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D. NICOL. HIERONYMI 
GUNDLINGH 

DISCOURS 

' UtecWe 

INSTITUTIONES 
* D JUSTINIANL 

Slug teffen aRuntc . 

wort)en. . /^.'^ 

^ritte Wtnebtte unb t»er6efre)£te 

^tt^^ext itt Inflitutlonum 

ftfC^eit Privilegit. 





ttMiXti unD Mrregt^ 9tein^art> €u|lac&iu4 3?j4ll«c^ 

Aiwio M DCC XXXJX 



^^35©^^^^'" "^^" DISCOURS , 

)<e er <m Coiiegio ju^rtfl^iiijft auftnfrct* 

im 2)rud beforDert ; Jo f)at folctje^ ^ercC - 
n) t)ielen ^ele^rten ^ abron&erUct> aber 
n\ itiithf)abttn einer ternl^nlftigen unD 
Ibten erficn UrfpriinAen ()ergeleiteten 
UcOt^^/Qela^rt^ett/ fo Dicfen ^cpfaH ge* 
mbcn/ bag in einigen 3^bren nictt aQeUt 
e Mi^t %ifi%t Defjelbcn abgcAangen/ 
nbern auc^ na$ etner neum ^u^^abt 
eif(l(ttd t)er{anqet tvorben. 2)tefem all^ 
aneiuen ^ege^rcn ein geoiigen )u tbun^ 
U tuan (tc^ um fo me^r verbunben erac^'^ 
t, M gcfcfctcfte 9le(tt^'.95erfldnbi0e ges 
)tO r^crftc^ert / (afi tvegcn Oer in biejer ^b? 

)( X ^ano'/ 
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lic^en Philofophif(t)cn i^e()t«^rt/ dr6noU'A 

unD nu^ ocuStUcrt^dmcren^g^aoim r 
menen (iSrei^rund Der ®efeOe/ fo Dann ^ec 

JDeutltctifcIt be^ Den nngc^euDen 9ie(()t^« 
S5(ilifl'eneii etn m^tmm 9lu$en f6nnc 
ril)a(tfn toet^en. (Bleic^mie aber {n beit 
gcle()rten CS^iffenfc^afiten ein Xag Dcn an« 
t>etn lc^ret i un^ immeriitt neue (SntDe* 
c^audcn gemac()ct tDCrDcn alfo if) mati . 
iiuct) bct) ticfer brtCCctt 2lafl^0e De^ 
^MitblittflifcbcH Difc9mrft'^ Datouf bc» 
ba^t dett)cfen / Dcrfcll^cn Durc^ eUic aufebnf 
Itcbe <35ctmebr# unD «Scrbcffcrung cfhcil 
mcrceUcben 93oraud> m bci^Dcn erflen 
Slu^gabcn auircgc briuflen. ^tcrju ^at 
ftcb cinc crn>«iifcbtc<BeIedenbeitgeae4det/M 
nmn au^ Dcr Bibiiothec etfte^ grunDgele^rf en 
ntannc^/ bcr cbcmabl^ cincn ber flci^igf^n 
;u^5rer betf ^n. Gundungs in |)aUe abgcge» 
,en/ einfol^e^ Msccuni vt^it^ $ n)cl(bc4 
in ben le^ten Prxiedionen bc^ litcl. Autoris 
i^ber bte inftinitiones attfgefaffet worl^en^ 
2)a (tc^ non bc9 gcnauer Snfammenbal^ 
iung mit ben torigcn bcreit^ gebrucftcnv 
Editionen geaofTctt/ ba§ allbtcr bic 
fommcnbeSOUaterien tocit DoUfldnbigcr ab^ 
gcbaubelt/ Diele «orbin mit untcrgelaufe^ 
ne 5<t)ltr tocrbcflcrt / anerbanb smguiaria 
ton bcm Urfprung Dcr (Bcfc^ennD Dcn 

tnifc^cn $iitat6^|!;n bet^geMt / ^|tcr# 
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ac^f! (ittc^ mand^e )ttm n>eif erH 0la({i(efeii 
ienKc^e ^c^rifren angeft^^rer tootDen; 
) m^n (ttrd^ eUif in m\ @unNfngt'/ 
ten Principm erfa^rne J^n^ ^a^ ^erd! 
ott mam bm^^u, iwD mbii ^mU^ 
alttm^ Deffen/ tva^in Dorfqen Editionen 
uH$ wib btawtfimti oiMiitretfen geiDc^ 
n, tit neuen Bufai^e un&vDer()e(rerunc}ctt 
n gel)&rideo Otua cUife^ren / mtt^ 
^u(t) gleto^faut itt eine nettt S^o) 
rittgcn (affin. . 

SBSenn man' eine tton5t^f()e ^rbeit uber» 
tfmm wit%/ Hntt matt^t)im lctt mercfi 
(^en 1Dor}0.qen bieft( Wgabe |t^r Dielc 
Itttdntffe uno (Srenipel anf^rett* Sdlein 
er >Httgea(e^itt giebtt i)itr Dtn bt(ittt 
^ei^ ; unb tvenn man nur bie t^ermebrte 
(n|ab( ber ^ogen^ ^(e ®r5ffe be^ ^ortnattf 
nb bte gebrauc^re feine ^rtffr obcnbitt 
iiitebtt^ toixt utaofc^n t»onNc ^b^^it 
[tfe^ 9Boraebrn^ t^ber^euacr tDcrben. 

^Smm i&v fibtriia^td, ttU 9)tt$bac« 
ir biefe^ @unb((ngif(6en Difcourfe^ titit 
itittt 9ob«@pructKtt m trbtbtn. !2)er 
lubm be^ fee(. :i|perrn 0ebeimen iHatb^ ifi 
tttU^ bt9 aOttt ^itbbabtrtt grdnD(i(btt 
$t(tbi;fain?efr fo fe^ gefe^et/bag ntanbttt($ 
t befittt l*obe^'^(irbebungcn feinein eci 
ndttn 9la(b«iKHbm fo tDtttig em>a^ bt9« 
tgcnfatt/ al^ t>trgeb(icb bit ^tmiibnngen 
titnidttt fnib/ ttticbt ftiue QDtrbittt^e 
urt^ ntibifcbt X(tt>t(fu(^r Itt .Dtrouncf eln 

. )( 1 fttcbctt» 



fuct)cn. ©iejcaifje, tnelcte t>(n iperrn 
GuNDLiNG feibft (je^annt / m\t) relne\S mftnD^ 
ItcOcn Untcrr(ct)t^ in^^flUe gmoffcn/ befen* 
iien ctiiocllig, &vi6 bcn i^niHebfl etnem tre|f« 
Itc^^cn (B(M(S)tmiii ctne lebbntfte ^rftn* 
^unc}^4 unDiKfunDe ^Beurtbeilunf^^^^ratfr/ 
un<> jwar ;f&e^ tn ^aur bcbeni ©raD anju# ' 
trcf cn genjffen. S(n Deutiictem unD anae* 
ne()men Q^crtrag Ijat er itenige feine^ glei^ 
(t)cn c\ebabt / unD man ftnDet Dat>on in fei« 
ncn hacb()cfcbriebenen / unb nun drofien 
Xbeil^ Durc^ Den ^rucf nn^ (^icbt deftedten 
Difcouricn/ fobeltebte @puren,ba^Derfidu* 
biae ^efer folcbe mitn>obIgefaI^enen unD ge« 
ivitrl^ten ©peifen ju pergleicben pf^egen. 
©(ei^njie 4)err Gondung orDentlici unb 
cjrunDIict) ju Dencfen gen^obnet/ unD Dabe^ 
tm <5tanDe n>ar/ bet))eDer toorfommenDen 
SDlaterie au^ fetnem teicben Q3orratb Der 
QBifrenfcbafft Da^ n6tl^ide berpor ju langen : 
(ilfo ftel ed ibm mit Iei$tcr/ ftber eiiteaucff 
nocb fo gering fcbeinenDe ^acbe einige 
<5tunDen obne Sfnftog uuD tntt 9^u^en ju 
raifonniren / al($ mancOctti anDern aufge? 
blafetten @cbein'v0elebrten/ njelcber fein 
mit aufgetbi3rtntenS8&cberng(ci(t)fam ber^ 
paliifaDtrte^ unD \)on feinen (9ro§ f (^ltern 
per fideicoininifluBi ererbte^ ^(fft mtt fcbtee 
lenDen ^ugen ablUftt / unD n>enn cr Daffcl» 
be nnter toielem ^tammeln beruntcr ge^y 
Ici)ert / eben fo ftjeni^ xcdtn fcrtfabren fan/ 
nl^ fctne au^g^nuffene ^anDcUbr. 

2BoItc 
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« 

^oUe man iilHlaentf Den &mmff ma» 

^tUf quod Tiira vox docctt , ttnD Daf au^ 

iai^dei4H<^'^^"(n CoUegiis gele^reei: SSJtano 
m tomiQ 9lu^en jn Ijojfen fcp , fo lciDet 
^iefe^e^ iOren meccbtci^en ^i}r()Q/ n>enn 
luin toorau^ re$f t / Ixi^ tic Dlactifiirelbcc 
leb&tige» guig nn^ ,€>ordfaU atige»anDt 
(tben. UaO ta tiefcjJ Coilcgium ^eiienjc* 
ii^n}atni)ef)en geiefen tiNirMn^ ^Uetne» 
:(ttn ^runi> in &er jurispru<ien^ ju Ifgcn * 
efuctet/ um einen fc^tKttn flSa» 
arauf r<^$in }n l^ttnen ; fo pat man btt) 
rffcft ^rantfdabe anc^ ton Smfan^ tit 
ibftcbt dcfn^ret / Den aude^enoenStudiofis 
aiis datnlt an i^anDen }u gr^cn. CSBte 
tatt oenn ant^ )u bcqucmcmlBiebranct) und ^ 
ntnit gcDactte Studioii folc^en Difcours in 

te Acadeoulcbe Coikgia iibtt ^if Ijiftitutio- 

es juris mlt ficO uf ^meu f^nhen / ^iefcc - 
ftteen und verme^teti 9lu|iade ^n xe» 

im Inftitutionum ht1)Qtitatt , Utlt t>Ut(^ 

ablentine ricptfavflttt»eiMiQA jnmiUae^ 
fcn,qcaeben. J^^AUtiftttinSo^if^ 
i / taf aucb Mf lcntoe / tnelc^^e tbren Cur- 

m.Juris Utiiti auf Univerfit^ten Ju€nDC 

brac^t / ia fogot/Ule in ber 9l(ct)t^'/©^ 
0c£ibte ^inncn ^ben , in bitfem ^u^ 
bin unb n)icDer etn>a^ au lernen ftn^ 
n n>etbea. SSa^ ben geotemen «^ottf eti 

ricniivn anbetrifft / bie an f!att oer {au« 

:n Ouede be^ Aldati» Cujacii« Hoco« 
uudf Balduiai» .McrtUii &c« bie ttU* 



hm m a\tm ©lofle o^cr atmtt 

f^Iec&tin Comneiicatotuin (ttoe^n / fo tfi 

uwRtoon fcIMgen fc^on toecftc^rt, mut 
nn clntt mmmm* ««f i^rcnUc* 
^r^en ^rflc^olten Thcone eeljmi 0Cf 
f^mact ^ben / Dn^er ^cnn Ccto^SBunjer^ 
tocan lie aue^ We(ett ©unDanflifc^en Dis- 
crurs, Qletc^wie anocre grOnMic^ 
#r (Brtllencgingerei? ttttfcl)en, unO babor 
etnen ^cfel bejei^^en. @olc|Kn ectttco/ 
4ocl^c aleicl^ ^ FebricicaQcen ctnen t)er^ 
Derbten ©efcbmac! ^aben / ^at ^er fcclige 
SkrrGuMDi.iMG nicnta^^u gefauen be* 
aebret / unb Dcr QScrleger »ir^ ftcb a«9 
Sber i§reSaera(^un^iii(|t .»tt Xobc gr^i 
men / wenn nur bieieniaen / quibus de mt. 

]ibre luto finxic ptseordia Tican , Dicfc ttCUe 

Ku^e mit ftlei^cm ^et)fall / al^ Me 
t)oriaen / aufnebmcn , «nD.W|5f«»!a4«»?er» 
boift mit iwtergelauffene mni^t mit 
anen mcnfcWic*eii2)ingcn be^tpo^ 
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INSTITUTlONUiVI 

USTINIANI 

PROOEMIUM 

- • ■ DE ' • '•' 

ONFIRMATIONE 

INSTITUTIONUM» 

^ NOMlNfi OOMINI NOSTRI J£SU 
. • . CHRISTI. (i) . 

■vm^^ (5genwactif5 cExplication b<t Inftitutionutn 

^^^w ooB^i; jurifierep oieUiif^t «ttMitf^« 
^*^"^ <iu^ (ernen fan. fSjf werDcn obfer- 

tVt i\ Pfii^P^ Jurisprudefitix. Komaxis vera ^ 

ionesi Woriu t&te >&j|]oric unD Xritic erfoc&ert 

•J), ») Principia Ggroianica. 5 ) Quid Praxis fer- 
'Vii(Mii>^«Mnirar4rMrM '44 /nfikiiu inpritnis hic 

imcn do. ©enn ob er jnxjr f ethe pradica &arju 
l>att |)flt # »ie tioppxus, fo fan man Doc& praxiix 

tNii finD fcl)r Jtt recommendircn tn lamo. <^efj 

Bittui ttn& AoosrMjsiou ilni) im^aaa edirct»wj 

de '^J^^aaten Acosta ijl ein difcipimis CujAciu 
cdittt NotAi priores poflemres > Dje cinanbec 
ftxiren^ .XHfiOPHiLiau^p4r4jM^4^f adhibea^ur 
rtct. Hopnus ijl mei)r ryftetnatifcl) al^5 texmdL. 

SSon fticfcr Rubric mirl) dllputirct/ Ob jlC »on Juftinian« 
crfOltimc? Plurimi JCti humaniores, uti Hotowannus, 

Aii:uiNu.s , tixtn jencr u^rfprianglict) auS 6(t)Ufttn, Dtt» 

▲ JCwr' 



a ■ Prooemrtm V • 

/ -• i j -' ■ •. ' • . I ■ .fi 

JCtos religlofus t)tjl6ec OeftOcftlm f 8c deinde fh oiMiM 

^exetnplariaimpfiflb/ 06 ti nuii lu^ar itibatict) fcon tati^ 
fo ftnlKn ite jic5 bod) 0 nictt in aUcn MStis , i) ifl l)ui: 

biC 5l'^<?C <Ie probabiliute. SSJic mi|T<n, tCi^ JusTiNrANu» 
' fingularem religionem profitircC / UnD iil i. C de Pr<tf^ 
fra^9 Afrk^ fel^ecfagct/ h mnia facere tn ncmineDo'' 
hnm noflri ]Efi* Cbrj/li._ ®o fttjt ii) (llfO nid^f WXm 
biifd pro fpuriofuperftitioii cuju&daiii emblemateju^iflf/ 

un feo- HAioAfifDm iiift W^ttt in feimm Cnprg 

Ji&y meqgcloffen / unD gemcDiict / ba^ fo((t)en<t(0 bcn Sei^ 
^ len bti JuQiniani erll l)in3ug(f:(5et morDcn. SDiefcc Halo- 
/ANDERroar Don 3i«au biim , ein gele()rtec 33?ann / Dec 
'ii(t) julc^t in giurnbcrg aufbiclt/ unb oielc Meriten de Ju-^ 

; risprudentia Romana bcjliJCt. & t)ieg fOH|l Hoffmann/ 

MTiiniKrtc abcr nac() Dcc OKotK bamablidcc 3fi|m feimtt 
8taiRenitii®rie(0ii(b(i uxa> ncnnte jt(() Ualoammx ab 

dpxn, «nla, unb ▼»> 9lei(()ttrfcMiLANeHTH0Hfdhfl 

0c^\\>arp;er^e l)iep/ unb ft^ a ^/a*?, niger • & ^^S-a/^, 
terra, einu'ifficie(()ifiJ)cnD^imen qdb. 9lQcin HAloande» 
ftat njo^l unre^t/ uub ill biefe infcription fucdd^t ju l)aU. 
tcn , inbcm fo gac bic ^^epbcn / mcnn jte il)rc sBiuCcc pii^ 
biicicten/ folttcd fub invocaiione i^ccc ®6tter tiiam^ 

J&tec tai ift abfurd , t)a( man ba^C/ IDCil Juftinianus' 

totibt aBorte obrsefc^ct/ eini golge tns^n miO/ M ob 
"We SBeglajfung folet)CC itiVdc^ bfe Infttoieiiti viciirt 5 
S)cnn ^icr ift tcin wftAiriictotttln*, foitWrii cin Lex, mS^ 
abcr 6(1) ben inftrumentis ju beobac^tcn , lernet man ain„ 
ancrbejlcn axii maximiliani l. imp. Confttmfon oon No^ 
uriis. 5)0^ ift e^ beffcc / aQcn etccitigfcitcn »orjutom^ ^ 
s mxnitMnii l)injujutbun. U&rigcn5 l)at Gabrhl Trivo- " 
Aius , cin 3un|! in ^ramfccicb^ eit^e Slpotoate iir^eo 

' f(()Ciebert po^ Juffiniano contra BALnoiNUM St HcnroMAif-* ; 
mic ec benn<d6ec bat gan^Proasmiom commeiiti* ' 

rct l)at/ rocil fonDcclie^ JtwTiNiANus am meiflen AntagoBS* 

|lcn bCfommm. Noli mirari , Tribonianus ali Cill 

£)cobe/ fo l)0(t) noc() jmdffcll^attt i|l/ biefeeftrilllicfte^ffior^ 
tt t)in3cfc?ct I)a6e/l)cnn ec mar cin @(t)mcictUr. Nec Ju^ 

•Aioianus dyAX^oc^nlU fuit« fed dodior fuis AntecetTori-. 

bus. cc mor fiafl gdie^cc / a» cc fct)n foUei^ miD ifl eli 
l^m be9 naN gedan^cn / mit bem JC5nig Jac(>bo 1 tn Ciii 
'^lpOditt) / Der mac oud^ fomme doAos. mx^ ^ben Juh> 

^•YimANUM pro h*retico, pro autarcec^ (JCtjaltcn. GiORO. 
Calixtus in C9mpend. Tbei^logia Morah^ bat f(()On %tXO\t^ 




COKFIRMATIONB IttSTlTOTIOKUM. ■ | 

PERATOR (2) • • 

I r I I | l > c r r ' '- ** **• *" I ' r - \ 

uitiNCs , flbcr IDCU' ei!l Ignorant , pallor boum. Qam 

sgo apud SuiDAM (rDclitcn Kuster , tief in Paris gcfJor* 
»m, fonlt aber Bibiiotbecarius iu ^cclin qcmftn/ r>ou 
L'cfi(ict) Mucf en (affcn }u Cambndgc. Da <c j€i4tt#tMi^«a<. 

46u coUaM iffm JustikO legimtDr» deJosTiMAmc 
apiqwh » w <)octtit ScHuit^ruiscHf & Nicot. Alimak« 
'us PrHffu H^fior.Arun. Jafliaiaim» n>u(l( ltt(i}rf 

nD f(f)ricl) mc^Ci' aw dn Sauftr l)d«c miiTcn unD ^C^td* 
cn fbflcii. €r n»ar lcincc Dcc tumincilcn / obec aacti Uu 
cr bcr mcifeflcn 5Cai)fer ijl ab:r Dc^ !cin Kaofcr fo 
riglttctlii:^ ttewcfcn , Daf er fo Dicle Ccniuren mnf* 
Aaujflc^nr 9)2an mu^ au^ fcinenEemcn unO ibm ai4)t 
1 tntl unt) auc^ ni(tt ju nxntg mact)cn. Caipbrss ^jiii' 

asTiHiAM^ii » i9teb(r mtfgemttittt« VM. GoNotmaA'» 

A. (£in topcrans mup ein?i5 mi|Tcn/ abcr borf) auct) uus 
rfdjicDcn fci)n Don cinem @mDcnun dou Profeffion» Q^is: 

efcit, quod jquemadm^dum Gentiles nihil line NumU 
is in? ocaiione coeperint , nec Pocfae fine iMufarum fup- 
licacionibus i ita> k Chriilianl meliori quidem j^tt cas 

abinnrint invocationes. 2>ie^9l)euf4)riebcno&en:<df««{^ 

f^#iv fiselttiii JuCHi^fii -dcfepMiCft; ^nn JustmiAKai 

K nur. j[ar au oicl chcologifirt/ unD fo gar micDer bicite* 
:r flcicbntben. S>ap abcr idco > quod jubTiNiANus eam 

ivocationcm DEI flcbraucftct , fclbigc in Inftrumentis nb* 

)ig fet)/ i|l ein abfurdcj Aircrtum^ ©inn DiefcS {oi^mt 

>n MaximiiiaDa V. t)er* Dit DQ<^orei |^i6cp ti eK fcho« 
; Accurfianay 5ic aUii ad praxin .(rittQCn IDOfleh / idt* 
M OefcttlOffen / fed aiis inepte, Me.Inftfaiiiioiies 
lirt liiftriimnitiini» mi fte tPOdeil bs^ ab liiftitttiioiiibus 
i Inftrttmema fi^tef cn^ • « 

Paganinus Gaubentius, Profenbrju Pifa, de ^uftinianel 
culh moriyus, m\^ii ^icr in rarionbus libris t>ei) 3{en« 

irn mieDcr otDcucEet roocDen/ laDeU JusnNL^NUM m^tn 
tner t)ielen Ximln. f iS fiif^wlwM^auJ/ aNr ftie £> 
eticalifitm^ SBi^lcf cr mdqK»: nun fo. ^«e Do0 oet 
zaar f^ft a0i<>:eiititi;i»ui^t!ttctw^Si»d I ]|lUr Itfjfrert 

Mb|t«£rbalirer<r tituln f*<»w alfo JtfsnHiAHi» 

oar ein -^Jralcc gcrptfcn lu tci)n * ©crtn tempore Augusti 
: 1 iBSKii ftnDct nian fccylif!) berqlcict^en ampliffimos tl- 

ao&.fftCt)} i Oilfiu Ub^rm K ipubUc««^,(9MJ|ni^^ 



'4 ftlOOEMRTM - 'j-W 

~^ itt (iriiid^cm 9Inben(fe(i / hinc lUi cicidideibeMc» fwbem 

ff ( ncittlttll fl4) PrimhpBs AMttf , Qoii Rtgct f fi^iMMf 
^ C^finst Cd^fuUs^ PmiJttH leHrocibanC, aii'» 

^ 110« tributiitiae poteftatis nurherantesi ut nihil twvr affe- 
^tare viderencur. Imperatcrcf audiebant , n)t((ftcl SBOft 

ciqeiuli(() eincn ©cncral oDcr ricg^-O&crjlcn bcDcMtct. Do- 

mini m{m jte ni(f)t (jciftcn / ne populus crcderet fe fub' 
adum fub poteAare unius, nnc Dcrni C.<«$i(rk d)^fo(geC 

Aygvstvs tm Jiful Dsmmus au^scfcWagen / Dom- 
tii»n;s tnr cr|Ie qcn^cfeii , »ir fol(t)cn 6|ftnt(i(t) andetiomimii* 
Vid- NoRis smCemia^. pi/l @ic ()abcn |tfl) a(fo fpdtcc 
D^w<Tj gcncnnct/ Justinianus moliefo ()cilT<Jn/ unbfcine 

THiof)ORA Domina 3 nihil eitim jam amplius mecucn- 

dum erat. sjjjan au({) cinioc oon benalicn $;ita(n/ 
' v.g. cu/^r, teifx &c aD9em(jf)Iic6 (licqca bie Situloturcn/ 
itian xt\Hii t)cii((tci)er/ utii> Da man murcf (ieb mmMostm 
Hatus fa[)e / fo ficng man an tituln u fmim « ge^ti^ 
bQs tdeviAis » fon&crliit im bai By2anupif(^ Otckb ntt^ 
(ltint)c i bahn mt ®rie(l)cn nHiren faftaoTi , ut jnfUnianiis^ 

Itnperatof is nOmen ifl foDicI, clg Cin ^^CCrfut)rir. Def}lo- 
ticum Regis nomen recufabant Romani , Pompejus C.^sa» 
• lilnque Duces Imperaiores audiebant. Ezechiel Spaniie- 
Mivs de ufu & praftantia Numisfnatum Jsm IL f. 46 {• 
' '"cbfervat ex Paocopn Ane$dctk $ tiOp JvsmnANus ^yj^ ge^ 

• f(btici)cn lmfera$0rim Rsmamm (miet^imballeinc.<' 

f(^iebfi(t) alfow cr(l /M!^«»ieMfM> ir^^ 

• 5Son Rmmms ^icr m^t bab^t) jle^ct ^ l)cnn er ©ar 'ftn- 

' pefatof ByzantinuS) Byzancinum auteni Imperium Ro- 

• mano fucceiTit i Hi mciilc {)at cr Den ?5cinbui micDcr nb^ 

' genOtnmCil/ unb ad Imperium Romanum gc&ra(t)t/ utl 
' verbum Rcmanus §. i. innuit. JmpsraicT j^ic^ in lib^rai 
ii^ >Kepublica eitt Caflitaiii » EQgeiiliiiMOUrDe i(t) Olfo Ofles ' 
'^' mobl Itnp^raterem iicnHCtf*^ Dif litiilis fc' elogiis Ixnpe^ 

i Yatonim exceUeotiffime faipfic^AiwfeMtvs /#»/iJf; - ^ 

fnb leijo 2. f^listntcn, ct)cDcin nur Quirfamen. li>ti 

ifte nihil nifi folida & fiogularia eomprehendif e nummis 
^ Veterum eruta. Spanhemius vodt Cin re(t)tcr Antiquiriusj 

flBir ()a6cn Dcrglcieftcn ?futc tccntg / Dic Den gjamcn tJctOie^ 
mu' Die mciflcn/ fo ti(t) I^^fnr auSgcUn / finD Copifien^ 
un» etnbccfcn ni$t t)ic( neuc<< Bis&eik ()at jmar cine gnn;^ 

t^^e fmperatbmm titulds geiMiMl/ a()Cli 

^£imf^ vdlgiarfli. eic (le^ct in feiMlt Symaimsm 

mmhmim. ^r muile Die fontes nitDtJ cieacn S^Aiim4tv\g 
i\i Di( Diilertatio Bsr^iu^ mt ^prcu / Dic Dcr SSinD jcr^ 
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De CONFIRMATIONE InSTITUTIONUM, f 

ESAR. (}) FLAVIUS. (4; 

JUSTI- 



ri(b oOt imperatores gemntitt / O0t)ur(t) Dietein Seorr Die 
foiepQe ^^0Kiiii9 (^fleleflct QwDeit / Dii iuHt>(^itt jt^ 
t^tbat. j 

Diefer 5i(ul mar infonber[)ei( ber Fainiiia juIj* ju SRcm 
jemeitt a Caefareo partu , un& faqt umn ron Jcno 
^iE&ARE fe(b(l , iafi tt DenStaineu Da^ier ^nbc^ mii matt 
bn ouS 3Kutterleif)e fd)neiDcu Qiiifcn. 5H3cil nun Avgv- 
Tvs t&m tit Der 9Ionar(fne folgte , uttD ftibff jnr Juiifeticii 
^aMltc 9Cl)kicy To ifl ni(t)t Mlcinf cr/ fonbcrn «fle fcmt 
'oftcri Gaeftfti jincfmer iDorDen / ictort) uiu bcm llnier* 
'*etD / baf imperaur uicbr mar / unb o/^r^/ in fpecie 
)icjTen7 melcbe bic 5tanfer adoptirten , uiib t^oUcn / >of 
ie natl) ibucn rcgiercn folfeu. *X>or()cr nwnrcn bJC Prind- 

5CS ibl*e filio5<h«redcs Principcs juventutii, adoptivos a« 

^ Ckf^m f vst| {(^ fet6|l anfiengen toien Situl }u (ti^rctt/ 
9cil fk ooir (mtbcn Narionctt fo gencnnet n)tirbcn. 2)ic 
pcrfernciwtctr Ok Slbmtfeben imper«tc»res ntc^ onberO/ 

(Dte Pioco^ ^bferviret> vM. A^^. }o. ibi; Cirfaris to« 
tncn nomihatiffimihn cft. Seculo I. babcu fic jlCl) 

fefton fo nennen laiTcn , unb imar in honorem juui c^. ' 

5ARTS , qui honorem Reipublica* inte)c/ecir« auffcr ViTa. 

(juM , n)el4)cr feltcit fo gettennet. 

I Spittixitt t(l fcbr difpwirct toorbcn , wober ft* Junrou* • 

<us FtAviuki lunneu fonnen, ba cr bod) iK(t)iex Mavia fa* 

Tiilia Vefpafuni JjnifprolTcn mdrc? vid. Bekger ^i/I. Dif' 

ffft. ba er jlcb fel)r bemubet , iiftcr btcfc^ Sort cx Lam- 

JECU Cgmtnentano BiiflMec. Vind. h. rcelcb^r nKl)nCt / aflC ^ 

impcratores bdtfen f5<bbicfcsi titnU bcbicnct, etmaitet)iu^' 
kinaen^ afletn ntcmanb bat bie sa(t)c bcffer scfafTcr , att . 
Mr bctomtc ^an^ofifcbc 3cfmt/P HAftBom in fietner 
ftrmim 4e Vamy$d c§i^mttmh M. » mclcbc tinfcr bcnctt 
in ^>oDanb gebrucf ten operilms Hardumianis ju finbcn / ba 

ir m\\it, lOiC Constantinus M. mit bcr Familia Flaviatit 
conneairct b^bC. SaSclCbe nun eintqCConnexion nm CoN- 
5TANTINO M. jcigen feutcn vel falfo , vel vere , bic UCUU^ 
ten jiCb Flavios. 6ine Branche DOU Constantino M. ^at 
Familia Fkvia ^e^iffen/ unb mct OOn fole|)cr Braoche ob^ 

gc^iumiM , ben SRanicn Fiavivs sefiibrct. JumrnAm» 
fnt |cim.@cncaloflie opumo jttreMnCoirsTAiitiii^ Mk wk 
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JUSTINIANUS. (j) . , . ; . 

AI E- 

fccr t)CC dcrivircn, P.Gi^bfrt ^4Us U SaewMe 

Medailles ()at bic Dijfcrtawn >JUrduin excerpi|Xt* 

P. Harduin homo olieus Sc lerreus cft mc i|l (c|>On UftW 

so^^aoi; aU » tct) molu R»ttnf%cn # bap erji^lKiiiidtc/ 
Iwin ci: tbttt n|ir.@(I}ai)fn/ inlKor cr viomuM imcDte 

. c*rct/ «n& bicfc Edkion fo|]v1 i8. 3itWc- unD ii) babc 
Wccrilc/ bie lo. 3itt)lr. foiKt. (gc ift cin paradoxcc iOJaiuu . 

Ante editionem Antcdotorum f*rQccpi$ igiiorabacur pii^ec 
JusTiNiANi ; l)ie altcri JCti lUlD Gloilatores l)abCll DlcfC ^XKW^ 

l)C/ Dcn a3arer ii}ic^ il)cmcii Juftiniani fcmua iU; iwiciil 

tiid)t crlcbct. Pkocqfiv^ abcc ()at (cinc ^^atmlic ti9Uia. iqtff ^ 
Dccfct.. i)tefci' rKocpw^is 'm^ ama 901; loo 3a.)(ciim|^ 
gan^ un^ctannt / fcinc Biit»i » jUetdiiii \^\n%\Aio\»i^9i 

yaticana tKrbOVgf n / bi^ jlC Nicouus AiE^<iA)«Na Dacau$ 

cdirct t)at. ild) l)altc Procopium fuc citicntpobrcii Hiito. 

ricum, Utll) fcui IBUit) fUC Cin aUcrcf/ IKI^ aUC Sruaioli 

Juris lefcu foltcu/ mcuigllcug bic vatciiiif^c Vcnion, ^jblo- 

copius rt^ar Secretaire bci) Keusario, J^us-nipANi ©CllCCaU 
Cctn BtUum GQikkum & ; V0H4aiicnm m praAiM 

Mat grotto ^cranlgcgcDcn ..ttofr inl Ibtiimfcbc^^vtiiM^^ 
, Atf»«Rtvs QopAiiTO nno.iWra, cin3(alidmi7l}aDc« »• 
tm jujimani jcf(t)ricbcn/ ilc babcn abcr oic Aneedqta nii^)t 

fiCt^^^bt- Hiftoria Juftiniani inprimis eft necelfaria, Dal)CC • 

, l)at Brenneysek in ilurtct) Fii^m Jtt/7#«M«ina(0 Dcrjabr^a^l 
' flcf(f)nc&tii/unD Dat c« l)icl)cr i]cfct)icfct , utn c« orucf^n ju 
latTcni auf Dcm aBcgeabcr i\\ c0 Dcclo|r^iCflanacn , Oa* 
t)cro ift nunmc^ro untcrbU0cn. juiTiNaKus t»^lM^)»ii 
jusTiNo adopiirtt, «nD^mtrmicmimf^ 

mr ComiexiQn cum ftmilia C<M^0i«nniNr 

(5) Bicfcr SJame war fdion oorl)cr bcfannt Accursius ftot 
. gan^ aOcin 8cmci)nct, mcil fein pater adoptivus Itfsxn^a . 
, gct)ciffcn/ fo miitlc cc aucD fo l)citfcn/ nic^t Juot«iaw«/ 
©icfcs mar cui ScWcr, Jdvm m tx «w Staaictt t»ti 

.|t*^'t)altcn wahi, c^ btcjfc fo mcl, aU ^uji$ts.$ 

>. jm^' . ^rHeft»» Accurfius abcc Itar mifero fuo temporc 
';jjtin Igtiorant n Antiquitatibus. :5)ag Dic gaDcl, quod Ju^ 
^TiNUNus fuerit <**ir*A<P*/3u7c\, ex culpa librariorum, Dic itt 

DCm loCO SuiD.t fuc JUSTINUS JvSTlNIANUSgtfCfiCt/ ^iAf^i lil 

#(ti oniiCiciflci^tt^^ @^S.aM>i(jf!r^^ 
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Be CoNfTKMAHOME InSTITOTIOWM, ' f 

-EMANNUS (6) ^i£RMANlCU> (7) 

... ' , . . FRAN^ 

5icUS«Wec qebabt/ unb (i(l)Don Ht Twodora, tim qu 
cingm 3Bei5^*?l)erfon , bie er ^tlftmtb^t, eoflig gubcmi. 
rcn laifeHj babermon i^n nud) Jmperatorem uxi>num (^u 

lUnmt/ UnD Paganinus Gaudentius cine aaillJC Di^er^ 
m$m ^ Imperatcre uxcr'$» (lCj(t)rict'en. 95on bCl* Theo- 
lORA fel&jt ;yifi» GuNmmHl bifTert. in QHuviU. Ihlenf. 

Ihotionesieii faveor bCT aMftfC #tmdit)CH f^e i)a( mi^ 

iumtfle Qe6ra(t)t / ^a^ bie Senit«m oufer it)ren®mnt) beo^ 

Wj)en burlfcH. conf. Gundungiana. P. X. obf 1 § 10. 

€1 folflet luc^l/ baf Justinianus biefcn unb folgeut^e Xi^ 
u( beSttegm gefitl)ret / tt>ei( er oae biefc SBoIcf cr xmiKx^ 
ibcroitoi&cit/ f0iibcfit MeXoQlerfKittefftfii 9c6rauei>AMt 
ritdios 9frfai)ren bcDiubil^aUett/ SRun t)attcn tyte 

mperjitorcs Romani feRu Gfsect {)trxieviAamm gentiura 

lomina angenommcn/ unbANxoN.CARACAtLA ||(«tc ji(!)jii 
;r|l Alemannicum gef(t)ricbcrt- 5EBenn JusriNiANusDie Aioman- 

los ni(t)t Ubermunt)en ^it^e/ nommibxis tamcn Antecef- 
brum optimo jtirc uti potuiffct. Anto Jvstinl&num 

>CH iie fc^on fo flcmodbt. DoMtriANus ncnnte Jih 

iiicmm. Sp^ocMnJs ^«s 7r«tf. |Klt bte Obliervatioo ftotl 
Camcaxxa ex niiniifinatibus imoer(ilei^)Ii(f) au«9cffi{)ret. 

Saimasivs in Np$is ad V^pi/cum met)nct t fub AietnanntC9 
ntelligi Germamcum 5 aDcin man f)1t bfl j 5Bort Aftman* 

licui gar ni(t}t/ al^ erfl recentiori aeratc, uon aatil^ 
Deutfcftlanb 8cbrau(t)et €r mci)net , ^ermamcus , Fran- 

iCBs , AlemamAeus t^icct tempore Claudii cincrlCQ fletOC« 

en^ Sei £afo, benn e^ f6mmt ber Xitut Germmkms^ 
\wttwBi tMoe* S)te§rmu|ofett tiettmtihodie gan^ timSi:^ 
m\i ABemagm^ iitrt) txm mit 5lei|> frdm^i nennen fie 

nid)t / fonjl tnullcn ftc ocflebcn , bap fte bon un^ ()er« 

dmen* Alemannt erant pcculiaris populus Gcrmanidc» 
|ui poftea in Imperium Romanum irrupit , t)On bcnctt 

in gatt^er (^tivSi Un\>a alfo bcigeti unb tooi^6^i»ai 

Cum Gotbis tyeHum geffit JusTnoAMv^ 8c evpulit eos per 

kLisARiuM & Naksetem cx itaiia , uub l)at ficl) alfo gantj 

Jtalicn iUgeelflnet. vid. Rabutin Bussy Memcires Jom. 

'II p.ii^. ®ic bdtten eJ auct) bebalun, rocnn nict)t feiii 

mcccObr JusTiMus 11« {| »a:f^^ttj)4f(^^<^^ 



FRANaars (8) .• • , ' 

■ • . GER-. , 

fo gcfaiibcn, Claudius ii. murte m erden Gcvnneus oertcni^ ; 

X{i\, vid. SpANHEMius de u/u & praliantia NufniJmaHtm 

. ^ Wfffcum, S>ap (tbcr t>U (^iorben au^) jumetlen l)<n 
-^owern ed)ldge gcgebcn , ii^ f ei n 3n>eitfel , Denn lle babcit 

• il)nea Languedoc u&eclajfcn miiiTcn. £)te ^Dfbcn l)abctt 
{Romiertiorct/ unbcin Mn €^ ocMcnoiii^ 

tnctl. Qtif ChMOL iL m9 VBxm- Imp^aibnim msskido* 

fihus iji feci iM •cnbi^iltcn »ort)c«.- ^ m : i 
(s; ©ic Sibmcr l)abenjn)ar btc ."^tancfcn flbcr»unbcn / inb 
• waretv bie crficn grdncfifcbcn Soniqc. ntrbr glurflid) gnufl , 
fccn 3iottKrn iu micDcrfict^cn ^ fic ibne.i Kbon offr grof^ 
fcn ilbbrucl) rl)aicn / unb Ncfc fcinc ©cnbc DaDct) (ponncn- 
' JDal)cr oabcu i)if, zRbmifcb^n &ai>fcr / unb untcr iljucn Au- 
i ^9nmPimvi juiril u(|)FMNaqtt< gcmnnct/ unb t)ai e^:e- 

p Situl in fciticm «uc?) i^.67« ^ tfsfiai^$§,^ Humfmmm 

' 7^ 2 /"i/^ S^'^ fcDouc Reflexioner. Nam ex numirmtti* 

bus tituli optime declaraii poirunt. 2)icfol9Cnl)Cn 5t'aO# 

fcr t)iibcn bicfai Juul negUgiict^ Justinunus abcr t)at i^n 
V. iricDcr t)crDor flc|uct)ct. ^r befam aber mccjcn bicfof 5 itull 

• Slti^(^(uH0/ itiocm Dcr grdncti(iftc*;oiitii THE'"nKi?sR;T,Ci.o* 

poviEi M. nepQS» filius THF.oDORic^.^g^f Au^^fa6»i)|olt 

l()ci nicftt lu()cn woltc, ^r fd r eb cmciiaWtfanJvsTm-» 
\ KUMs mortn cr t&i» Mi St^iis^ttaDiiitc ; mennccDcnSli 

tul nict)i n?iaDc tabrcn (a([xn. Ben 35ricf \yx( Vokwk* 

V e^iret^ C5 t)abvn ailu) Aoathias %(hc>l,j(i$cus H$flon Uh, u 
UnD PROCOra'6- in Hiflcrht Anrcd:t.i ijCiil U/ D.l^ TiiEupBS 

• BERT ten t^'^oil)cn micDcr Justinunum iu^)uItTc iict^cn/unb 
turcb Sat) rn^ gcla»onicn' uii& ^rmm in ©ried^is 

, fc|c 3icict) cin^rcct)cn4D0Scn^, (£5 ivac cut i^iiicf fut7:j¥3Ti<' 

VIiAS^rM » i)a|.TMSUDEBl«T WSibil llaCb. vid. i^eATHIAS L c 

; tcGii0TnjsjZ0r.^«i/:i^«4. €riiHtrcinconrageurcc,^rr/ 
. iilTcn ©ilbnif P. cunw tn fcinem D'$fcupju i^ahmrim 

\ DOr feincr Htfioire Frjiicg cx antlquo nummo in Jtupj» | 

fci" (lcct)en lojfen. PRoconus lebte iu Justinuni 3citcn/ 
loai tii ®cnaalj Beusarh Secretaire, cin trcffIi(J)cr uttt) 

/' ^pragmaiiftcr ©Crtbcnt/ Dcr boS Bellum Perficum. Ga- 

^ 'thxctim imo vanda)icum tn 8.JI&&ct)crn W^ti li(fctrttbctt/ 

; lt>ODOn HuGo GKOTiycinc excellentj Vo^Son ^cmactl/ 

f^Hiiitfr^tcrrtte^ ^^^^^'^'''^^ius^^t)^^' dcnrtqen/bai 

^tcWndali DemfC&C i|Cl9Cfcn* PJLOCO^u H>fi99U 0».Uki 

' - -^- Tk 
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GERMANIGUS (9) ANTICUS (10) 

ALA^ . 



* ObtC i(l DOn bcm fltUbCUn Nicolao Alemanno, Bibliotbe- 
'^* cario m l)tC Vaticana jil :ltom l)€r»OreefllC()Ct^ UnD A. 1624; 

dmcrflcn pubiicim/ ouct^ fcine Reiationc^ mii^uitn aui 
(mtHm Autoribus corroboririi mttm- Utib ob fcton un* 
.* ttr anbcm wc Profcffw Eicw fn ^^m^ bm -Fitqfco. 
ritJM twbiic^itg m(i(t)cn moRcn ; fo ifatac timAM* , 
MANwo ju Dicl (itii)(i\\/ al6 ob cc fcl4)cn fingitetl)dbe/ ba 

CC ^OCt) I ipic g(faa(/ anOCCCi: Scrlptorum Maimonia at^c^ 

* fubrct. *• ' • 

(y)SAuiA3ins mcvmt/ bicfcc £ifii(mu(le eir|>ongir(t nMl»n/ 
: ibcU Akmmmckt tmb e^M^iMi^i^^ cnitttet) n)dc(n; olkin 

; cc iH iccig / utiD i|l f(l)on obcn gefagct o^orDca / t)«^ Dic 

jiiemanns m t)CfO«bCCe« 2)cuHC|)C^ SSoItf flCnJCfcn. Cyn 

* xnultis Germani* populis belligeravit Jvstinianus. Gi- 

^ ' tbi , vandaii (inD 2)cutfcl)e. ?)ic DcMtfcftcn marcn Ocr ajbs 
inec 9^a(Dbarcn , uno (ontcn alfo lcict)! mit i^nen jutociUil 
j.t in ciu JoanDgctncuflc {jDmtncn. 2M)i)altc tAiGirmmfSi^ 

. ; t)on ju() |i)ftiiiMhHS q^crii|i|e Impcratores ()efl)cle6en/Jur 
, Ct^uriiucer ;.OCtm GtrMdms tVUcOCfon^ •^r' f ^ 

^ rii«i*^ fo fi* fci)c »cit dtxxAdm I iencnntt^ ttlCDcr 

. Gtcgrafbus Haiv§nna%snfi$ IH. /^. (iecgritfb. J. z^'. mctbct» 

^an fttt)et abcr gar lctct)(, Oap J^^^iNUNy^ im @cH'aiu^ 
bicfcr twi flcpcalct t)a^. • 

f. f 44. 7m» a. meonct/aiatt wkl^^Amktm lUkcPm- 
. fff»/ lefcn/ unb «)iU cJ au$ Dcm Procopio bcmcifcn/allj^ 

1 ttJD |iCt)e ; GenUs Pontfcas devictjfe, Sed ego non crcuo. 
" Anti unD Venedi fiub ciucg/ Unb man l)dt biC Vencdos 
.^udb contrade Antos qcnannt/ vid. Leibnitz MifceH. Be- 
rotim, Tom.L Okf Da CC ex Jqrnanpe Scriptore Go- 

diico a4 ocplum sctDicfcn* ^ maccn «Ifo &ic ^«i^ 

. ^iil^ Ctnc SBcn^ifctC Natioo » OelctlC ()n iXII In^peri^ 

6raecam gcdnl^te/ btc ^^mmm% in t)ec Sucdt 9ei)a(ten# 

. Da^ Oc nicl)t in fvine iMnDec ijcfaacn. <£c bat ile auc6 
burcb feincn ffieneral voLusiNVMuberaunben/pofteaCon- 

^ fulem Conftantinopolitanum , Don bcm ftOtt) cinc STOUrta 
l|C OOCbanbCn. 2)icfC Slavicse obCC Vencdicx gcntes ubi*» 
: ^ vagat^ fuQt^ SQ^an (inbCt OUCt)/ ba$ JusTi^iiAMy^ ftl( 

limmkn vcqcdicim Ifnetiffitl/ ^mmm. ipfe 
. Af • (II) 
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>• Proozmium 



ALANICUS, VANDALigUS, Ai RICAIjlUS {ii) 

. FE- 
(i i) ^/4iii popult craot Gemuini^ pimbetl fi»II0 m 

unb rDei( ilc fict) mit btn vjwi-f/w conjunpnot , i>iQv^ 
5TJNUNUS auct) «bemunDm / fo neunte er fii<) gleicftrai^* 
\andaiicum. Sandafty Dic XPanbtlnbe T roarui o;)n# 
llreidg 2)eutf*e , baSen in 3i!eDcc^i)emf(t)lanD (ic.roi)ne(/ 

f Rhcnum traoMreffi in Galli^m, unO ba^^Ul Da^ >9lirflUll# 

.^jfcijc^e ateiife em^tct., S)enn Orosius, uijji iUa Cp^*. 

gm 6i}eug(t , Dap man |ie ^ turgU » fp jic aii^utt / 00 

; fic l)iugcfommen / Buriundiines , lUur^uig^^ons gcncntnt 
; babe. dug Srancfre * Drungcnfie bur* ©panicn/ m 
• fic in Andaiufien oDei Vandaiuficn noct) tl)rcg Oia ncn* 
<^purcn ftinierlaffcn / inSlfrica , & hinc in itaiiam an^ 

;ilbi,RoiKiam dcvaftarunt. vid. Orosius , qui vixit tem- 
^ «orc^AvGusTnii in Africa , cujus jctate Vandali in Afri^ 

tem vcffenim. ^ {ttftica ^abctt fte WnclMSi in bic u«» 
- ?|Q()c erljaltcn ^ 6i5 enWi^ jusmnAiros » Der tii((t dBeiii 

fcl6fl iH Slfrica flcmefen^ fonDcrn auct) f«nen ©encral B«. 
^: t\$mvH Dat)in «efcticfct / fol(t)e« jerfloret , unb fcabufcO 
^"fitil) nictf aaein bcn £iml vandaikus, fonDern autt) 4^r^. 
;"*^iw<rmor6en,micli)0&l cJ fafl fct)ciner, Daf ittrfct)envan. 

^^Wicus unb Africanus fcin comma flel)Cn fOltC vid. Pko- 
copn Libr. Singalar. de BelU Sandalict. Grotius |)at 

* ' mit (em Picoeom «iii Uxicon gcmact)t / unD getviefiHt^ 

ta^ fte eine ©eutfcbc 6pwc|)c muifcN $c()a5t ^)abeti» > : v 
ha) Diefer JituliH^on Antdnino ju crllgefnS^ret/ nnfrfeit 

tcc ^eit untcr Den imperatoHbus bclanntnjocDcn/»onn?cU 
'''»ein JCapfer iftn aucO Justinianus frfbH NffveU.n. l)erfu> 
bcl>eiiteta&ci:Pivs afll)iec eiscnauft Ieiiie.3rimimi0^ 

l^ttti/ fci dcmcntiam» 'fingulafem c«^yi?F , patemam afc 
;;^/ijflionem 5 hacc unxca & comnmnis cft fignificatio} , 
■"BcDcutet Pafrem Patria , ttJOOOn SvxiXKmx^ de mjk & 
^^^ahantia Numi/ntatum fd)0nc Obfervationes [)at. 
"'"l^ U SitUl Den Impcratoribus Grxcis fo WObl flCfaOen/ 

'fiiaf (ie aucft baS 8ateini«)e 3Bort im ®riect>ifct)en ^*^**? • 

*. f flebtdWCt- P. HARbuiM in fCinen Numifmatihus Imfp. 

(J^^^ PoMPEjus^M. fct)on affcaim/ Piw 

.^Wffeh/ Aotokiws abec twtte jwr PoMr^.imitireri 
/ tvcjl cr awl Poinpcjifc()cn ©<fci)Uct)t uewefenf 
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IX (I,') INCLYTUS VICTQR (i^) 

rRIUMPHAXOR (i6) 

, SEM- 

fe HAKi:)uiNus docct, quod cgo etiaitv credo. SEBtC 
LTM pro homine religiofo , fuperftitiofo i Clericis fa* 

nte t)dU/ t)cr|]et)ct {em (fauitt , unb coofundim ijgnifi* 

DQnm Pu «VI ;8oxiiani fc oKdii. £|a ftttD frisli^) t)i( 
iH){itf:JPujaM9llfNMriKII^ qui vel.fingularcm religio^j 
sm prpficebamiir ^ vel Qero fivebant. fiicr lidt M 
JOllPius gan^ anlcce raifon. 9lU(t) bit ntiperatricrfi 

iD Pi t gcncnnct njorbcn. SJtid^tfi bcfio tDcnigcr timll 
anfol* alDciaB^uq inDcn ncuci^cnNetis.ad hancvoccm 
)r fict) (](t^riicft (tencn fc^cn > t)Ctt(^ta tttoflccc Obfenra« 
pns* ©crDcii t40li4) ^iiiicOcL , ' . . ,* \ ' ' 

) &aMtf6l)rtc fcicfcu O^aiitcn lucrjl / iwil iim fcitie Af» 

ivcn \W %ii4lid) Uiifett; 5?onil)m ifl folAcr nocpacbcnM 
uf Dic Jf aoftv (icfcniiiiai / uiitcr ml^tn Commodus dn! 

1lcii DcjlfClCcn oebcaUC{)Ct. Hunc imitati funt caetcri Inv 
eracores 3 videme§ » boc nomen magnam fibi apud po- 
ulum conci!iarc.,acitoritatem. 0)7C)n gci)Or(t)Cl gctn \HM 
(>Cl<bCr 9lU(Jli4;^f Impcratorenri CoMMODUM ^at OHin 

bctOdlicUc^ty Dof cr tittfci gct()an/ (vid«|cii:« CArrro* 
iws,) m\\ cr cin 66fcr ^ai)fcr wat, m bcr SmA fob 
ibertate Reipublica?. ©ic 3la](iircn macf)cn fi(t) gcrn qrof / 

nagnam in populi animis dc fc cxcitare id^m ^bo- 

anc, inprimis Juftinianus. ** 

)I>tcf<*2BorticDcufctfo Dicl^ alg «^««^. ce/etrif^ii^^ 
M/itf» mohiiifjimus ^ ()0(t)9cact)tct/l)oct)bcrut)mt. Rex ti&m 
ft fom Qobiiitati^ ®o (jia^cn ft4) Dtc 5Cai)fcr tM:t «tc 
empora jvrrmiAia (r|llic() gcncttlKtV ot)npcfcbr nsmifM 
^oNis » fdft aac ia aucl) Dic Dcutfc^ttt jC^iiigc/ Tkeom* 

icus Oftro-Gothorum Rex, u.f^W* 

) ©icfcn unt) Dic folgcnDcXituI bat JusTmTAuus ongcnom» 
ien tDcgcn fcincr DurcD fctnc ^cneral^ i^icOcr Dic S^inbc 

:ftaltfncn @icgc. 9tX^W prxtcr meritum fclix & vi- 

lor > Da< tnui; PRocornjs fcl^ft fl^fli^ / 10 cr fagct t^pti. 

)mi dmnomam habuiffclMiHAan^ aac<# »Mtr Mw^ 
^m/ tt)or'gIiicfljW!k/ ,afm* fen(tP<^ tertdmft. 

e partem orbj Romario adjecit) utipfecBctt» Do^Cr fptta 

5 cr ftct) frcDlidj ouc() feHcem lucijf^um mm* ; 

} Tkiumpiiatoh t(} ittKir fcinc Vox initea! Latifutadii 

Ml (tnM fPlc!)C «Mr IMt iR liifciiemiubiv 6(9tlt 



.» 



«tMPBR AUGUSTUS (ly; Cujad^ Legum Ji^ 

vencuti S. . ' ^ . . . . « : 

« « 

gimiaun , rfed etkm Legibiis * oportec elle ^um^ 

tnni : uc utrumque tempus , & Dellorum & pacis, 
rcite.poffit gubernari : &:Priuceps Romanus ncW Co-* 

liun hoftiiibus pr^tlii^ vic^f esdftac» ie4 etiaoi pbr 

• * • lCffl-* 

.-♦»... o 

. ■^- ■ ■ ■ • — — — — — — ' — — 

XERO > ilcm bci) bCin Apulejo. vid. Cellarius in ^rji* 
lfarhar$. Impcrator Pkobus Triumphatorcm fe appeU 
. Jari juflit primus, Cellarius hc. cit J^jyct 3)i« 
. (jtt; |icaa(t)teit frft^t anct Cdnftantinum Oicfm ' 

(a?) 2){C Xiiul Aur.usTus Fommt DOlfOrrAvio Augusto ftcr/ 
aquo Imperium propagacum eft: Solcf n?fll'n)pi)( 

rmirit)in imiiUw rDcgcn feincr Jtdigbcit «n:) ciemencc. 
S)ie folgctir^cn JCopfa l)a5cn nun gcfct)cn,memoriam hu- 

jus Impcratoris populo admodum eife sratam, ^a^Ct ft( 

tem^ 

, pore boMiTuitii wUblt flcO ^ imibitiooemAuGvsTiUf 

^ gchautct/ iit^ T(incQenAl)lm Augnftm IdciiFcn (aff^. 
Augurtiflimum: 60 licj ft(I) domitianus ncnncii. ^it 

. fgriC^cn maCttcn cx ftUu connato ben fuperlativum bac^ 

.oul/ bcn fprmirtcn ftcmit ^^«i. ia$ itbcrfcefcn oictaicincr* 

. Ulit ^^Mper, bipc titulus Simfer Auiufius @a!Ctr. 

iSd!) : UhubertrihMict^fitrXayfer. Picrumaue a tem^ 
poreCooftantini . iSdM/cr appelhti font >£ciiti 
cttani VQcAamtst mei^m. yasyvsttmvs ift alfO Ottct) 11 ((()( 

. icr crllc aciijcfcn/ bcr fo gcmnnct. in Ms* tituiis ge- 

nio & moribus populi aliquid tribuendum. ^on^ ijl 
ilOCj) }U mcrcfcn/ bay.usTrmANus fj(() jUcr|! Imperamem 

j, jimanum gcncmict; Daljingcgm fciRc 3Borfal)rcn fict) fcOlct^ 
^ (frDinjl impcraiores flcfttriebcn. 9lict)t tpcniqcr t)otec 
^4tiut)i o^cbratbti ^a| tnan oic ^af)(c na(<) bcn ConfuUbua 

, fjcriqlttft; nitb DflCOr^nCt/ fOlCp ttOt^ OCtl Anuis It^ptr 

f^wnimjtttte ' : • . " • 

mconcn tjiclc Slnbctcr bc< Juftiniani, jn DcjfcninBi* 
. .ntfifinibH» , jiw JottOdiA in iHficti % ^ tccflKt) gatcttt 
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•Pfi CqNFIR;4ATIONE h^ITU TIOKUM. 1 $ 

Lcimos tramites calumniantium itricfnicates expel- 
, & iiac cam juris religioiiilimus , quam yfhSkk 
us triumphator (magmficUs}. (15?) 

pe he&is ^ legihus ^ujiiniani. ' 
I . Quorum ucramque viam cum fummis vigi^ 

ffttnMti jtt ^bcn es^n ti ifi 4MM)f w n^tfRti / lol 
« inircf)qct)mM iit)im tmm Hl /ivemi tif fMtM tifa|t mtl 
Km Cajo , bev ju itirowM gatm l(5(c , uiA bcttf Ma»- 

:iLto qenommcn: WiMjtS Unn (tmt) WinlCunber iH,m\l 

iU felDig^r 3eit bie barbarles in litera ({((100 gAC fj^C Ciu^ 

jccijfcn flcn)?(<n ' ' * > 

)) @o'6«i8i»k5it5titercuiuviixrtiM>M 0it) jAjc? 

£)tngc i)mi)?tfdcf)lict) anijefcflcn feon laffen/ nemlict)/ 
mt nid)t cebrect)li(ft gcnjcfcn; poft pubertatem p^rf<;<aam 
nic^taflein in ben JCneq fleqanqcn/ fonDcrn nuft) Mbcnin^ 
jonl)erl)cit trctjerU:) , bagjus. bie Eioquenfj un6 &ie(Srie^ 
(^ifcl)c ^practe flubiret. 5Wan fagetoon 6cm C^sare felftH/ 
iKtf cc ftd) / ba er f^on bcQ fsa^ccn mar / Don bem An. 
TONio rhodio tn Der EioqueoQ iinin:ri(t)tcn faijfcft* ''XMi 
^er jvsTiKiANvs m0Ht ntu^ mtibtaii^t, mmn cr atii» 

cum fttidiis c^njungittt. CiciRO I9ar felb|l Ctn 95olHt , 
vW. PoiY^mrs. MoRAtius , Ovftntrrf, PuNtPs ttMtren dU 
lC^OltafCn/ vid. FrontinuvS de Strata^em. Netnini ad 
Reipublic« rtiunera cum honore conjun<f\a adiius pa- 
tcbat , nifi ex bello virtutis pr^emia reportaffet. ^r^ 
lUnmufie ^rs & Mars, Beton» &Miiicrva/t)iCMufen 

ttttD aof jTdcfii^SitFtcn ittfanitttcn CoinniM/ .«QCi^ 

(hnft nd(()Sfcl)ctlbf pecolittih <xilbreftre« > BssitiHa^i^Bs* 

iiittBits |)at fticrtjon cinc befonbcrc l»ffertatiini*^ma(fter. 
ermar ein ?5ran^ofc unb DorrretTlic!)cr ^uritl ^ unl) mie^f 
fcerfecte ficl) Salmasio. @eine /inimadverfi^nes , bic rtiaii 

in fol. f)flr/ ftnt) incomparable. gr Crfiarer biefk thdini 
Jufliniani fc[}r ffftOH ex ftatu Reipublicac RoriianJB, Ki> 
l4m>ocMElaaioft%Pn>f. jii Rourges^ ^dl Hot^s 441^$^ 

Mwnf Mint ^ .kii «cn hicOt fd|tbMi(tl' feinc x)i$ifeH»4^ 
a»cr tmb gut ; i>d(0 rai^tttiOloR<n>ctR^ 

jAtio ac^uipanmdu*. • I)art»i)af et WrW'ftf)6rjc Ohftj^a- 
ticii t)on bcr :Tibmcr eftiln geqen t^ie arma & literai, unD 

%4 jte cr|l xo« 2aoi m ^wn^ bicoin miiffch # c^ ft^ ad 

tiuinuf 



If PROOE MirM - 

liis (20) fiimfnaqiie provklcntiaj anmicnte Deo > per^ 
fecimus* £c bellicos c][uidem fudore^ noilro^ barbairicq? 

tnuoos ReipDbiie^ stlanQca tiwm I tom 17« 

3aftt mt / nel(t)e^ pubmas perfeii^a mar. AhiNi fempcr 
. togx praelata funt vid. Polybius Uh. inir. alllt)0 lliarl 
lefen fatt ^ n)ie bic Respublica Romana f*cn tempore 

Scipionis Africadi tcfcf^rtffcn qe^cfcn > biefc5 9e|ct)n[)e um 
;l)efto met)r^ tDeil &ie diepublici)iu:(()C^AREMn)actc]n)iirT# 

. /fiCri tPOCben. .^oftea vero Imperatores eandem modulati 
fijtit camUcnaaf» VxMUvs 6ef(()Cet6et bcn AufivsTUMjNtt 

' titi|)t im&tti* JusmnANvs ||l f ttbte Suf llapfen frtner - mit^ 
.;. Ya|)ren getreten , unb belmegen barf ttian tf)n ni(t)t r ^tt 
cinen^ebanten/ an jmacten. SBcr a6er baraiis fct)lic|Tcu Q)iU/ 

an militesi andocfti praecederc debeantj deripii* 

(1,0) Dicii \ f(()t<fct ftc^ bo(t) ni(()( / JtfSTimAKUj 'tit 

S* I. fi» «ttogct t^on ft(t) [elbH ju rcbcn? ReTp» ufter srof^ 
c ; fc i>cttcn-ntttf m<in ni(t)t raifonniren. €c war vigiiamlf- 

iimus Princeps , infomnis, tf)te<^?}7tf$, ut ipfe pROcopiufi 

ftit. 2llfo ^at ecgefagcr, gcfcf)el)en. (Procopius t)at 
(eine ^^illorie nic^t 3u gnbc gchrac^t cc murbe §>uajf^r, 

j.e. Manre Jcs Kequetes bct) Jostiniaso , uul) DlC^ \)CX 

< tbn t»i(aet(t)t baran ccrbin^crr. SGBic i^aben uutcrfcMcDcnc 
^ lEditiones Dat)on> Otc 9iotitif4)C i^bic ^fic mtb fet)r rnr / 

fte |1ct)(t au((> MT CVr/^^r^ JSt^tan$m0 Parifiis' edito» P^)f» 

f EtcHit m ^clmflaDt (iep tt)n aucl) tDieber brticFett ctim 

tisNicoL. AuMANKi & fuis , bariu eC Alemannum refuti» 

renmoOen; al« tj)el(&ec gcfuttet, nae^/ma^ PKorormst^on 
jusTiNiANo gefcl)rieben , ju cec^rfcrtiqen unb aiiis teiiimo. 
.oiiis ju conhrmircn. 06 nuii inmrEicHtL einecfeec bejlen . 

JCtorum Hdmi^ad* ^cn^Cfen / attamen cum Alsmakno i 
. fitUiothccae Vaticsanac olim PraefeAo liQftiffimo * paffii 

pari yix amboiabit.) (ScoiTc i^erccn tati m^t tKUO 

t^m Catechifme charaAcrificen. ^CC molte bicc niera* 

. lifiren ? 6c ^ar mot)l viaiiM fe^en fbiincn ; bcS ^eaclM* l)at 
^ cr (lubicet/ M XaqcS Siubien^ m^tti, unb @raat5 6af 
i i^en tradicef. ^roiTe ^crrcn moQcn , Dap Die SBclt m 
' . llinen cebc. . €c j)ar Dicle viaoricn cr|)alrenf ob ec flkut) 
* itict)t aaema{)l tn ']krCon botco flcmcfcn , ejus ramen au- 

fum omota^ . & gicbl Oo4> aOen Do^Branle 

•> BcrlMcpiNic^ cr -coginttnoirct M im eabmct. vid 

SMCiiiRi J)ifl; Wi^i/Mir A#ja0^^ ^OC Fai^ MiniAro.; 

luiH 

I ' 
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De COKPIKMATIOKE InSTITUTIONUM. ' if 

:es (x I ) iiib jiiga iioftra redadar cogno&iint i 

11 Africa, qiiam alicC inniimenr pfovinciae , poft 
a temporum ipati^^ noftris vi^horii&acoBlcAinu- * 
2 prsefticis^icertun dictoni Romanae noftroque ad^ 
Imperioi proteftantur. (22) ^Omncs vcro po- 

■ m^Tf ■ - I ■ . ■ . .Mi — r-— • 

ronnen Dem PHndpi 3uqefc|MNi5(ti tottitn^ S)a^ec 
»er afFcAfret tnit^e/ neucieges jn g^n/ iHii»i(IHe90(lt 
m i6M*reDeti mbge / ijl gemi^ ffeettt (Me amiihiefife 

:ceU in it)m. ©ag er Dorgc&afit , \)it jurispmdcntz jn 

formireil , i|! auc^ geiDif . Alia vero quasftio eft : Quo- 
lodo ea reformario fucrit fada ? 2)a mu^ matt frei)* 
5) Diele n«vos , hiatus , errores in Inftitucionibus, t)U 

M$, Codice & Novciiis erfcnnen/ abir Mmeqen JuftU 

tanum tlU^t cdlumniiitn^ Unb fctne S)tl^ttt^^tl^jt f$ 
uvoGT in ^mttl ^roifdmm^ uMb MARAim de f tiftkiU 

:io & Tribooiaho gefaget ; Imperfe^im quidem ejje ]uf 
l0m4num navh^ue futs lahetare > /eJ nthil i4men ia 

\und0 dari a^foiututn. 5Bic mo(f)jen immer jufriebcn feon 
litbem Sicnft/ bcn unS Justinianl^s burd) fcine ConcAioa 
((ei'let , fon|l mm ;a afli Smj^ retcmm jCconim 

erloftren a^wiflcn* 

)Perf« ffil. in A(ia, Vandali m Africaj Gothiinlta* 

a , Deneii t)cit er c&ii t^ie&ec abaenommen. 6ie ftieffeft 

arbarirx, mcil|le fO tt)ilb ani\(i\)i\\ '> flC [)ar(enRege$ pel- 
Cos 9 male olentes , vld. Cassiodorus de Odoacro. 2)iC 

}tte(t)en uno didiner nemuen aucj) aOe aniwe ^olcf er ^^^^ 

ukOfre AnhU r^fM& plara apud Festom &f^irroM 
I ^^ff* item UkaLCdiiii & Acosta «i/ h. c. Vos« 

!L$ k.tymoL voce ; Hiirharus. De Vandalis vid, Hud- 
Scrtpur, Geigraph. min. Oxon. 1708. iUS* alS IDCU 

)ct)ie^uffe t)on Africa befiiTcn. @ie.n)aren SlrriaiKi:* 

■ ' 

) ^me^amr jft fein gut f atcin , fonbem man fajjet . 

flaniur obtr tefta^tur* 33<r Prof. KircmmaYer in SSJit^ 

nbeig t)a( ctne arti(je DiiT, de Styi^ ]ctcrum veurum^ 
i/}fiuttmhs & Dtf^efiis gehaltcu / unb ber gc!e( ^ 
Ei i)at in feinen Uionatlicben Untrrrc^unrren cineu 
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l6 PROOBMIUM . 

puli legibus tam t nobis promulgatis quaiu coaipoiU 
(is rjeguncur. . • 

i [ De CampoJithHe Odtcis PandcBarum. 

^ . £x cum ii^dilums confUmpoties (z i) , 

' , • tcai 

* ■« • 

m ■ I ... - ■ . ■ ^ ^ -« 

/ i(l Don bcr @ct)m6.'3Irt Dci altert judilcn fc6r moW ju le# 

icn/ njflfi Car. Andr. Duckbrus tn Ofujc, Je Lmtinn^tf. 

Veu. ]Ctorum %i\mwXii J5iefcr iil ein Difdpui mn 
Bynk&kshoek, unt) neuiicl) an Bukmanni SuQc nadl>Uircd)t 
flefommen , cin flelebrur fSRmtn. i>ie jCti aurcac acui» 
, fct)ciibm fr(oli(t) beiTer bie tolgeoben 3 t)oc() mti| niatt 

IMI Satem in Qieiftisit^^^^ioBibust Cpdice & NoTetiis 

untecfcfteiDen. ' ! 

(13) JusTiNiANUs intcndirte er(l(ilt) bic Conftituilones Prln- 

clpum iu OrDnuna 3U briiigcn. €iii Princeps l)at mqlid) 

: ©elegeut^eit JU ncuen Edidis, Rcfcnptis. Oecretis. Im- 
. peratorcspotcfbtemliabe^antvaide iaxami Dabcr (OUimt 
, tHl Da(i; Da Die Jurisprudentia anciqua liberae jKeipvbli- 

' c^e fo rre(fli(() conneait:te / ^uiiD eme< au< bem anDern |o 
: ticl)tt9 flop, Da^ reitt 6eometra cl ()d(re accarater autmef^ 
.Vfcn fonnen unD abjircfcln / nacf)(ie()euDg Dic f unsprudemz 
fctmartj uuD mei^ ausficbet. S)cnu Dic impcr.itores fai)eii 

auf femc Connexion Sic volo, fic jubeo, cBbci). 

•'il)nen / ftat pro ratione voiunras. 3ie \>3(iuijtcr liegen'^ 
' tbnen bcRdnDia inDcn Ot)ren, unb belffen biejurispru^ 

dentz Durc()l0^enu Sic v; g.. adoptio fcemmaft feciib* 
' 'dum jus aniiquiim per rermn natiiram non prb^^de» 

bat » jYire Impd^ittorio valebat. 9ParUm ? in folaritrin 
" tmiflorum liberonitn. Sie ?ICcibcr bculclcu , Dic ^Jiitti^ 
' |ler intercediricn / Princeps annuebat. ^cmi Dic Prin- 
' cipes mdrcn reveri qcblieben^ fO mdre Dic Jurisprudcnria 

aucDin Connexion flcblicbeni aHetn Durc!) il)rc induigentz 
- • wrdnDerten fie mi. imperator Datis fatie NfortDe* 
' teSlbficbtcn/ Darau« ifl Dte mifcra cbntufio eniftjHuBfti. 
S>enn oOe Con(Ututiones murben aufbcl)altcu/ r^te ei rtO(& 

- ^cttttsc; Xmi gefcfticber. Tueowosiws jumor l^itte jmacj 
. fcfton DcrqlcicDcn Co*retii ConiHtutionum , uuD noi1) Dor* 

*: ()tr HERMOGENfc.s uiiD Grfgorius cerfcrttget / e8 fcDicfic tlrt) 

- aber nicDttcctt j Daruin roar Justiniani crfle ^ibucbt / ^ic 
: Conftitutionci tu OrDnuug ju bcin<;en, Darauf folie e« au 

* Coipuf JiisialUin(Mii^|)et|e^^ 4El^t Ji^ GoraoFiiSDUs 



Digitized by Google 



De CqNF1RMATIQK£ IW ITUTIQNUM. ly 

confufas, iii luculentam erexiinuif confonandam^ 

' ^ tunc 

ti fctiicm Gmmmtm 4d odkem Iki^ggmm oit^emer^ 

fct/ ba^ JiisniiMwr* fchwn Codkem pHorem m Un 
>rC9 CodkUms» Gregoriano^ Hcrmogeniino unD Tiieo- 

]ofiano>iKrfcni9(r (^abc. mm abn gkegokivs «nft 
HwMOGENEs ^maumtt/ bcrm Dicfcc m Un 3mn Cox* 
iTANTiNi M. unD fcincr ©6^)nc , unD jcikc f ur? mhvc ge» 

Cbct/ vid. i^lGiD. Menagius M .<4nuBJiii4l. >r. Civ, 

( I Oc Ntcu abcr Dic Doit iLitiauKo imp t^aJm flca 

iOttf^C Con/Hnifiones Imperatwnnn coUjgircT/ (rtDem itt 
i^lfMtfi/ iN^bielmpcratoresilttfmigd dgcntli^ fcinc Lc^' 

jes gcQcbcn f (onbcri! nnr Dic @a*cn Dcm Senatui jur Oe* 
ibcratum uftcrlaffcn/ DaDcr tlc auc() scra f)ic(fcn. mim 
)cc 5iai)fcr Hadrianus fjcufl am crficn an / fur ftcf) , oi)nc 
)cn 9iati) 311 fragcn, Lcges ju qcbcn , mclcftc Conftimumei 

frtncipum biciTcn. SBon Dcn SCcis |)at Ant. AwgtotWs» 

:m(|runDgclcl)rtcr@pam|cDcr «if(l)ojt ju Twagona , 

)UCti9 DOn Saragolfa , gcf(t)riebcn. Hadkianos iBOltf tM» 

icn. Dapct:iabcr^ii Rcxfc». SOtott^citKt^retnSci 
DciicmgcKaicii/ McPaaamgcn Ubcrtragung Dcr Souve* 

t^iix^jAfits Etgios iVi ncnncii. Cbnf. Simon Don Sche€* 
deliftReghs^ it. Gerh. Noodt Difr. ^ie Le,ge Re^ia , tt)cU 

ctcbipDcMonCBARBEYRAc ing Jmnffofif^c u5crf?$ct/^uit6 
conjundim cdirci Dat. OD Hun t»ot)i cmiac &cnu(^prut!fl . 
Dc j Lcgjs Rcgijfc untcr 6cm AirrosTo * dnMrc umcr Vbsi»^* 
wANo, micDcc mm wm Tbierio fn<|)ehi fo iH DocO jit 
tmfctt / Dafi maii miMr oacn imperamriteis cincs Legifi rc« 
P WNiitotocn flcbabt. Sinfdnali* , m ti namriict) i|l/ 

inD DIC CofiMtimonCs ImpcratorisB feorfim unD nacD uritt 

la* l)crau<gcfommcn , big folcbc Don Dcm Gkegowo untt 

Hermogenb ( mclCbeg Der Hermogenes iji / tcr in Dcn Pan^ 

deden offt Dorfommt) al6 privatis coiiigirei tmtrDcti» €irt)* 

ICD fam / tOte gcDaa)l / TaEobosius IL bct ImpclnMk JSL 
iia auAoricatc Dcn Odicem neodtfimmm Mtfcrttt^ S)fC#^ 
CC.Godex l^ttc i|tOfic Aacc»rifib/ Ua ut ft inQUlUi BtD^< 
>i9iidSa« }lifpafiia & Gemiania Os^Rhctiatla ih aliqUi^ 
sretiocdcc» tonCHaRM. Conringtus de Orig, Ta^ (^eri^» 

20* it; JAC. SlRMQNDUS & JaCj GoTkOFRfeDUS 

h codif, SiDONius Apollinaris i qui eo tempore vixifc itt 
3allia, iuga , iDic CT in ufuni fommett. 'mi^tt Iji Dcr^ 

^ \^K4 m ttMtgctt cadlcefti m telfidfii iur^. 

; . . ditl 
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l^c iioAram excendimus curaiii ad iimiienfa veteri^ . 
\ pru^ 

dici vetcrcs «DtrlO^Cn flCtanoen. JoM. SiCHAKDus l^M jtt)ac 
iMl Codicem Gr^rianum ItnD Bermogeniaaum gcfun* 
> jbai/tf ftnO dbcr mir Fragmema «il M AuiAm ^ctonnttfl 
/trevisrh • «MH Amton. ScwyiHMeti» ttt ^OfliUlb/ Cin fc^H! 

jclcbrtcc ?D?ann / in feincr jmrispfwkmria AMu-]ufiimmiMs 
«itNotcn Drutfcn laffcn/ttomit cc bcn ©ckbKcn cincn bc« 
Oo (jroffcrn ©icnfl cr»icfin 9 m[ fcinc No^cn m^i aacin 
fc^rflclcbct/ fon&ccn auc() noc^ anocrc i*>^c»»«*^'* Vefrum 

JCitfnn» ^lflCfuqCt finb ^ c.g. Pauu» Caji, Ulpiani Infti^ 
micnu &c ba j C< alfO Cin liber egregius i(J ; fo A. 1 71 j. , 
V |ttSC0t)Cnm4.edicctlMfMn. 2)CC Codos ThcodQfianiis. 

dbcc ifl initsiftdcn am Mflffafnbigflcn btrout , imwti Um v 

CuTAcio nUI Fragmenta Mlomt Waccn- DiowrsnGoiiio- 
iREDi , DOn bcm miC biC Noten u6<r unfCC Corpus Juris ^iU 

Uti, fcin QJcubcc Jacobus Gothofredus, ciu flcunbgclcbr^ 
lcc 3ucifl unb Senator ju Genev€,bcr icn(n an fflclc^rfanu 
, fcit ttcit ubcrttoffcn / bat cincn nni^crgUicblictXM Cmmen^ 

tsrium bcfagtcn C^diceai Theodofianum gcftbricbcn / 
m)) DtC Cannimticmes Impcratomm DOCntffliCt) ccnocct/ 

. M nittn iu muiifttKii (Htt/ ^ bcrsleict)cti 91itcit Mcr Mw 

Cddicem Jufliniani repetitJe prjeleAiotiis DOC^anbcn Xoi^ 

rc. ifl ot)nIdngfl in bcn ^daifctcn Bcitungen gemclbcf 
i»ocbcn/ baf man tn SBur^burg cin MSCtum uon bicfcnt 
Codlce flcfunbcn/ ba c« bcnn flut wdrc/, ba^ folcbe^ mii: 

bCC Edition bCi GoTiiOFREDi conferirct n^lirbC- bat 

fccc bcc codcz Tbeodofianus fctttcfi flcmtffcn dlu|cn , mH 
^ jvstiNiANvs fancti Codiccm ocrfiNtvcn unb ex« 
\. ttdUfciilaffen ; mtf }u fcincc B.dt iwt) flcgolMt/ ba bcnit 
TioBomAfivs Dicld n)C(igcri)an/ Diclc j gccinbcrt nnb mclci (}in^ >* - 

jUflCfc^t/ njCl^Cj man iLmi/emMta 7rihniani (aGr^eo 

fV^i*«i#^«i, injicioi) ncnnct/ n)oDon Wissenback cin 
Sractdtlcin gcfcbrieben ; babec c^ aticroinfl^ nu^Iic^ unb 
. ii5tl)ig i(l / bic Fomes in gcfldning unfcr^ corporis juris 
|tt 9iatbc jttiic^n/ moroiil ^MkI flcnciiiincn* ^i fyit 
/ jvsTimAnvs JI0C9 codices gcmat()ct7 bcTcrtlcift occIo()ccn^ ^ 
jooRm JusttmAifftrs fcibf} ecbulb ift/ ba cr in Dcm codiw 
^ffvpctitse praeicAionis ocrbotcn / lencn irflcnbmo obcc 
fero }n aiiegircn. ^^iccburd) ift c< bann flcf(t)e(Kn , ba0 
ioUbtu niemanb mcbc auf^cben ni6scn; ol^ etnc ^a^t, bic 
o()nc S^uftcn aar j Unb ocrrcrttgtc Jt;s™uKus um Dcimc^ 
icn cincn aobc(tti locit ft^ fo mlH oicicl flciin^a tifim / 
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idtntix volumina (z^)^ & opii^ de^«racuixb quaii 

per 

' -M ■ 11 -/ - . • t . i T , , „ > , t ii iT, ^ j 

iM duc0 oM( CoftAitutidiiei n(^d) emat^im mdrctt / fo ii| 
rtm cr|tenni*t fiunbcn, lM:lnjeflatnrtfliuc«:6«fcn anoci:it 

Zddicettt repetHa prakaiohis. 

0 Sla^Min nunJusTiNiAki^s mit fdrtem <r(!ett cocjieci a(l 
)ott toclc&cm itt Ditfem §. aacin t)(C gutH ifl/fcnig iMci 
^ lici er bU ®(t)riffteR ber oltcn 3tidffett exberpiito/t0^ 

Xj^i t)ie immcDf;! vetetfk ^nideiitiw ▼Mumbia ftnb » 
ft fpl(tK< Hi(t)t DM iMlMt gftr Attnt/ fonbern m\ DtHcnf 
b fcU bc« BcitenHAiteUNi gcU{>ct/ ju t)cr|!el)cn, mie foU 

l)e8 PkRizoNix^s iti Diff. de tige Vocmia jcigcti Dairt Dit 

}nuqu'fijimd ]urisf>ritdeMia ^el)ct t)on bcnBeiJtn berLegurti 

ill. Tabb. 6ip auf CiCEROSEM 5 t)On Cicerone oDcr JuLi(> 
C^ARE OUf HAdrianuni ()eiffCtejJ«r^«i/^iiiM^| 

)on hadriano m auf ccf^sTANtiMvM i(i I ItfK 

inbiict) Mn coNSTAMf iNd M. bi^ auf joiTfiruiitni* tft mt^ 

)CC Fa$dtl M Jt»iiiHAln fcl6fi ilt (!cbeil , mt^m^.^ J^m 

m^jMd fdnb alfo Diclc looo. ?furi(lifc()c 95uc{>cr. aSBee 

[IttbirtC/ ber ftubtriC JUra i Medicinam fervi traeiabanti 

Dic Phiiofophie tDar imt ^ part4 bocf) mifcbtcu ficft au(0 

biC :1Uti(lCrt bttrein / m conftat Phildfophia Stoica* 

Sie Sacra ijciUit btc jcti traAirri/ bie botfrte()titflctt ^ct** 
un murben Pontifices ^ {(^^ gant^ @tubircn Mt i^im 

Rtidium ) hiDc: illd isMttlfa VDlumitia i ^ £kti^ 

ttitfie MMii< aeitta(()et«MrMt «iei! Mc wor a) 

iii afolititm liltfdfaiii Vetl^iiifi JCtohifti j bcStDegcrt bii 

f cti aBe f (aijen. gott jlnb flc / LEiwct^Avi v^j brtl niS)t$ m 
m m DtHnt ^nm tonnim b) dn bcn £^cerptcn/ bii 
ii(t)t aoju flef(()i(f t mm c) art ber furftcn 3eit. 3)?art 
ntnm dflema^l fccbt ^xcefpiret/ W^tt)cilcn falftft aclcfcrt/ 
tuirett gclaffen / tcine Coiitiexioti getttacbet / ramos /im 

kfutlcd S£BeC fKtf tiUn tHtt bte Hittotiaiii jutijr£tfiliaili 

tc Paiid«£bjiim jfipntfit^i leftttttttcrn/ bte luswto qad« 
daffitiitidd tcrafdrot nnb bic Cdttddudti t^eijlcOeii tDta / 
)tt ituip bie retefe^ ictos unb ifere 95n^cr/ blc |t< gei 
i^riebcn / fennert Icrnert / unb fub quo imp^ratore fu 

jclcbet ba&Ctt. Faute dc la cotiiioiffatice d^s lctes litfi 

ilc[)crt bic ^^Oftiacnbafften <£rf( ^t^nficn iit unfetler tufi^ 

prudetift. Pduei fciutiC i quis pAt;tt75 1 

KtiWv^ fiiefat. ^tim priitcl^ Utlt Git(STij« &yutVUil 

Miimtta tbit uni/ Aigi» ttet&nk nt^i^mM, 
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perrtMdium profuti^iun (25 ) eontes coel^iU 

^ vor€i 

. / fccn Scutcti cinm GoCit au macDcn o^fuctxr. SBBcil nua itt 
. t)en Pandeden metier t)on Tripatio Cassio, noct) aiibccii 

Jurisprudenciae mcdiac jCtis immecliate fijag |U finDen/fO 

ifl t£ 9cfc))et)f n , Dap i^iuDon biefcn i^uciilen ni4)t^ me^ 
liabiii, oii^ fd^fi t^uicnige , auil t9cUt)cn TRinoNu- . 
yiTs , tmn tem Onmjnritjs melbcr / baf cr btc be(le iSiUfiM 
ll^c ju fctner 3ett ge^bt/ bic PaodcAen fl^ntco / ex« 

cq>tis fragmcntis Pacli , , UiPiAwr, Caji 8cc. 35Bera6ee 

t)on bcn alten ^uritlcn ctmaS nac()]u(cf^u 6cgcbret , bcni 

f 6nncn Joh. Bertxandi , Praflldis ju Thouloufe . Bernh. 
RuTiLii unb GuiL. Grotii Viia iLtmim veurum Qntt 

JDienpe tf)un / n)clc!)e Orei) D. Fkancke w ^attc conjunaim 
V cdifet S^rncr ftnb CHRisropHORt Adami Rupirti oIh^ . 

irefflicl). €r imtf aui StMff Nirttfl mt^Pro£ Hiftor. & 

Anciquitatum Dafclbfl , Der abcr bnlt) jlarb/ etn >D7a)itt 
Don ungcmcincr5a5i|Tcnf(t)afft, bcn au^) fo m bic 6ei'ul)m;= 
lcflcn 3talidner«ftimirtcn. 3nglcicl)cn Cieokg. Schubart, 

Prof. Jen. de }atis Jurispr. Rom. ^UCt) t)ic toenij;: 

flcti ju (ct)decn n)iffcn. Ebbrlinus i)at auct) ^^-ft nnD 

^ fim4m }ims ge^iebcn > fed multa hfibet inepta. Foiu ' 

mmjs tmc tai aBiacn gebafit y .iMn abcr baj ascrmi^ 
gen gcfc^tf. ByMmoioiK i^iinf^ 

r^eiffc J«w ()at fc()6ne ObfervationcttSriiacas. 3n t)Cn 50. 
Deciliomhus compofuic diffenfiones vctcrum JCtorum 
Merillius & magnus Strauchius , Schilteri & Hwltii 
praeceptor ^dolendum^ quod non abfolvcrit opus/ ^ 
(if) 3Dic S^lagC Uber WC confafionem Jurispmdcntiae tfltli^t 

iicoi Cicgito lametitirtc fc()on/ nmifi4)tt cin rcc^t SyAema 
Jfurit» t)crfprac() aii0 fcU)0 timl }u 0ia4)en/ unb mcomc/ 
mdrc (cicbt^ aOeiii oOei au conneaiitn t(i einc 5eim(t 

Qu-3SJar Gcbro moW capaWe barjU? Rcfp.ANT.ScHwL* 
TiNG l)at CtnC eiflCnC Differtation Qefd}ric6en Jurisfm^ ^ ^ 
, deniia Ciceronis , feic mah bci) fcinCU Diflertationibus fin^ 

1M , t)annnen er Ciceronem al^ ^cn foHdeflen unb jcfc()idEs 

leflcn^urillcu auffui)rct^ cui tamen Bykkershoek m fitl^ , 
<gatatil)#^ri. qu2 extatafmd 7r«/7. JeOr^^imeJmisi con^ 
tndixit. !DiC Cottfiifiofl cntfiunb ex iiiimriifis nilutninL* 

ttut j fie foOcn ^Moooo/ V»rfot INfiriffen ^aben , iHiiiaiil , ^ 

|)at (usTmtAJH^ I soodO. Verfus* (|cmflC()Cf* Quid verfut 
^ fignificet, vid. Om^end. Pendc^i.^ Verfut jjj eiu Slfrfa^» 
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De Confirmation e Imstitutiomual zi 
jam adiinplevimus. 

^ONTius , JCtus Gallus , Prof. {U Orlcans , l)tvm(t) 3U 

^ourges , oatDo itUmt Die groden JCti qcmefeii , #« 
i^iouibus Succtfivis ^ etOMtf bnDon , aber nicti Dcutlut)/ 

l^ie t(() gemtefen. Conf. inca DifTert» im Gumfijmiimus OOn 

)cn Pb-itiKf i^smJeagmm. (£r tHU L c. gcjeigct/ oie btc 
^igefta per vcffus gctntdt ttntcn muflen, nnb miciKCl 
^erfos anf jci)e Columne ju bringen. 3lu« Diefen immen- 

i$ ▼oluminibus Hiujlc ciu Nucleus, ein thefaurus juris- 
prudenti^ veteris ab Hadriano & Antonino Pio ( Denrt 
»0n ben dUern JCtis baben njir rola nomina) enabrc^e flC^ 

na(S)tt mtbtn. £)a[}er famen t)ie infticutiones unb Pan* 

ieaeo. In Codice QKiren ebCHfOlU ftll innumerae Prin- 

ripum ConftittttioQet, btitoMc mannidj^t aOctoattct)cn> 

iciuhx kk defiietadinem ▼enerant » udlia vcro ioitim a 
sjpida legum juventuce a^difcenda erant. (5)?an mup 

i1) ofter md) m 2Bort l/^n^a ni^t t)erfu{)rcn laffen. 

Vlulta addifcimus, qu^ non perfe reahm utilitatem o- 
liendunt, fcd tamen auxilianter, i. e. tOCgcn anbcrcr Di^ 
rciplinen / ut eo melius progrediamur » tDCnn mt Die 
99ri>bt ^ JCunflc (emen. ) Hinc Justiniaiivs Codicem fieri 
curavit / unb JtDac Itej Cl* ij»CCn mattmt / pnore fttbLuo ' 
pofteriorem ftabilivit » repecitae prxleAioius appellatura. 
rwBONiAWs ^t in Codice oiele Conftijutiones nicf)( gan^ 
inferiret, finDDielC Fragmenta barinncn / quae fine Co^ 
^jce Theodofiano intelligi ncqueunt , ba^cr ttian bicfcn 
)0(S)\l nOft)ig ^ai cum Commcntario immortali Jacu^i 
jOTHofREDi. &t^tif[ttrepett^4prai€3ifJihyhtnn]vSTi}nA* 

<us bat ibn flclcftn. €c bciicbet dia ix. Si^cm / bic cc^ 
\tn 7-1an nnm trau4)cn/ bicanbccn s finb jufisPuUid. 
Nissajmm aucD nuc ad 7. priores gefd)rie6en. / unb 
jnn cmmemsrms iji fe[)r gut/ miirbe abec beffei feDn/menn * 
joTHOFREDi Cedex Uegdejisnus bccau^ flemefcn i^drc. 
Ot^efia unD Pande^a jtnb cinerlei). t>it Ada murben oi- 
:efta generiner ^ fo ()ie^ man bie Ada Apoftoiica ^^^f, 
id. Fr Bkoius ein granij^)ftf(Oer tccfflitbcc Httmani^/ 

'rof. |u Bourges. (^t (^OI eincnfj^bncn Cmmmk»mm «I 
'i^imrimu 9<f(tKtC(m. 9ttW ^ btt Acostam Men 
afeni Baonjs meridcctcl cftcic. €?c (>at in feinem Com- 

Dentario adh. 1 gett)jefen cx variis locis, ba^ varia mc- 
noratu digna |lnb Digefta gcncnnet tDOCbcn PaHde3£ 
i probabiiias genere mafculino t)OI| bcn 3iltCn 0CteaU(t)Cl 

? 1 ' WCr, 
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(!)OlD<n- vid. Menagius $n AmmnHaiilms jurts Gvi/iS' 
mt m %IU\] UllD gUtCU Gr^cus, verfatus in Hiftori^ 

PhiiGiophica. <gci» Sqct) i|l iii ^^ran(frci(() / ^)i)aana 
unb 35cutf(!)lanD 9(Drucf{t. 2lu« P&igcnt aOcn ci't)€a<f niiii/ 
ta^ baS Jus RomanuiT) fcl)c conftjs flcmcfcn, unD bcilauDcii 

€% r^liquiis LL. Regiarumi l) ex l-egibus ex Grargia, 
^thenis, CQrinrhq &c. peiitis, vixGrqtivs $n F/ir* Spar/^ 
ilocuit. O oriebnntur pifputationes fqri, Refpon- . 

Prudentum, expUcationcs , extenflones, rcftriftione^ 
^iverf^ diverforqm- 4) Praccor^^ ex «quit^te jus etian^ 
immutarunt. Hinc ob varietafem juris Haprianu^ 
per Salvium Juhanum jperpetuurn cdiftup:^ fieri jufli?, 
In hoc cqmment^ti lunt JQti, quorum h?<5^^nus fra^ 
gment^ in PaudeAis , & quorum Vjtas Rutilius , Bkr-* 
YRAKpVSj ^ypERTus, Pancirqllus, Hknelius fpripfefunr, 
7) Tandem Imperator^s ConlVitutiones fuas publicirunt, 

gSoii Hadri^no au Hbtn Hc ftc!) ni(t)t fo fcl)f Dcrbp:i;cnr 
fpiiDcrn offcntlict) fchcn laiTcn / Da^ cinc 3)?onarc()ic Da (ci) ? 
pal>cr bapcn fic Di^ L?ges CQnftitupones qcncnnct/ uiiD D(| 

fiuD ConAitmiones contra Conftitutiones (lUtlauDcn. 8) 
5)arum |)at Itian f({)On t^mpore filiorum CoNSTANTiNi M, 

0n(icfangcn , cpdjccs ju macDcn/ Da^fiuD Dcr Codcx Her- 

^T^Qgeniaqu^ quD Gregorinnus. (Bqu jcucm ifl Hermoge, 

KEs Autor, Don Dicfcin mei^ nmn ni(f)t/ n)cf Autor fcij. 
9) Theodpsivs H.bat Daran gcoacftt/ Dic bc|lcn Conftir 

lutiones fUi temporis, DiC np^ galtCU / JU CQlligirCU/ Da| 
()at man 6Vi#^e;vi Ibeodofianum gcUCUnCt/ Dcr per iQtuni 
Imperiui^ Qrieiitale ^ Qccidciftale ctiam i(jt 9Cbr(llI(t)lid) 

fi<i))cfc ri. \ o) JijsTiNiANQ (luuD Dicfcr Codex n\i){ mct)r an i 
^inn Dic 3citcn iiurcn anDcrs, Diclc ConfUtufiones roarcu 

inc6t nWbri?^ ^f^- ETg<> Justinjai^us Codices novQs duos 
feci^. * ©cr Cr((i taugfC nWil feftinanscanisccecQs parit 

^atuiQs^^arum \yxi man ii):i revidirct/ imD ifJ Dabcr cnt^ 

PanDctl Cqdcj^ repetitx praeledionis. 5Bcil abcr DOC() 
ili(t)( aflC Cor^ftituiioncs ir^ Codice Juftinianeo (lcfjCU / 

«uD bi^mcilcn fol(t)c fc()r DcrflummcU linD I fp tbnncn m 

tfauCt)Cn Jac. Gqti^pfrei)! CoJicem lltidofi^num^ VO%\^it 

^ye Contlitutiones bi^ auf Theodo^ivm m. b^grcijfct- M) 

Scrncr f)at Just^nianus A^^t<r/^^ cdirct/ h. e. CQnllitutio- 

^iea^qv^, tjic mau in 9- FafcicMios qetbcHct/ pDcr coiiii^ 

liones , l^je Dje GlQflfetorcs rcDCU* De NqvcUis nihil ii^ 
Infti^utionihm^ dicit , quia demun^ pQftea illx con^parq-i 
tjrwf- I i) Tanden^ P^nikclas colligi juflit cx immet^- 

JU. Tj^iiQi^iAiiys |)(( (c^pnf^^ '^iWpt()c? gcljabt 5 

I 

V i 
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t€fnfw€% mtSmbus t fine tailitate co9»p0* 

^fittmis Inftitutionum. (%^J 

. 3. Cumcjue hoc, Dco propitio , pcraduni . 

eft ^ 



xt tiat aud) Sciiuia-uiG in feinen f^rviif flejeigcf « Da^ matt 

nre(bti))ucr nmnmaii mif jvsTiNii^fdftinab/ oaMc 
KooHiAifftfM iNirju t^raiK^tt^: jumnust bertem-^ 

ore HADmAKi atfcM / iH txr dltcfU JCtiis in Corpore 
uris. Lji99b> Gpratius» Mutiu^ Sc^otA» TRBiATiuSf • ^ 

•roculus tDaren imac 6raDe geute , man fontc abcr fftoti ' 
amal)l5 ifere ©pracftc ni(t)t mebc tjcr^c^en. Hermogfnes 
\ Dec jungde 3uri|l in DigcRis , Der feat gclcbei tempore 
:oNSTAHTiNi M. t)OH Dcn altcn 3iiri|ieti nod) tDaS 
ibrv fqm foUe / fo mufle e j tn ^anto (icgcti / »0 hcc 
iRisTows outt) ift gcftmbcn 9ort)cn# intmi bieeara^ 
enett man(t)tl tHiQtn qcftlitcppet i)a6cn. i )) Poftremo Ar. 

^hu$fpf$is fieri juffic 9 Caji potiiEmum Jnfnutiomtw 
ifus* ' ** 

) gia(() bCn P^ndcften WOlte Justinianus autt) Infihuth" 

tes f(t)rcil«n laffen. ^ier iH lu wiffen / l)oJ f(I)on Pom- 
>Ejus M. gemcQnet , bap t)as Jus ju nHitl4ufftta nnt) cinct 
::cimpofidii bcni^t^igct .ndrc/ ipic isioom £fi. (^r^. . ^ 
Mi^ I. metiw. CicsRo iiat nnct) berglcklint Slrbcttitt 
i6cmc6men bcn WBm gcbabt / c^ i|l aber unteeMteftcn/ 
J11I.IUS ff»8A$$k. lUA.Cap.22, d}ci(t) l)cr3citl)abcnMAR- ' 

'lANUs, Celsus, Catus Inftnutiffnas geft^riebcn* Cajus 
ebte temporc Hadriani & Marci Antonini , tok Me- 
lAGius iu fetncn Am<tnttaubus [uris Qv, Caf.^-^. QCiCiflCt 

mb gefaflct / mt ec gciucfen , bamit ec tmS^ mit JCtis, Dic * 
: Aji 9)amcn «c^t # confondirct mcr&e> tmD i^dcen DiCr 
iMk()c mevnen 0 flNil Jqstiiiiakiis if^n cajom mfimm nm 
ic , baf cr mut) lu JusTnaANi ^citen sdebct t)abe , gan^ ir^ 
:e ; benn ec l)at it)n be^en fium gcnannt/ quia cx Caji 

nflitutionibus fuas maximc dcpromfit. SJicfcr Cajus 

)at fttibn ?atcin flcf(()ricben / l)af)cr it)ii Ciuarius noct) ad 
lurcam setarcm referirct. SBcun auct) gut fatcin iu bcn - ' 
inftitutionibus Dorfommt, fo i(t fol(t)ci au« DcmMARTiANo 
inD c^Ajo gcnommen' caji inftitutioiies iMrcn bet) t)cit 
ScfbmitC^fSM^ Mantt ^ t)a()cr no<) 93mt)erlKU 
)on 9tfat(bm mocben , bo(() aber # mie cj f$ctnct, ab 

I^HiANO interprcte Gotbico intcrpoUrct* Amtc|ii» Scrol* 

* . . ' B 4 TIN- ' - 
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eft, (27) Triboniano Viro magnitico, Magiftro (:^8i 
^ £rXcjua.4lore lacri paiatii nuitri (z^) 

tWGWs ^al folC()e 2. ^ni)(V cum fuis , Hieronymi A&o^ 

& Jacobi Oisiui Nom in fetnct «bMol^icn . 

(>ru4en09a Anu-vufiM^n^ btttcfen la|T<n / inftcM fon^r^ 
ict) AioANbw Nwen fel)r rac waccn. iBcil nun catus 
MARTI.WJS unDCEuus inftimiiones allc in 4 'Bntt^ec 
8ctl)dlet 5 fo i)] fcin 355nnbcr , Da^ Justinianus folrtjc imi- 
firet/ imD micb cljtn bic Raifon ^on 4 glementcn , au$ 

l)Cncn SiOprtcn in \. 4. ut fiat totlus legitim^ fcici>4^ 
prima ei^eac4 , m<|l(l(Ot ilU; Ull9ei)U()C anwDWtltet* 

(a?) Stn l)cn Digeftis arbcitcten nocti oicl mebr 5 after ^xtt 
()icr bcnanntc 3)J(Jnncr Im man ex tu. de vetcri ju- 

re enucleando fcnncn lccnen. Homine^ ram pauci non • 
fufficiebant voluminibus in:iinenli6 , ]u ioliiUuUoni-. » 

bus a&cr miicDcu^niif Dicfe bre» «ebraudMt. 

^tla^^tr '{A ^ t)i(|, a($ nvigifter (wiioUcom publica- 
som « (vkL Ammiahus Marcblunus tempore Juliani vi-t 
ir^ns ,. vaz^ l^^c^te ici^fK hiftoriam,, oft er jtoae 
|cin diOincC bar ) Cv^rator fcholarum » Academiarum , 

, Oie cs noit) hodie ju 9cft|)el)cn pilcgct bci; aDen Nationen. 

• ©0 \y>^t RrcHELiEu Curatdr omnium Academiarum Gal- 

lia;: , IVteaor , Patroiuis. %\ ©cutft/lanD l)at mart faft 

|eo oSm, ^caDcnucui)erflici(|)ea (£in |0l(t)cc Curator trium 

in Imperio RomaDip Aca4«Kxm4ftim. QMU; Tmomm^ i 

^t)er liunl^en bie i.mlMKitimtt Tia^v 

rfioLdjirWar PKofcffor Jam ju 6on(l<lirljttopd, DoaoTirask 

in Berytuis. / gorijlaniinopcl unb Berytus mm. 

)ie {. UniverfitdtCrt, Temporc Ciceronisi mi^C mau DOrt, 

>erglcict)en Univerritdten nofb nicDt^i mer mi Urncn moU 

te/ bCgdb t^Cb in difciplinam magni ciyusdani JCti , iit 
bodleque interdom iit« vid*. QQV^m&ii Diff. 4r.fikts 
^beral. OnJ^^smmfff. Rom. it> Straucw Diff; 

cui.tic^ Asryftc^ SlOc iuttetc dNc^^tettiit Jacok. Hm 
, «4^f QH.lWtsec flRenfct) m ^atRluc4/ m (ec CMyrv 
f^mm rmtmum in einec eiflcnen D^JJermim JU fiMik 

guiaria aufammcrt gctcaflcn* 

(2^9). Tribonianus mx iipmo Grsecus ^ ^tcUe ftC^ aU Justi- 
NiAsi ipoft auf / Un& mor Kxqua/kr, i. c. qui fueiac QjpH 
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tr / ^innf^nier / Receveut ^ oci quidem In libefi 
^publtca > fon&eAlv ut dociii ad Leg. M^ifidiif^ mt 
iV t^iHtiQti ZdQti ttm Mai§re Aet Re^i$es, libeUo-- 
im fupplicuni Magiftrum, Cancellsriam » ncntun 3 tVCit 

cict)m Chargc fajl bic Dornc^milc bci) l)(n@ricd)if(feen 5Efli)5 
rn nxic. vid. Ammianxjs M.ixcELLiNus. 2BpranS nian fic<» 
t/ baf unfit Trironianus fcin flcringcr SJJann / fonDcrn 
mt !)on ccii oornc^iriiten 0taa(ji^35cl)!cmen genufdi. Q: 

»ar 6C0 JusTiNiANo tn grpjicm Slnfebcn Laudatur tamen 
bhis»' culpator ab illis. Pkocopius tcfctKdNl It^n/ tU 
Itcn hozmtiein a^anffimttm» qtit leges pro peconia ftixit ^ 
sfinnit »• JofHnlano adfdafos immonalitatem promitcenst 

>icfe Legende ifl t)0m Hesychio unb a Viris illu(tribus, 

- g. SuiDA in L(x$co , foHflcpjlanftet »or&cn. ^?ine Le- 

endc l)c.|fc i({) 3)enn Justinianus unD Tribonianus 

niitlcn auc tcpDc fcl)r cinfdliig gciDcfcn fci)n. jcncr/ Dafi 
r fict) aU cin mcDc ais lu Dicl aclcbricc .^crT/ unD no0 

HiriU all (in t)al!)cr Theologus » qui fingularem pietacem 
profiiebatur, Biblia legebac » controverms etiam Theo^ 

iQgtcts ftre-immifrebat , fol(^ albcrnc 3)?d[)rlcen ^drcc fol^ 
ien 6mften lajfcn. 2)ic 35ibc( crinncri ixni m\)[ unfcrcc 

S(Cljbiiit)fei( , quod vcro Tribonianus Justintano talia 
Dggarrire aufus flierit , uub qcglaubcf / ^af cr 'x\)m bc^ 
rCDcn Q)0flC, vix credo. Origo fabulac hcec crit. Tw- 

^oNiANus , al« M ^a\)iiti Mignon, ftae iftm tmmcc ocgctt 
cincc ^biOjK / Viaoricn / 9)c9tcnirto / ®cfc^ it. oicl noit 

immortaliiate aominis MrgffdOma^^i INII ^n bcim 

iinigc llbclgcff qntc crfcftnappct / unt) Dcm TRjpoNfANo Dcr* 
tei)rt aujgelcger. ©q^ er abcr av^rus qewcfcn / mag wof)! 
ici)n ; n)ien)ot)l man raifonnirct »on 3Riniftern an ^ofc ge- 
iKcintglicl) ibeL 9Kan ncnnct au^ gar Tribonianum ho- 

minem gentilem , atheum , m\\ ti Hesychius unl) Suidas 
fagen 5 OfiCtn g^mUk bcDeUtCt homiaem Graecum , \^i ^ 
f RANciscus Broevs od JfifiHinm^s gClfillCt^ 9Mb in ^ 

3rictt)if(t)c @pnit(» 1)01 nian Meftt 

m mif^l mt ti fafll mit allcn ©pracfjen mif bcr 3ei( 
8c^t/ fonbcrli* beo un8 2)cu(fif)cn, Da m ni(t)t rcDcn 
(onncn p{)ne gatctn unD grdnft6rtf*. @o ma(t)tcn c« cben 
au(() Die 6riect)cn , baber fiuD wclc »dbw gatcimft^e SBor^ 
tc bc9 i^ncn , Dtc jic gebraucbcn / aW mcnn ftc ffiricc5if{() 

||tm A(hieo4»iU;t)C^ (HMadKt 9u4«voU«, ^ui4i 
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erathomo traftc Sc tsmtn MiiiiftrifBtntts. Franoscv^ 

' HoTUMANNus ijl 1^«! (onDcriid) frinb; feirt An$'$*Tr$ifmiem 
ift gcan^ofifct) gcfcDruben/ tnb tateinifcfte vcrtice^ 
Thomasius |)at iljn n)ie6er 6riicfert laffen. @onll i|l ec 
«u(b iu ^atiiburg a part gebrucft , unD beo fcinen Operi^ 
bu$mebCiufint)en/ l)ai)cc w(e no(t) imetffeln / obHoro* 

wvxm miCt) Autor bODOQ f(9. Bnm ()dt i()ii oiM^ ati^c^ 
0en lafieit. Hotomanhvs i|l JU vehemem, mOlliilllp IM| 

Urtt)eii moderiren. maraws in feinen Proiegmmfnif. 
iino GuiKETus lu hfliniano Magno ()aben atti beffen Dort 
it)ni 8^urtt)ttlet , U)el())cr le^tere in Dt^ Hubsrti Gipuanh 
)uft$nian0 ju finbcn, Diefcr Giphanius tm cin 9clel)rtcc 
3urift unt) HumaniH , anfdnglict) Profeflbr iu Qlltorjfr 
ivu(&caber ^ernact) €at[)o(if(()/ unbiu 2|naol(laDt Profef. 

ibr tiuD 5Cai)ferli(i|C( SRait). HoTOMAMMvi excuOrcl i{M 

ciuf Die le((te fclbcc , DaP cl tn bcr tor^cn Bctt ni(t)t beffce 
iperDen tbnnen. Slflcin i(t) bcncfe ooti Thibonianq Diefel : 
£)af man oon fcinen 5Bcrcfcn/ Dic unter fcinet i>irc<ftion 
DerfeitiaetioorDeni faacnfoiinc/ jtc fcon oonfommcn / i(l 
tii^i ma^r. SBir miijfen feinen ^nqel anS ibm ma^txn # 
ober tt)n auc() tiicDt gar ju fet)r ^crunter morDcn/ fon^cm 

e' icDcn fcQn mit Dcm , mo^ m ^bcti- Ct mm; to^ m 
i^ec 3l)atmiCtll habilc homme. oir iDOtll IMl- 
tt gcm^t ? S)al tKH nugc }uac»iim GuQjsi^ 

Miwuw iu mncn P^s$hlh. Tjubohiaw? , oDer Triwv 
^ianus, ut Teceres fcripfcre, baitC Cinc f(t)biU 95ibliotbeC/ 

uttD toor ju fcincr ^eit ge(ct)rt ficnug / m befastcr Mai^- 

•lus , Prof. Jtt Thouloufe , in fcincn Pr$iexifmen$s ad jf, 

(thgemcrcf et. P^ocQptys i« 14, .ils Belh Perf. fagct " 

/ ulmm lutUrm hm kmM hpenmm. Dott) ^ltcn fte jt(() 
ibtOig bclferc ^cit Darju nct)men foSen. £)ie sriflc Faute . 
ifi , Da^ fie Dic a(ten Hbros jCtorum aboiirct / unD cl mdi. 
rc gut/ n)enn mir Die a(ten 2(uriflen no(t bdtten, mi^ Dc$ 
nen Die Pandedcn cxccrpiret morDen- 61 ift abcr Dot) 
rim(t) Dcm Trironiano nict)t cbcu <S(t)u(D }u gebcni a(S oi 
r ir fotdbc init 3(ci(^ loic Georg Kuj^ mtt.lKn ouMtCur^ 

;f «il^JBii^ SttoaHf iupprimieH^I^^ StrvVb ^ 
imfcifm^Um^ 49* inDcm jvs^mmis fe(bft 6(t)un) 

. toa» Jm^ mi\ ^ f9^>( ^nm vwNtu* ei tfi 
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:u(() nicbt ju jmtiffeln / bai; Dit Saraeenm unb Vxt^vx 
>a< mcifle 190^1 t^erberba baben/Donbenen /e^ ni())ii 
icrau< ju^riiigen t(i, mnn tle gleict) noct) etma^ ()duen» 
02ait fntet Don Cosxo, i>«(08 in StorenB , Ooi <r fjq; 
»t(( 1000, Ditcaten , fp er gitotdi # m MSCtttm non Li« 
rio « fo man te^ i^nen ju feyn Dorgcgftoii tricbt teloiniiicti 
bntient 61 n)<ir au*/ mie Wannt i(l / fe&r foftbar, 9}u* 
ber ju t)aben/ unb folttK auf ^ersamtn (mel^ej feineit 
RamtU wn Oer ©taDi Pergamo , njo e* crfunDen morben/ 
^efommen) abfcftreiften ju (affen. Sed Qq, cur ^ Caji^ 

Vl^RTiANi InflitutioiiiiHii recefriim fic ? Novum jua 
^pficcM xam» InftituticMiCi ^ 190 (iiigitcit t)a$ Jus Junu 
ailUMuiil lti((K recipictt flKW/ l»«W ttU( Caji 
wfMli^ in nA. JvsTDriAHV^ «f^lC/ Mt WC IIW(len fO 

)iele 3<ii anfmenDen / bip lle bie itnmenfot vcicnm} JCto^ 
rum libros i)ur0ldfen / bal)ernjoUe er it)neneine c^ieche- 
fm jurts.a.bcrgUicbca ^^vi^^v^ beo unj iiefcbritfim/ 

Theophhus bat iu (EonHantinopel bie jura tlociref. 
hm 9b tnan {i^n e^bem feinc t^roleaimi fld)abt , foii^ 

Nm biC Jora in d«mihii& jCionim unD uiu gelemct l 

fo iwnw Docb tuubb^rp witcr tei Con^mtttioMf iimiitbeti 

K!a9fern DccQleicben ®ct)alen ju eonflantinopei unD lu 

rytus ia @9rien / nbi docehantur jura. ggon Oie^; 

lemTHEOPHiLp nun meonen (inige/ baf erc^n DemTHEo- 
>HHo p^raphrafta. t)er oitfen giamcu befommen / meil ec 
{tne ®riec()ifct)e i^ataphr^fin ober Sriauteruno oon t)em tex^ 
ru inftitadopum gema4)t # l)eraleicben mir m% tton bcm 
[uvo Pacio unD b(m ^ecmFucHs ^ben/ gani^ umcrf^ 
Den fe9 / itnb twcfec crftim 9(cn Secnlo gclcbet ()abe , 
ntctt aaein Cujaovs, fonDctti ^Hmfm^ t)afuc ge^aU 
len , ba lie bocf) t)iefeJ juaeben unb obfcnriret ^ bap bec 
rHALLEi^us in feincn ©cbrifften oiele Paff^en aui befagta 
p^4^i&r^THiopHiLi aenommen Mnb aiiegiret j)a5e. SHJenn 
tbcr nun t)icfej wa^r i(1 / fo f an ber Theophilus Parafhr^^. 
U tMlt fp^lcc 9 TiaixBLiEuji, ae(<bet ^bcn. Tvm^^ 
im». oicc ()at }tt JqsTq^Sfiten gelcixti uno (tc Pan4cdcf| 

pompoiilCCIl Mmn/ 9ic «Ul hffi^imk» JN^iNzaifit 
Qmnm JfeiftuHica ftc. m ecfe^n* E<rgQ ^ot Tmtppifii.^ 
pm^fhri^ii tbmfaU um feiefelbe 3tt( 0elel)<t/ unb noct) opp 
KlllTi^<,yi^.|lit9];(^^ 9(1» tV^^t^lt^^ 



/ . . • ■ . '- 
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& Dorocheo (ji), viris illuftribus &: anteceiioribus 
(52), (quorum omnium folertiam & legum iaen- 
dam & circa aoikras juffioncs hdcm , jam ex multis 
rerum^argumentis accepimas) convocatis > mandavi- 
mus fpecialiLCi, iit; ipfi noftra autoritate , noftriscjue 
&aiu)mbus Iiiftitutiones(5 5) componerent; ut Uceac 
vobis prima lcgum cunabuU .non ab ahtiquis fabu^ 
Us (j+j difccre, fcd ab Imperiali fplendore appetere : 

Sc 



' IttiCt» / Daf feiefec Theophhos Parapbrafij Uttl) DtC THEOPm- 

'itis.bejfcn in ftiefcni §. gcbact)! wicb, cim Wori fm^ 
SBon femer i*^aphnt6 14 cine cwene oiffertaum m 

GunMsngtami P. % Oi/. 2. %maiHf ibiqoe dooiti» euQ;. 
' dcm hunc eflc Theophtlum i^ars^aftem , cnjus hic' m 
menno, quia Thallilaus, tcmpore JwsTWMHi vhrens » ad 
' Theophili Paraphafin provocat. THEOPHai Parafhrafis 

Ifi f(t)l<:4)r (SCiCc^ifd)/ wmn man cine Verfion l)ot , tfl cf 

Cbcn fO gUt ^ & quia muka in hac Paraphrafi exphcantar, 

f0 1« ftc ilxrcn aSttitcn. SSir (yabcn oceo F^>»t?^ oon bci: 

Paraphrafe ZmaiiMi , bCT ^ CAROto V. in (iroifeot aitt^ 

(el)cii ©ac/ CvRTn,cim«gfanWf(t)tnjCti,nii&FABj«>Tt^ 

• qui optimc rem tetigit. • , V, • 
(3 1 ) DoROTHEus xm Anteccffor JU Berytus in @t)mn / 

afln)o bie becut)mce l)ot)e 0*ule oon 3uriften mti pie 
inan in Kbaeren (Sacften iu confuhrcn pfl^gte. Siefctt 
DoROTHEUM beruffie Justinianus na^) gonftantmopel / baf 
«: milfr tocn onocm ftic inftitutioncs ciaboricen mufte. 

MARTiAFin ,Cn30s« JutuH09»TiTnis, Gajvs. t^elCQCCttllt 
Cajo CAssio Lowmo ni(|( JU «Cimnjcri/ vid. MmiflTO 

ylfnctnn. ]ur Ov. Cap. mh.^XtiO |)aj?OlOWljC»effn.-COltf. 

• Edm. Meriliuis de manualibusjuris. 

(jZ) 3)ie Profeffores JuHs nenuie man fty^© atiiiquo Ante-^ 
4ajfcres ab aatcccjcndo, prsKCUudo ; Pr«it Uo<aor, difci* 
pulus fequitur. " w- m • 



„ , Wc 

Darfiber 0l)ue ?feor{) / Srrci hanc wscm ka flaxe» ^ 
(14) JusTiNiANus fagtt/ l)ieil«*i?»^ yiW^r, i.e. res, qu« ah 

ufu rccefferunt , mm Bi(()rS nu^e. ©a^ jie^t man font 

«U$ ^Cm SitUl * ^Ji^ l^fMdMum inCo^cc 
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ani aiires, quam dnimi veftri, niliil inutile, ni- 
i^ue perperam poiicum , ied quod iii ipiis reruin 
net aLrgumentis > accipiant. £t qtiod priore tem- 
vix poft quadriennium prioribus contingebac , 
tunc confticuciones Imperacorias kgerenc v. hoc 
a primordio ingrediammi > dignt xmxto hoQore> 
:aque reperci felicicace, uc & inicium vobis.&: finis 
mi eniditioni» a voc!^ principali fxfjcxdat^ 

'heodoiiano, btn Jacobus GotHomDi» cum Comiiieft*** 
iuoi|itHis dimis edirct Tjibodosius fOflCt/ Ct 
ie QVX altCtl jCtos in vetofti r^Ui^a rlvtiitei tli^t ^0« 
Tempore CiGiKomt H^accn DU(C ceremonise foren. 

ritus lcgales, formulae fol^nes &C. licjfC ft(() 

m4)( nie()c appiicivcn ; ^aa foae ntemant) a( j bie 

'ommentatores ad Edidum Perpetuum» tanquam jus 

?ceiuim« (i)nt)etll4> t)en Cajum unD Marc^llum allegitett» 
>a Htm JvsTunANus awi bitfeCilCQDen InHitudombus ^tc 

simflcti Derfcrtioct/ fo ftebct tnan lettbt, Daf cc ctcti iNe 

Qtention ^i^m Utlb auf t^icfc Difpofitiofiem Hieo* 

lofii ^flefel)en t)abe. ?D?an fan biefeS ni(t)i eeffcr m^ii)in, 

Ab au5 Dem citato rextu in Codice Theodofiano. Theo- 
lORU^ Marciuus , JCtus Parilienfi.s , Dr|fcn Nota ad In-» 
'smhnes ftcpm Acosta ftflDcn imD/ ^at pro antsquis 

'iiatiiis gelefcn : 4»#i?«>j tahuiss , ](nb &ei;(lcl$et tMruntet: 

V^L^esXlL Tabb. mci^jfC au({) jutf vetuftom » obfok* 
iun., tabulis Qbumbjratom ^refetiren- $UfO HCIintC aiKt) 

ec 9(pojld Pmjlus Tit j. baidte3uDif(te !Sefen/^i(»/tf/ 

hjoidas. irici. Grotii;^ 6lwfMi^«#. 44f £/»i/?. ad Tuum, 

)iefec J7ei)nu«9 ifl auc() Cokn. van Bwkershoek pm- 

jrw//7?f a./; d€ Ong, ]ur, $. 38 iuflerj^ott. atl^ 
in Die Dorige Expiicacion iji tDeit probabier, unb Der 

aiogise juris magis conformis ; t$ fan a(fO DiC ledio Vul<* « 

ata jle^en b(ei6etti SDenn toit EnM. MERiLtius ad lufii§. 
b&rvicet , fp actMHcn (Ktr //i»/^ Die aUcn SeittitMicii 
i^tKele SoriRuin f mv&t Dai 9l6mif(()c 9tc$t ongefjtnei 
emefen/ unD merben ^ier opponirt juri noviori,a raiibus 

icis maxime repurgato. JvmNiANus fav]e( : Sejus ve- 
jm genuinum tr^didilTe , quod in praxi obtmeret $ ne* 
lcAis fubtiUtatibus.inutilibus veteribusi an 'vcfo ita fe- "* 
ttii^auaBftio eft» ^uae fifcjpe oe^aeuri tvitn^Obi wan Daf^ 



Divifio lnJlitutiMum% 

$«4« Igitut poft UbrOs quin(|uaginta Digef^orum 
leu Paiideaarumj in quibns omrie )us atitiquum go1-« 
iedum eftt quod per eundem vU um exccifuril Tii- 
iMmiaiitimf npi Aonca^teros viroi» illuitees & facun^ 
diflimos coftfecimus : in quatUoi^ libiros easdem In» 
ftitutiones partiri juiliaius , Ut fmc totius l^itima* 
iaeprimacfementa. (j/) • 

Qma 



fcl5i jus vctuftum , obfoletuitt ctiam Jn lAftitutis com» * 
t>rehenrumi 011(6 0)4)^ ad intelligendas leges f^tbtCM^ * 

(if) JMJ"^« P^^"'* ^ f^^*^ P4fapSir4fi Injtmiionum / 
MticiQCt / uti quatuoc eflenc elementa naturae » ilc 8£ 
IStoor joiris de^tts fed abfufde. fenit IMr (t fli^ 
ic()icEw3uri(l. Elctiietita ftcifTHt ftndartctita , frimii fta* 
tnina. Ad Jurispradenriam entm diikeodam priodjiii 
prinda percipere debemus , fon(l t»irb nX^M fofldeg \)(XV 

^ on«; ta^er f)(» jttl) Bobckfxmann iiJcc bic ^oBdnbifct)crt 

JCtos moquim / COp fiC «bcr bcn Text btr DigeUorum 
lcfett/ barin fcinc Connexion Ob JuAmianus torlui 

J^um fdctiti* deitienta actroffcni i|l (inc dnbcrc ^ragCi 
AMtoKtvs MUtTHiil » i;ro£ am Gymnalio ju etcinfurt/ ()at 

tmfcfiltcbcQuereien M( siMi.€ind(0tun9A9ittMa|fung 
Dcc nwbiacn ?D?atccicn in Dtn InftltutddboibiM i mm xam 
tnan bocb artem juris Romani icmcrt mill , ti)ut nian bef^ 
|cc/ mcnn man ubcc bcn Text bcc tnftitutidnum borer» 

«Bon Wc< nur (i5er cin Syftema inftitutionum v. g. ubcc 
EYERtAi, fo wirD man iroar im 6tanbe fton, iti foro iicb 
&amitbimtMttfct)(adcn/ adec iiic()(£ foiidci ^ SRan i|t 
ioi etttiiM/ ceOregutiftei! iu lcfcni j^.g. CujAeiuM, do* 

imim» DiTAidOfuM » HdTOMAiftnjMi < aSoiUommttl ftnD 

t)u it^i^ittttiooesnicbti aflicin man ^tstt olcl MMn« "SM 

SHtcn ^tcn biC Subfidia niCbt. «Jevot loftitudotiotfl 

gnofcb, fed ^tem JurisRomafti itide addifci fdo* 5SJiC 

^obcn bacinncn Drele Atitiquifaien / bic fon(l rt^Cjjenb^ fiU 

• bcii^ ^bec 'mxi a auct) ftii^^ peffidia, iDcrt i qicict) Jt/* 

* itnOAiw fcine Par^ie tii^t Qcbauth I unb fcin mcl altSeu^ 
lnU einflCttiidMt fiiitte. tXbtm hscc obfcrvatio FABkottd 

ftttautn2iuctjicn ((au:t)tn« . 

'* ■ 
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De CoWlltMATIOKR iNSTITUTIOKaM. ? I 

Quid in InfiitutiwilfUs c$Htineatur. 

$. In quibus brevitet eitpoiitum efk » & quod 

a obtinebat > & quod poftea deluetudine inum-» 
UQi 9 Lnpenali; remedio illuminatum elU 

quiAus USris comf^ta funt lnjtituti$nts at^ 

que eArtim recegnitio ^ confirmatiom 

» ^« Quas t% omntbus fuitiquotum InfijittttionU 

, & praccipue ex Coninientariis Caji (36) noftri, 
Inftitutionum,quam rerum quocidianarum(37)4 
que multis (I^ommentariis compofitas , cum tres 
prudente^ prxdidi nobis obtulerunc, & legimus^ 
ecognovimu^, & pteniflimum noilrarum conftitu« 
lum robur cis acconimodavimus* * 

■ I II I I II H I I H 1 1 I "1 _ , 

) livuamt MAKcmus, Cajvs tifi& PAtrtv^ Iftlllll ((lipii' 
tivata amoritatctnftkiitiofiet gefdbcMens 'i^tfTc aOC filU 

i man bet; fcimn inftitutkmibu* |ci^9 conferircn/ foits 

CClicI) l)at CC peS Caji Inflhuiknes Mx%lil iDiefeC Titu« 
^Ajusiji ytbaoren rcmporeTRAjANi, vixitpuer fubHADRi* 
No, vir fub Antomno Imperatorc, Unb fDUC CinCC bCC>C(lCII 
]|UCt(lcn. vid. MENA6IU6 i;^ ^mctniU Jnr. civ. .CeLla* 
lus ^at ibn t)a(KI^ 19 biC Latinitatem argetitcam gcfcQCt* 

iflc fciiic Paflagen iciscn cinc bcficcc Latiniiot/au aokcce 
|[uci|i(iitMitcr&cntmcr- CAiu>tvsANniAAsDiickERi^t»Pfo* 
eflbr in Utrcdt)t I t)at ton iljm unb feincc LaciDitdt in bent 

Tradt. LaMhau vtictum JQorum feinc §5(Utcn (lUfflC^ 

ei({)net. 

) SBiC tj^Scn t)on i|)m hjlituiiimes , refum quoii- 

^Mdrum itbros, 35ie!c ^UCi(ICn fct)rci6cn w qwtidianai 

wus, CD?an nenntc ftc t^cln^egen aurea , n)cit ftc Dic ^ 
)w in fiA ^icltcn / t»ic moo oac ^osc ticaiK^ct; moi tnati 

IWt t49li(t) broOfbCt , auro eedroqne digmitn eft. vi(t« 
IttOR A jCunm veiiHm & tAmtvu in Indki 

\egum. MfcKAGiu* I. c. fan ad hurtc f*6* mtdligelicium 
nilar Commentarii fci)n / DeC JfigCt / \>4 dUCft MejcnigCII 

ct)C abfurd t)ant)cin/ m\^i mcDtien/ vixifreTiTwM hunc 

^AJUk tethpore JustiNiANi , H?cil CC '\\)\\ npflrum {jeiffCt» 

tjttofiostv^ Ddintc i|n|i))OH I iMfl 11; »icl auf fi^ 



^ » Pr OO&MIUM flc CoyFIRMAT. IN$TITIJT> 

Adhortaiw^ ad fiudAum, jurU. 
4. 7. Siunma^iuque ope & alacri ftudio has lfeg< 
jioftras accipite': & vosmetipios iic eruditos ofteii- 
$iitc , ut foes vos pulccrrima «foveat , toto legidaia 
opcre perkcto , poile ctiaiii noftram Rcmpublicani 
ih paltibus ejus vobis credendis gubernari. (38) 
CP. XL Kalend. Decemb. D. JUSTTNIANO PP. 

^"^•"^^^ ' INSTI- 

nt 3)uct)(t dielte / l^«m libromm ; 2>(tm Cajus qhii; 

Jnejtir in gutem «nfcben; bal^ec bcau^ten 6fti<iipcraiorcs 
aS5ffiert f*cfirum. SBir t^abcn nuc noct? cin Fragmentafrt* 

DOnfcincn Inftitutionibus, allcin interpolatum. i)ai 4- 

SBuct)ct gef(t)cicbcn / Dabec unfcrc inftitutiones cben fo dicI 

habCn. ©U ©OtftCn tiabcn DiC Injlftuhones Caji epuomi. ^ 

tft imb interpoUrct/ mfatti)ci:l)cit Aniakits • iHioon l)attnaii 
s. $Bu(t)cc idMt ^ wtetf&UMnihus Aniahi. 2>icfi ^5etl 
el)c Dcm Nieot. AtB9CAi«Dtt[i unD Jac. OiskLins t ctn gutcr 

grcimb Dom SAiMAsid , cum Motis » itnD itiftar «iRmitim 

AnT. ScHuLTiNG #« («rw/r»^^. /^;rt^*J«/m>/i'i^<*, mitALi* 
XAKDRi unD fcincn Noten edifct. ALEXANnKi unb OisBLii 

Notcii ftnt) mcilienS vuigair, fie t)a6cn au6i3cfd)iic&cn, Schul* 
TM© obcc bat lautcc finguiaria bacju 9ctt)an. £)a« mciUc 
' in nnteii inaimciooibus t|t alfo Cajo juiufcbcciDen / boct> 
bat mm bcccuibcm inftimtionificfi 93uct)cr m4)t gan^ bc^^ 
feite flcfe^. vid' Fwd. BiUOTimjs m Vrirf. 4d C^^fejui 

]uris% ubi de uftt Inftifutionom a^n 
()8) 580CDcm l)at man bicicnigcn ad fummos honores eve* 
hirCt/6teD0CbCC cinSpccimcnin loro abgclcgct/ Hnt) advo- 
circt bOtlCn* SmoNivs Ap6lumaris > Da fUCi^ DOC JusTi- * 
mAKo gClCbt, \m^^ '^^- ^ ^**» sBionesi 
iucfpiun$ digmM$es. vid. Jac. GtmWtws de Ojgk$is dmMi 
jiu^ufla. 5tcinCC i|l Cin Magiftratus inajor & nobilis XMit ' 

ben/ bec nic^t mW Advocatus gemcfen. Advocati wacctt , 

t)iC ge(c{)CIC|lC l^eutc J theoriam cnirh cum praxi conjun- 
gebanu Hodie prius negligiiur , i^iinc Omnium defpi- 
canii exponulltur, accedcnte infuper voluntatis depra^ 
Vatlbne,tt«e Injuftitik; ©Ujittt) a veten ftudendi via^ 
t«m fafiat oUm habiiat <|t)(tC»i4«ll/ 
Untttfii ^ V " 
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]us ^ Juflhia ieCqmdit, non grammaticc quiclem, (cd 
iridice. Jus enim fignificat jurlfiprudehciam, at* 
'ibutum perfonx, i» e,,facultatem aliquid iaciendi> jftdf' 
iH tDiCb auct) definicio JurijprudentU ^le((t) jtt i. 
Cfit^Ct* Quidam ihepte ihirati funti JvsTildJ^S/ 

ivsm Ptekimenis fagct : Pojti4 hmim, fofius ahts h^t-^^ 
mitusi pohhur lus ; pxjho mc,poni(ur ju/tuta. SBettfl 

t) mit dn&crii 3J?eiifd)cii lcbcu foR , fo mup boct) et^urd 
II fic I)d5<:iii 6lailc foimcn tDit nidjt lcbcti , iDir fc^»:? 
cn U{i# a[lcma!)l nac^ 53I(iifcl)Cn , uiiD mcnn tDic aucb c^^ 
jcit fojmi inii ®d|tern bcDicnct tDcrbcn, fo miir&e iin«'ct)cii 
kmi ^tmn I al< b.(tn ^m- SBir iic(»eti ttw foi|» 

5in 3urili alfo mu^ j^ftus feon 3 Da i)cittff nun, quid 

l jutlum effe , quid di juftitia ? |)al)CrO ttiacbct l)Ct! 
nperator jUiit) bctl eiliCU iilUl pyhiia & fufe. Un/ 

:9mDi)atftt ^uciflcn ri4$)f(titi ^uriileu/ Ou tdne hotin^- 
ti,M^ip^ |HiD^)|«Mct)(r i liud tD^U moit bkfcl M9 



2A, iNSTITUTlOi^UM JUSTINIANI LlB.1. TlT.I. 

" ^ » ■ -i > > 

— ■ 

eft conftans & perpetua voluiitas .( j> * " 

« iuuin 

KnmtiflwAayocaten finbct / t)4U mnn fic fuc floiilo^ 
ftiK iJemc ©ie «Iten 3uri|lcn ttonrcn rtejHcnttxW stoicu 

ita diAi a r*^^ portiCU .iA qua phlloToiihilMUitU»» quto^ - 

admoduiTi Epiciir«i irt Wtis. @ie marcn homih^gril- 
ves , hohcftati ftudentes. ©at)CC CCforDcnen jtC tit AM 

' ©inacrt han^ virtutcm. 2)ie Stoif(t)c fUtji(ofo|)D!C mt 

tilsircula accotiunodata artibus regnandi * ftaftingCacH 
Epicww^ fdjU i moit terere magifirdium \ hind 

«lifkui ipti erat adt M|iiandoiil * nec JCttf utilisi Stoici 
ttffti nhbibaat gerirbaiit magtftraM i uttt) gefeN^ 
fCit Oen Bcil^rt tc« Scmoms AtocAwj bcffcrt ^^^^c**^^ 
pAN.cTius iucrd in 9lom bic etoifc{)C W)ila(opt)U odcDrct/ 
balSflc Dicfc i)l)tlofot)t)ic am fricificn W ircibcn anticnflen.- 

J)ufc defihitio jurtiti* i(l ex Philofophia SioxU fiCnom*^ 
QlCn/ Unft JlDar ex Ulpiano /. i o. i<? l ^ t. Ulpia- 

Nvs mar 0i5cr fiii ^toicus, m ftel)cr auan aui( aQcn fctneri 

Dectfionibui. viA OttcI Or^i ''^^ laorum 
PhsU/ophiM. (^t iMt lllttn Additor i unD Ba tct) SBidctii 
m*, oon Diefer •Wateric jU ^''(Ottttiti/ pej fiognio« t»^»^* 

|U 9el)cn/ unD Die veftigia Philo< et>lii * Stoicg ju jiigen/- 
eUCb aacrt)OttD Colleaanei finetilaria DOT jU flemact)ct / 6al . 

ct micl)/ it)m foUDc lu ubeddffcrti er mltt Daoon fct^rei^ 
.bcM , & ftci. ei! t)at aifo einc (^r^^w» Dat^dn gcbaltcn / 
' Barin mdn aDcr^tib curieufe 6acl)cn antrerfcrt mirb* 
^ le^fftig n^ia er cirt orbcmlic() SBcttf Darau< ma4^^^^ Si. , 
mcA ni» t»^mct)mftcit Sciiti «aeM^c^ * Mii t^ic^ 
fseit roarcn Dic jurillctt fcilll»» ' ; * 

* (j) Stoici hothincs crant gravcs , conftantes , aDC virtutes 
defitiirtcn fiC pcr confiani^m & perottuam vo/untatemi 
Mmiivs in Noiis aJ In/itt- taxirct DlC definitionem jultN 
Oae» fcd t^nc jodiriuitt|>rodit5 ignbfav t fhim^ omheni 
tirtCitem StfiitiC <ui<fe coiiiWiitiahA; ©ic MuRfeTi 

finD in^oiIaD^micDcr acM'ncf f n)6rl)cH <Mn .y<r<#c 

i caii unD A( osr t. i^ie Stoici exprinitrttrt JfWCllCrt It» 

ncrlet) gac^? auf ^cocriei) ?irt / lu marcn l^tfV>^y^u 
•Geraind. JoH. Vossius i]ciine(ba{)ef DenSENECAM iccvlcxo^^ou 
Gbrh NdoDT oat ui fcnien froJjaMh fur. vv, u C i ; 

CinC CiacnC Obfervafion Ul'(t dehnitiohcni juftitiapge* 

taatliu iic aufm arter« ^rcti..tHH)cr fattcrt aucGioi^ 

fcnOvrDoaofumi«er»icfeSft(M;iti^ ^^1^^^ 
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in cttique cribaendi» (4^ 



A^autt (>i«r bet) bec Juibtia oa^ genm f(Dii mfiifin. 

3>itfcl ift bie difterenha fpecifica. Siiam cui^e jjtjjftf 
tt flau?t Jorispruden^ ; tM» 5Borl J«if/» l)ai latilfininrt' 

mbitum unD jteben lianitner allt Jura. vid iWtbou» 

' {*^- ^'^^i *^ ^*- jtlwaSttlffl) bdt jnil colM» 

» jst acM^. 3ottJim8tt cin itMr >mf(t) mit iid)/ 

a Wli*«t jttt pafto & ptoWica lege. e; t;. bag futtedi» 

tttf61I.' Et jura quaciiu nemo adimere potefl itihi^ 
ngelus , nee intiliigentia , fed folus Deus hec « ntiU 
letii fitte rationc k cft ehim fapietts. 2lllt< thmm ilt M 
ajtlt fltif taicuth8etuUm dn, Mrail* jlfl» 0» tee^s ent* 

tontfeit / (in fiMcfsxnin Utmi Sanm ^ jutelii rei 

at tkmiiitet « fdrvitiii^ } tiMA tit Jiife tem eit 
x>is^»taii6M{ Ibaitt Mt <felia» Vit jufths »ao Tuuni 
MijlW trtbtJtt ih judieib & eJttra judicium. tpit Cicero 
;tbet , h. e. ifl iis tebus k ad qoas pteftandas dui, 
udiciuni eogi ncquit , ut bonunl etiarti faCiat & 
tnoveat. vid* Jc>h. MEKCisRros» Prflf. B<)tit*e»j Mru 
ire OfiiAinum Multi Vt&cA Uxiaa\ ab ItbmiMe tatM 
iudidui» prxlbUitU fuW. Jufle a|;ei« bttifel tjo* bttl 

iniiAiiw Mrndt^ lu Itben i)tttttt i Bdbfr l)abfn bit qiiria 
Itn bitftn habitum erforbert. ^it n>aren tarju stoldT ' 
itnb roeltftt immcr fitr honnite feute angejtbtn ffnn. vi<l, 

^oator in PnMit fur. PuFkKftoRFF ftAt Ddfltt oititifid 

:enfirft/ wfitn fC mct)nft , inan bmtf irtflnitbt aSu 
uft^ defintrttt foutrt, bo inan botft Maig tm fontn ttiufi/ 

foftiti» adhbtiW& Joftitul ift viftOsj IbOj tttnrrttwrvin. 

Mi btt) btn Swicii? fccfp. virtus m bfH jht,,|v ebti^ 

rtantia» coflftans» iihftiobiiijj perdurahs Voluhtai SlIfA 

i|l t« eStn fo Dttl , 011 it«nn |7< flcfaget bdften : jiiftitU 

:ft virtus. SENtCA bOt fitt j)dn^ CBUct) ^tCtHkMU^' 

[(briebert. 3iat virtus i|! tm in b<tX^(itfcu2 m& 

tia l>ttfniipfft i virtiiS ihcbhftahi ttoft l^ vihHt i 1,6»* 
iitc6bftihsetiMlifi>»ttilteti6a «ft £itel M rtiii>n uw« 

dtiMii» ((«KbtitY Ml W,l«i; vJS. 

• ^ * • . tliuei 



36; Institutionum JrsnxiAMi I tb.I. Trr.t. 

Defmitio ^urijpradenihv ' ^ ' ' 

$. i • Jurispradcnci^ eft divixiariim wj^q hmnaiia^ 
ruai rcrum nodtia , julti'«tqu€ injufti^8l^c^;'f5) ^ 

dtom HiftoriaB Pbildfephiac fe0. Hodbe, Ulpif neg1igi«i< 

*turf benn Die SdlU moll^n niiyti (crnen r a(t ^ld)e^^^ 
llicn^ bainif jic ilMnftam q^roN D«r&tciku IbnnciV 
h c. bcn Scblcntriail . i)ie diiTercntia i|l aifo biiiig: 

' ' jus Juum cuique iri^uere ; allCd iu t)cr 2iBclt refolviret 
fj4) in jura , aHC jura a&CC refolvircn llcfe in .me^m ^ 
tuum. i^ivfe JuAitia begrci|fl fp obligattoncnvper* 
'fcAam,al5 impcrfeaanii/.3)fi|tt. cj ifi bjei; Die dilDd 4^^ 
virtuofe homine Grotivs ttCItntt t^oer juAiriian^' ex* 
^ ' pktricem obligatione*m ' berfedam f ubi cft 

nccefrario explcndum eft , tPic ii Pui-ENDORFF (e()r n>Ol)l 
erHvirct > Attributriccm i]M^ ctiam ultra hoc vacuum 
. aliquid attribuif. \m fini> DICIcS fiftulDia/ aiW& 

tiad) t cr AToral , morin DiC liumanitdt^ tOUDCi itft) l^fiMllH^ 
tKnn UMl* tlnO fciac Wuta. 2)it divilw juttitnB m^ uni« 
verfaTem \& panieolarem , commiirativai|p & diflribu* 

tivam , bic vm nol) n)o()l ecfldcm r<in/i|Ii^<cut^*I^U' 
loTophii Ariftoteli*» un^ acbbrct nitfct bicbcr* ^lBcnii 

OlfO DlC Interpretcs obfcrvirct |)ditcn / bap bicH dcfim- 
tio cStoica fci) / fo milC&Cn |1C fOl(^( diviaouef ||;i|)| ei«^ 

gcmi:(l)a t)abcrt. ' ' ' . - . 

OXSDCC Cia Jurisprudetls fci)n mill / tnil^ jurtus fei;il, ec 
fUU^ animum ^cbcn ju^ fuum cuique tribtiendi. 
ifl abeC nicW flmug / tf imif fcientiam & prudcptiaip 
fiotctl' Q^ide Btcoma /. divmafum & i(uiiianawm re«^ 
fum notitia, jufti & iujufti ftientia tvdre .iu.I^i>efi« 
nition cincrlci). Sed ftlf6. 3^ l^cr RcpuWica Roman* 

U>accn i. Scctcn, Dic Stoica,Da'cn piacka Dic ailcntjci' 

flcn ^5liri|]cn Unb homines cminentiorcs ^(() flcfai(cn li^fs 

• fiti/ njcil feicfc ;)5()ilofopljic niiji ad otium f<?d aJ ip* 

Tum & adminiftrationem Reipublicac jj^.ad ea|A tege^"^ - 
dainj ^ pragmaticant co|nitionem » ad tes .gE^rendat 
mnparau ftdr/ & ^d obtmetida Reipubi. matoerai 

\j\x[ flicnq aflcf Stcrtcomtti unb otter ^^unficn 3l&fi(t;l. 3Stt 

CnI)(Te 'SCCtC n>af fipleuraea , Stoicac e diamctro oppofi- 
ta. Epicurus enim in hortis fpeculabatur res divinaa 
li.e« haturalcs, Spcculabaacuc, E^icur<iu fuieci; nempe 

mone* 

• » 
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» . ; .1 iDE Juimm ET JuM. ' ''^ ' j7 

. « * ' . .* v • J . . • • tibus 
facioiim ab omnii^i»il>fficti$-f ra.fammo bofu» habeiiaitt s 

Dcneu mareu Dic Stoici eohtrw. ©ic m<t|]eii itmt iit 

SRom IDareu Epicurxi , res Phyficas contempldntes. 
Hinc Ulpianus : Habemus rerum divinarum & hiima- 
narum notitiam } & jufti cnam 8c injufti fcientiam, 
9SiC fia&v4ti4>t 'intr/10iC &tC &f icmxi • fpeculacores ih^ 
uie$., nqn;,(^t^ulat^qi» aftqmm. & votupcuariain pro& 
temdr Phiiolophiam « fed veram & pragmacicam . ap'- 
plicances oirinfa ad )ufium & injuftam , ad Rempubli* 
cam & bonu n publicum. P. Faber, ^^aik rie Ui^*:liatft 
511 Thouloufe, ^at einc e!g<ncDii^ertacion g inv.1}r Ja- 
iinta & ]urei uriD gemeOflft , ^icver;' nec fimu^araPhi- 
lofophia mVCti opponirct Dcl* @Opi)itlerci) lir.D Oraroric. 

atjteirt unfttc 3)Jci)wu»8 ifUmeit jf^robabUc ^r. Pekron, 

Cin 5nnlr m Oricam , ^al '^nfm.i iver/!,nrs juris 

scjit^fcbctt/^ jWe io^ltt.na^gcDiriit^ ftnt>/ tiipritt cr Dte 

fldrct/ baf divinum fo oiel ali naturaie antteure- Quod 

enim naturale eft & naturae infixum , illud eft divi- 
num Hinc Thomasius fuam 'Jiirisprudcntiam natura- 
lcm Mvinam vocavit. Mox etiaoi fcq iitur definitio Ju- 
ris Naturar . Deus.enim & Narura n)arcn DCn ^toicis tu 

ntOtS). M ctnr dscfte Pinertation ^maikt iil^et; bU 

^Of^t: Niii fimulsMm ^ jtlt^im pr^l^emwt fihtkfi- 
Mam , #«' <hmU'mi}Mki$* 'miS @pi|tc( Cicbrqnis , DCf 

Oic Philofophiam Epicursea^ aftutam & voluptuariam ncn^ 

tict. €in jurijle/ fagt ittan bitrbeo/ mu^| ant Dis jus 
facrum miffen. 6S i|l auct) m])t 1 Dic rlU>mcr biclten c< 
■*im fo. Die 3«riflc« miitlcn Da* Jus civiie ^ Pon* 

rificium UrncnJ aflcitt 6ic "v^ifa mtecprecacio mup ex hi- 

RoriA Pfaiiofopkica gcnbiitmctr oerbcn / cin 3uri|1 mi4 
Dttfdt» tiiie(> t0a« fiir cfnet Wiirtfa: inju- 
laxiim aAiofiQm bcurtbeilcn foll. Nbtina i(i i\mi qcrtn? 

ICj, Srienria C(n)aS me()rerS- Notitia ergo non luilicic, 
*ed fcientia requiritur, quare hoc fic fadium ab homi* 
libm vel a Dcfo , & ut fa Aum dppltcari poffic* Sitrt 

Jtirii(viidtiicia tkinP 



^bus nqbis expoiiere jura populi Romam> ic^ yiaenrt 
tur polle tradi commodilEnie , li prinio l^yi ac rim- 

. plic) via> poft deinde diHgeqpfliina a^que exadillim^ 
interpretatione llngula trajantur (j) : alioqui,li fta-r 
tim ab initio ru^CQ^ ^uc ^ iu|inimn WMHum ftu-^ 

, 4ipA inultiatdine «trtV^ta^q twm oneravifiiiis : 
Juorum alt^mni , aut de^crtorem ftudiorum effiqie- 

^ aut cum inagiip labpije ^ .fep^ ^ciam cum difti-. 
dtn^^ (qpa? pl^rumque juvencs aYcrtit} ieriud-^acl id 
perducemus, ad quod, lcviore via dudlus, finema- 

^o labo^re <^ iine uH#<ii4i4f ntia ^ mati]|iu§ {^4uc( 
|)OCiiiiIet, ^ 

f*3t Mi^ pra?cepta 

||)lq!lMltt CvjAciw fagrf: Qmnis crqditio QT«a Ra- 
non fuflScit ad Inicrprccandum Jus civile noftrma 

RoiitJ^nupa , ^ijc? um. 5iii»ct)f «c<K(i((i(| al^Doni 

(7) JDaS maii in ftudiq Juris t)on unup anfanflt/ gic6t btc 

(t<b()KtuBtetiHiim/ manf«(i(mi^l%^ \ 

VMlC|)( a((r VWCV^ HWW^ iH Oi4t 4ejmit Smdipi, flCf ^ 

AUC^tigCt ^at* BQECKEUf^kNN fff Pr<^/. 4^ Jnjfhmi^ 

fonnifct fan Don bfj aRc(()ol)e Da^ Jus ju Hubiren/ font 
teilich perftringicct cf Deu Nqodt nnD Cpntium , Die ul>cc 
beii Text fp meitjduffiig (efcn. ?D?an mu| fi(t) juerfl Dic 

Pripcipia, Terminosun6QfdjncmJ)ycc|> einCompcndiuni 
lN(annt Wi^l fO i^ erj^ in profundos P^dc^^uni 

ib^aprQj fcnecriven/ lin(i4)a(a«f }tiUW ^ tt^tt ^us 

tur^ fdldit iXefei ra((;< i(( ^it(c4t i m mt> er m 

jure Natursip focitpHuiten, n)|e wir& cr 6cn Untecf(t)ciD in-. 

t^r jus neccfTarium ^ poiijpivutp arbitr^rium fafeil/ IDentl 
(t Die Terminos unD Prihcipia np^ niCftt l^eif | Y. g. de 
tcf^-^mentis , ufucapionibus S^c ^(ft rCD<| io(i Ctneip tecO^ 

len Jure Naturyei bemi einc Paraphrafin mager ^orcn^woi 

C?) iDi^f? Pf35ccptt J\iris flieffcn e^oifaljJ « pharfopi^i^ 
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t hxc : liohefte vivere (9), ajccrum iioa Ixderc ( i o), 
,m cuii^ue tribu^e. (11) 

De 

!toica , fcM)i ^at CiCERO £tf . i. <k finU^. ecFIdrci. ii5til 

bcr CigeiUlidl) Pracccpta t)Ci|Tctl / Unb Da^ jtt a jnris decrc- 

is feu reguii* fei)c cutfrfc()icDi*n/ jciget Noodt #» Pjji- 

a Cf^. 10. Seneca faget fCt)On /i^* a. ira Caf, 17. 

fagin t SieciiAdiifi^ qMWi vivercttoofeiicire tiaiiinet 
laturatp fcqui , convcnicnter fiatunr Tivere Qut ergo 

ilatn r^rionein fevjuitqr, honefte vivie. Honeitas btC^ 
)Cl) bCtl Sfoicis vimis & honor, quia omnis virrus in ho- 

lorc cQniiait. Natura & Deus mai:*!! ii)ncn cilic5, \U ©O^ 

;tfX >Jil^i|lcU/ fte IDarcn Spinozifletl. vid. ByNKSKSHOEK» 

)cr ^xcmpi^ wm^^{ f barauS man fte()et / 'nattiram pi» . 

Peoiiicorp^ jlHri^ fiBpUQme itforpm. J4c..Tk0ma» 
"vs ^eiget fot(^ fl((ic()fal( m TM. Jk esfu^wm mmM 

Stms, iiit orofle h<i^n^!Aas • mbximAlius , maximT?s ho- 
poriH^viv^re fecundun^ naturam , i,e. cthice. vid. iL^- 
Biones nfftr^s m^ralef. ©ftrUlll frtQCt Ciceko Lii. i. 
Ftn. Cinvet^ienter n^tura v» ''^f^ ^fi honefte vivere, 5HJiC 

muffett noiO unjerer 9^atur leben/ nt(()l m ote brura 

ROti^ Unf^Cni inuiaAifc Si faanc naturam notliam defe- 
riimitt hflQ^m aofeom deferimus t a natcim fi de*< 
HeAknuS| ex hopiiQum cl^d*^ iq Imtiiiim cbflbn fe» 

lcgamur. ^ . 

d) Quia finc ^Uorum lioii>inum auxilio vivcre non pof- 

fumus, fo mfirlc biefe^ contra naturam lauffcn, cinenani 

UXXh DCC mi( flUit^ ift 9 iU beletDtQin* E^rgo luturaB fuae 
cottveqiemer I^imI vivi(« M bm4 mft^r » qm dtemm 

unl) bclKUtCt ;nemiiii 'demere i quod rel Jiire connato» 

vel acqjuintOf per paAa 6c contradus habet, niin 

f(()on bicfe i. Pratcepta f<(^ meiter cxt^ndircn ^ aW Juris- 

prudcntia ftrifte lic dida, imb l)a8 CrjlC honerte vivero 
mcl)r ad moralem doftrinam gcftorctj fo ift boct) jU Wtff 

fcnr' bic ^urtiicn fo raifoonira : SBcr honefie (ebet, 

i.e. MT ftNlcr illJCVIC8'3^4 

ptn&vm^i unt) Mo gefct^tm» wiflig, nittimb 

c 4 , . , tn 
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iNsmuTf cmuH Justiniani Ljf. I, Tit, 



De jure fubUco ^ privato^ 

' 4^ Hujusi ftudii du« fiirit |>6iitibnes f 1 2)^ Jus pu-a 

blicum & ^rivatum. (15) Puolicum Jus cil 5 qux)d 

au bcUiDigen ^ uul). t>ielim^)c il>m fein 5)ie(t)t I^tffcn. Mert. 
§. oonrctTlid) expiicircf. T^d) ^abe nncl) im p^fam,^ 

. aU 5in Oodor prWatus , un Collegiuin Morale ilbiV Dici5 

^it^yej: , fonoern fo oid , f^ar^^ t, (Hvifionc», ^unl)- t)at 

Menagivs in fuucil yimmtmm. >r. Ci». foli1)C^ |Ct}OU CCt 

Hdret , niiD .iciciQct / Dan bic vStoici fo gcreDet l)al>cii. ^ 

(lO BCI^ Jus iVirD €ingeif)eilet in publlcum ^ privatuiTu ^ 
Jw^.Publicunn, percinet a4 iiMttmRcipttbl. Romanae, qui. 
congttic iu Mj)gi^acibu$ variiW (StT} jclDC( Magiliratus^ 
\jm «iblifl4tio|ie« gtlft Jura, &«fKS9rt(iqi MCM 0«! )tt ^t' 
.bCtlletl.; bcD/ilMXC: aiMl}! / )>i( IHUfk «c morc.oi^ 
Him gefcl)ebctt JurispnKkiitiar Public* «rgo verfiiw <iN 
ca jura 5c olHcia i mpcrantium 6i pareticiam. Sctl}Cr ^nDCCt 

fict) fi)!il)e , miiui Dec ^^atus Kcipubiic^ DerdnDeri n)icD% 

3. (J. in Republ. Roma»orum liber a l^atieU Dte Magiftrats- 
.l^^ttWejl / Cftj^^Hl^f . .iEdues Cu^ 

. '^ies , miDcrc juffa» ^obii^ationes , al^ untcr Deti jia9l$i^tt 

ju^T^ a^r&ii^iaRmiftr^vc mtii);i0«flcw^^ 

lcn t)ieber offlci^ domtt AogoifU con£t >Jac^Qvt.hejmq$;<^ 
ii^^mKi: AugHfia, e« iMrctt Dafici) <ben 6> »ieU*ef 

^gcs Ullb mores jii, in^crpreciren , ali ia jure privato. DtC; 

* • Juriiicn habcu aaejeit concurrirct bei) Den ^x(XQjtn Rcipu- 

Wicas Romanjc. Res Roma^a, Respublica Romana, ^t^-» 
' |gp,,Jg.op3iig^ ,ijl (itUt^klV . Ju* ^mm^: o^noibus citvi- 
Vbll^ eft CQjx^trm^ > cdciQCirrit eniifi jBQtxfl^t, & 114111^.0^ 

'.«i^uiiv ci^iiivifr ^\mh (A^!^¥Simmo%9 ^^ilmp^v^^^ 
.JU5, flcmacl)et Vt^A^uw^ 9 ?«wp#**?wv SUkift 

t)ie SKomec rcferirtcn Jus Sacrum ad Jus PoblicuipEi. 

* Noypi . ©ic Dorne&mflcn illoiiur mareii Fiamiacs, Saqerir. 

^ iletes , Pontifices. In Legibus XIL Tabb. tfiplex propo- 
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ulorum t^iicatem peraneC| J^cendm^i eft igicu^ 

ure privaco , qiiod triparcitum eft i colkifhim eft 



3USi»' 



tiyiltt tS fcl)on fo ein. ^ 5)ie Pontifices ()a6cn bic XIL 

abulas interpretiret. Sui ^Unt^ Wl^l^^ '^l'"^"- vid. 
iEixnjs Ni£K jiH. X« i. (?. 12. Uiodie mu^enioic (}t|9 
icen Legcs naturaks » civiles» Roaiasas> Geimanicas» 
ubltcas V feudales « ecdefiafticas Canenicas. fim« 

ERSHOEK ()a( mut((() cine admiraiiic Difer94»im gemo^i 

£ ]ure Sacro J^omaua,» OSCC de Reffgione Rman^ Unb ge^ 

:iget ^ bnp fic bicfcg aQcjeit mit in Den ^mi gcflotfttcn- 

3icfe bcDDe j^^r*^ fnii) colliglret ex Jure Naturae & Gen- 

um» mic aflt Jura in bec saJclt. 3d) ftabe micO aaescil 
ftoquiret iibci: GftAyiNAM, mm er gefaqet : Jtf^ i^omamm 

(Hif^ partkolaria placita ex indoie pepuli Romani bitic» 

nmtt^ 3) Dat txil 9t&mif(|)ei)ie(6t imriii w^ii 6cf(»bfr<i 

11 aflcn Juribws i(l Diel unb Da5 llKille ex ipfa ratit>nc. 
)^0(ft abfurdcr mt , Dap er Dem Czaar ex hac caufa gc^ 

ati)cn , ba^ Jus Romanum «niufu()ren. ©a^ meiiie as 

>cr in Jure Civiii ru()ltt f)Cr ex ratione fpeciali Reiptibl» 
lomanx & ex poHtids rationiiNis. Jus Pttbliciin)^ 
|l ebcnfallj colHgiret ex iiatandibas"& dvilibus prasce* 
)tis.' Qfiot fum Reipublicff» tee-fintt Jitra peeoliiriil 
^uUica^ mutita RepiiWoa*m«itatiir JasPiiblkMl. 30iC 
)a6en ein Ju^ PubHcmn Germanicom commune jn ^n^ 

el)unq De5 gan^en ©eutfcftlanDed ^ unD fpedaie i» Jinfc^ 
)uufljcDer ^rooin^ in^ bcfonDere. QuacHbct vero Respu* 

jlica habet pecuHare jus pubHcum & civilp f. privatum. 
Scr a(fO Die Jurisprudentiani piiyatam Hcrftcl^v iflJU4ft 
)lct(() cin PubHci(l. Leges cnim & Jura funt cCvttlGi»- 
gl lKlttli^f^Bcvirams BicSabfidiaf Mi<ad Jurispru- 
lendam potrfi^Mn^get^Orcn- - ieges praefeoterpnduppo^ 
iKNit plrdeteritum & fadum . fadhim cft Hiftowa. Juris- 
prudemia Privata abcr mit bCU Juribus & Ob- 

ligationibus hominum privarorum fioguloynm UHIi fO 
C< i4)( i^tereffe io fpede Mrt^ 



\ 
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InSTITUTIOKUM JlTSTINIANI LlB. 1, TlT. II. 

• — ^ 1 • ■ ■ 

TITULUSII, 

DE JURE NATURALI, 

, Jus Nacurale ^ft > quo^ mtura piri^ia animaiia 
fuic. (z) iNl^n ju^ ifta4 non h\u\iani ^eneris prp^ 

- _ — • — ' ■ ■ ^ ,1. ' ■ . K nx . 

(1) 3tt &ttfctti Skui tKiffet Jiis fe oU Lex, Ek ju- 

^tia orimr Jurisprudentia feu Jus n realicer fci!. no<^ 
Ctyni<^l0gice. Jurispriidcfitia ^ i(|[Fe PrincipUf 

n)el(t)es Die ^ Praecept^ : Honefte vivere ^\pemi||eafi Ixt 

• ' dere » fuum cuiquc tribuere , finD. I)a| fundiunentq|i| 

«Dcr aflvt Jurisprqdepft ijl Lex. tfl miipif(t)cn ein groff 

fer dilicrt*(J)Cib inter Junsprudentiam UgislatQ"W ^ 

judiciaiem. ?Kit icncc t)a()m mic ni(l)ts n\ (^un ^ ina 
.tem (le cincm mtt , mi fiu: (fege& unb mantt 

tt foiibe iecundomReipuU. fu^e iUoim flcNn foat ^iC 
Jttrispr^^fiil Ju^ciiMl (|bec ((1 IIK( iiic^r^«|f« («t 
gum ^atiruni. * ' 

(2) 5>iele wunbern jl* # tap Uipianus /. i . § / #. 
DiCK Detiniiion flcqeben. SBBorouf abcf jq animorten; ba| 

. ob qlci^ Jtt^ i)iet pro lei^t qenoinmen mirD / bcnnocf) bie 

0iUU Philofophi unD 3uri(icn alfO raifonniret Omnis 
« fes fusm ba^ec proporiionem detcrn^il^acumfue |iame» 
. mm > Unc anim^ia h^bent jnflinAam naturalem Zc 
1 inclinadon&n i^ neccOariam. . UnD Dtefel nenmen fi( 

' ^gem 4Mnum m De9 frQfefim% m(()t aljoetin bie t!m 

re eiue Sernnnfft l)dtten , biefcn Lcgcm ju ecfenncn / fon^ 
tcm njcil ©Ott nicbtg umfonfi an oflen ?;()iecen flef(()afs 
fcn, unb jei?e« ju feincm enbjmecE, na(ft feinec 2trt unD 
8taiui-i x»6i»t Mi £I)ier ni(t)r^ iumicbec i^un fan. Bie 
. prima pamr^ia ^ iiMii|an aOen Dl^iean/ e.g. ut fe 

defemlant» nt procrcent fbpolem &o ratione biefel In- 

ftiafti» n^niraiii Mpmen bie .QRciift^ Mtt iKn 

(cu^ ubereiu. i)ie Smwi^ t)iiilen l^em «jMrai; Jut. nmi» 

• fienennet ^ inftmdus naturales > appetitus > avcriiones» 
I^CO i|l |)teC ius natune ni(()l| atlDCCli OlS |ex illa ae- 
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. . De Jure NATORALr, Gent. et Civ. 4J 

'iuQi e£^ie4 oixmium aiumaUuaib^ qux in ccelo, qux 
lerra > quae »in mari nalcuntiir. Hinc defcenclic 
aris atque foeminx conjundio , quani nos matri- 
^nivun appeUamus; hui^ liberorum procreatio^ 
jic WucapKK yidemus etenim|Caeter^ cjupc^ue «4« 
lalia iAius jujris peritia cenieri, 

Vi^li^ ^urii genthm ^ VwUis ^ 4efnHhne 

$• ?f Ju§ ^utgn^ glYil§ a jurc; gentium (.jj.diftin-. 
uitpf ; quo4 omnes popuU ^ qui legibus & mori- 

■ * ■' ■ — — — ■ — • ■ — ~ ■ * * I. .^-^^i^iii^ 

terna,fecundum quam homines& brHtavivunt & agunr. 

^ic fagttp; Ber mx\\^ tnu^ (cbcn na^ ^miwc , mibt 

|)10p 11(U$ Dcn ififti{i44bltt 4 natura infitis. Nain briiu 
ibluiii loi^io^m nnmalem habept , & principiil ^uae- 

^ P^tur^ iii6u,tt||D t|a(b ifint 9U:t cin Jus^iatunei 
^ nMftmiim ni(JK- 2)cf a^cnfct) bingcgcn t)a( auf* 

fcr inft inAu ptfit inclinaitope naturali no^ (Uicn ?8er^ 

llanD/ cinc >Bcrnunfft^ WpDurd) cr ixn enbwccf fcincr A- 
<iion unb bie Medi^ bariu bcgrcitfet. -^it cx cogtiitionc 

^ volumate, unb Dicfei ncnn{l Ulpianu^ in i. ta$}uf 

UWa i)fecundai|i ji|ft Hatuti9e» euod cqp pmnilm 

in^litihiit fa^ cocny^ 2} fomidi^^ Juf QeQci^m, 
3)regiiidmii Jus Qfilc 

0 3li(t)t aW aenn bi< Qcntes-cxpreffc coiifencircl ^dfun/ 
ut hoc yel illud juftum vel injuAum iic« fonbcrn t^CijuQ^ 

tcr aacn 9}pUfcrn i»crmmfftts< 8cmc ftnb/ Dic c6cn tai cpi 
rennen, ms i* Jftajft Mt m m (SOtt dtgtbmm Scr^ 
mm^i0tnmk V^.nmo. iiaturaiis im/in omnib^ tiQiii;. 

nibos , ita qvnHfm Ul gcmbm cnMit, Giccaq fagct : 
41 »< W I> »i M l P M if Ihsr 94Uimm mfeffdm, fio; 

bir^6emet , tDOI bic Lcg^ «atur^cs angc^ , mit cin^ 
anbcr ubcrtinfiimmen/ ob ftc fct^on in conciuiionibus di^ 

▼crs fint)/ rocil biefC mt)t ex principiis ne^cffariis, fed 
arbitrariis & cifilibus (>ertlic(Ten- Ex. gr. ainfangj mt 
feinc ^crvitus , alfO ifl occeirariq Uim ^rvitqs 5 Da dtfCt * 

bic ^RcnMxn cinanbci: attaqoirten ^ fo mutbc bcr jtttcg^llOf 
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44 iHSTITUTIONjLfM JUST,INLANI LlB, L TlT. IL 



reguntur »^atdm Cuo pvopnO) parcim 'cominUiii 
ortinmm homSnnm jurc utimtttr. mni qiiod^^uii^ 
<^ue populus iple Ubi juscQniUcuic,iU ipliuix[^ropna n 
'ovioitis «ft j vortturque jtis GvU^ > -qudi ju$ pro- 
jjfiunn ipluis' civicatis.' ' Quod vcro nauiralis rddo iii-' 

> . ^ ter 



. , gcfaat : 2)le Cll'0|]cn^emH Ubmi in aatu^acurali. XlirQ/ 
bella func juru Geotium » U(U) Hi Scrvn ms ftuD inero- 
ducictt IIN>llKn ex -utilltare. Btm OCt0t^ Jji ^Cltct / Daf 

; ik ubtjmmtm^ }u SCticctiKn gcttia^./ ujit) aifa <;ci)i}i ^c« 
\ t(n ccvakcn / oDcr tobt gcid^i^sen^meroen^ f^tn Mc Vi- 
'«0« ^raiictcn ju mciiicc Comm*<liid. - jyaS ijt nutt un* 
Dcrnuntftig/ tap mau Scrvjtutc.ii i)at ciiuufui)ar i mait* 

fan Ci at)Cr ni\Ot ^iedudreH cx principiis nwCeirat iis » fcd 
titilibus. 9llf0 fin^ t)iC Concraaus fur \lA) U it)r m>l{)i;J 5 

' Um mnn ctncriufrictxn i|V/ fo t)atcr nirot nbu)i^, ^yaco^/ 
^ jtraut/ $icif(tiiu fatitfm> crfanlODicl/ al$ ct DrouK^ct/ 
«^'' nitfiintrSamiltofcilHliKuicn. ®o*«hi tlciD, mtc^aco^ 
tnfb «fftu on^n-/ ba fteju it)rcnr SSoftr ^tnctngcrut^ctt 

• n)ur6cn, fan man fcl&it nmiOca. vidf-.BRAcwu«rfd'r#^//iii 
Mraorum. 3Ran l)ai Hi(t)t no(t)ia/ mit anocrn l^uucn jit 

V contr-ihircu / ju fauitcu :c. iUm ^b*|icu morc cin XanftO 
tii)tt)i(i gcnjcfcn , m Commoaitc at)cr i|i6 Dcffcr/ do|; mati 

Cin pretium eminens 0ta((K* 3^1) bat>C tn iiunditngMttis 

• /^. ji.cinc Dife9$4i^n gcmac!)t •omra c©s, n>clc^ c^fur 
litt ttngliicf ^icii I »ai bo^ eiltKr in Jbcr Sc(i |ii^ / att 

liil p«tuadi:i enmte.' Muruum t^ ts peinuu 'ft^ ticiU- 
' ure. 9inc ContraAasflnD ex pfindpits utilibus crfUUDcn, 

bas f)abcn Dic Momcr ociicnnct cin )us Gemium 5 Dcun roic 

• finDcn Dcr()lcict)cu t>t\) oflcn Solcfcrn. Campanblla t)at am 
icficu bcqriffcn / n>a4 btc 9ioiiwr mit i^cm Jure Natur» 

fieotium ^OteU n^OHcn / Ul fctUCr PoHtka » UKlCbC Grop 

Tiu^ in MSCca gc^i^ty niit) Dic man nac^ bcffcn £i)Dc m 
qf9ifmMs JSjkorw^ m it. ftructin lajFen €^ bat c^ liQgc» 

bat)On h^fFk0i Sparf. fonjl Itnb bic CommcMatoces loutcr 

8ct)crmdnncr. 9JicmanD W bcffcr / al5 Cicero iu fcincu , 
bcrlol)rncn ^iicbcru de R.P. Diijci jus Gentium cridutcrt/ 

»Oraui Lactantius Inft$t. Ub. 4. 8. bicfc Paliage allc- 
girct ; ci»Uewk virM Jex r€3a t^am matma CQmgruenit dtf^ 
fufa $4 mmu^ttlfauff iemf i^eruMt ^ vepe* adefiimm 
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iSTHites hombies "TOnftituit , id-apodtimncs popu- 
peraecjuc cuftbdicar ^ vocaturquc. Jus Gcntium , 
lii quo jm-e X)mnes "(ientesr Htaiitur. Etpopulus 
.jue Ronianus pariini fuo proprio i partim commu- 



rchffs fruflra julff t i aut vetat ^ ntc tmffrohs ]ul>eniio au$ 
ctandi/ ftijyi^ J utc tfgi neo ahr^gart neiiuc de* 

'{er0 'tfjftt fit ^e^fM^nmi m$ fftr fffu(um /^lvi bafi l^e f^J^ 
'^i^y ^*N^fte,t^^r0wti^^e^ldi(S$cr am interfres c\ui 

tii4 f^cfi -ac 9 /eJ & pnpfs gen$ei S mf^^ iemppre una les^ 
fst J.^mpnema ^ immuietiJis c§niiMetk$i^ umsqussque eri% 
vmrnunis quaji Ma^^fltr & Imperatir omntum Dtus , <//t* 
l^fs hu;us tnzjentir i Jtjceptatjr ^ iai^r, cui qui mn parc- 

f^^^^H^ce^^ S pif^^fi caiere Jupp/ida ^ qiue pu-* 

iWAj^pi^t tXian Uam i (^tao^o oogDofijitor ifta lex ! 

fuii aa / inact)e 6(t)aiffc. SBSir muiTcn auct) Dic definitio*- 

nem Ulpiani , bi« CC de Jure Naturac gcgcbcn/ nicl)t nrtcb 

Utticnjd viiiUgen Concept , Dcn mit uni mn Jure Natur^b 
forojMtcc/ berrad)ii:n/ foopcrn nacl) Jjc;ii. Conf ^pr, bca Ui* 

gct)aM; mcICOCC t^aojpAce Sfip.TiMiilS&vERi imt) Ca^ 

tgic^ii^ (MM>ct. . I3ciip'md<bcri "Stbimn )ui GemiiuA 
^ci/baj,Knnncri vii^ Naturar» unD fd)Iicifcn t>cn ipftinftimi 

aajtv-rai oi^t OUfv (|mi9C.t)abcn Doflir/ bie brura 

\tn tllC croniiioiffince Uun bufcm inftindu naturali. 3)^art 

aiKv i. <?. btt S)nn\) bcndct / man moac ibn fd^lagcn bic^ 
*cc ii liindus iji \\)tt cinJfigc Norm , n)ornac() fie agircrt. 

£)ag Jns Naturjc , micmt ti hodie nct)mcn , diftinguirif 

ctt Nc ;Tu)UWc a iHre tiebtiuni ganft anbcr^ / aUiMt/ unD 

}icfcn ieacl infitiones. natnti^es ^ initinAns itaturaleb* 
litif! mnim., Us^, ^iernai». ; atlttl ' 0riccNtt 

i)ait)a^^« f(l)oti lucfcn ipgem jnci»am im ?>);unbc ecfut)* 

:Ct , .Vid. Gkotivs in fhr. Sparf. ta it WM / ba^ \\i \>l\U 
U^Ul (;;)r roailaiHTliil gcuOinmcn. Bruta folum infiin- 
hum na:urdlem fcquuntur i fic fiic naturjfc convenieniet 
.'ivutit* Homo etiam yi>'ere debe; feci|ndam ioitit>(^|i^ 
jatMralem, fcd mod^rante meiite s «^onfillo, iure in ra^ 
rlbn^ confe6o , iege ratioiiededuAa» tDt€ Ciceko de Of' 
fens^^ae MiMUi . BtttnlL Qitn9«m lulbtm# ictfun* 

'dum 



4^ iMSTITOTIONUMjUSTlKIAMlLlB.LTmll. 

ni ojtnhiiiin hominum jute ntkat^ Quae iinguU qUa-" 
Ua iintj fuis locis proponemus. 

' z« Sed jus quidem civile ex unaquaque ci-* 
.dum quani feliciter vivutic , fed (ine mentet fine c6h(i^ 

lio» S)ie St6ici ()abcn ntemaOK ben X\Mm mi Serfiunffit 

/eri. iioftra t e Mi Qfcrc it eittr !)#Miimffr 

gnffceignct ? I* GHnMn^MHiK einige ^abeti ft(0 t)ifd 
ni^r anber* ju Wff^rt cimnH, alt wenn iie gefafjt / btutd 

ictiam a Stdlcis pro tationis capacibus fuiife habita^ (tU 

ieirt Daf l)em nid)t fo fei)/ i- c. ex profeffo probavimus.' 

Sie bruta habent inilin^us fe propagandi , Dte ^?enf(t^l 

ttx^ii dber ttit i-aifonniren Mrubef/ beiffen ti tnatrihfb- 
iKiiim I i)aUn tefiMIMt JHt Getttfaim^ 

<Ntl Diefef jui itt nitiotie tMftAmn. Qii^ aBMiMt (jeiifctt 

(te ei Jms GemHm f Refp. Sicut tiaturalis Hti6 Aj»Ucl 
ttincs gcntes cohfpicitur, ita hoc jui in ratione cotifeduiti 
ilpud omnes gentcs videtur , gentcs tameti intelligaS » 

quae naturaii lumitie gaudenti Die mie 9)?enfc()en lebeft* 

. €8 fteiffet dlfO ni(t)t DOf Ju$ Getitiutii t)ier eo fenfu i qud 

hodie iUud appeUaniili ^ »tt mfiffen IM|) beth ^inu Det; 
Silten MMi/^ bcn» ®i)m «Mt Bias : S5ipt»tU 

Itn flebet la ^ 6ebtitili^ ^ cMHatiqih juri iii- 

ttirali , Q)ie fan biefei fegn ? R^fp^ Multi faid ffamos vett* , 

duht. Jus Gentium frei)licl|) jui iil ratiohe cohfeduni % 
'tinb biproeilen Dem ihftihAui naturali contrairi ©dCftW.ji* 
, jushaturale nennen. It^i e. g. bellum efl rontira inftiii- 

aos toaiuraiesi nicmanD Idffet^ gerrt toDlf(fiia|tn,qui«« 

Jtti9 jj^aeate^ fioep^riculo vivere qutlibet exoptat. ndli, 
%Mm Mn ruiit cimti^^jiin liator^u ^ifijli ift mt(|( ' 
tem iMtitlftui jUt9ieler/ (Ai CaptiTfatfs, }ibectatil't>ri¥it- 
' tio. Keceffitate ingruent^ bella exorta funt , & fic ex 
/iijrpothefi maxime congruae funt defehiiones & maxime 
.,?itiftihdui haturali cohvenicbtesl Jus hOc bclli ipfUmquc 
. bellum utuc ihdihdui cootrarium , ipli tationis juti» 
f^ri in ratioAe confeAd cohvcnicHs eft. SOBarnin ? Eic 
finb beUa flttt) de&tiiioties n^tNlt* W 

ifime^ Jos Nitii^ & Geotidm mnneit/ idiui lod & 

ffcipl&sceft. V ' :^ 

(4> £)ft tleict) (itt 3u(iil Mikmtion jus Naturje jittbirci 

' • * Digitized by Google 



De Jum Naturali , Gent* et C!i v. 47 , 

ite ia}>pelkcur i veluti > Athemeniiimii Nflm ii 

s vclic Solonis vel Draconis leges appellare jiis cl- -. 
t.Aihenieniiuiii» non erravena Skenun i&jus^ - 

qao 

iuf / uc ▼ideat» <l°id ih limpltcitdr' neceflariimi i & 

uid arbitrarium; Wfoitren I)inge^m bie/cmgiei!, qui pti* 

aht, jnscivile nort feflc neccfrarinhi , inari XhXiWi tomni 

us tjviie ftnb^n / unD mit bcm Jurc Namrse afleitt jurttftt 
D!i mm. . 5^enn itit oBcSapientes nxSren/ btaiit^tctt «iC 

iin jus civile, tsk WjhxiXi aae5 MdH praflucente ration^; 

itbcr ittti) l)cri)lct(t)en Sapietites i uiA ttcr fftn oU 

^ohtlUieM^bes ideveiopicctl? Ex tmd prbpofitioMi &MrJr^' 
flicfcn imiuiheirdb' dot^ m fvte fijitarftt 

nc gdn^ Morai.' ®ct niribt (lii&iret > ilt barju ca* 

)able. SQJirt fflget v. g. Mutuiim eft reddehdum i lid 
)C;tKt e5: Quid efl mutuurh/' Muiier non confcniit fine 
.liiratoxe , quid eft confentire ? Furtum violeritum gra* 
^ius cftlion vio!chro,<{uid cftftirtiim? ijttld violetitum ^ 

Dt« ftat ?cr icges livite Ddraclc^ «tt^cii mi^ 

ratiottcm fQlahi erlCltitttt Mt ft(^U|y/ «thhia £lia¥ld& 
^uhibilta) fcd pdehai^m ^Mdwihario fpedat ad jus d- 
vile. llbefbCdl nuiffen ia bie negoiia & convemiones hU- 

manac ertldreJ tpftbert / jlc tabch btforrDcre nomiua, ct 
ifl t)Dn bem Prindpc tiel ju Dcrcn giatut fttitjugclt^an. 

Principi^ univetfalia funt ^ qubrum inhumcfae conclu- 
Boiles ex Juire Natltnb pat^fcunh ' l)lilc6ehrie$^alKntfi(|^ 
}cfc()en^ eciahci cohtfi inftthAhs i^^es ihiitcii^ r^bttl 
U» eBe » ^ttdd quideht dptithd djnvcnit cum irati6il^4 
©iC l)abtn bidCg cJc hfec(^(iirare & pr^luceilte ratione cill* 

fiefiibtci/ bcnrt fie l)aPcn ja olle rationem ratiocinantem* 

SBtclcJ tl^irb pro arbltrario jgel^alteh / Unb i|l necefTarlum* 

fe vice verfa. SBentt nuh flcfajct tojrb ^ ba^ 1x18 ]usCir 

irile arbitrariuih f^h / fo pratfupbbhircl man ftictbCI) ratib* 
nfem prdef^ntcin Stktui hhjui vel illitii Kci^ubli & GiSiW 

tii PofitinitfiHiitb ii gcncmidf ijuti niivi SviixxA ^ 

xCtt prscc^ir illod Jus Nanirate & Gentiutn; jtbcr mrt§ beift 
lei ba^ t prartei^ Jus Nitur^ & Gentiuiti? Refp 9iae?C&U 

cFci Oiben dUf ilcft liz fet)en> unb duf il)re Ihclittiiionkis ^ 
Deri!] jvbcs ajblrf ftdt qeibilfc inrlirtaridn^s * W< ctu anbcrj 
uiil): haf / rodcbc diverfiras tjph bct 3?cr(lnWruh9 bcS Cii* 
tnatis (Mrru^ret. 3cix< fdoi^ ^atl&^e^ahteii cincn oDtt 
»if i(« In^enuii £c ^ t^|isUiir* McfK Rillf fecutidtim 
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(juo Ronianus popuUi^ uticur, j^s. civilc Roaiauoruuu 
appellannis 1 v^I jus Quiritum, qiio. jQuinces utuii-^ 
tur; Roa>ai)i cniin a Roaiulo , Quiritcs a Quirino 
. ' appd- 

* • — - — — n 

iticiinationem Popuii fui ©cfcije 0m I unb l)asjenigc# 

' Itordrt m ineiliett pecciccr, jU reftriiigifCtt furl)ffl. ©flj 

nii^ig/ Da^ cc c^ nic&t \m ^ geaeraUbiis juai 

i timt^ t^raeceptis ien^ben la0€| fon&Ctn ad fpedalia ^ 

urtD De3rt)eaen fficic$e ma(6i/ mel(f)cs ©Ou felbrt 5c9 * 
"fenuenfanf o^ciii luipcrans fiug ifc. u^ciDem 5raud)m 

. iDir C^^^ J»^5 Civiie fraudes pra?cavcndas . ad techn|is 
pr^eXcji/idendas aliorum > g. iiiiusiamilias in .niutuo 

;«xcep'tU5i 0b f(f)on fon|l mutuum bciot^lci mccDcn mj^«^ 

WXA S^au/ ttn Mincir» Cin Pupill \m nut)( contrahici^ll/ 
tlid)t plene cohf^irtn^macuni? perfQtiae \aiL imiltts te- 
ditiis cxpo(icge funt^ Ergo Prii]cc|» vigilah Itivi^a le- 

ge invenitur fraus legis , inventa frauJe inveniuntur ra- 
biilac. Ergo femper & quotidie le^es civiles necelfariat 
funt. ill aU(t/ fein ?8o[(f Oljnc Jure arbitrariof. civilii 
bamit btn pravis cupiditaubus unt), incIinatioQibus cirt^i 

i(i>cu ^BolcE^gcilcucct/ unt) i^ttcn. t^ ^etc(|crt()ett / fol4c 
jiuin ^ftjtt trciugcu, ^^oinmitt . c^m^ jBiVfei% f 

tion aiiiQC ®a(!)en uno qriiii^licl^ K«i(ifi^nehs ju pnbcn 
fino. Siefer Bakhf.uac ifr ju iScclin 'ffrtDbrcn , unt) am 
Daiivicn Gymnafio anfaiialift) ProfeiTor ociDcfcn/ nacbgcf 
|)cuw fam er nacl) Laufannc, uiio ciio^iff) miff) ©ronms 

gcn ^ n)0 er nOCt) ill. J^s Arbitrarium vtro Ik rationa- 
biic 5 Da{)ec <!U1((> MC .Laced^emonier ®efc(} de fimp 1 . 

btcfcl ni^t pro funo gea(()tct mecDen foiie ^ mcnu (tnci^ . 
bcm anbcW mit ®cf(^rt)inDiofcit etmflu^ri)Cfl()caftictcite/ ut|d 
baS SBoriibolmcCvStcanDifatect)!^ ftci) ri!(I)t m\)\ defcndi* 
ten latfen. UitD tt)enn an(() qlei(f) einc JlicpuMic nocft fo 
n)imDci'li* jufaiHincii 9ctommen,fuc()ie iuu i Do(t) Die geu^ . 
tc ju civilifiren- E- g 3iom tpar eiijc Loiiuvies t)on aU 
^ Jcri)un:> (SefiuDel nnD aii^ ailerDviuD Nationcn/ iDieDctvi 

''^ll(j).PLAus BoRRicintii in feiucm lra3. de OrtginsljHs Hm* , 

SuaXn^na ^cniefen # D(tp fo gar :Demi0e uuD (^alliei: 
larmucc flcmcfcn. unfcte 2)cutt*( 6tae» ffl^^^ Wb« 

cincit folc^en vlnfmi(ji Cdif. X^hmaniIs 0|).everifd>(( 

ar#«i^j, Ju5 Civiie jft alfo/. »a« . in Ainem, cmat gilt* 
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ellamur* Sed quo^es lum addunus nomon cu* 
itcivitatis, «oftrum ju&lignificacnas; ficnticum 
:am diciinus.» nec addimus nomen > lubauditur 
1 'Grxcos ^regius Homerus, apud nos VirgUius* 
autem Gentium omni humano generi conimunc 
Nam ufl* ^e^gentCj^ &c humanis necellitatibus»' 
:es hunMurut |ura qusedam iibi conAimeriint. Be)- 
Lenii)! orta funt & captiviiates leqautx, &lervi- 
s, qux £ant nacurali )ari contrarix. Jure ehim 
iralv omnes homihes aS initio liberi riajciebaritur. 
X hoc jure Gcntium (5) oinnes .jg>y;ie.contra»2:us 
3du^.iiuit> ut emtio & vendiciOf locatio & co^-* 
:io, focietas, depoiitum, mutuum,KStaIiiinnur^ 
abiles." ' ' ■ i - - " . 

'ijs^ juris in fcriptum non fcripum, ^ fii^ 
t divifiQ juris /cnpti, 

f . Cotiftat autom jus nofttum , quo utiiuur , 



s Civile Grsecdrtim erac Solomis, E)eaconis. Soloh * 

ic ctti meiftc aRann / uii6 feim leges ht^m m linn^ 
n, D^coms ©fffije aUt txuitrtui mi)t im^- 
mtt >s Civne- rowttt mn auHti Da* Jus i^utrhum 

lannr. abCC DlC 8iOmCC a Quirino, Romujli fratrc, 

CC a Curibus ,^«#r/^^j gcncnilCt HJ^rDcn^ huc nonper- 
et. Conf. tamea Peri^onius ftrimh La^$ Oiomis 
Livius I . C I £)tC 9iamcc IVOUetl i^C jus eivxl^ 
mt^^Ux^t eilliiM)(Ctl. Gamunis qQomp^ld <|ge* 

t S Vid StRABO ; VsltBjOS PmRCaLUS f DlO ' CASSItfS^ 

cm» , ba revohicten Dic©cutfct)cn micOcr Varum. 
li ^aitw f(()on anDccc obfervicct^ Da^ man eju JusGcn- 

m primsevum^ & fecundariom (^tic. Primacvum fc^ 
tl iKll Jvs mturale in mente con&Aum» M| feccm* 
ium abec CtltfiDCtttoe uftt exigeme & homams necefiw 
bu$. 2)al)CC CntflCftet ein Jvs Gentium fpecialc, c! g. 
[licum, Romanum, Germanicum. ^jcC tjl fcit 3vJ^e 

inDOBDcm Jurei^mano» m!^%i ^^''^* A^M^ jus 

-<)wffet 
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auc icripcoj auc fioa. ^npco (4): uc aptid Gr^cos^ 

♦«Ti' fiptmp ii pdf iyyqsiCpoiy ii J% ay^oi^pGt (7). ScripCUiti 
auicm Jus eft (g) Lex> PlebUcicunia Senacusconrul- 

CUItl» 

■ I ' ■ ; ' "■ ' ' — — — 

(6) icrip^um ()ClffCt prifno intuicu^ qucNj eft literij'COii&- 
gnatam : NonJcripHmt quod non iiceris proditutn. Scri* 

ptum jus bcitfcr, ba man t)cn Legisittorcni Hwwti/ unb 
n)irbalfo gcttannt/ m\{ i$ gemetmolict) gef(t)rie(>crt mirb, 
ii gleict) auc() yoce fan promufgirei roerDen. Verba ra- , 

lent (icut nummi , tDie n)ir pecuiiiam UCnnen a pccore, 
Utib mt i)abcn bO0 hodie aurum & argenrum. Mulci 
. * icriptntn & non fcriptum jus> iicut jam diAum eft, ex- 
plicant $ alTCttl Mc9t5imr fi^gttn: Jvs fcrpcum idem e& 
. (e , qubd pi^omulgatnm flvc .per (cripcuram t iive per 
pra-conem. Jus uon promulgatum hoc modo f(]) non 
fcriprum • beiin promulgatio CCforbert folennitatem. 

SEBa^ in (Sccid)(cn deccmirct «jirb , n^icb jroac pubiic, 

Cbit tiiS)i fi<^^^^g^tU. E>x hifce fadis interim coUi- 
gimr tacita voluntas Principisj SioOf fiicfcm ri(t)ICt ttiait 
tildb* EA ei|p jus noi| fcriptum non promulgatum 
tamen publicumt tamcn vaKdum^ Ex iado fempcc 

vo-untas Principis in futurum capitur. 

(7) 9?0n ber Sim^Ctliing beS Juris Civilis in fcriptum Sc 

non fcriprum iji mcrcfcn, bofj, mcil fol(|)e oon bcu 
iSriCitca, mc aui bicfem §. erbciicf, cnrUl)nct u^orben/ 

• JoltfcC aucl) fecundum fen^ Graecorum crfldrCi HHCtMII 

mf[t !Diee}cic4)cn'a6cr nennteti nicbt aflein ba^ cincn 

legum fcrip^afo , bCT tl)iirc(licb aufM^^^ricbcll tmb literia 
eonfignata rta^i fonbern au(() eam, qu« per vocem prse- 

conis pubiicata erat , inbcm c^ aud) iii bcr Sbat eincr^ 

lei) jfl/ OB id) voluntatem legislarons exprelTam feorc 

obcr lcfe. Unb in biefcm 5[5fr!tanbc nabmcn t6 auA) bie 
SJiomer. SBcil aber bo(t) flleiibtoobl mcifleni^cild bic ®e* 
^ fcy , um foI(t)e btjjcr m confcrvircn / unb bcn Subditi* 
. ini (Bcbdtlitni^ su btix^f aiifiicf(()ric&cnf unb per fcri- 
pturam puUicircf «orbcn 3 fo ncnnti fliati folct)cl ctn Jva 

fcriptum, a pofiori fiebat dchoininatio, ' 

(J) jui^e non irripto infra $.11. de fcripto jam di- 
eemus. Snl Dcr Status Rcip. Romanae UJar UiCbt einCC^ 

lei> 9infmuiS l)amn fic Regcs DonRoMuio bi^ aufTAK- 
qvi^iuM, ba l^ortc man ni()}i if|l de Legibus fcriptis, fotu 

tttU M meifiC dependtr^ « Rcfium nuiu fic arbitrio. 
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11, Pnncipum plaLica , Magiftratuum edida, rc- 
inia Prudentui». ^ ^ 

. lege ^ fkiifiito. 

JLexeft,.(j?) qil^m populus Romanus fena- * 

tsoriO 

4r^fu ttegum fn /^iiks ^m ^ fogcrt FiORvs «nb Li- 

€0 DicU «au« Rcgam gef(t)al)en^ fo !>iek Leg«$ • 

Drrvii fo ju faqen i boct) promulgimu fic «iiC() einiqc ,]e> 
a)ricbcne®cft5e/ n?ii' witTcn aber Dat>on nifi^f^/ fli]fa\^cjit 

/eliigio i» /. a. mQtiud iytferendo : UHb autf) DCcfe^ ^fl 

jrtgercip. ^ier fe^-^n R3ii' t)auptfdcf)licf)aufDenftatum /ibef» 
ileipubi. Romanx , cc DalD ba^ Slnfel^en eiuer Arifto*'^ 

:ratie t telD eittcr D^mocrade ge[)a6t. S>iefer itatus fla- ^ 
ihra»^ tNII feicle HCUC Leges t»aiirfa(t)Ct/ Utti) Dfe vmas de- 

lominatiattes juris fcripti bei) tKfl $R6lliem* 

£)ieerllC Species juris fcripti l^eiifcr Lexy Declmperator 

it){t reDet t)icr yar nict)t de Lf ge in genere , 6a er eiitert 

uiTum Imperantis aaiCiflet. !Da3 mtrb fupponircf^ Da^ 

;ttijet)ir, ^i To %v^iiy\r\ civiuce gerit , fan t)encn Lc- 

Mlfi^etben/ DU Subditt ^etdpeil. £^0« didtur a y^rj^». 
/^, nam ad legendum propaitebatur pib toliris. 
K fa()reil el philofophiee (^er a /iQftfvi^ $ dl^er hiftoricer 

mb it>enn man 3t6mif(|) rebcn H)tfl, i(l ei probabier/ bag 
f^*x a gcncnnet merDcn > raan bat i7c ante roga- ■ 

ioncm folennem bcm populo ad legendum bargelicUCt. 
Dtcfc Lege* u5crl)aupt t^abcn- fandionem poenalem bCB 
1(0 / vel ei^preflam , vcl ucitam* glge lcgcs ge^n - 
utvrum^ tewe in pr^tcrKum , nifi fit expreffe conftitu^ . 

um . T. g. itt iittfiR^m SQe4)<el!^dM)K- oSe ttcfc ge- 

lerkfia Legis gd^bretl )U pcn Mliooihu< Jvris Natute % ' 
ientium, unly adTatideftas/ ^ier rcbcn mir de Lege 
pecialiter fic dida , oppofita Piehifcitis, SCtis,* t)araui 

1 aiicf) Dic Definition ju erflorcn* mu^ fiit nict)t 

inWlOeit/ candem fempcr fuilfe formam & fi^uramRcipj. 
liDmanar. <Denn C^ t)i McmU JRomam habuiOe primo ' 
.eges, ho» dcinde fuiife expulifos. £>(| ent(Illtl)> ettie iim 
erc fpecies 8c fictc^ Reipuhiicar. ®fe HWttm Confules 
abcn/ qui comWerentf nonrqut prapcrpercnrj* Lfber-» * 
is harc femper manfu , ot^nQcatt Ut Tarqvinii SvpERBr. 

oftcrltdt n)icbcr in Dic ^6t)c m imwmx gctra(t)tef. iinD 

b otdc^^ub Regibus (a|l Oaii a^ngc Ju€ ^^y^^e 10 Di fc i 



c a iNstmmowJM JusTMiAKi LiB. I. TitHU, 
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torio maeiftratu iiueirogante (vduti Confule) confti- 

tucbac 



m QtetA tege» Regi* ftltt) pwmolffW WWDW / t)lt aU£<> 
in btt Leges XII. 'fabulanim mitgtrOBUMt!. SlafObtm 0» 

Dtr t)o« JEonialiiDt jReaimtnt abijtWojfft tm/ 

tfii cit 33orntDm|!cn im SuW/ Dif m«n Confiil« iwnnK/ 

. ti wtxi nm nbtDifl/ ®efrt5< W •P"L?'^ " u""*^ 
'. «fcfiilittn/ unb fNb iW) ii>n<n 9totW crDoUn bncttte- Hmc 

nova euftenie forma nor* leges rcquirebantur. ©tC 

hattm titit «itt 3fit Jus inccrtum . t« roarcn floc fetne 
RgS ©oSc bS ioW Mibifl tocauf htm, «e* 
fc(5c ju (leben , fo foDen Ite m naH> «np«MUh"" aSS 

tCII bic Leges XIL Tabularum au« e)Cie*ente«to. WMI 

iflbclt itilgemctn bie Confuies poit Regifiigmm . tof fif rtcp 

" On frcrat!e«t»flrt»Ct, & certe n«vus eft, Leges aliusgcn- 
tit adlcilcene. 9iaeinf«gef(Dohe per compromiffum , unO 

qux fimdi». fi;b RoMvio Ijaii» fiorcme» , l^tsaaa^ iMm 
^ Diclebarju, viA Difm. med'. ^A» ttMUM vvmltfU 

2)icf( Nobiies iiunDcn mit bcm Piebe in tti«««*n.w» 
BtQnie / fou&crn bit ttoUcn etnt »?'♦•«:* »f ••"•"S! 
tcn. ©ie Patricii woKn felbil mit einanbec unttntg , 0« 
iwirtx etnc iMy^fxl» brtroul ©i( foUtn nun Legcs acbcn/ 

W^aUtI»f£t)i*tBfl*ni*tmti)C >firgo adperegnnos ibant, 
nepatridi & plebs aliqaid oppon^. ne putarent. 
eo» in condcndU legibo»iii»iaptiii»is~«tn™«^^^'^^^^ 

SoLGN uiibLvcvRGvs wowii btn <rt»B®ol(Rr« ittSttnfeD 
lioDcr «jicnqcn fie nact) ®rte£l)enlanl). Sed iw»n a^foti? a« 

ihenienfibus vel Lacedaemoniis pctierunt jus faum. 

ab aUis. rebwspublicis : Grjccia enim ex rcbuspubhae 

variis confiftebat. vid- Grotivs im F/m: Sparf. ad /i». <U 

(Mi./m SlnfrB8«.bco«tfrtfif lo. Tabuias lufommett / 

dcinde adbnc d^ai addebant Exinde folenne jus Xll. 
tabularum cxortum : ailfo »ttCttt tM 3U. Tabote «11 

SKi((l)iHfl|(t) oon ^tfcljtn, jo Grotivs mfonet, «J!^ 

Hebraico aliqvid influxifle. «g roOC OUtft « «wnhu* 
- Romanis . h. e. ex jure per morem Sc confuetodiBen» ll>. 

tndvfto, »itl borttintn , ingltitDttittmog tJon|fiiLc6tw» 

llegMm. mmnfi Dot ilbfi: Die Leges XII. Tabb. btffet, 
.«ommentint bft Senator ju Geneve .Jacqbvs Oo- 
■inftcniiuvs . qui eat e« iiaufirafiomtimt difpol^t, kit^, 
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bac PleUiciciim eft , qiiod plebs plebejo ttia^i'. 

ftratu 

vRSHvsivs sAtmTcvs GENTiLisunbMARaLrvs t)abcnau(]) 

arubec commentircr. SJBcil biefC Ceges ex Ji;r8 Grseco- 

um meiilcng gefloiTen/ fo ifi gut/ roenn man au(t)Oott 
m Jurc Gracco ciiK Notift ()ai / unb fol(t)e« mtt bcn Le- 

;ibo» itonanoriJin cotnpanm/ bcrqict^cn liictctt Samvh; 
?ETiTvs tO fcincitt Cmmmstk Md Ai^.prxfiimf 

wUW »«^n»er9lei(Wi<t) ifl/alKc fel)c car ju finbfn. 
OH Legci XIL Tabuiarum marcn fur^ , n)a« fur^ ifl/ 

'flcga gemeini8li(t) obfcur ju feon, per confc<juens inter. 
)retationem efflagic^bant. Hinc intcrpretatio pruden- 

um, bcrflfeictHn 3itm htif ben aiomern bie MagUVirats-^er;* 
oncn / btc Con<u!es aiifdnglittJtHttwn. Oftmannmi jitfor 

tliea fiittdum jwris civilis fyMt , ^tC Ciciro bie Lcges XJL 

rabb. ncnnct; fo mufti iwm boib aufbtcfe^rtciu jusnoa 

criptum befommCU exdccifione prudentumunb ex tritura 
rori. ©aS meijle Jus Civilc i|l non fcriptum , fo |)srna((> 

criptum mocbcn- gWan (an amft nitbt immer einccleo Le- 

^cs l)a&en/ crefcit aliquid aut deficit, inventa iegc in* 
irema eft fraus , & haC; inrenta nova lcjt. Princcps 
non jurare poteft y fe nuaquam ab hac lege reecdore ' 

reUc, bccglci(()cn lex feripca i»(fre mill nnb ni(()aa. vid. 
Jitt.Nshtr^, S)er9l5mif(()efp56el mac alfo argmoi)mfct) ^ 
unb tcaucte mi)i, bal)cc m\it cc ncuciSefcfjcbaDcn. unb 
ojeil becftacus Regius a{H)cf(()affc^ unD i^neu (o oicl »0« 
it)rcc cclaiiglen greo^cit oocgefaqei roucbe, fo fagfcn fte : 
ffioblan / ibc miiffet m neue©efcijc macftcn. ©ic gorm ^ 
^cc ^epublic iDac Ajnftocrati^ s umcr bi^en 
m\ bie Confuies bic oomclmilcni Dicfi f^aticn bctf Djra- 

ftocivm » 4M t)at bOiKO <»oncanricet. 
)Crful)C alfO : i) f)at man in^fehatu ddibericet dc utilitate 
hujus legis : i) l)at man populum pr<«paricct publicis o- 
rationibus pro hac vel illalege fuadcnda. 3) O^xSPra- 
ed DOm Lege mucbc b|fcntli(b au^qc^nOCn / ut a quoli- ' 
libet poffet legi. ^t^ii gefcba^ per >frinttndinum, 

vttm^\ bon 9.£a0cn in f. Soflcn/ ^icitgiiactft 

INr« 4i) Si popiiliis erat praepafanif » ilte* convenicbac 
tn ftro » in Cemictis nnb accrcfcedte multmidine in 

Campo Martio. ©a muftc nun baJ SSolcE ^cfcagct mt^ 

DCn: Velttis juhesfis ^imes , Ullb bicfe* flCf(babC a Sena- 
;ouo Magiftracuj a Goa(ulCf Praetore » £li<!Utore , baS 
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ftratu iuccrrogai>ce (velud tribuno) confticuebat ( i o). 

Pleb» 

SBa;(f abcc mat m Ciirrai tiiib Ceorarias aOgetbeiitt. ^ 
ber bom fdne tcftam , man nennre ile aui) libciloi , tabu- 
las &c. oDec 2. Signa, cnif Detn eiiien ilunb V R. auf ^ein 
' cnbern bec iS»ic|)|]a&e A. 55Jol(e cincc n\m ben legem ap- 
probircn/ fo marff cr in ba5 i^m angeeoicfcne (Sefdp fur- 

nam, fitellam, ciftulam, qiias fid. apud SrANHiMivM . 

' l^umismstihus,) m Vu R^gay, bejeitftftctc ^ 
felqcn 3 n?o nic^t , Doj anbere ^ nwaitf A« v An%$^u9 

filint^e. £)at IDap rogacio in Comitiis eeottiriatis f IfO^ 

Jep Die ?)teic()en bag meiile w fprec()en batten. ©ie maTora 
fuffragia/ ronrrjen gcjebicr, uno nacft biefem vaiebat lex, 

scneis tabulis incldcbatur, in xrario publico fcrvaba-ur 
• cura Cenforum, nc corn mpcretur. J)iefCSt)ic^ nUH in 

fpecie Ux , iin& i%tm fletiieiniglitt) f^uen Diameu Don Dett . 
Confuiibus , qui rogabant. S)iefe Slrt ©efefte iu getot 

baiierte bi^ auf Tibkri vm. ConC Pavw Mbrvla & Pav« 
i»vs Manvtivs ^ legihs J^mmm. it. Nicofc.,GRVCCKiv^ 
Tr. 0h OmitHs Rpm. 

(10) 511« ^er rltomifctK »1)5bel imrd?u / bal fein Uatus ejcais 

Kegjbus niCtftlf ^ebeffert / UnD nur Die perfon» imperantis^ 

•eranbert maitni tnfeem Die Patres nbccoo tn Curiis uuo 
Centuriis Dfc grofte ^art^ep anlmailiMt/ un» olfo bie Cp«. ' 
xAitia unb Leges mei|]en$ in ftvorem dlvitviiii ablieffen/ • 
wofcek) c$ benno4) fteiffen folte : Popuium fcrre legcs s fo 
ibolten tle fol£()eg nit^t Idnger IciDcn / unD »eil jicl) einec 
imD ^er anoere binter ba« eBolcf flccf te ^ fam e« lu einem 
. Jumult / Xsit ^JjoSel marb cxcitiret, ma(l)te cineiiatuf|lant> 

^ comra Patricios & Confules, & fcceckbat in montem 

^Aventinom.' !Dte ®roffen (^raui^en imoc aSert^anD fitiet: 
/en» bcn V6M itt befiinfftiqciiralMn &kfcc Drang DcmiK^ 
burct)i unD fagte : Si3ir muiTcn aud[) Legcs gebcn fonnen- 
' ©atHt cntilunDcn Com%UM iributa , babet) mar Dtr ^>obe( 

flarcf rr- vid. Grvcchivs dt Omitus^ ©ei^cr |let)et in be8 

BtvFKiNi Traft. de fsnderihus , menjurls. In his Comi- 
tiis non Conliil rogarc , fed Tribunus Plebis rclfcere 
iicbebac. 2>araU< macbien ftC PUbircHa, qiiae obli^e 
; popjuhim Rommimidebdbaiie* S)tcPatricti inrmilliglCd 
fimCU Dtefcl jn^ar itDCDmo^I ^ L^em Iknsikm 

iikhm , bie fie burtt) il)re jroeoiual^lige Seceffion erftalten 
^ttcn i Da 0 ofi^c iuoi Iti^m tmi chicanirteo fie ubcc 
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t):)S aatem a popub eo ditferc, quo ipectes a gene^ 

• * • * . rej 



^ai ®Drt Popuiusi fn(t(!)((U ratione obligarinnis exiflius- 

nodi piebifcito neue ^iiDd , unDfa^uii: Picbs fan moI)t 
^eges9e6en; btei^ttftinDcn/ abernic^cuttf/ bemi mic g^f 

^rCH ni(t)t adPkbem. Hiocfecedebar populus in moii* 
em Jamculuili » imb lOoUe gdt lOeQBe^m. DeMoncibus 
loxnanis' vid. Olat BoRRiciin Trad. #4«««/ mrUsJtmaws 

mufia. in r^yJwrtf Gitfivii , mib^auct) a part. C^nDlict) 
^f^lnfftigte man jte, unb ^orunfia murbs bcu Piebi- 
citis vis & vigor legum bei)aefcget , baf 0« ciud) ben 

»enat obli^iren foUen/ vid. Avl.Gellivs blcd.Ait. L*i%* 
7 %7» DiefeLeges, toMjH fcifceme (i e. rogance) tri*' 
mno plebis & fciente poj^alo gcmo^et xmtt^ta, tKlUeil 
il|'0 eandem .tim om legtbas a Senatorio Maginrani 

ogatis, ^ Tribuni plebis dfter tDaien nic!)ts anbers , a(3 
Votcdorcs popu'i, fteren DcrfitieDcnc n?ariU/ fccundum 

'ivrerfas re^iones urbis Romande. ^Siefe fOUtCU inrercc- 

liren/ mm il)ncnein Lex ni(t)t miflimD / Diitfffe fic() 
mct) niemanb an i^ncn Derdrcttten. ;£)aS hatce nmi^ 

nct)r Comitia tributa, Da C^ in tribus CinqcC^rieO lin^ 

00 Dc< «cmciiim aBoUE > tncbi;/ alS bir Patriciorum» xm 

'Cll> Oa Mnqegcn in Comirii& Curiatis fo lOOW/OU Cencii- 

Jatis , Da Die «urger in 3liifd)laq genommcn rourDcn/ uub 
:enfus 6cjal)(en mujlen/ ubcrall nur bic rei<t)flcu uuD Dor^ 
ct)mllcn roacen , Dicieniqcn abcr / fo ni(ftts Ijatieu , unb 
siric Ccnfus gabcn / auc^ uicj)t uiit mm tmm aeBec 
ieroon ctma^ reeiic^ \xtib yoliiifcbc^ lefrn mid , nc^mc tni 

»a&Vto « Ctnct Mobile di Vonetia > D^cur/us ppliticcs. 

3ic PieMcica loorcn jiiKir flrofc imguiariuifcii ) aocis 
tiim foiHi c( mSii dnfe^n / bcnn c< lonrbc W Siipublir 

ia(t) cine Ariftoccatie , ^olb einc Democratic. 2)ic(c 
f'x/3«rK unD revoiutio Reipubi. Rom, mac a(fo Dou grof? 
im eiuflup. Qu' ^aben biefe Lcges unb Piebifcita no4) 

)rcn SftUften ? Rcfp. Mutata licet Republica omney t^- 
len leges toili nequibanc. tm Uum gcmol^nct:^ 

IfO blictal-l^iclC/ UHD JUltt fldtcn ftC e^C # quarcun^Im- 
eratpr (u^ fecick lo eSeaa |)ei(fctt^lillb fuit fiCOflcL^- 
es« Sll(o n)ar Leae Aquitia* Falcidia ctn Pl^bifcirum» 

50 tommt inan l)tnttc bie caufas legum, mcnn man Dercn 
)riginem berftel)et. ?8on bcm Confuic rogame ncnntc 

m {iC htff\ c* g. |.aL.t: abia. > Corncli<( ficc. IQon 

D 4 fcn 
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TC : Nflm appellauone popuU umverli cives iigpifi-,. 
cantur , connumeratis etiam Patriciis & Scnatoribus. 
^ Piebis autcm appellatione, line Patriciis & Senatori- 
|>us,cxtcri civcs fignificantur. Scd & Plebifcitn»- 

lcge Horccniia laca , non min\is valere> quain leges, 
cG^perunc. , ' 

De SenatMebn/uliOm 

J; 5- Scnatusconfultum(i i)cft, quod Senatus ju- 
bctatque conftituit. Nam cipi m&xis eflct populus . 

* f ' ' ' Roma- 

(eti Lcgibus unfe aHcn fclgcnbcn Spccicbus Juris & Legum 

'lan POMPONIVS /. 2.^. deOr '$g. Jur. BYNRtRSHOEK i« 

Umtffii d.ieam Ugtm, abfonlXrlMbabtC Georo.Schvbajl- 
irvs de FsHi jHrispnukmtia Km. tUMt^elCfm mSm^ 

<l l) Qu«r- 5Ba§ l)at iCtum geI)ci|Ten ftantc Rcpublica ? 

Refp. 3n iRom roar fcit bcm Regiiugio aQcieit ein Sena- 
' tus cx Patriciis , Dicfcr l)a«e cin grojfe^ Slnfebcn / bertimD 
f atrt ben Docmljmllcn aRdfli(lrat« *^crfoncn / Vrxtonbus, 

Confutibus , DiAatoribtts &c. UM) bllicf ftCt^ OUf ClliClK 

looo. ^erfoneti. S>tc «omc^cn iMccit Mc Con^ 

.fuics y ancinwcil bie 9l6mif(t)e SicpuMte Wiic mcrm Ari* 
' ftocratia mt , fo fontcn jrDac Dec 3iath unb OleMagiftra-. 

tus Senatorii leges rogircn unb projedircn/ abcr biffc bdts 

tcn nict)t vim obligandi , cbc UnD bCOOC DCC populus roga-^ 
. tos foUOe per majpra approbifCt ()atte. ®ie deliberirtcn , 
nrcipooictca Den Lcgcm Dcm 9Bol(f / fuadebaac uuUutem, 
nrgebanc nccdflicaiem , fed ut obligarenc popiilaiii» nimr 
^uam effecenmc. ^n i^CCIH Ordinc ItiaQtCII ftt 9CI0t|rc 

. SBcrorbnungcn / abcc feine eigentli(t)e Lcgcs , Mtm filc gicii* 
- gcn niemanD an / aU ftc fclbjl untec einanbcc. 2llfo i|l Da« 

HOeS nicOtJ/ 0)a5TRiBONiANVs faqct verbis : Nam cum su- 
flus SCt^ vim Legis habencia nunquam fuerc in 
lUtu . Aciftocraiico > »01^011 Trikomanvs c^t; @ic ^Ottcn 
p^t magoam amj6ricatcm 9 Mt Fmogativ^ » lontCB 
Dietcj attCill WCrtt|>tCll , g. cnumphos dccem^cc» de re- 
. Imjs ad p^tiam ^cAautibos ftatiiM^ dflfil)Cf«fc de fii* 

turis legibus , fed aon ftm legem 5 Da< ge[)ortcdOctn Dcni 

.Populo in CoiTiitiis coUedo. 2)ie SRcpubliC »aC JlDaC 
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lanu^ in eum Ufiodiim, ac difl^cile ellec in unum 

convocari lcgis rancienda^ caufa : ^cjuum vilum' 
lenacumvice populiconfuli. (ix) 



bractt 9 fte (iefen (Att bem 9?d(^ nod) dntjicn®e()ctn bcl 
nfe^cnS/ unb bem ®9l(E Dcn iS^cin l)<r altcn SrcD&cit^ 
:ffm ft(t) t)al)cro ni(t)t Keges oficr DtmtHos , fonDcrn im^^ 

rincfpes Senatu^ mhncn* vid. Diifert. hn GumdUngimut 

m CenjorUui. ^ ®ie autorifictcn atfo 9(ctc()fam NnSiaci^/ ut 

Cta haberent vim legum , uttb bcaucbtcn Seiiatum HUt 

\i fimuiadinim, iDoburct) iwn 9Bol<( mctp iiiac()tcn , 

urare adhuc fiberratem. Conf. Noodt jmmJia. 

5i< licjTcii c« alfo nodb tmmer bct) ber altcn 2lrt , «cfcftc ju • ' 

Cbcn/ ben)Cnl)Cn. 2)CK "^^'enatorius Magiftratusfomof)!/ 
U 6cr Plebejus , regicrtC no^) / abcr bic Imperatores , 

Dcnn fic etHcn l^egem geben mlun i flienflca m ben 3iat6/ 

Itelten Cinc Oratlon, propomrtcnbCnLegem, recom^cn* 

tirtcrt felcoeti I uitb ^cgaben iftn bec Odibdnuion bcf 
iia(l)i / iKt Dcntt tottmanb tmt ^cr^ , tm Legem ju 
Rtfbtatacn ' SBenn tmn btcfc DelibentioaficfilNNtt mt, 

0 ibat ber Omfnl relationem ad Senatum , unb nacft bcr 
?anb bic Imperatores, aWConfules , felftjl/ hincoratio-; 
lum Principum & relationum ad Senatum faepc fit - * 

nentio. jRacb bicfcn Orationibus mufie man fic^ in beu ^ 

iCtisrict)tcn/ nemo reiiftere audebat. vicL SoPio GeM- 
iLis 4^ Ora$imfius & geb^onHui Prim$imm. S>te{plC 

icipionNtf^tn :Mi&w nnb Rflofisflbr juris aiUorff. 
Bein •riibcr voat Aibemcvs GENmrs ; bepbe mctrcn gc# 
cl)rtc 3fiiri|len. fficfaqtc Difputation ifl fcinen Parergis 

)Cl)§CfU9et. Conf Christ. Ottonis a Boeckelen. Lubec. 
Dilf. de Graticnihus Prin^ipum. SBcnn UUn / orationiet ' 
deliberatione & relatione fa^» bcr Lex appi^obictt Wsc, 

'o bic^ man fei4)en etn SenatwMfmkmmt »cil bie 
Coa&idtin Senani btc iiontcbmflcn nmren/ <Htt ntan bte 

SCta wn tbncn bcncnnct. Sbb Imperatoribus ^t man 
!10C() Lcges (jegebcn / popula convocato , rogante Confule j 
a)iC ^Obcn n04) Diclc Plebilcita -fcb Imperatoribus. 2)(nu 
liC mnmen |l'Ct) Tribunos Plebis, Pomifices, Cenfor^, . 
Confuies, ne populus refcifcettc, liberiatem cfle «ifi^ 

9 CiOfidatui &n|ieratonrte (brtl «(f nuf fub JusTr* 

Nm>^ taOMt fut)r4c « bcn tM»\ nifi^i^ M mag . 
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' . De CMfiUuUMe. , - 

6. Sc<t&: cjuod PriiKipi placuit, lcgis habet vi- ^ 
eorem : ciuii lege regia (i 5J, ciiiac dc cjus^inipcria ' 

nwn tN»MM< bitj* cau&nj ongtgtDm ftabtn ""<i"»"V|"- 

Rificam ,tnaiDl)cai>«awr«asPnncip«m mttjr unt) «KJ)C 
fl(rD(i(nttn< vera 

lUU' baraiiJ (Ct)tn : Tempore CicnoMis •fWIC iROBI Ofll 

»Ol(fttld)rttll, iDltPHLEGOK ScriptorGraeeus it ee tempore ' 

iKKUfltt. foa<n iibtc 9- ^DJiaioneti in 3iom atrocnnfton, 
luafi bomabtt roartn 60* Di« Comitia en vogue. a-ac;itn 
bat uian OomaljU m convocirtn foimtii , imb )cr^ 
mii mu Ott Wcnot obmmmi vid. i«jc. Vos- 

■ swi UmH^^lmJimt wrHi Jima.-^ e(Ut(>(lttn tt4> 

nicbt oQt tn Dtu 3iinq»3)iaiirtn auf / fonDtcri iw wiiwai* 
fltn roartn oiif i()cen «on& ©iiKni. Amtowvs Avemmw, 

■ (in ©ponifcbtC »ifcf)i)tf JU Saragofla . 1)01 -fe lei*iuf * • 
,iOW.flCfCl)rifl)fn. Gellivs N.-a. Htt>c. Ub. 11. Cap- 7- 

au(|» / nM b(9 tKn ^Cus mfl^oaiiatn/ ft^ octid . 
fititifltt. . . . , V 
(i 0 Sit9l»mifcft(n 5tooftcmo(t)ttnni<6t9((t(t>C«mft|rotioB^ 

fit btbifUfH imaginem priftinac Reipublic*, Itfftn C«ini< 
" tia balttn rogante Confule , unD mO(()ttn Plebifcita , fci- 
fcente Tibuno Plebis. Plebs concurrirtf / bod) dirigifj 

ttn (t( bi( MatWne. @i( ma*tfn SCta, «nl) fogttn/ U( 
■warm Prjw^ iMttiiv, tMf ^(TQ a6(c i)atttn fit nicOt/ 
fcap fif flct) t)(kt(n Reges stittnmt/ fonfi(cn nuc^/^ri»^!»^» 

«urte tr DorWfC (nnrujW. ©i( SRomtc loniai MSEjrt 
ni*t l(it)«n i Dtnu jtDfcman »oc fitc bit 5ceo&f «t ott m* ^ 
vMiblic pottir(t. ©er oltt 3uri|l Labeo . auS) Cicero 

Ibtt m Oro^ ®ffct)ttl) OOn it)rec fuppreira hbertate. So(5 

SoimIMu^ otrga^ man Dit gcen^t, man »iicd( Dec X<^> 
atnwijnt , tM J(nfl(» M auMniuiafP mtiit an / Jm • 

' ImperiWiOrt» Jtt (((irdkn . :. tMtm^ «m 

6i(ffmtitut ouc^ btc Lm Hni^MmatwvS»: J»^; . 

ANvs IfOtt DOi fimulacruia nKfl , «'«1«« mpiwb« ^«f 

& fi<nriXt'»>< nomen. iH ti« gcoiTtc ©tctit/ n>o« £«» 

ffi) , ol» w^"" ^'''^f^l^* oufgtfommtn? ®o« tc 

6, hot Imperator Justinunvs in Ditftm §• fltfagtt: 9Jttn* 
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• De Juhe NAaroKAti» Geht» et Civ. ' SY/ 

.dt. pop.ta,ci&inta.n. ,L;in;p«to.fJ ^ • 

DOteltatem concedat. Quodcunque £rga luipera- 
per epiftolam coufticaic, vel cognofcens decrevi^ 
edifto praecepit, legem efle conftat. Harc funt, 
t ConftituLiones appellaiitur. Plane ex his quqe- 
n ( 1 4) func per^imales ^ quae. nec ad ^exemplum 

tra- 

, • _^ \ 

atoribus omnem fuprcmam potcftatem ubcrtragtlt j ttfcCC 

»oa Der 3<it UrfpriingB tl^ utucr ben ©cui)ricn oict 
Strcucfui flciDcfcn/ Da it)n ciiuflc Don Avgvsto, anbcrc 
m V£SPAsiANo » anDttc 0ot> Hadkiano j)(rfut)rcR' Ko- 

nanx oonicn Regium abhorrucram» tDtC foltcn fu tout 
larim- omi Priodpaias originei& nauvitaicI^emRe» 

ftam gcfc^et baNn? Refp. vti ifl aueii va^r / imij mait 

ie Lege Regia faflft/ fo oicl t\i eact)e aji6eirifit / ni0t 
iDcr quoad nomen. j>cm ^obcl Durtftc inau lll(t)t njif^ 
en laffcn , baj fic Regcs marcn , Dic wcifcn tcutcabec mu > 

leu i& mool. *^tlfO »ac OCC Lcx Regia in etiedu f(()otl 
leo Avgvsto 9 fcd non liomine i tempore Vs^PAsuNia^ 

)cc fint)it tnoa DUftnLeff^arcxpreircAiifM/ifgenenttctunO 
n er6(tnocara&<n/ loit <r njo« ju 9Iom tfl i lo^tc i()it 

lU(t) Grvtbrvs in^fuo immortali opcre Jnfcr'$f$i$mm 9 

0 oicl noc() u^riq 9c6lie5cn / mitgct^cilet. SBcp Den 
nern mar quodammodo cine Wdaijl, M im\ aacjcitDic 

)oteftatem Imperatorum me|)r laxirct UUt) dilatirct/ a j 

itt0c|(Or^HC^ei. 3RaH l)at eS Ddt)cr Cakpzovio n^^enom^ 
ncn I Daf er in fcinem Tfiua, ^ie L^e dUf^ mim 
Ztofit in S)ctitfiWant^ nttt Dct» gttotiilim «^omparlrct/ 

ttlb iHe CapitoJathmLegemRegiam gcntntttf* Noieoim 
>er Cap^itulacionem potcftatcm Imperatoris arAius fcm- 
)er rcftringimus & coardamus. vid. Joh. Frid. Grono- 
nvs (pater Jacobi , dodioris filii) de Ltgt Regia, 

/espasiaki ^citm fam alfo Da^ SBort-^^^»^ /^egia auf r 
inD Haorianvs qiac Der v^&i^mii^ivOitjim^ioma m(ifbfi 
t, ttftD Dut Masque afejoft. Sort)tr mor mt^ m 

ncn lU>cnat|s veteris «90 &6rig / fonDcm Ot^lt trtel mU 

a 5 aaetn jn Dicfcg 5laofcrl B^itcn t)orte man ii\(btS mel)r 

On Le^thtii , SLth' &c. fOUDcrtl DOn Conjtimtonfbw Phn^ 

ipum. 2)cr ^enatus 6lieb jitjar bip auf 6ie Btitcn JusTi- 

[lANi ; aHein e^ n)ac cine ujmbra Senatus iihe aucoritatc. 

) ^iife CoQftmidoiM^ Brm^ipum mHtii m gett)dto : 

j)6ttiD 
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trahuntur : quonikm non hoc Princeps vulc. Nam 
(juod dlicui ob nierkum kiduliic > vel Ix quam pceiimn 

' qutales, aDie Generale$ ftabcn OClfC^icfccne 3iamcn. ^iiXir 
Untcr ijl EdiHum , mcnrt Der Princcps propno motu , o\)0 

. r .. ne Da^ er Nrum ioiiicitirct n^orDcu, etn^as iefi<i)kt. 3« 
toen 6MguUr'$hu4 gc^oren Mcrtpta , bjftjhu, njclite ftt^^*, 
= toe cini fmb SGBcnn man an ben Pinicipcm re&hne/ fup- 

plicirte^ tunc Princeps fttbfcripfic % rdfcripfic » « darfo 
. " ' fcripiit. ftefcrtpcum cr9C()et RHr Epiftolam oliedjiK» 
^ OUf ei ne Supplic , Memoriale iingularis alicOjils l;plninis» 

'"Cinc^ Privat-?0{anng. Conf. Noodt in Diuksimm * 
(' Maximiano^ Dcr folCjjCj fct)6n ClfldrcC. .y^»^*^ i ragma^ 

• tica iji/ n)cnn cin Prxfcdus ober einc flmusc Oemcinc fee© 
Dem Principc cine ainfrage tf)at , unD mm toiefer refcri- 

birte- Decft$a ftnD decifa» ba t>cr Princeps concrover*^ 

^ fia^ , lites Hbitilfan l)M/ bic ncmuc mm tm St^feMOf^ 

Bic qtfaeritur r An Refcripta & Decreu j^s univerliie 

produccrc poflint & eff dum in omnibus cau& fintrfli* 
bus habeant ? Siuu ^at fclbfl Dcr Imperator Macrinvs foU 
' Cjcfl! negirC( / UnD aQc Refcripta fingularia atfrtjatfCU ©OU 
^ len* Conf. Ant. Schvlting Difll f r§ Htf^rifi. frtnc. §, ' 

. !{• feqq. ^ Diclc Tribonianvm ^CtaDcU/ unD CM 
' ^ HljC eiUC^ JvsiiNUWVwfy DOi flf iHe Dccreta UUl) Refcripta 
^ Prindpom f0 avtorifiM Non facte.' 

' ' bant jus , niff inratuiiTent , |le t)aben alfo Wn fcri- 
ptum , fed non fcriptum SUmcgC ge&ract)t / ut vim ha- 
^ bcrent confuctudinis. ©aflt X^ii ©a^ Noodt in Commen$. 
i'' ad l*and. n)Ol)l obfcrvirct. Gvndling. ad Oigefia p. fZ. . ' 

. 2>iefW ps nbn.faiptum i(i ftcrnact) ein jw fcriptum pro- 
inuigSim.m moctai. /(Bkt^^mtc btc Aurea BvUa aufanot ^ 

^ jus non fcript^nMUr/unl^pttpromQigfttiofiemfcrip^ 

iDurbe j alfo ijl e< au4) l)ier gegangen. , CtoRitttcionca 

^ectales f. lcgcs (ingularcs fiuD Privife^ia. Privilcgiunn ' 

3uafi juf privum , . /ex frtva , i, e. lex peculiaris , XwX^ 
lei nicl)t aflebiuDet / a(g fo fcrn man ben priviiegiatuna 
pro priviiegiato t)aUm \m% v unb iu fo roeit tlnb lle^^g^s. 
' tDCtlman eincn folcbcn priviicgiamm mup ungefrdncti laf« 

?<te I bcnn tS* privilegiatus f)at Cttl jws prohibcndi omni. 
/ibns. Ih libel^a RcpubliCa fmDCt ttmn IHntfl fol^ Privin 
i i^ia. /PrivUf^ia M.sn/gan$gr ^ lex erat XU^ Tabula±. :^ 

^•ji..'— . / r * , • " rumi ' 

• ' . s » 

* * 
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g^vic > vei ii cui iine ex^mplo vi^bvenic , perfb^ 

i non cransgredicim Ali:i^ aucedi cam generalts 

» omnes procul dubio tenent. 

• * ♦ • .... 

• ' De 

m i tMn cl mKiaibtt m itnglcicbf^cit nmtt Oi^ 
©a (i6ec Die Prindpes famen / tjerdnDcrte tl^ 

t\ti/ bk\t matbUn aUi ftbpant^ IDClp/ ob poteftatem ab- 
lutam legislatoriam. Priyilegium eft jus «on omnibus 
irens j uni prodeft , alteri nocet,i mcil 011(1) etlict)e Pri*- 

icgia nact^t^eilig fiiiii Priviiegia lifiHa m &if^ ni^t 

if / fanlXCn eximircn mir iem(mD parclculier a lege. 

ite jinD vcl PnviUgia fav^sMfa. wcittt Dcrfemgc , 6er 
Motiuiu r t>mn tinm ^u^en ot)er 33ori()c(l ()ai/ liber* 

tcm fingularem concedunt j vcl Privilegta oJicp^ , i . e. 
OT« fingulares , J)a Dcr Princeps bic ©rrafTc Crl)Oi):t. 

g lauici injac njun&crlicft / burct) Priviiegia gcraDcbrcDf/ 

bcncfct JU n)CrDcn / fingularem fubire poenam j aUan 

an mu^ ^ier nictt na(t) unfcrcr langajge urtbetlen i tNc 

xnas fiiigiilares ^citTct Cicero fclb|l Privilegia » paenat 
iviUgianafc J>te favbrabilia ater ^ilDen Oflejeit grariofi 

iqi4d * loenn fic atid) onerofa flnb , unb fonnen ba^ei; 
lejeit micDcr aufflc^ohcti nKrocn. vid. Beyeri obferv.iita 
5 obferv. Hafenf. ^clci]ni^cit barju ttjar Dicfe : F . . 
me bem 6l)urnK (icn oon 2ad))cn Dasealcnber^^Befcnunt) 

fonopo!ium fur 8ooo. 5}it|)lr abacpac()tCt. Videbat E- 
ftor, fecflclxrum, Qleid^tOOi)! O^ar bag Privilegium 
tulo oneroro er^aUctl- Qu. quid jiiris ? |m f(|)neb BsYtR 
ibdcfcndiirlC/ Eledorem pofl*e rdcindcre privilcgtum 
onerofum. Eft enim privilegium , ineft fcmper a- 
juid gratiofi. Ergo habet gratiam X Principe acceptam, 
atia auCem ob faluris publica? rationem omnino rcvo- 
ri poteft. Si nihil habec gratiofi , cur privilegium vo-L 
s ? Die Edcntia privilegii ^cflcbCt in graciofo > talii 
niraaus non cft /implex, e^ iTccfct cinC gratia Oartnncrt. 

mg(nl|tni)/ »tc ^etxaijt, m ctnaifrc9cn SlcyoMic bic 
ivi^egla fo gar frcquent iud)t / weM wan auba/ fo Diet 

Oglict) , bic a^qualitatam inter cives JU erl)alten UliD dU 

\ DMb ju bcrftiitcn fiit^ct , ti fei) bcnn , baji einer gac 

ecllcntc Mcrita bcfd^e foUe a&Cr aucf) Cin Princeps 
l()t fO liberal battWI fei)n / roeil aurt) in Monarchico Ibru 
anes cives fuos sequales ftabcn foflcn. Cicero bat^ 
\: fro SexKHorci9 DiC ®^40(k||mt tm Ptivflcgiorum in 

pubtica Mncriea. , , Qs) 
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De fure Jhonorario. 

7. Praeconim ^uocpc Edida (ly) non modi- 
cam obtinent juris dutoritatem. lioc ecuOn jus ho- 

N - nora- 

- / • • _ 

AcdaitNn s jnaximv$ konor jerat Pntcorius : ^iinfangt tMCx 

tec Conrui aDem^bl <tti(( Pr«cor, ndi^Dcm ato Con« 

, fuiesweflen fccc^iiricqc abmefenl) |ci)n miilien/ tin\)l)tcTH* 
. bunalia nicl)! Uec tonu» / lu m\xU\\ befonDcrePrar- 
! torcs gcma(t)et. SlnfanciS marenDcren nur injccn/ nact)ac^ 

^nb^ mUliWnmebC OCrorDnct. Jus dicebatur nomioe po- 
puli , hinc publicc diccbatur pro tribunali. Practor ie* 
debaj: in foroin fella curuli , ()mtcr ibm fafCII ^ic Aife>i:o- 
rei, quoromomfiliis interdum utebatnr, hemicydam 
vel femicirculum Ibrmantes. SDk Liftore^ fecMcnrcit Cftn 
cum fafcibui» & fecuribus. ?r j)aaet)ic t)ot)C Jurisrfidlioa 

m^if cc fontc auct) Jeine leges gcften, ec feane fein impe- 

. rium merum , fonDcrn nUC mixtum, i.e. tempcrarum. 
Jus dicebai Praetor , Diefcg a&cr bcijTcf nicftt Jegem fcrrc . 
ied mtetpietarlt dicere.quid iit juris > qux adio, quae 
fensnttl^ conSpeut. lA jus vocare ()Ctffef DallCC ^ Praetd^ 
. rem vocare. S>tC Praetores matcn fiion di((6;9mcgcn Rltr 
Mininri legum, ftC foItCII fcinC Magiftri legum fei)n ; Olf 

lein DaJ Jus xii.TabuJarum flab iljnai @clci]mbeit DarjU/ 
. loeil eg bipweilen l)art 4niD un;uldn(ilic^ mar. Erat Praetor 
, Magiiiraius togatus , uuD iDcil cr euicr Doii bcii oornei)^^ 
ijcn SRajitlratS^^crfoncn irar/ fo t)ieiTe cc Maj^iftratu^ 

Untrsrmf Itnb fCtnC Hdida fu$ bonordrntnu Slufciftglict) 

rturbe cci jmac nitr ex Patriciis jcnommen / nacftlicco abcc 

Ixm D^t« plche m()« 

incn mujle. 3Bictool)l Die Pnetores nun fcih jus novom 

intrGduciren fontcn^ fO l)icf CS DOCt) J^s fummum ftri- 
Aum interpretamur , mutamus , emollimus , in micio- \ 
' ^ rem pariem fledimus & ad fada in juie iftofummo non_ 

' contenta applicamus.. Unicr Dicfcm Prictext mact)ten jic 
tfftreniet) itcuc Leges, bcDtcnicn tli) abcr DccFiaionum^ 

HnD tbatcn aflCl Mib fpecie a^quiiatis ae^itas vero cft 
prseter jus ordinarium ibridum & fummunu ' ®f)n fDl* 

(t>cii Fiaiombus i|l Das flan^c Jus Romanum anacfiifl^t • 
©lci(f)n)ic abec anfdjislict) nuc ein Priecor , fcil. Urbantr*. 

HOC/ mtt) ftafetWOUU^ crefcente numcro percgrlnoruiY. ' 
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rarium iolemus appelkre r quod qui hotiores ge^ 

it, idcjQii ^iagiftratus autoritat^ein liuic juridedc- 

npiu 

i. — I.— i » « - ■■ " ■ " — ■ ■■■ 

m eistjKC ^r^ot peregrint7r|;u)ti nrafle^ alf0»iiri)ciiaH(& 

n h\t Praviocias Pnetoces <icf(l)i<f(t/ &te Oiicr alltKllltt|r/ 

\li biePracfores jii jRom , jii ia^m l)amn. J)ie Liaores 

)Ci)iUUCn \it ClUCt) cum fafcibus & fecuri. Conf. Spanhe- 
VII V5 4e ufu 6ir frafijnifa J^umirmatum. 2)a^Cr tO\m\t 

ba^ imn m\ mUn Praeioribus licfct, oUt in tcrSiabt 
jtm mnn mlbi mcbr ai^ mttn / moDon ^ Urifsmis 
\w« £did|l.ptoponiru/ bcr f^eNgrinw (Uia: feim Edi<A». 
inact)en fontt/ i* Ww)tt RsiNoibvs . Prof. m grancffurt 

mbcrpbcr/ iii fcinen y-^^Wii^ folt^eJ bcbaupmi n^oRen/fon^^ 

Wrn er judicirlC blO^ fecundum jus naturce & genrium. 

HJeil nun bic Pratura cin munus annuumroar/ unb iaiir* 
lict) ttn aubcrcr Prator auffam ; fo pjleflie berfclDc fcinc 

[nterpretationes obcr EdiAa m aibo f >Avxeift$ki$^ i,t. ta- 
bula dealbaui Qlit fct)nHUtCtt 9&UC0(l<^Cn |U proponiren* 
iridl. $tfM&siv$ de.M90h ulMr^fnm » t!cr iHtfC^ ^ccarat fHEs 
[(l^rcibct; In >ac tabu^a fcribebat Edida • waj fl Mcftf 
[^a^r llbcr fprccten n)OQc i ^inJemva Edifti aequitatis 

dabat , babcr m\it Sylla babcn / fic foltcn n\^\ fo offt 
changiicn. 3a l?i^n?cilcn cinberun fic ibrc Ed>da fcl5|l ia 
il)rcm ^cAjXi^ mc^acgen i()nen aufgclcqei marb/ fecun- 
dum fua annua Edida ju fpicct)en. S6cil abcr Dcrai enbtf 
[t4)t<^r ju .t)ie( n^urben / fo bcmoa folc^ci ocn lEasAr Ha- 
oRUNVM^ Daf cc fo((t)c in^gcfamt tar4> SMviyM jvuuNviii 
RfcAWM coiiigiren / un6 ant Dcn Dornebmflen lcA tt.^ 
iitium perpetuum Dcrferttgcw licg. Sr ocrorbnete juglcicft/ 
Da^ bic Praetorcs imcl) beii]fclt)cn judicircn / unt) t)ie SCti 
^arubcr commemircn foltcu. 33ic Praerores hattcn nun 
ii4)taaeiH i()rc Ajfejjores, (oubcrn aud) tl)rc ju.Hces 
ianeni Dcnn mctl t)cr f roccffe fo bicl n^urDen ^tx^f 
Praetor n\^t aM {iM utuerfueOcn fontc/ fo mu|1( cr Scu^ 
e ^abcn , Dtc Dal f adium^ ttntcrfu<)ten , moruM cr iict) 

liC^C befummtrtC Vvxm dabat folam sM3:ionein» 3.€. 

Dcnn eincr mcqcn eine^ ©arlc^u^ cincn txrflagcn woltc/ fa 

lab er il)m Condidionem certi cx mutuo , biC @ad)C as 

>cr murDc flleiil) ciucm Judici pedaneo Don il)m aufgeira* 

|<n/ biefca inrtruiclC CL' fcl5(l : Si fnm , condemm au% 
ilQhft. ©crfelbC UlUClfucbtC t aa re vera mutuum ^d- 

itf unD Dtticl ipar Dai laauiii . moriitw Dcr Jvdex in 
■ Dcfon^ 
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runt. Proponebant & ^iles Curuies ( 1 6) cdidum ; 

, de quibiisdain caulis,, cjuod <k ipfum jm^is iionorarii 
pordo «4^ ^ ' 

De 

5efont)ern Hcinen ^dufern / bafiitcis 1,^ c«gnofi:irte* judex 

' pcdaneus Wurbe ttCitlUmt/ quia non in tribunali fede- 
liat'» fcd in fubfelliis , & quod pedibus terram contin^ 
^ gebat. Cognofcebat dc pfano in piano > non in tribu% 
nali, non in fella cumli » notionem taotutti habebat. 
€r ^tte Qbtt (benfOU jeitie AffeObres , qQdnim confiiii« 
nitbatiir. VhL Geixivs M^. li^- C air CfC 

oiirbe aurt) burtft baJ Soo« eraeWef. Con£ Gtwt. Moomr, 

de ]urfsd$3. & Imferh U^, l. C ih 3EBenn Ocr Judex 
pedaneus gefprOCtieit i)(itti f ad Prartorcm ibatur , D(c inu» 
Jle bie Execution beforqen. Crcfcente urbe cr^efcebant Ji. 
tcs & controveriiae dvium > tXlJnt ma(f)te man t)erndct) (Ut^ 

' nier imJtt Praetores , unb itWt beren bip jc^en. ^ati 

mf^t fCbCtl Praecorem m foro fu^ 1 Dcitn ttl 9tom tomit 
»ie(e ^SPiti I iie(e regiones • t>iCk Qiiarticrs. Poft EcH. 
Aum Perpetuum burfften bK Rraetorcs fetne EdtAa me|)C 
tnacben/ fcdaliis artlbus jus lua ex autoritate Aabilie- j 

bant- 3ji|j ficbet man, Da^ bcr ()cuuge ftatus ju- 
diciorum t)on beiii 9t6mif(^cn qants untcrf^^icben fci)/ an^ 
' gefe()cn unfcre Judices jugleicb SRaaiRratd ^ ^erfonen finb / 
ifl[/ fte tonnen m(i)t aOein de faao , fonDcm au4> de 
jore cognofdrcn/ imb it^rc Urtl^iU ezequircn. \ 
• (i^J 06 jn)ar ber Practor bie mei|!en caufas civiies ()at(e/de 

quibbs jus dixit & cognovit de jurei fo proponirten bO(t) 

toic jEdths Curuies , bcrcu gUid)faas in bicfem §. gebafl)t 
tDirb/ aucf) il)re befoiiberc Edida/jeboct; mit bem umcr^ 
fcbeib , ba^ bie.Prietores meit mebr eacben i^mvx , a(| 
Bic iEdiies , itttrem biefc luic bic^IarePt ^ 'l^oliceQ « ttitb^iri» 

rcrt«®a(l)en 00rna[)men , qttse ad «difitium lediAum f CN . 
tinchanc. @ie murbeu Cufules geneunct ad' diiferentiam , 

ab Adilibus minoribus iu bCU Municipiis UUD StdDtClt 

aufTcr 3Jom; rDclcbe aaba it)r 2tmt fut)ncn. S)cr ^^di is • 

Curuiis fap auf Dem Tribunal , Dacauf llUtlb b(e Sclla 
curutis. !fr n)UrDe cum majoribtis aufpiciis gen>e|let/ 
Hnt) tDOC major Magilinitus > i e qui habebat po€eiita«* « 
mm I. qui poterat terrere. iEdiles Mutiicipales nec tri- 
« buna poc feUam habe|l>ani:. y}£XiTtQ^piS»d$^4^Mnts 
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De Rejponfis Prudentum% 

,8* Rclponfa Prudentum (it) {imc fentendcr & 
liones eorum» quil^us peniiiirum era( de jurc tt-- 

I ■ 

I " * — \ t • - • - ^ ■ M . - 

imktfalthus. 3>ur(& biefcil Tradat J)in Otto \m ®{u(f 

iinacl)! / n)url)c bcfannt / \m iiaft Duisburg unir 
0 gac Uicc(l)t. ^Dolim)*gad)cn ficbocren Dorbic ^f. 
iles, matt tMUfie ^ ^oliccQ^^Cifter ueiuKu* Sj&^ 

!armmAbiantur » fua condebdnrEdida» Jic^ rrdetorei» 
abebaht Aflellores de £1^0 cdgnofcences. ${flcs ^ 1901 

4m3KarcfMtautTciel)5cte/ owt) bie ^uren (lunDcn uiuec 
)nen / muflen nomcn ruum profiteri , fon|l nnitbcn \\i 
ic&t flebulbet. 9Benn meinSEIiter ^^dihs curuiis ^cmc en/ 

) nWC 10 Nobilis. Sellam curulem vide ap. ^rANHtxM L^i 

ON'. 

) Re(jponra Pradetituin ftnt) tefpotila JCtorum » JCtl 
prudemes dtcebantur. 6ie aObett flci) auim0( 
ftt Philofophos , Sapteiites , fonberu Prudentes , 
t^iffen# q^^^ juftumvel injuftum. @^bcm '^erpondiruil 
lUC Die Pontifices & Sacerdoies de jure , n)ie ap. LivtuM 

\ih. 9. Cap. 4. augDrucElicti Heftet. ©et) ften Bcuifct)en fpra* 
Den e&enfalll iwe Sjcerdom, unD bie ^auier l)aacn ii)ce 

DrmJ0n$ qni jus dicebant. vid. Tacitu^. 5)a abcr Dit 
furi^deiicia bamM mitt t iKI&en 04 ^^^^ fuxntni, No> 

nies, Patridi ber Jurispruden^ ait(iemafret> 6ie fc.^iett , 
iff) fo 1)0(1) , Dap man ilc fcagen niuilc : Ljcane quatreiie ? 
&ie l)atten adefcit groffe Autoritdt / nennten il)re 8eute / 

juibus refpondebant , Clientes 5 Lal)eC fprCCftcnDiC VlDDO* 

*aten nod) hodie, ittejn ai^;;* -> t^iemobl ein unausipicd)^ 
icftcc UntecfdjeiD 3njifct)en eincm 3iomifcl)cn unD DeuilcDcrt : 
aimocaten anjutreffen. > 8^ wac eiiic Fincfle dcc Patricio* 
uflii « Die iki oatf fo ejiijucicDieit nniilen / ba^ Dai semctnt * 
Boi^ ^ imperira piebr» tf^nett oute SBortc «eben tnufle» 
Diefe Refponfi Prudentum tiekn oerucfacoet / Dap iSM 
(us non (criptum aufgcfomnicn ^ Dcnn fcine leges toiuea 
)crglcict)cn JCii 9e6en , aDcc ibre interprjtarioncs > Defcrt ■ 
)ic Legcs XII. Tabb. njcgcn il)rer SurBc imiM i)^t»^ii' 
^rten allflem4l)ii9 per imitationem eiii jus cin- ioic* 
)cn j<t>ac nld^t pubUcicei per pnconem > Dcrarticn aDitt 
icr Mlum vki^ jiirif foij^tU S)al lam ato( fkt4 iDftitO' 
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ftondcrc. Nam antiquicus confticutum crdc,^ ut ci- 
kn(> qui jura pub^ce (i S) xuierprecaiencui , quibus ; 



(CC lempore Ciceronis. Jurisprudentia conicmncbatur , 
quod imperiti cam profiterentur. Quicunque itudiorum 
fubrum habebat fiduciam , refpondebat de jure. 
IDUCDC itmm / flCrinflC , quotidianum i |)at)CC i)at AuGc^ 
sTus , qui totum orbm componere» novanqueReipubli^ 
cx formatft inducere volebac» gcfOgitt # tl follc (cjner rd* 
, fponJircrt / Ut n\i)i tHtbe autoritatem Praetoriam. (St re- - 
ilringiriC bic Refponfa Prudenmm, l)a^ fcirur de jure re- 

fpondircn biirffu, al^ bcroon il)m ^rlau^nip l)aac. iKi 
bcfam tic nltc facuiras rcfpondendi Dic Obcrt)nnD , ba cnr^ 

- (lun^ IDiCLUr cmc foIdjC autoricas Prudentum, ba^ CinR.C- 
fponfum JCti aucb galt line ratione adjeda > mA CC au- 
toi^tatem publicam & facultatem refpondendl tj^attt. IDtC 

3utificn (K^tett cliDcic bcffcr , aUbtcPhiiofophi i bicfc mtis 

|}cn aOcl cum ratione probirctl , JCtorum Refppnfa eriam 
line ratione adje^a valebant. (gjn Prudens batfC JIDaC 
lcinC legislatoriam potcftatem , cr tOClt U\\\ magifter le- 
gum, fed minifter. J)oc|) cntjlunl) cx imitatione, ex 
fa(fiis. ex deciiione Prudentuiia citt jus non Iciipcuin^ 
ijttod Princeps approbavit , dum non contradixit » bac^ 

<nrt ttidtt acfi^licti/ cr noOc c< ott^ in< {unffttflc fo bnlt 

len in calibus fimtlibus. ®( crou(()< ObeC OCC numerus 

Refponforum fo (larcf ^ baf Dcm THtoTOSto II. fcf)oa Die 

tams flictT^nbc incommoditdt eorgcilcflcf muri^c/ bcr abcc 
i)ic (gcftnjicrigfcit burcb cin ungcrcimtcs ?3iiucl t)cdcn tDo^te^ 
tinl) bc^at)! / t)ag man baiiicnigc qelfcn laiTcn foUc , tcm bie 
ine6i:cilcn 3uri|Icn bct)9cptlitt)tct/ Da cc bcnn tm Papixia* 
Mp bcn SBprittg gab ; Dap fcine SRctjnutiQ fo Dicl , aii bte 
SKcnmtnt ioe^ecanberer/ setten f^lte* vid. v. c9d, jiM»d. 

d€ R€^onf. PwnAf Con£ OrroNisTr. dePspmla»9. $nb< 
. licf) fiilD bieRefpbnfa jPrudcntnm uuD Decrfiones |)on bcm 
Jtapfcr JusTiNiANO , qui omnia fua fecit , cbcn IDtC Dic 
Decreta Principum iu anil)rcn legibus qcmaci)a rDorDcn. 
Cie finb alfO mmmcbr in corpore Juris cin lus fcnprain , ! 

quoc Aefponfa « tot leges , Dal)er in Dco Pandet^Un (a uicU 

Fiagmenta JCtorum anjutrcffcn. 
(iS) 9llan et;temtt.flMtil Da^ Ju« in domibus JCtomm, bei) 

t Dencn ficl) Dic tnngc ^entc auf bieften / tinD mttit)nen mmnt 
seni bil cnDli* Dic Drco Uniyerfiiattn/ 3iein/ eon itinti* 
^ ' . . iiopet/ 



De Jure NATURALia Gent. et Civ. €y 



!)^iare jus reipondeiidi idacuni efl , qui Juriscon- 
i\ appellabancur : quorum omniiun fencencije' & 
niones eam autoritaccm tenebant , ut judici rece- 
-e a reiponiis eorum non licerec \ uc eft confticu- 
n. . ' . 

D€ ^ure non fi^ipto fiu confiietudine. 

\. 9 • Sine icripco jus venic ( i > quod uius appro^ 

. ' * ,bavic* 

- I - ' - ; I I ' m 

lopel mt> Bcrjtiit inCQricii em^nben^ t^fx)totV9m ^to^ 

m erflen C&mne de Rhml. snkm ihd* /tm. & Con*. 

}antsnop, nact)jufe{)en. ' . / . 

^ Jus fcriptum toittnU a voluntate^ Principis expreffa.; 
^xprimitur verbis vel fcriptis vel ore. prolatii» 
eri^iM LQm/muih Hlm tpinmt cx faao tlRl) ex. tacica 
roluntate Priodpis. Confuetudo tolHt legem » & lex 
ronfuetudinem. In omtii confuetudine duo funt atten- 
Jenda: O imHaUomi bcc eine» geUe/ a) apprdath 

Principh aiif ber anfeern ©eite. Jus non fcriptum bt^ 

tonimt nlfO autoricatem per imitationem. ^ n^eilU <0t 
JCtus oOinf Judexcin tefiamentum cgram f.TeAibus con*- 

dimtn f^r gudig fiebaiicn / unM)a nact^getjenMfimiiis ca- 

fus esdftim/ m «nNltr Judex ft(l) na^ o6jgciti Prsiu- 

licio rie^tct; Dem t)ann micber dnOere folgen/ ba cs banrt 
jermutWid) iil / ba^ ber Princeps folct)cj tacite , fafto . 

.e. non contradicendo in futurum approbifen 0)erbc > 

Denn bic 3uc|len dnbern ibre Leges nic^f glcicb of^fntlid)- 
58 giebt au(t) ader^anl) car»? proanaico, oicgioiTenMi-y 
niftri ^bcn jumciUn laxam, poteftatem , Ourel) Ocren Au- 
toritdt oteU fecnogen n^erbcn , naAiut^un ^ loo^ jtc ftie 
rc4)t act^altcm s:^ ecic4)cn biefcn iHil jus , fo mi ^te^ 
ris puhlicirct mtbtw I iy^^(p^f^ baS anbrrc a6cr, quod 

literis expreifum erat , iyy^oL^cf, Conf, Gundlinq 

>. 44. & Hbktii Ptf/#/. Part, I, 7. ». 9. Dicis: 

Confuetudo eft tantum permiffiva 5 no» difpolitiva, fcU 

icr {an gein)ungcn n^erOcn , ut eandem obfcryet? Refp» 

£i fa» aUlO coofuetudo difpoiitiva f^^n ^ e. S!>Or Dic^ 

cm^^ttc inan ciric s&ranf Orbnnng/ barm cntN(cti/tKi0 
ir(I(ic;) 6iC nbcn Surocc l^ancn / t^Anaef^ ftic nuigercit* 

Per coQfuetudfnem fcmiut t$ ciuf / t»a(i fic altepoatitri^ 

mml .^ccna^) foMt c$ cinmt (i:i/.i^^ jt)e&cff<n t)ic 



INSTITUTIONUM JUSTINIANI L».L TlT. IL 

•bavic ^ Nain diutumi mores conieniu uficntium (zo)* 

con -probati, lcgem imitamur. 

Rath fuperUrif divi/soni/. 

. $.10. Et non ineleganter (zi) in dua$ ipecies 

jus civilc diftribiTtum elle videtur : Nam origo cjus 
. ah iixilitutis duaium civitatum > Atixenarun^ icilic. &: 

Lace- 



Cfmmfl # \)(tmiS) mi^ MeiUllgCrtt/ htCbUlternatim • 

fed fQoceflive %ibtmu Qu. Mtam Nc oUen Inc iiingcit 

taviXl JtDtnqcn / ut ab hac alternatidlne per confueiiidi- 
nem introduAa defiftant/ Kefp. Non, adcft xnim ta- 
cira apprtbaiio civitatis , t)Cl^ Ittfln t6 <i\l(S) tnJfUHttligC 
' fO n)Oll< gci)aU(n ^abm / in futurum fempcr ex hifce 
• faAis imerpretitio ^apitur. Dtcfe^ ttijiM ex fadis, 
faAa ex imicatione* || ijatdNr DCn£ffcA, a\S Itx fcrh- 
pta. Volantas efficiem» five ex verbis» five ex fk^ 
Ais oriatur; fiAa fim fimHiaf diutuma, uniformia. 

(aoj Parentium fcil. &L imperantium. vid. omnino Differ- " 
tatio noOra tmil (BeiVO^n(|IClt0^Kc4^ m ikmd/uigfa^ 

(2 1) Bachovius unb ViNNius fc^en hier f)iniu : iVi« 4^. 

woJum eleganter, g5 i|l faft fcin Commentator ad Iti- 

ftitutiones , bcr f)ier nicbt Justinianum cafiigirtc i aHein 
n)<l(tc Divfen §. fo erfldren / oW aenn Justinlinus gefagct 
Hiiil cd (HiftenDte 3iofltcr fl)r jus fcriptum Don ben si^ 
i^niciiferni nnDi Jus non fcripmm ron bcn toctdmo^ 
niem Mo«wcn / tt)iin tf^ Utrtet()t. ^ tfl DiclQicOc M<» - 
fc* ou^ Marceu! ot)cr eincj anbcin oltcn Autoris Ibfti* 
- tutionibus pcnoitimcn. Unl) itl fujlid) n^obr, bec 

Compilator Inftitutionum Dcrtail^Ct l)icr fcilicn fctroactcn 

SBerflanD / e« n?dre bcnn / ^c^fi cr ni(t)t tncbr fagen moOc a 
olii Dapbie 9{6ntcr imx^ttXm >><ira bdttcn / nctnlict) cin Joa 
fcriptHm, <)(ettt)»ie bic 3itl)cnicnfcc / uflb ein Jus non 
fcriptuRi i 9icict)iotc Mc £accr(iaionicr / m\^% fetiic jura' 

literis puUicaca baitcn/ fonbcm fl(b Dic Lcges Lnnxaoi 

ittlf5cU*:^tm^ prdc.ten, unb folcf)c fme fcriptura ad po- 

l^etitaiem propagirtcn. Bw 9?om I^nr cin jus fcriptum 

i^c non fcripcum ; atcr aUcin iu 3?om ? S5 iil ;a tcnallen 
3icpi}|^ii(fea40 / miO ab trbe condxco/o ttcmclcti» £6 tfl 
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idcemoniorum , fluxille vidctiir. In Iiis emm ci- 
ibus ica agi iblitpm erat , uc l^acecUcnionii qui- 

^ dcm 

:ct>t' (ttllNrt m5(ili(6 / c$ muffen Cotifoecudines cinretiTett. 

W Legislafor mullC omnipotens fet)rt ; linD Docfc iu4)tdn- 
01)1. ^tnDetman bOCb in Judaica Republica jus non lcri- . 

'atn. @a9etmd)tCHRiSTUSfcl5|T: Vot bttfem voai 
& mc^t alfo. ITIofca ^at ea eu4^ erlaubet vre^cfi 
urcd i(:)er9en.6 ^Jrtt0f€ii. SUfo muf aiNb eOi;^* 

^nfuetadines. codtra legem fuam fcripcam coIerinrL 
Mfan%t ju» 4rr<>rciorum ftCl)6im3ubCtl iflcifl jus coii^ 

jcKidinarium. gEBarumbag? .Refp, Die 3Kcnfcl)en!m& 

) 9CaClCt, ut femper contra leges nitantur, ut fempcr 
liquid de liio juxta Icges ponere allaborent, ut fem- 
er ad priftinam & naturalcm libertatem refilire cupi- 

nt. aBieeinfiogeu/ Decgcfpanncnjl/ Donlla^e ju W 

emiffior mtt> : Ba8 i|l OiC corruptio naturx humanae^ btC 

>ci'8^ nhS^miiUit , oicfc mu^ bec Legisiator OulDcn , &Oit 
Mtt fic fclbd gcoulOct » Unn Oic 9lepublic foa au« 3Kenfc|)en dc. 
icftm. SWcnfc^en bleiben aKen|ct)en / toiie eorum natu* 

•am & cradicabis Rempublicam. ©erPrinceps nui^ fl.t) 

m(t)i[)cem Derberbteii ^utlanbe accommodiun- ith mu\]m 

llfO nOfl)n)enbig confuetudines contralegescinreitfeiJ. uoci; 
)em fo )tnb ia nicDt m Cafus in lege determioiret 5 raro con- 
ingentes vel /ingulare^* non atcendonmr. WtA^nW* ' 
m DtCfc cnrfiOictWt? R^.Ex dedfione & imerprecarione fori 
k prudtnnmit.u^Cb^tf Oeciiiones fingulares fmb/ fed 
-epecita? in hac, Ula, Ifta caufa. ajJa^ murtfcn Diefe? 
[raicationem^ maSbiefC? Confuetudinem ; mi biefc? ta- 
:itum confenfum & approbationem Principisj loalOiC^ 
e? Jus contra jus, jus non fcripturh contra fcriptum, 
BrgQ neceOavio in omniR^ubiica in mco orbe ^ft jui 
rcripcQm & non fcriptimi,4i e. Ugss Cbnfuetudi- 

a^- & mbm au(( tride @eioot)n^eitcn per legem fcrf* 
xamiwcberaufgcI)o6en, flleicfttotcbiefeJoon/encmaufael^o^ . 

)ennnrb iDagfanberPrincepsn)Oi)lli)Urt. ^emperergo 
ideft viciffitudo acflionum humanarum & legum. JBO^ 

.)er (g bcnii biefer 3m|)um beS Compiiatoris grfommen ? Dic 
Komec bafien jmarbie Leges xii.Tabb. oon bicfen be^Dcn^ 
3b(ra^(bmanbern®rtc4)if(|)tnS86iii(ci:a/ Corinchiia» £. 

phefiiis, itno ab ipfis Jodaeis crtKl(fW 9 Wt Gftorivs $ n 

F/ir. ffiri. itiget. pic(er >5<{)ler fommt cijentli* bal)er 
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dem magis ca, quae pro lcgibu5.obkrvabant,iT:icmo- 
riae mandarent Athenienles vero ca,qux ki legibus 
icripta cpaaprehcndilicnt , cuilodirent. ' ' 

Divifto juris in immuUtiile mut^il€* . 
§. j I. Sed naturalia quidem jum (zx), quae apud 



omnes 



iU(KnknferI)abcnibrc®cfe5<gcf*m5m 

Hicr m(t)t / fcd mcmoriae mandabant , (tC fungcn jtC DCn 
^nbCtil DOr/ propagirtCU ftC pcr traditionem non Icri- 

ptam. Sic8(w6dmotite ttnb 2lt()eniciif«; roarcn.cinan&cc 

ttOfCSCitilltDtCber ex perpetua cmulatione» SBBadtn^P^rta 

fiati/ga(inut)(in9ltbcn, &viccverfai SBic I[C0 ftcngran* 
gOiCii unD SPouiani cinc bclldnt)igc Antipathie ijla (Ein w 
ccDd.uontcr n>or ciii uinoefcl^rtcr 31il)CBicnfcr / unD cm SHDc* 
iiicr,!crciniiniij(fcI)ncrgacct)dinomcr. Plutarchus $n 4fo^ 

fhtfgmaithus fvl(jct fcl)On: Laccd.Tmonii fcripta lcge non 
ucuntur, (Ic luni gcfc()Cn unD gclcfcn : Laccdxmonios 
leges fuas non fcribere , Achenieofcs fcribere , t)abcn fte 
, flcmcDnCt / Wcfc definitionf omme Wn Den Civitaiibus 

tinb Rebuspubiicis t)cr/l)a DocD t)ic eaccttdmMiicir efeen fo moQl 

teges qe:)aM, nur oa^ (tcbicfclbcn nifttgcfcbricbcn ; toieWc 
Sliocnicnfcr , n^cil cinc beildnbiac 9lnti?atl)ie jmiftftcn Dicfcn 

bCDDcni^tCpilbiiif^niDar. UbboEmmius, Carolus Stgonius 

imDTHOMAsCRAGius ^abcu in it)rcn ^ucl)ern de Repubiks 
w^*i^«»>fl<fj*?incComparaifonjmifcI)eint)ncnan9cllcnct/ unb 
Wcfc« »citl4uitti9 bciwcfcn. eic ftct)cn wfammcn jn Gr^vii 
n%ef4Kr0 AniifMi$'a$im. SBic {ic Dcnn e. emonDcr m Dcit 

JCriegJ^Exercitiis , moribm» cohjugiis &c. c diameoo 
cnfgcgcn iDarcn. * ' ' v 

(2Z) DaS JusNatur^ijl immutabile, eft enim neceirarium# 
per demondrationes ncccflTarias ex ipfo rationis fonte 
profluens, C$ i|l ipfa ratio, ratio non potcrt mutari, 

trgo nec Lcx rationis. SBaS ®Ott flcmacOa baimitt)j 

tMM eri^bJSftat ernmal)! hunc pr«fentem ncKW 

* rerum fur flut bcfunDcni ec l4frctil)naa(t)fo (lcften- ^ 

, mS et SCmacftet / ftc!lct)Ct in numera, m pnnftOf 

xiihil potcft addi , nihil demi. Si addcrct , noii eflet 
, fapiens , quia aliquid defuiiTet ; fi demeret , aliquid ad- 
fuiflet fuperfluum. SlDe veritates bUibCn «ternx. ©a 

^ Cartesivs cinen S^tiittt fltwa(t)t/ tnip ei* flOfiepcr, 
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ines gentes perjeque obfervantur , diviiia qiiadam 
)viclcntia coiiftituta, feinper lirma atque immuta- 
ia permanent, Ea vero,qnx ipfe fibi qujcque ci^ 
as coilftituit, (25) flrpc mutari lolcnt vcl tacito 
ifeniu populi, vel alia poitea Jegc lata. 

icn $ t& mit bei; ®D« gcdanDcn. Da ^at il>n BAYtt tccff^ 
i(l)H)Ol>lr«futiiet/ baftci: Leibnitz geincDrtet ^ Dag u^drc bie 
)c(tc Paifage imganfjenBAYLE. otaitDcm orc iiimcranDcrlitftc 
lCciJf)cir(SOiteg Diefcn ?nfammcn[)ang'ern?eblct / foitl n\i)i 
uQlaiibcn/ Da^ercinanbir^l^abcnmotte/ Dal)er (SOttiii4)t 
r.rxjjcnfan , Dap id) mi? cine @onnc o^nc concipircn 

OU. vid. GuuMngiana P. 14. 'OiJ> 2. DiCgcmiinCHOtK 
eAioncs l)icra)ic6cr (jciffcn niCt)rg/ v.g. poflumtis pro re , 
lata Juri NaturaB aliquid addcre, dctrahcrc j bcan e^i|l 

iii(l>t maijr , menigncn^ i(l ni1)t fteutlicf) mi bea ooAo- 
rjbus cxprimiret unD crfldrct njorDcn. Hoebkmus j^oi d 
ml bclTer bcgriffcn. 5)?aHfprid)t v. g. paaa fuut ervanda» 

hxc ventas dt immutabilis, jererna. Scd interdum pa- 
fta non fervamus v.g, dnc gcau, cin filiusfamilias. 3)a 
\\^ DicDodoresdndCMOct/ aliquiddctrahiJuriNa« 
rwro. Vcrum tiihJl additrar. nihil deminir, ©ic fc()on 

Grotids jn cincr iitmcr Epiltei» zi trmtm fuum ii)nen 
m duWum benommen itcin ein?iaer jnrifi faqet : Pada 

non func fervanda j abcr flc fraqcn : "Ouid eU pacifci ? 
juid eft mutuum? Muruum eft rcddendum, etiam a 

liiiofamiiias , abcr mcnn OetSSatcr confwirct. ©ie§r(ip 
noacontrahircn/ nnD mup ex (idejuffione &eia(Hin, dbcr 
cumCuratore. SBcnn Oicfe IJccfonen paeifcirtn , mw^ \u 

manb DobCO fCQn , 0<r OCri)UtCt, oe dcfiaudcmur/ 9I(R> 

^dt fflon mtr crfldrei / n^as Pagum fe^. unfer ^awv^i 

fusCivilc i|i nureine grfldrung Der 3B6rter Conveniio t coh" 

^enfus , mutuum . emtio - vMndnto , fidfjulfio &c. S)tcfe (?C^ 

Idrimg flc{)etad utiiitacempubiicam , njcnn Diefec^ ccfor^^ 
)crt/ mirODiciSrfldcunggcdntKrt. 2>aj Q>ctfa H6bbesiu$ 

)OC(reffli(()/in gcneralibus conceptibus nemo eom vin* 
:it ^er Lexfpritttmd^t : FoBmina noa cbhl^afaat^noti 
paAa fcnrct , fonbcrri : Noa fola contrahnt , non fola 
padfcamr , aUas^ non erit pa^auuv Ergo nec exindp 
dbligabitur. - • 

0 UnUC DCI) juribus humanls uq]) civiiibus , faiptis & 

B 4 . * noB 



i 



' $.2^* Omftc awtem jus, quo udmur (z^jjyclai 
P^ribnas perdne(, vei' dd res, vel ad ajftione^A Ec 

prius de peiibiiis videamus. Nfim parum eft jus noC^ 

* ^ TITU^ 

non fcriptis jjl cillt Ml<ill6i9< vkiOituda j ^etUI Unft» 

Mores dbiKrii fiAi genicttiiolKt) # OHt&eti r^ttnimfr/ ftten 

tcffeiv Inyenca lege kwenitur fraiis»mveotft'fhKideM-«- 
* va lex ) hinc Piinceps qootidie loquafur necefle eft » 

vox populi & commuais quafi confpiratia ClfOCbtrt t>iea 
fi|« Jnra Civilia iraque funt mucabilia » haec mutaa- 
tujr cum civitatibus 8c fecundum Tarias populorum in^ 
dkiationes & ftatus* ^lQt Lcges ctvtle» f^nnen mi^a^ 
tet tVer&ett # juri tame» rationabiiU contratiari 

kent, fk ttiftfin Ht(|>tiitiiKm»nfftig., <t6er nicDt fo bca 

Ji)atteu[ci)U, u* aliter effe oe<|neant, 9la<t> titn Umjidn^ 
bciuincL' ^:il<puWic ift bicfcS oftec jcneS ingcmiiTcc 3l5jtc()t mHi^ 

U(t)» SfilCl) paradojca jura ^iabCU it^CC raifon , urU) ftnD nic&t 
CUcniAt)! iniqna., e. g. lex Laced.^moniorum de furto.. 

^f^flttcaucmiC/ Don aDcn Legibus civiiibus cinc ^I)^Dfi5^ie: 
«u^ fd^rei6eni. @ic fmt) fenfu negaate mt^unjfttg / . Da< 
comr^inm tm aQcb nttfM itwirttnn^^ fen» ConC 

^i*) Methodus Inftitutionum eft arbitraria. Wesenbeciu* 
ertfcirct OiclC divifionem juris gac aCtig : ]us^ reddhur ftf 

' jmH tk rehus fer aBtonts. (£c ft^i oifo ncbft anbcm ge^ 
imDnct/ »tefi3Ret^befei>0(M|gut3 aaeinDtc mei|Un4^«. 
feenfoM)e gei«Mt. Ofttmntn^ moU na^/ bafi cm tiiib 
auDcr jimran att#wfc^cn /, fo(5nnctimtrbo4)t)amit)ufrirDett 

- .fn)H , mcil roir Dag jus DaraaS fc rncn.. 3Ran ^)at fclbifli beni 
Trjbonjano m{l)( anfiubiirbcn / fonberutc l)aiDic3Di;et|)Qt)e 
hcl)altcn / Ocrcn fHt) tie aKcn jurifien bcDicnct. Phiiofophi- 

ce n>(ke CS bciTer / roenu man de perfonis julefit/^^e rebusiuj 

cr|>()(iul>eto<. asai tnan de perfonisf;agct«fini) fdil biutet: 

jl^ceptiones^ Iltl& peculiaria jura : Quis pritna cnftabit^ 
«(ceptioae« ? Oic <|(IC kms»sim% Matthai eUl 9rof> 

fer tcvWer Juris Jufljnianvi 5 abcr Thomash» iiot tw^ 
.liiiieigiiaiiaiimtb; 38ec(agcttKna^cj:0; Mafcuia iym 



* 

D« JURE PeRSONAHITM. 7J 

TITULUS IH, 

DE ' . ^0 

UHE PERSONARUxM. 

Ptima dhjijto perfo.^tarum* 

Umma itaque dlvii^o de jure perfonarum (i) hxc 

eft,cjLiod oiixnes honiine^ auc libcrifunt, auc fcrvl. 



>anb^ poiU &c. tmbbOtHtCfl ceguiam: In 15 faenunlna 
lint tam Grxca quani Latina. Slflcin Ittaii tuci)ci)ia UU 
%l mn^ifiUM philofophicam. @g ()a( O. Kress in fetncill 
Specimsne ]urispru.Untix forenfis bicfC 3)i:t[)0t)C 6eota£t)(ei. 

I Ferfcna cigefitlicf) cine Masque , i^trva j benii alle 
J)irfoncnin cmcr gomobieobecSrago&ieftaacneiiieMasque^ - 
iDOcan man )]c erfanntc/ ob ftc DcnOavum»Chrcmetcni &c. 
agicten; DerglcictHti Die Mad, Daciek in i()tm Tmm:^ in Jtn» ^ 
pftv fled^en laffcn/ con£J3BiuiBR d€ Larvh. fHia^mxtm^ 
m otfen / ail bcr QJ^unb / ut perronare poffint i ba^cr t)at 
man ein gan^ ©ctlcbte nnb bcn gan^cn iOtcnfcf)cn Perfsna ge^ 
nennct. 5Bcil nnn ein icber 3Rcnf(() ebcnfaa^ in cinem gemiji ^ 
fcn ftatu imb llmiTdnDcn bcgritfcn iil / an Dcncn man erfenncn . 
\(xn,mi cin jchcr fitr Jura & Obhjauones jffiiUi (o iftenb/ ' 

lict) ba^ 250tt Perlsna per metaphoram in foro & curiis 

appUcii:etn)otDeti. S^te^urtflenfag/en: S)teaBebiniDCi* 
vitasjjieinThcatnim» barouf ftii& etnije SRenfcten/ qui . 

habcitt petfonam 9 Ipqiiuniur » cin -r^irviff^ tHttanf ftc^ 
bctman/ bic fonncn ftarc in foro, in judicio, in tora lU 
l4 fcena humana. ©niflCfint) fctncperfonae, urD mt^ti 
iuridice niiftt regardirct. S)ie itnCC^Ce flnD m^io<r^ct sc ' 
foli liberi habent perfonas. Servi in hoc fbro» in ha<| " 
fccna juridica non .habcnt eaput, pcrfiH^un joridicam* 
Don ^habcnt matriimoDiuni t noo Ubcroi. JDcr Jtnctttt 
SCtttber tieonle mmtttQrnatoi* non babcbant taput I ba:» 

bec iKit mait ibncn , mcnn (te manumittirer roorben / ba# 
^aar abgefct^nincn , (ic mnilen quafi cinen neucn ^opf J&e* 

tommcn. Servi funt nihil , bruiis fimilcs , emuntur» 
venduntur, rebus aequiBarantur. Rcs, brutum, beftia, 
jumentum non «appcllatur pertbna. Dicis : @o tOdt id 

ttniawRommii{i»ttM $<)i^7 RoTp. ||Dfen Man« 
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Definitio lil?ertatij. 

§. I . Et libertas quidem (ex qua ctiam Ubtri vo- 
cantiir) eil naturalis facukas (z) ejus, cpod cuicjae 
facerelibcc> niri/iquidvi autjurc(jj proliibcmr» 



cipia iinl) homines proprii (tnl) Dicl ii5cUr UxciW I Dic 2B0C-' 
tcc^u^ nut l)artc. 3ct) n)olu licbcc cin Plautus. EncTETus 
gcmfm feou , al^ ein homo proprius i xsm^ JKiic(X)U/ 

' qcn cotam famUiam ducebant. 

(a) ©ic £a«tt *c« JcsTiNiANr fnt» wicbcc tnit bcr ^«^"15/''" 
nict)t jnfricbcn / unD Accrosintf ; tincc Dwi 6cn alujicnGiou 

* fatoribus ju FRiDtRu i II. ^ciien irt! 13 Scculo, cm 3X000/ 

DemjmarDiefubridia erudinonis fct)l(en, bcrab^ceinen na* 

nirlicb-pencrranrm 3Bcr|lanb batte/ vid. Bavlf. DStonnatra 

' fub voc. AccurftHs , ^at^enTK!BONiANLM iDcoai D.ctcc oe. 
' fiiiition gcraDelt / wclcDem bann anDcrc (jcfoloet / n?cil jicO 

• folAc auf t»ic Sctvos svpHcircii laffc aiUem man t^ui Oertt 
TioBOHiANo »lcbcrunrc(l)t/ cc ^ot (te iii*t ()croa«t/c« tjl ^ 
cinedefinitiaStoica. ficllctjef f*on bctjm Pbrsio. ftc ^ 
•s^i^r^gebrauft^ct/ Oa cr aeigcn n^olte / MMtn JCtlcftt Jfri 

' fllucfU*cE aU f/in ^err fe;). €r attribuiret tte MasorioSa- 

BiNo JCto ant]C]uo, primo feculo viventi fub Augusto & 

- TiBFRio. ?8on biefem Sabino tommen Die Sabmianibet:. 
fRanlattau* DcmPERsio, Dcrcin Stoicua toar i weic ®a* 

et)en in JurcCCflAtn tinfiid bCi Casaotoni awmf«#4r#«, 

in PerftufH unDerglci(t)lict)/ ttn^nuc niKft e*abe , pop cc 
f ein 3ari|l acn>efen. ® on cinem $tnecl)t fan itD 'ni*t fogctt^ 

quod habeat facultatcm faciendi , quodcunqttC llbct, mU 
jure prohibeatur 5 Ocnn cr }lcl)Ct fub dominica potcftate. 
Libcri non funt fub domlnio, fonbcrn untcr Ocm jureci-, 

; viii, rHcfc«Wttmiiicctrt*ttml)ic«nc*icflact^^ 

ordin^iti. ^ 

(j) lus teteuW m JwCivae.. M; Sxm «wS.f * 1«»™- 

modiren ad- volnnntein domioi. fAlt gac ni(t)t< fW 99 
' Auil fine confenfu domini , tl' t|l wanu domim compre* 

henfiis. eln liber homo haif<incn^ecrii / fonbcrnDen/ 
■ bec CaS in ^'^" '""^ phiiofophiKti, • 

- «bec nid)! ndriifd)/ (onbem nad) Dem SuftanDe l>ec3iomec, 
^ • iwt ftt «irefier ^aben- ©enn ttniBt ftofieH baS sajort /«i* 

faptirtf A « beiffft «J«t J«'« n»»^ "» oppofitione ad 

von. 'Uben bMiinerpotenlDt fcokiberi jwe avili» Nl 

• • • - . 
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Definitio /ervitidis^ ' 

\. X. Servitus autcm <^ft' conftitutio juris Gentium 
, qua c[\m domimo alieno confta nacuraiii (^) fub^ 

. ^ Servi 



et JoHANNJK Mbrcerius iff Ofmi^iiui ]nrhs lit. 2. conf. 
3UNOLIN0 A coi^bemh Jtrvorum, Servus gcnuit fer- 

Hjm, andlia ancillam . ti |7nl) meiUE nicWs, al^ «^^i^ 
3ttepammnmneritiat>bie 5f onigl. Itinbec infanm^ aiio 

DiirDen auc() nur Dcc iiigeauoruai liberi Romaoe /i^«rf , 

• c frep flcttennct. , 

Jt» Gemiom f)cj|fet (>tcr ju$ naturale j ergo fcrvitus non 
:ff Gootra jus naturae aut rationem, fcd <rontra naturam, 
..e. contra iniiindiim natura'em j Denn alle^/ 0)06 ratio* 
lalc i|i , mi morale l)etjfa/ijl IDiC&Cr linfcm iaftinftomi 
ita t®ia civitas m0ralis. y ^ / , 

) fin jclw SBcnfct) n)trt) fcet) «rtobcen/ omhcs scquales 

fumus 9 oemini fobjefti , niii parentibus , babfC i|i citt 
fa(aum n6tl)i5,ut quis alicnse potellati fubjiciatur, unb 
)iefe5 fadum i|} bem juri naturah gac \\VSi){ JUmicDcri fed 
sft practer naturam. Unb fo ftnb btC SBOCIC con%r4 ms* 

luram jut)erfle{)en i benn mm\ ti bcm ^SMit bcr 8ta^ , 

tUC JUtDUbec Xoki , homhies degnerem efie homines. 
Jus Naturale non impedit , fed tolerat. Qu. agBacuni 
t)at Wc namralis ratio j|en>Ol( , ut fervitus eSet ? Refp. 

pec Ucfprung btt Stnect)tf(t)afft l)at oicleclep caufis. Offt 
ill e« ein beneficium , nemUc() menn ein viaor citicm 
rnaoDag geben Idjfet, unb i()n-bafiic jum Sitcet)te ma/ 

:bef. Sicfec-Modus t|| m(|)t abfurd, £Bd naftoradi i«. 
(ioni admodum eonveniens» quaodo is,^ Aui jure po- 
terat occidi , fen^r a viftore , & vita ^ relinqui- ' 
tur » durii&mis licet fnb condtffonibus. JJenn tebem 

:f! .baS ?e6en lieb , cc gel^et licftcc aneJ ein / ali bag cc 
etn mn Dccliece. ©o(t> ift Servitus aocjeit comra in- 
ftmaum naturaiem , ein icbtc fucbet iti bcc natucliActi 
m^W lu (cben. diacm bicfi Servitus tfi amt) tmm^ 

pcn ex aUis caufii. <J^d cil»i.fi faao coaftos 
ipfom rei^dam; 



7$ iMsrnwoktp^ JasTrirwANiLiB.t TitJII. 

Servi mandpii Etymoiogia. 

5. Servi(6| auccm ex eo appeilaci iiinta €[uo4 
Jmperacores.capcivos vehdere, ac per hoc lervare»^ 

nec Qccidere IblcnCjCjui eiiiim mancipia dicU finic CQ» 

l|Uo4 tb iiQiUbus manu capiuncuu 

- t - - T 

' Qui^uj modi/ fervi confiituuntur^ (7^ 

$. 4. Servi autem auc naicuntur > aut fiunc : na^ 
fcumur euidlii^ Jixoil;!-];» ; tiuaic auc jure genciuin » 

id 

(fi) ierw non dicuntur a fervando } dantur cnim fervi, 
' qui non funt fervati in bcllo & appellantur tamen fer- 

; vi. ©it gatci!tifd)c unD (8ric4)ifit)« ^pmctfc babcn cine 

Connexi#n. CiJkuo» Salmasius» heliuo «intiquicacis > 
HelUnffiU,$ lagMa » leigct #. Latinam lingCMm SicuU 
lingu^ efle orcami«e. Graeca ; t^iettCmtQlfervam n<«)r«V» 
ftamtf OliUtCCtt Dic Eatcimc comrafte j^mriif» quod ik^ 
dle fieri potuir. Con£ Mbnaoo jimmnit, ]ur. Civ. Cap. 
• 39. Vossiu^ <ir#« GrammAt. Ejusd. Fjjmoioiicum^ 

Msnctpium a6cr tjotfciiK 9viittigf cit / l)ci||c( pocc- 
llas. Etymoiogicn iiiutTca (lubim merDen / cg iil ciii pars . 

jurisprudenciae» nofle eiymQlogias , noile etymologizare. 
^ vid. &iHoGENTiLii ik UMKi^ntoiigU in fCincn /^Jr«)neir» ' 

. Um ftatai m cmn gan^m tM JejMorum fy^^^ . 
ti^Ac* S>al tticif}cbcflct)ctin®ortcrn. alteii ^urifim 
fabcn Dor oflcn ©ingcn aaf Dic Mmt , unD deducirfcn Dicle 

Joo. Deciliones ex verbis^v«g. ia tit. de ufuiruAu» ufa 
& habuacioQe. 

(7) otitin 6Roec(i9 Stteti semelM # iMt»irt|) eimc 
Oie itbertiidn DerUent. S>ie ifie ifl Caf4iv$m. VR¥m 

tk !02cnfct)cn aac rubig gcMic5cn mdrcii / tx^drc ii m^t 
9dtt)tg gc»efcn/ Dap \\i 04) feparirct ^atten. 9}a(t)Dcm 
oDcr cintgc unrubiqc jCopfc ftc^ lufammcn xmmxi unD 

' t)cn anDcin ubcrldittg marcn / fo fanDen ouA Dicfe 
lenotiy^ct / fttt) iu D^rMnDcn unD ju jdefendiren. S)te 
Samrlien ocrmctMten ft<|^ loieDer, uftO M^en etnanDec^ 

. Sm 5Eriefle, Aeittiiimt Hian 3efanscne / iinb mit x^-^ 
mtttrmU bal dtet^t l^bc , memen Seit0 w t&Dten / ergo 

hi eaptivi ^uoque occidi poteraat. SS^nn i(b Cbit cit 

* * ^.>v ' mm 

« _ 
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, cx cflptivitate : aut jurc civiliy cum libcf: ho- 

inajor viginci annis, ad pretiuai participaiidiun 
venundari paiius eft. / 

Dc 



i4) meinem «cfolliit ekfe^ t>orfc()tti6ftt. Dic i(c t|t 
7^iv$$ai. Qu. SBcnn iift einen atne(t)t l)a6e , unb TOerjfc 

n mitberWa^bjufammen/ obbieDarauiaeieuflUSinftec 
jcf) nreuie S^nectte jtnb ? Rcfp. auenn irt) ben 3)?enf(t)eti 
Diirade confiderirey fo fint) DergleicCen JtinDer leine ^necft^ 
./ a()ec Da5 faAum iljperSllcrnfiftaDetauct) ihnen rationc 
benatis; Denn cm fo(cI)er jrnect)rtidtt(|ttc()tf cigeneii / unD 
^acmOHtm etonDc, (iwi. iffiflb itt (rttdf^rm / biifcj •niu 

limetitandi & educandi ' ftNmiHimt MT^im* 3Ran 

onlld^rim bie Scrvosal^ rcs. ut pecora^ unD flCbortenaU 

) t)ie Sin^ec jure acceffionis Dcm ^iKtn I cujus cnim rca 

ft . ejus & acceirio. S)at)cr tt)ar fein Conjugiumoort^an* 

en , fonDern ein Contubemium, quia fcrvi in tabemis 
labitabant, hinc inccr fervdsnec nvauimoniqm, ncc in« 
efttts iiebat# Conf. Gundlmgtttn^ P> io« de C<mmhefm9 
irv^m. $m>m]^d§UmreMrM€4. S)ie SiniW^cr* 
m mxS) m^t libcri , fonbem VtMU \ Capud Graecot «W 

'f»ii?> quafi vere nati , Da mau I)iii9cgcn tjon Dcn nnDcrn 
tmc{)KH ni(t>r mei^ , mof^efterfommen. eineriileinTir^^tr, 
er auDere ein PAr^^p u.f.ro. ©ie }it Vtndnto proprta /i- 
etmts. ^nWicb aurDe ex jure civiii Derifnifleein ^necftt/ 
eral^ einfreoer^enfcD mii eincm aoDcrn 'coUudiri^/ nnD 

icD tm:taUti«n (ict/> D^C^ a{»er# quia llbcr homo nojtl 

►otcrat t^endi net emi • aw fmic^ret)tKttl^ricf. S>at»ai!ft 

CrLexgtinad!)!/ DaS eilt Major viginti anab' ingenimif 9L 

□i juris, Der Diefcn doium t»eiiicni)/iur gfraffe nuumebrd 
in ^'ne(^r Weibcn unD feine grei)f)eit t)erl(?t)ren l)aDen foUe. 
?in Mmorviginti annis a&cr Del)itU fciue t5rei)t)cii / , wil 
;mnfolct)cn SerriKj tiie^c ciner petuiantiae , aUeineiu rccl)^ 
en QJocfa^/ tefriefllict) m OanDcin/ lufcDricb/ cr murDc 

6cr DOC^ caftigirc(« ' Leq Jnriperator Conftancinop. i)^ c( 

MfDatfr ^ Da^ 0(t) Mc £tmc nt(&t mci)r in^ervitateai 

<i^^a!i|feu I fonDcrn Mm^t ad libcrraccm proTocircA 
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. De Uherarum prv^rum dhvifyne^. 

5 . In fervorum conditioae nulla ^ diHetenda (§ 

\\\ 



(8) S>ie Servi (jcbbctcii bcD &cii atomen] iinrci* Me res. unb 
fol^lift) mtr 3um 9vei(t)tl}nm i mt bicl Xiied)te l}a(te ; mac 

. rci^3 Dai)ei: t^SMXCA de ,traHquiUA* m^m. Cap. g. fagct: 
SfC bdtUtt excrciciis » 1. e.*^ infignem «ultitudinem fer^ 

vonmi ijc^abh tcrm mi( fte groiTe BitnD^Aitct* (Kiitcn/ fo 

6efc^tcn jic iolibt mit ii)m 5tned)ten/ Die fic 5auen muilen. 
& roar abcc ratione fervitutis (cincc bcffcr; al^beranber*^^ 

fervorum una conditio erat, vid. Vinnius in No%^ ad Irfl. 
iive fint nacif livefadi. Non habebant caput i non pcr- 
fonam* fion tcftari » non concrabere. nen matrimoniam 
inire potertfit» (ed contubernittm habebam^ vile voca* 
bulo^» ferpenmm etiam expreffit conjanAionem 
CoNSTANTiMfrs M. «0 nepdo/. 9111$ f ontC W domii^us 

ten Contubernaiem aic&cr ttjeflnebmcn / n)ic man e5 niit 

ten Jaubcn mac!)e(. Joh. Seldenus de difapjlina ]ud. 

^atgemicfcn / ba§ ti bie ^uben cDca fo gemact)!. ®te 
ccti ctncrlcD j^raebt # tmii^ tunicasi bi^^tuf Der Kaufec 
i^/ ivci^ iutDciUit anberl gefMM/ #Mr im^W floc urie 
fteoe Scnte angefet^en tttirbcn» Mbriixiiis £^.4. oif.Cap. 

34- 3lber in i^ren Minifteriis, in operii affedlione 

domini mar cin groiTer Unterfd^eib- ©ie batten fervos co. 
. quos, piAores &c. mclDet Seneca, ba^ Oc flanfjc 
BiWiothecas (crvorum gel)abt , Da cincr Homerus , Derati^ 
tceeHefiodus u.f.m. gemefen, unb fol4)e'])octen aultoenDts 
(eRMi mufftn* Sa^ imi SibliotliecE bcfhinb aul Servis. vid.- 
MoRHor m Po/jhi/hra^^^^MO^ i)omet)me 9iotncr ^attc 
' of 1 1 ^ooo. ferros in pfaDcBis , i^r san^eS Scrmogcn hts 
OunD offt in fervis 5 ba[)cro ^eijfen Dic Servi famiUa , unD 
famiiia i)eiffet haereditas. (5iner Daruntcr mar duaor,f:i- 

miliatn ducebat, h. e. fervos omnes antecedebat. (Jiu 

f^t^er i^tie e< fd^cgut/ botKC tft Die phrafis entllantcri , 

famindm iume. Justus FoNXAimn» Ctn 9C(e()rtCr 310« 
mcr / ber noA lelKt / Bibtioihecariiis ju 3ioin ltnt> Arcfai- 
varius 5n^'G amlfb S. Angfcli , tn fcinemfeudj) Ma Manada 

& ahri /ervi bat bicfc 9{omifct)c ?Berfa|Tunq moblcinflefeftcn. 
$\cvncr battcH Die Sibmcr untcr tbren Servis tibicines, mu- 

licos» medicos • traAores , dulciarios* vid. Laurentius 

Fx6M0aw«» Fj[o£|HPadiia» Ja/arvia^ tOCi(berTra(^ mb\l 

' . Dtm 
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iberis auiem mulc^se. Auc eniiB func ingeniu> auc 
xcini* . . " ' ' 

. ^ TITU- 

^ * 
. 1 1 ' i . I ■ .1 — ■ I ■ I I imm 

em VovMA ik operts fcrvorum jti ?iin}]crDafn I 4. iri 1 

eDrUCfeC tDOtiH nion per indicem DU Opcrai fervorum 

nlHt* Der ^?crc tradtiric Dfft/ uno diiiinguim cinm SLm^t • * 
Dc t)cm aniiHm mir bcffmbcrcr Aifedtion , ibn mii ftit) 

!T«n/ fprac!) mit il)in i ftmtu$ ipfa auccBft ndn diffcrcbali 

ian mu^ nic!)t mcomn , afs ob bic dodrina de fcrvis fei# / ' 
icn Dhi^cn b^bc , d1)ci al^ ub CDir qaut ju Xacie Ecinc Ser- 
os l)dtreit. ©cnn maS Das crjle aniangct / fo i}i /a fa|l . 
cin iitul in fecn Pandcdcn / ba ntiti cta^ai Don ^tiw\s> 
inbcn / f9 mon <&it unmogiict» oci |lct)cn nno intcrprciircn ; 

ml mm mn ntCttf Djn ftatum fcrvoruni Riftnanorum 

inqueben Ratione Dei an^m alcr i|l ju me^c^ / lm|/ 
>i) n)tr imar fctnc ^iicct)tc t)a5vn ^ n)ie Dic 3iojgp nic^t m 
ft^ficiTcn (ci) / Er^o t)abcn mir fcinc ilDir yPr 5l'ncc<)te/ 
it nicrDcn abcr nirl)i fo traairct , xoxt Dic 3iomfi^cn. Un^ • 
cic KnccOic bat)en e« in flcmiiTcti etiicfcn bciTcr , in flcn)iftf 
enabcc au(t)fc|)limmcr/ unDwci mirD Qlaui)cn # Dap cttt 
)eutiflcr ifcibetflcncr in fo flutcm eftime iie^e r oil c^bcn 
Plaotits^» TsitBifnus nnt) Ewctotus? Unfcrc jtrtccftte fhfli 

ictcrioris conditionis in SBe|lpl)alcn ^ in ^^mUni vx 
^rancfen / fic ftnD g^ebae adfcripti , h. e. fic f onticn nict)t 
"ort/ Der^crc fan ftc Dcrfautfcii i c^; gci^orct Dcm^crrn Dec 
foDc^.-gafl/ «jctm Dcr 5Enc*t l^irbt/ nimimcr e$mcq/^C ^ 
r sor xittiti, fo. nimmt er Dod) ctma^ in fignum fui juris ' 
'«8« ftti^ ^<Mtb / tvic DiC:i^cr^oflc t)on @d^n)aben c()cDcf» 
cn flCttHNt. «uf unfcrelSaurcn fc()t((cn ftc^) Dtc Pnndpia 
lc fert^s Romanis nic^t. Unfcrc 5Sauicn fmD nic()t gan^ 
nanumifTi , fie miitT^^n ja froftncn. ^volyn |)eiffct ^crr^ • 
5rol)n^Dicn|l Jperrcn^Dicntt. UtiD ob Die Sauren 
iid)t adfciipti ftnD/ fo rcgardirct maii fic rccf) nictjt fon^ 
)ctiict), fouDern nimtnt ilc v. g. tnit (Bemalt ti^c^ jii 6oU , ' 

^Otcn. Conf. Thomasivs & HtRTius in Diirerc hom* * 
tihus fr^prih Gerinsnmm. 2>abcr titJBSftPS fli fcincm 
8u4) -'«^»'^ cktiMh }U rcprchcndiren ijl / D«p er (]Cmci)* ' 

let, n?(nn nlcict) cin jt^^^i^iJi^r :c. gcfanQcn murDe, fo miir^ 
?c cr Dort) frci) , ttcnn cr na* Enropa fdmc. (g^ murDen " 
)ci) Dcn ©cutfcOcn uocC ju Den 3eiicn Dcc OTTONUMunOftcrtf 
lact) Die Jfnccbtc auct) Dcrfaufiet. Joach. i^oxGiKssEK , eiti - 

Capitiia« 'j)at ^ QmiiikBp & fsiu /wpcrjj^^u^ G&^ 
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TITULUS IV. 

DE JNGENUIS. 

1 

INgcnUUs ( I ) cft is, qni ftatim, ut Mtu$ eft, libcr cft : 
jlive ex duobus ingcnuis macrinionio edicus eft , 
£yt ex libcrtitiis duobus» five e]( altero libertinQ 8c 
elccro ingcnuo. Sed & fiquis ex macre nafcitur ii- 
ber^ pacre vero lervo^ ingenuus niiiilo niinus nalci-^ 
tur, quemadmodum qui ex matre libera 8c incerto 
patre nacus eft , quoniain vulgo conccpcus eft; ' Suf- 
ncic autem » liberam ^iiie matrem eo tempore > quo 
nafiicur^ licec ancilia conceperit. Et e concrario, 
ii liber^llfjceperiCj deinde ancilla faida pariac, pla-- 



cuit. 



fl(f(t)rieb(n , mWt m tntfcrii S>ftit^tt 5Cttfi|^tcn tiH 

' fcf)5HC giac6ri(t)t(ia fliebcf. 

(0 faget Der Imperator» balllJUfe^ aM a jure naturali, 
mi a nativitate Eommc , Uflb Di(fe5 ex jure Gencium ftl>, 
fO ex ancecedente fst^o hominum CHtfpriingen SliDclC^C 
atCt iU rcDcn M Jvstmm mtii JU obferviccn t|l. 2)0» 
(Kt9^ifl|(Et(l; im Iftmms a nativiute liber jurd na« 
loraU 9 <}iua imtliiin faftttm acceffit , ut fit Ul>er* In». 
geiiuii^ eft , qui cuin libertate foleiti afjiexit T WXt ti 
JusTiNiANvs exprimiret 14. tit fidticommijf, iihertm 
t)ingcqcn nenmt cr tit manumillionem , cjuod fic juris 
gentium , quia hoc acccdente fado aliquis fit liber. 5)ie 
. Ottcn AoCorcs CUffici nmmn f(t)On in^enuum id , quod^ 
^ erat i^tiiiWQ» LnC^lfniis nmnct ingenuum fbnteinif flu* . 
viuni , fons flnfdngt- 2)tCfcr tll alfo liber i ijui cx 

Ifbera matre natus partus enim fequitur conditioncm 

* macris , pater Jure Rom. non attendebatur. tOntCtt 

• ftcf) aNc folgmDcSaDe jmraacn,n)icfic l)i(r in t)ief(m Prin* 
cipio crieDlet: 0 Sap ber ?Patcr ein 5tnect)t, Oie ?0?uiicr 

Obcr UberatDar. z) 2)a$ OtC SfiUUcr tempore conceptio- 

. nis ein anqU^^gen^cn, aber ante tempus partus^c greo* 
1)01 crtdnstt. 0 S)df Dtc SRnttCC tempore oooceptionis 

tia())sc|)(nt)^ abcr nott m t)cr (Sttitri ctne 
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> eiiiii , qiii iialcitur, Jibenim iiijlci, quia uoa 
ct calai-nicai matris ei noceire , qul. in ventre cft» 
tts illud ^fitmn eft, fi ancilla pnegnans mrinu^ 
ei iit^ deinde ancilla polka facka peperit i iibe* 
1 an lervum pariata Et Marcianus probat , libc» 
1 iia(cii Sufticic emili ei, qui in utero eft, iiDe- 
i matrem vel medio teiiipore habuiiie, ut libet 
:aair» Qgod & yemm «fti - / 

Servhute ^ manumi^one putatiljd^ » 

. I . Cum autem iugehuus aliquis hatus fit , hort 
cic ei in lervitute tiiUie &L pqftea nianumifliim ef^ 
x) X &piinii^e enim coaftttutum nataiibus non 
cere manumiilionem» 



tltU^ 



Kagb getDOr&Cn Qu. An taiis inlans lit ihgettuus? Refp. 

trsriwANi/s ^dt ndct) Wc3)?ci)nu!ig DcS^unilcniMARd/i^i 

•UW Cntf(t)teDen > DaJ f0lC()C infantes pro ingcnuis tVUCrt 

ict)al(en mcrDen , mm fie auct) in uterb adciu* fleimfcr!> 

)oithac Jjber^ iii&x & in libertiitd parittitis. SKfw 
|C!Ct)a^e infavdr;empMu& UlDtt^ fivorem lib^rram. H 

ittt MEiiittnte oi/»ft. LU.^t.a^. ti. f(f)rn obrervirer # 

fOdDtfljib t>it JCti StoJd 6fr libcrrari fci)r favorilirct; 

^enh Dfefe faqrcn , man niiiilc fundum (inUl)in, Ht^hm 

cr fCl) tbit ber flindus , ^cr Pater iDic D:r vomer , u»iD iIUl* 
U l)aup;fdd)licl) conlidcrircr Itcrben , in quo ftemiftaretuf 
iuid. MAKaAKus ()at fO decidirct/ btt kblt tcm^ore A^. 
-EXAKDRl Sevew. Antc illud tcmpus muhi alitcr de^idd^ 
unt, Pa^ikianus» tempbre SKptiMii Sevf.ri GARAbAt» 

ubVWcw* iinD aitDerc m(t) ii)3i ma.t»ren cine gvtn? artDai 
Oeafion, iinDfacircn, bas KiaD ^cijcrc iMc dracni .^aiib* 
Bfnn Dcr?8afcr cin ifncf!)r r;)ar ^ unD Die Wnm iib^ra , fo 
DnrDe Da5 JCrnD e li fpurins qcncnncr , quia vuigd conce* 

)rus videbatur > Ser/Us enim noii habebat caput * ile^ 
)erfonam , & pro abfcnte pUtabatiiir: 3fl bttl Dig^liU 

tuDcr iiiau m sdtt^ anDe» dedlidu h ife 

- €J tttfi (liuli tteftf Gaftis ^xiftfrcn : Allquis fuit iiber & 
uigediiiis natus, fed per aliquod tcmfus bjro icrvo ha- 

F * • - bituii 
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TITULUS V. 

DE LIBERTINIS. 

\ 

( 

^ \ 

Definitio origo JJbertinarum. 

Llbertini (i) fiint,qiii cx juib iervitutt mdntuiiiifi 
kiut. , Manumiflio autem cft de manu dacio* 
Nam quamdiu aliquis in iervicute eft » manui & po- 

teftati 

— — ■ - ■ ■ ■ . ' _ ^ ^ 
birus, deitide apparet>«.non fuifTe fervum fcd ingenue 
nsitum, originarram liberiatcm .habcntcm , cr ItirD 011(1) 
manumittim DOH tcincm ^>;Trn. Qli. Cd ec cm Libertus 
ObCC Ingcnuus fci) ? Kefp. ||t ingenuus, aliud enim 
CilVCervire» aliud fervum effe, (^uintilunus L$h.%* Inft. 

€ap. ro. f4)aD(t il^m bk fervljtus putattva ntd^t. 
Qui eft manumiflus ex vera fcrvxtute > ille non eft in* 
'genuus , at non manUmiflus exerrore, quia habitus pro 
iervo» nec tamen erat. SDinU difputinf a5cc tCilDCgen 
IjOCUbCl'/ quia jura libertorum & ingenuoruin func diver- 

fa. 2Beiin cin libertus fcincn Pa ronum aiifict)tia tDurbC/ 
. njufle €1* hvBiS)\\i abtiet>mca/ it^n bcglciicii/ og^ tiocboperaj 

«rtiiicialfs praefitt(R. Propter ingratkudioem foiltt H!. 
^tt^ in fervitiitem re<kidm IDetDett* Patronus unD Li« 

berrus , Dominus uilt) Servus IDaCitt corrclata 5 Ingenuus 

ficl)cr in feiiicc Correiation, cr jicl)cj miMiicmanD , alb auf 

ba^ Jus Civile , fonf] ifi iX in fcillCl' Dependcnce. SBcUU 
C()Cl)Cni ^ilKr a tempore fcientia', fe eli'e ingenuum, Sv^^OC- 

inDer £ncct}ii(t)atTt()ebl(e6enn)ar/ fon^ai fciue libertas pras-* 

icribirct- X)tefc Pr «fcription d^Cl^ \fiX JusTiNUMt» l)et!ita(||# 

liiA(f(ri»td)er aufgc[;o6cn. • 

(i^ Jure Naturali iiberi & ingenui nafrimur, fed^.fieri 

pote/l« ut quis fervus natus lit , 4^ favfio parcntum, fed 
iterum fieri potcfl-, ut £ido domini per n^.anumiflionem 
* fiat libcr, fi eum, qudi de manu, idcU, poteilate do* 
sninica dimittebat» quemadmodum parentts liberos fuo^ 
' emancipabanttex poieftate patriadimictal)aot» SBeODCft 

gfraeltten ^attt ©Ottucrarftnet, tap \\\ Ky.m^tn "i^mtn 
HeJfiic^tc, fa 9cr'0t)rnc 3fraclircn n?arcn-, frci) gclatTea 
iDctt>cn muilcn. 3&c» Dcn 5)i6nicrn (luiib c^ in ^cr^^ec* 

... 
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aci ruppoiitus eft 9 , & manuipillus . Ubci^acur a do« 
li poteftate. Q;dx res ^ jufe Gcntinm originem 
liic : ucpote qiuim Juie nacurali omnci» libcri na» 
^ejitur» nec elict noca manumiilio , cum (ervituil 

t incogmtaj (cd poftquam Jurc Gcntiuni icn itui 
enuicatcm invaiic, iecucum eft bcnclicium manu-» 
libnis» Ec eunxuno communi noitilne othnes ho» 
;cs appcliarcjjLi^ii:^^ Jure Gcricium tria ixQmiiii^ni 
lem elle co^rui^: liberi, & his,iContrariuitT,*icr« 
& ^crciiim geriiis^ libcniiii, qui delicranc cil^ 



Quilus f72pdis manumitthur, 
$/t;Muic)!i aut^m. niddis (ij mtoumiffio proce^itl 



Wlfett, Ut maflumitterentur i JIIlt!«iUn a6tt'f6ni«l>ttC4. 

m auf DU gcifen b« Ciawdu- ^ jMn nnb 

(»^ef*<mtm mXtmviM», Uterm tm fmor a domin» 
nMnumifli»» m»>^ ex ejosmodi liberto rat^. Sv^ 

tojnoi j» rti4 asmAii caf. 14. g}a(|)(,(i)cnt)>^ n6cr \ti<xt 

libertus MS relatjvum ingcnui , «nl» libeninus teU' 
rri^.. SKO(KiMM*t origitiaria , 

ronDern per manuiTii/lionem tthtwlt mttH JlbeiillKM 

lOnWC, V.P. etn Armem», Afcr> TbWt. Syrus, Pad- 
^'IS' ^«^«"''S ' Hifpanus Sfl Wi \m\, 

an ex qenere libertino» five per» 
egrino. ©uft Libertatem &tfadl dfo Wf libetttj» Mli (fi* 

tinii ^jerrti, ben inan bejnxmB firtM)w»itw«tti.:J»oU 

qiiafi gemut, patr« iaftar fim. enm ^ttiteft cflhtvnMuiu 

civiiitar, res, non perfooa» mmc Ado* petfoba. 
Batftn moi^i Jora. vld. r,*. f. de Jute Patr.m...itt. 
U«fc LKVwm. VaUa apud Duderum pag.j-fr. ^'ifC 
"• 'mirationem MAKOAtn JCtt tlrtth tcrje» 

niQen aSaRKC (infltcitiwtt^. ut libcitiauA ycm iit «I U. 

bertus. , t 

) Ui mt» onlteta» (tAmHaL tn*^ 
^ X miAimm Mt t(1 / ;( uil^ fyMMIa. 
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aiit e?iim cx (acris conftitutionibus in facro(an6fcis Ec- 
clchis^j), 

aut 



imagines , folcnnirates UHl) cercmonias |)(t( t6 3 /< tlu^ 

flcr n)irt), jc mcbr Ugct ii t>mn ab. 5)armn ftiiDct 

lljCiU in initio Rcipubl. Romanae fo t)UlC folennja , t^er^^ 

fiacb tmaia* n>cn!gcr. 3)ie manumjflio iilcbcn nicf)i nott);^ 
iDcnl^iq uac^ bcr ccfunDcn ?8crnufiffN fie i\l abcr t)cifcU 
bcn aKc{) nicftt 3umibcr j bcnn fcrvitus ipfa ifi bcifclbfu 
iiid)t contraire. ©ic crflcu et)ritlcn qlaubrcn nicmat)!^ ^ 

nullos elfc cleberc fervos , fOn^Cm ba Eustachius f,;Of 
Unb defendirtC / omncm fcrvjtutcm eife abrogandam , 
innes fervos efTc tollendos, crfldricn fiC fciuc l?cl)re pro 

hxreCh vg<fc battcn qrofi intereife Dabci) ; bcnn fciKl tvdf 
Vi baS ganBc51tbmifc!)c 9icic() aufflcRanDcn , miD batfe hit 

(£I)rificn auSgcrOttCt/ quia omncs divitl;c f^pius in fer- 
vis confiftebanr. 9)4an figct immcr/ biC dodrinade fer- 

vis \}aitt bci) un5 tcincn Dtuftcn. Stuite! 2J}ir ftabcnDeu^ 
^cn qcnuq Hm\f n)ir tbnncn ia otjnc Dicfclijc bcn t>v\U 

lcn ibcil mr\ Corpore Juris nittt DCrtlciKn. Servi enim 
ubique immifccntur , qiiia in cenfu refum fcribeban- 

tur. und rric fbnucn m cinc 58.raleiCl.)ung jiDifct^en 
uiifcrn unb bcn 9ibmifcl)cn ^ncd^tcn aniiiam, mmmc 
bm nicbi fcnncn? 5f cin Theoiogus , fciir ^uriii fan Die 

Kpif}clfi7H ad Philemonem r'Cr|tcl)Cn tine dodriiu Juris 
Romani dc Nervis. gtc Itl gan^jll^^irtii^t). ^civio Gen- 

Tiiis ^^at bcn fd bnllni Comnienrarium taruber flcmac^ct / 
Dcnumn i« optre CmLc unbaud) x part bat 

(}) 6t)Cbcm U^ar DicfCS bcr praecipuus modus manumitlio- 

nis , ba^ cin ^crr , mm cr fcincn Ancdjt manumittireri 
iroltc/ init bemfclbcn coram Cenforibus cr|d)icn/ unb bie^ 

fCC fld) ad Cenfum pcndendum offenriC- Onjw roar ClfD 

cinc 3ln3ti(ic cincS jlibmifd^cn 55ijrqer^, bcim nici fcin 95uc# 

fiCC |U 9iOm mt, non pendebat cenfum. S)a logirtC il)n 

Ecnn bcr Cenfor in ciHc qeroiffc CiafTc , unb reurcc cr voit 
t\\\ anbcrcr S^iirgcr unb ingenuui; angvfcl)cn. Sammcbra 
fonfc cr crft i\mi> Ijabcn/ cinr.as fclbll cin?crbcn , alfo auc^> 

ccnfum qtbcn / UIlD fiCt) in tabu as cenrcrias cinfCtUCiben- 
vid. WiLH. LoGN lie manufntffionc /ervcrum f. ixiv^i^^m. Vl'^ 
iraj. 16 88. II. ^>icr f]cI)Ct viViM de renfu , DCUn fcit 

bfn^ Bciten Constantini m. |)6ne man n!(t)i Dic! mtbr t)on 

bicfctn modo per ccnfum manumittendi , n^C^) dc luUra- 
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: ■ : < 

QeCenforum, uc quis nomen ad rabnlas centonas dc- 

rer > forUxtn Di( SbrtfUi(t)mJ(aDftr fHi)rren baqegcn ma* 

miffionom !n Eccleiia Ctn / ▼id. /, u Od. de hii qmim 

a^: mimum. tHi oidR iNe XnedHc m dcr SBerfdmm^ 
ig Don bcm Sif(i)of freofpret^cnlief , mclOcl in jgemetn 
npere pafchaii iu gefcfte,^cn pflcgce j t)af)er aiict) »a(()(jc^ 
iM in (^eit^oI)nbeir gefommcn / oag tnan Dic L^jcfange^ 
, bic ni(l)t auf Sei& feoen qefeffm^ teaiporc pa* 

tali OUf Caution lopvielajTcn. Conf. Ai^exakori Chas- 
YEi Psnahla DesrHal. t)tt cincn tocam , fo Dt fcg fc^C 
iutftti ex OReaoRio Nyssfiik) extrahifCt* vid. Jac» Go^ 
OFREDui s4 Cfid, IhMhJ. dt 'Hknmmsficme m Kcclejls 
u^emU. Franc. Baldvini Cm/fam§mm M. ^nm t\mt 

inumitrirct Witb/ mu(i c5 bdanut n)cr&en,n)cM>cfi; uic^t 

fer flCf(t)Ci)CU tan 1 alS li in Ecclcfiac cenfpcdu lidt. » 

nnMa nku: cin etcctoi/ vii|;uia 1 tKc aue() fcftaca gc« 

met n)irt) / nomlt DCC LiAor OCn manumittendam auf 

1 Sfopf fct)lu9 obcr 5er«l)rie / il)n in eincm ^rei)i; J)<rf 
il)ret)ete, unt) nact) Demcr ibm cine ^Bauifc^cae g^ge* 

1/ faote : liherum more ^uirhiam, vid. Oise- 

\& in Schulungi$ [us ^nte^jujfintafs. p, n. C^put au.« 
n erat rafum» quod fervltacis ijgnum erae» 9c fic iQ. 
nplom Feronia^ dedaocbator manumittendus » ibiqoe', 
eum iibertatis infigne accipie6at Con£ Wilh. van Loon 
mamtm Jerv. /1. 1. iC. ^ $. |. Livnis Lii, X. Caf. meU * 
/ ta^ bicfc virgula DOfl bcm Servo Vitelliorum, Vindi- 

>, ber Die Conipiration cinigcrcWen JRomer , DenTAR- 
iNTUM SupERBUM ju rcduciren / entbecfet, uni) jur ^elol)^ 
ng mit einic fol()Kn 3fiutl)c manumitticct mor&cn / Vin^ ' 
%a genennet fcQ. '34^ glaubc ci a^r m(5t/ imotialti 

: maj^rfitKmltltKe # vpsA ^omeli habeat ztMkmd*.. 
ia per illam vindiAam qiiis vtadicatar in libereceem. ^ 

ie 9i6mer ^aiien gar Diclc foiennia, man fonte nv9)X co- 

n Magiftratu quocunque manumittiren ^ fed in prap- 
itia Pnetorisg Confulis &c. lolennibus & facraiis ver- 

t , ibrmuia recepta > U)ie no(t) beutc ju £aqe bci) aHen 
lenoitdtcn / V. 0. acQ t)cn i^anb»ct:(tern > bcl JCncibt^ 

lOr mu^e l)erailtcr / li^ftor caput cetigit , vefte alba 

inamitfemhis inAstas eft j bcnn fte giengen fonfi allc 

9ar|« Vid« Fkrrarius dt m v^iaria Remofi^ Gt* 

T l cum- 
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aiJit iiucr aniicos (5) , aut per epiilolani (6), aiit per 
teAwicntum (7), autpcr atiain quanilibet ultimain 



CUmagebatur ferula , fcfluca tcti^lt vcrticem licftor. (Jfj 
|Da$ curieufcS ()at obfcrviict Edmundus Mi-Rairus OhJer7K 

HOC^ i^en Dcr l)ai(ff< bab<n# OOn Diefor maaumiffione fer^ 
vonim Romanonim OCn^C/ I9(il niOH DOH W @Cla!^ 

rei) Dc$ eatatii lojSfdmt (Er N fea^cr geuicDnet^ mcmaRb 
ihwi iibec bie Aiuiqui^^tes Ecclcfiafticas fdjccifcca / Dcc 

tm1)l au.1) tie Romanas Dci^. LiCERDA, ein SiDDlifc^CP 
. 3ef itt , MmrjAfM Saim t)ai Cd aui DCOl Al4.w1.wa 

qciiD.r^tnpn ^ 
CO '^"^^^ /f^/^i^x gefi^afie Die Mamimiffio , ncnit Der J^rt 

iitl SttUii)t iu Goeoando (copn^ cnim opipara: magisquam 
prandia apud Romanos eram) mit nn DlC ^atTcl ftQCn Itcfi 

0115 mi&jm fado (]c|il}loiTcii mucDe 1 Da^ oUicr Xnii)i ma- 

■numittirCt fCOn fOliC. 

(6) Die Manumi Oio per Epsfloiam i|] lcicf)t iU becjlc&en , Da 
fc nemlici) Dem Miinumittenda cinen23cieff gabcii; iportn 
^ f r fnr frcg ertldrct njur^e. Laurent. Pignukiw& ()at eincii 
fobi)cn ©ricf Dwtfcn iaflln» Onf. Baiwab. Bkissoniu» v# 
fimmiis. f{n beyben leQfcracftntcn 9lrtctt Dcr Manumif^ 
fion i)at Ju.rriNiAxus Die ©egcnmart unD lltt(crfc()ciri( Don 
3eugen erfocDerr. /• «»• ^^*'^^- ^-^^' ^^'^- 

(?) S)ic awo^iilicliiilc 9irt ju manumittircn war per ufis^ 
,0$enHm. in cafa moriis fmD n)ir am frei)gc6isfleni i»ori 
lttDer^6mlfc()cn SSuracr Corgei? lani Dcnn folctjc manu- 
ittittirte jtiit^u iimilen bei) Dcm t^eictjcn^SSegangnif I)intee 
unD oor Dec S5aace [)cr(ic|)en , unD jmar piicati , roclc^cl 
Denn einen @faat macbte. vid. Dffett. Boftra uuc DaS 

didum facrum ; Servw caf>ut mn h^bet y \Xi bCC JRcucfl 

. ^iblior^ccf . SDic i£nect)tc truqcn (einen ^ut/ Dcn befa^ 

{tcn fte erft/ tDcnn ile manumirticcttDucOW' ntrgcnDi iie^ 
et man ^tncnftneCbt in Antiquitacq (Wf Nummis cuin pi^ 

• • l«o. Soi^iEH, cin ^cfuit , bat etn artifl SBntb gefftcieDen 

rfe /'//w /?<7»i,^«^ fi^)' Kccitjiafiko , barin ir abecittal)U nwe 

M«RiiLiv& l^ci) bCC tauffe, jei(iet, pileum fcrvi Ecclefudici 
' ^ pilco huic Komano onginem dcbere. Slflein bei)folCl)en 
m^numims per tefti^miemum Q)4r Dic ^ Ct,iju& de« 
keat elfc libcrtusi • an ha^redis » an dcfunfti donuni ? 

Digiiiztxi by LiOO^le 



De Libertinis; , . $y 

I r II I 

incatenr. - Sed & aliis maltis modis libertas lcrN o 
petere potcft , qui taiii cx vcteribus , quam ex 

ms coiiiiituti^mbus incrodudi iunt (8)« 

^ • » 

. . C/^i d' qffando manumitti potcfi. 

. X. Servi vcro a dominis (9) fcmpcr maiiumitti 
ac: adoo ut vel in ti'aniitumamuiiittautur ; veluti 

cum 

in ftalicn nnD il)in operas revcrentiales pracftifcn Xm% \ 
'atronus fuccrdebat liberto , hinc de Patronoriim le^i- 
ima infra dicendum erit. 5)tilll IHUt* l^cn Cafum ftct) 
Iftind D9l*|iCil(;il : @ntn)tbCC ^ai DCU defundus dominus 
n teftatneliro fimpllciter gef(|}et # tXt^ f(in 5?n<(t)t frCQ fCQH 
OUC, fo mt m fol^te defiioAi libertus , iinb 
Dcil dcr domimis in orco JU fci)n flCfllaubct n)ur&f / 

»«j gcnennct; obcc e5 fiiint) in Dcin ietlamcnr fO| bo|i fiet: 
i^re^ beii b^iicnntcn Stnc(t)t manumiitiycn foltc / folAen^ 

njar t)CC haeres fiduciarius patronus , unt) CiU Manu- 
tiiiTus befatll ben 9iattlCnfeinC5 Pacri manumktentis ; mo^ 
don DiC Infcripuones apnd Gi^vtbritmi Reinesivm & Fasket* 

TOM jctisen* 

) S< (oatcn no(t> tm^rett ^cn nnb urf(tcl)cn bce Maiia^. 
miffiomiin fct)n/ e. g. n)cnn cin5tncd)t emtccfu/ irer^ec 
SDiorDcr fcincif ^)crrn roare , oDer tt)cnn Der ^)irr ben KnetDt . 

quafi pro dereliAo J^icltC/ il)in fcinc alimenca gab/ fo t)Cr^ 
Orbncicn Dis Leges , ba^ ein foiCftcr 5tncCl)t pro manumiflb 

se^tcn n>crDen fottc. Item tpenn Der ^erc cinen jtncc()C 
mit ^r Cdn^ition an titicn anDertt t)crf(t)encfUi b«f cr i 
natbjioe^ 3at)tcn frc^ fct)n foltt vid. Wulh, van Loow 
dtmmtmTg: lervmm.'' Qu. aBariim ^ot Dictn ncbfl Dcn 
obigcn modis nort) fo oiele anberc gebrauct^et ? Rcfp. 2Bcil 

el)CDein Dic OOrigcn modi veram & plenam libcrtatem JU^ 
H)Cge gCbra^t # pofitis ccrtis requifitis i caeterae fpecics 
maiittiiiifiionis gobUt nttOt pknam libercatem» iied ati^ua* 
lein. 

) S)ie Manomiifio ttOC voluotarix jurisdtftionis # quia 
non erac contentb imer partes. SSgicnc) folcl)Cl feiltln* 

tereflc M Manumittcntis aflctn an , UtlD rOCU tcinc caufi» 
cognitio nbrt)i9 mtl fO feme bcr Praetor auc!) de plano, 
i. e. mm cr OUd) jleifl) nid)t in tribunah RaUV en patfanr. 

in traDfictt p %ua& alittdagendo % ii an t>alneum aut thc- 
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5. Libcrciiionun auccm. ilacus cri^arcicus antea 
* fuerat (10). Nam qui manumitiebantur » modo mar- 
iorcm & juilam libertatcm tonfcqucbantur > & fie- * 
emit dv^sj^om^ni; modq minorem & Latini ex lcg^ 

Juni^ 

^rnm iret, pl)!ie tcrClllOUUll i\m\ ^nc(t)t maiiumuticeil ; 

txmdS uiu:c||c!i qcKociu 3uri|uii , i^a,? aud) bic fo.cnnia 1 

ver>^a md)t adhibiret IDprbCU. Ol:m non ita . mnc pvo 
ih^unafi fp ennibus vcrbis, hem iscnn b(< Conraies 

tDet)lct imirlMn # maaumittobamor # qici^ ouf otfeuiit<bc( 
l^aiTe f ni0t in plano» Oie rercntius. t|) f4>(m D9<t 

(iuitien bie artiqe Qbfervation <)ema(|)t mortxn^ ba^/ ma^ 

tie JKoitKr fiir Soicnnitdien unD Ritus bei) grenfpred^uui) oet; 
^ncitu gebabt ^ Die itLbriftcn folct)e uicift in baptifmo adliv ! 
ijirct asie fo((l)e^ Merillius /.#/r. o^/: cy. j. unDau* j 

|l)m Gabri&l AikKASi»miEU5 in icinctt Qh{ervattonitm$ iuU^* 

Jafiicta unD dntiijuis KccJejM atigemercfeti 
^fo) ^er oiini frci)gclaiT<n tmrDe/ per ifes ^i^s r^ti» 

quo$ modos. 9 ber l9urOC rtbieF homo*' befito pleoum >aa 

Quiritium. ©a aber t»ie Manumiffioncs fo tidujfig n>uc* 

IHII/ UUD AuGusTus OeforfltC/ ne lota civitas deiigurarc» ; 
tur , peregrino fanguine repleretur , UttD Oap bie OicUH ' 

frem^^eu Sttiti^u / bic aul ailcrt)ano Nationcu be|]uuDcn / 

• |}n)) TnraceS) -Syri» Graeci, Germani, Galii &c. mXttV * < 

«lu^fremtK eittcn (infuiim mh^WM fo bcfanb et nidjl '1 
fur qiti / \>4 bic Stomtfc()cn 95iirger loce J(ne<()te f^ tKU^ 

' f g nnamimittictcn , UUD fol({)C aiul) ^lcict) civef Romm 

trcrDcn foiicn. ©abcro cr ju Derbiiten/ nc civitas forviti' 

ianguine fceleftiflimisque hominibus repleretur, bcu^- ' 
fiem yEfuim 6enttam Anno V.C. 7^6. a Confulibus ^bfXT. 

iELio Gatvjlo & C. Sentiq Saturnino qebcn tic^f SCrajti ocf:? 
fen t^tl S^ntibl / cui iligma imxftom effec , aut qui toH 
' 1 Qs aut vsilAils fuiifee , |einal)lltt M Jna Civtcaos erlait^ 

. jgeu / fcn^crn tiiir pio«te<fititio ge^Ucn wcrben fotte. Xlit 

. . Stomcr bicttCU auiVttl.jliJ) Rempublicam pro admodum ca- 
<^igau, bene formata, fontcrlict) tcmporc Scipionio Afrh 

K 
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ia Norbana ( 1 1 ) iiebaiic : modo inferioran > & tk^ 
i ex Lege /Elia Sencia dcdiuiii ( i z j. i>cd quoiiiaa) 

dedi^ 

el fccmM S[>ol(f binciR/ (mi^ t$ 9cfct)a[)c/ uc c^iior pi- 

rtts & genoiiMis obirec » ac Roma a fplendore fuo do- 
nfcerec. g^mi ^iclKtl t^C dttcrt nobilea fominae fe[}r auf 

)rcn 3lbel unb t^attn au(t) rcit)t Oaran. 3&:r n?oltc nuii 
icfc ^ccDcncfcn , Dag j>c t<in Thracif(f)cj un&Africanifct)e« 
icblute UiDen moltcn / noct) t>m Augustum , Dag ec bicfe* 

ecorpnet .^ UbctDcm (^aitCI) Dic P^regrini varioi mores, 
lom^ TeiN» nniibrmes mof^ habere debebacs ac ▼eienr 
!um erac ne cum perqsrinis inoribus perqgrina yiam 
Q drbem inveherencur » ne deoique vetus Respubltoa 

vanefceret, quam omni<modo tuebantur Romani. Quis 
'ero peregrinis hominibus eam non alterari purabit ? 
mo iraxime alcerarur. Hio^ ebicem pofuit Augustvs 
)erLegem>£liam Sentianu • • ^ 

) Bcc Ux Jums Norhana , ttcl^cr cempore Tnun 
S4. JiAimii &14110M unt) L« NobbanomBalbum gcgetOlQHW* 
)cn, DCrprtHUic/ bie Seryi pei^ cenfum» vindiftain 
ano ceftamencum mannmiffi plenam iiberratem unt) Daf 

]us Civitatis t)alcn foltcn / bie abct: inter amicos o6cr pcc 

epiftolam manumittirct TOOrDCa / folcbci: 9iC<l)te aUft 

Dcrt t^cilftafFiig fDccten foliea / a\i mm Der manumiifor 

mU) manumiftendus pleoam libertatem t^dtieil- @ic fo(^ 
|cn an3efcl)cn VcrDen / mie bic Coloni I^ini in Lacio , jtt 
Italia, ftCfOIIKn (CtHC £t|lamcniC madKH # (binc vulipi de 
iis dicebator , Latinos vliifle ut iibecos » decefliife ut 

fervos) mx\>:\\ aiK^) niftt leid)! ad honores gclaffen. 2)cnrt 
aiif4ngliiJ) mar nur Dcrjcnige Dc^ Juris Civitatis fd[)ig , Dec 
in 3Iom gcbol)C£n n)ar/ uud Die anbcrn Latini ^attcn alj 

Coloni (cin plenum Jus Civitatis , unD fOntCn ni(t)t i»d ho- 
nores afpiriren. Bat)Cr bcrglctct^en Uberd iMim t ^ 

autt) « Confufe JuHio» fecT Dcn bcfagtcn Lesem gctcn ^lf^ 
fcn^/iiiiMimgcncnnctfmirtMi. ©otb Jomcii ilc cuWitt) no* 
M jus Quiritium crlangcn. 

i) Bic atomcr ^5cn »ie(c S^Mcfer unter< 3o(0 0e6rac^ti 
Oie tpon for^e imang, n^nrben SmtOiii > oie auf difcre- 
tion ^ eroabctt/ «Nicfecn %tm Im HMiit / 0!« bo<0 

OWt) ni^t freU/ fonbern tCtamcn CinC umbram libercacis, 

unb t)ietT<n dedicitii , marcn abcr ni(f)t oiel betler / aU Dic 

SflHl^Uf ^it|( [9\t^ iibertatem minus pl^rHtn Jolten Dic 



9^ . INSTITUTIONUM JUSXailA^Jl LlB. 1. TlT. V, 

dedititibnim cjuidcm peffima canditio jam ex mului 

tcmporibus in dcdiccudincm abicrac, Lucinonini vc- 
ro nomen non trequencabacur : idcoque noilra piecas 
omhia augcrc 8c in meliofem ftamm reduccre dcli- 
derans duabus coiuUcucionibus hoc einendavip , &c ui 
prifttnom ilatam reduxit ; quia Oc a primis urbis 
Komx cunabulis una acque fimplex llberias compc- 
cebac , id cfl , eadcm ijuam habebac manumiilof' : 
niii c]uod fcilicct libertinus lit » qui mannmictiarr 9 
licct manumillor ingenuus lic. £c dediiicios cjuidem 
per conAitutionem noftram cxpuUmus > <]uam prcN 
niulgavimus intcr noftras dccifiones : per qnaS} fug- 
gcrcnce nobi^ Triboniano , viro exceilb , Quarftor^ 
noftra» antiqui jnris alcercationcs placavimus Lati- 
pos auccm Junianos & omnem, cjuarcirca eusiacriC:^ 
obiervanciam > aiia conili^ucionc pcr ejusdem Q^o:- 
ftoris (iiggeftionem corrcximus quae intcr Impena-* 
lcs radiat iancliones. Ec omnes iibercos (nulio nec 
statis.manumiili , 4iec domini manumictentis , nec 
4n manumiffionis modo difcriminc habico , licut jam 
ancea oblcrvabacur) civitacc J^omana dccoravinius: 
multis modis addids , per quos poilit libertas iervis . 
cum civicacc Romana, qua: fola cft in prxlenci, 
pra:itari. 

TIT U^ 

&rvi vinai fyfkn 9 mima^M pieoam» m biim awl^Mev 

hoftcs dcdititii Ilicmal)^ plenam tcfamen. Justwunw 

TOoUc aul) moii barju i\)\x\\, l)ielte bafnu, Da5 fei) fel)C 
unbi(Iii}/nnD conftituirfebal)cr in einetfeinerDecifionum, 
fcap una libercas, nul) tein Uaierfct)cib mct)r fet)n, fonbem ^ 

ailccives, fublata libeitatis diifercntia, fublata diiferen* ^ 
tia modorum manumiilionis » |pel4)C ^-^b AtrGusTO obti* 

iiirte , furffrtg t)etffm fDlien. raifoomm abcr fe^ 
f(!^lccl)t / unb AueuiTvs battc cfne sutc MawAe ^ groffc 

3LH'iH0cit uni) \i\\M guun ^Siaati-c^riinDe ; Die Justinianus 
«bcc md)t DcrflanDen. ©icfcr £anfcc mac jeljr mir eiiiem 
«n}«iti(5ni favore libcrcatis eingciiommcn. Sie ©eijJlicfteii 

(O^ iiMMttt jMUtf * i^ean fu glcki) biciemtucem 
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: TITULUS VI. 

UI ET EX QUIBUS 

GAUSIS MANUMIITERE 

NON POSSINT. 

ius CapHt Ugis Mli^ Scnti^ de mgimmiUente 

in fraudcmcndUorum. 

J| On tamencoicunqiievolentimftnumittere licet; 

^ nani is , qiii in fraudem crcditorum maiiuniic-. 
) iiiliil agit : quia I^x JSXvn. Seutia ( i} inipedit li- 
rtatemv ; , i 

De 

d^nda hbcitaic libcralts fc||ri. PAWias «etn«rfft JWttr in 
6er Sf^tia 4d PMentonem Senrinitem ni(()t 5 mon 
fteDet cbit, Da^ er IHeQnti/ fervituicm etiam n^ulca habofe 
iocommoda. ^ 

) tex j£iia iinha fub Avgiisto lata eft, ttnb reilNII 

Siainen ni^t / n>ie eim<ie me^mn , »on ^tio Sentio , 
(Dennel mt\\m ociDo^nlid) / baii imw nur con einem 

Confule rogante Dcn legcm latam t)dnc Nncnntrt follen ) 
fonDcrn t)On ben bCljben Confulibus, fub quibuii lata fuit. 

S?cc emc [);cS Cajvs i£iius Catulus 5 n)cr oon bcr i^iiana . 
familia 3to(()ii0t ^ben mta / vid. Fafl, OmM* k Cakdyh'. 

NoRisiuM in Ctmff$a^sis Ptfamh^Dij:^. f.^i^^ I^Oet |ei* 
flet/ iMli e^ pauperrima fiuniUa gemcfen. Conf« BvKnsRi* 
liolK W 7##. J§ Orig. Tmis , obi de Jure i^:iiano loqui- 
tor & fimul hujos noftri meminit Mui. JJet anDcrc Con- 

fui tt)flr Cajus Sentius Saturninus , n)el(()er poft Vajium. 
olg Praefe(^tus in 6i)rien commanbirte/ ein 3Bann Don grof^ - 
fcn^aBerDienflen. vid. Noris i. c^ SMe ^p^^Stbil^ hu« 

jus UgisiElix Semiae» loei^er ttn^ca^tet Wprincipatnii 

l>cr ^fim IwnwW* cum kv^mo anqefanflcn l)atte , wh 
imitbus hifce duobm CMifidibns Qcgcben mar / flieng im 

erjlen Capite Oabin , ne quis in fraudem creditorum ma- 

tjumittcret. Dcnn bie Servi ««rben anjcfe()en roie nnfec 

ihiittt 



f 12, . InSTITUTIONUM JUSTINIANEI LlBil. TlT. VI. 

De firy» mfittuto cim li&ert^Je. 

I. Licct autem domino, qui fblvendo non eft, 

tcftamcnco lcrviim fuum cum libci nace hxrcdea\ 
inftiti^^ (z)^ ut lib^i; Hat , I^Mierc^cjue ^i ioij/is S>c ne-i 
• • : ceil 



it)um in @cl)aafen bellimb > aijo ii^accn 6<i) ben ?^omtm 
. fcic Jtiuc()C^ bacum bicjfm fic famiiia. 3J?<in(ftcjCa<^ie 
foiucn l)D(h t)ii]aii5 qcbcait)t mccDcn- 9)iancf)cc mac citi 

(SHICltlCC I Oeconomus , & Romatii rem ruiUcam exco^ 
. lebant» u| p4tet ex Cqlum^lu» Palladiq, v^fuiokf» 

2Hi (iNttai nm Dic Credirorct(ei(|K iR ddKtiKn a^mmcti/ 
Q)cnn it)C d&itor biiHt) iHCle numamiffiones occucfndttre / 
" ba^ cc ^ccnad) nic^t fohtndo mac. /?/^'/; ilMc babcn 
"bicfcn icgera .'Eiiam Sentiam nict)t nofi)ig ^ iptc l)al>cn 

\a fCton Cin aaDcrc* Remedium Praptorlum, ucailict) Dte 
^dionem Paulianam» a Prietore Paulo lic ^idlam > jtiC^t 
beceil.Oil Creditores Die OOU i^en Debitoribus fraudu* 
lenter tlftalleinrti @utCC M|l i^en iSttt^ecn '«''ocicett 
litonen/ fte «U4> re?ocatoiia t^ciftct. SxKiCKXfs^^ 
cum a quodam ei haBC qiMeftio proponerenir » fefe ex<» 
pedire non potuit , id quod & aliis JCtis accidit. Ke^, 
i)it Aaio Pauliana fontC l)icC lcinc Satisfadion gcDCU ^ 
C8 U)UC folCt)C nUC Cin remedium Prsecorium, Uc Praetor 
OteCaequitatis Itudiofi^s.qualisnon fuiller«fi ^uid contra 
, liberutem edixiiret. Libertas erac rcs favorabitis , 
f0l(e nun Der Praecor fngen: Tu homb manunuffiis^fed 
in fraudem > redi ad priftinam fervitutem. SHtT Pras- 

tor njac aiic() fciii Legisiator, 9(eicl))t)ot)l roac ti bcbcncf* 

ihXj f l)ICl'mncU pro & contra 3U decidam Ii5de nova 
Icgc opijs erac & hanc Augvstus ferebac. vid. Sueto* 
Kius $n Vii4 ^ngultf. gttDaS DanOii t)at ^nnociCet JojiB. 
vao% Nerius , n)Cl^CC AMkSa tHffceUame^ ernfiHf 4^0^ 

quiMh gcfi(t)ne6cti/ hmii eilid^e ^n&t vx Ui 4^0 

t»on Rqbehto GAimnmo edirtt tOOrlMt* BvNigBiisHoiti 

t)a( ii>ll Otft allegifit / & ^pud hunc prtmum diflcren* 
tiam hiijus legls ab aAione Paulian^ Qbfeivavit. Con^ 
MfiWLMu^ Ohferv* Ltb- u Csf^ i f • 

i) 06 fit)Qn DiC Manonuffionea JtCQrti^ reftriogtrct«Mrcq, 
10 erlaubtf tyo0 Avohstds noCb^ tai etn debicor obaenmisb 

iim aOcn ©tyimpf m ocrmeibcn ^ »cl(t)cc it)m au<; Dcc nacO 

(eincm i)cooc(lcti(ot)en $ubh4itatiou fcinci; ^vxix vxs 
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At x;ausis manumittere &c. 

:L. , : f ^ ju-w 

[arios: fi mckio ei ntmd alius tex eo ttftamence 

res extiteric: aiit qiiia iiemo hircs fcripcus rit,aiiC 
.a is, qui icripcus eil> cjuai^bet ex caufa hxres ei • 

I exciteritii Idque eadem lege i£lia Sencia ^ioru 

II eft, & redc. VaUc cnim prolpicicndmn erat^ 
egenciss homine$> quibus alius haeres exdcunis non 
:c> vel fervum fiiiim Jiccenarium harredem habe - 
iCs qui iati&iratturus cilcc cxcdicoribus : auc hoc co 
ti facience j creditores res Jiseredicarias iervi 
vcndont^ nc iiijuriu dciunctus adficiatur. 



Mdrftti tttfirb^feinen tntiit cam libcrtatc jumffrben 
ftimitni foflte/ in beffcn gjamcn na*qcJ?cnM m defuncfU 
6wtcr mrfdutficr n^urtcn. S)ic juiiilcii faqen fon|l/ quod 

a dolo etiam caufa fatua excufet ©ic ^TiOmcr dicUenbiC 

paupertacem fyt f(t)t i4)jiiipfii(^ , unb molten i)a(m / ball 
ic»cc cm giHer s^mm^tv feo« fo(ec/ jte^eUeti mnmm 

twt lotam , quonam bona fubiMftabaiinir » pubiioqiic 
fedionc Vfndehamor > mm) Dcr ^Ur fo »oW M Ma- 

ciffAvttu, bir ba^r gcbalren , ta^ paupercs cives obfc- 
quiofi tt>arcn/ aWaucb bcr/cnigm ■vuriiJfn, welcbebteSSe^ 
mm M movti Seaionh ni*i(jcn)U|l, ju bcmcrcfett. 

SS Ociffct ii6cc :ie&»0 fo oicl al« auaio , fecM9€ per anftio- 
ncm vendcre. Conf. Gsllius iV#«^«. /L#^.ae. l , & 

BwKBRSHOEK o^Afir». cij^* I. £)teferjuittScimitB« 

lefe Ve Xtietbt tlMr haeres oeceffiirias , teiedHMem adtre 

Jtbcbi». bicb MfTbCf frct)/ mcnn glcict) in D«m . teftaAcnt 
grc^laffung ni(bc mar qcbacljt moiDcn Qui vuit an- 

tcctdens , ctiam vult confequcns . t)CC ffn(Ct)t abCC n>ar 

tob , Dap cr Dic Srci)t)cii cct)idrc / uno qab feineu d^amin 
luc 6ubhaftation g^rue btt. 9»^!! falH alfo auf Den Liiw 

tum , cujus Qominc bona veadebantur , ||i(t)l Obcr M 

dcfimdii tDictM(^ bteicn^eit / fo raffinirte/ flcfcbeiu rci^ 

HDHen QKItCII / IDCIfer inquirirten. "Pamphili bona vcnde- 
MWar , liberci» non Marci. Pamphilus foiUC Cinc fol* 

%i Maculam n)ot)l ui)cc tlct) ncljmci;/ cr murDc Docl) fcci)/ 
:um antea caput non iiabcrct» eoxi£ Ant. MATTiWti 
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^4 iksTntmoNUM Justiniani Lib. h Tit. VL ^ % 

De /ervo injlituto (int ti^crtatei . . • 

$.2. Idemquc jurls cft , ecii fine libcrcate fervus 
hceres inftitatus eft (3 Quod noilra conHdtutio n6ti 
folimi in domino, qui lolvendo non eft,- led gencrtt- 
litDcr GOnftituit, nova humanicacis ratione: utexipla 
icriptufa inftitutionis ctiam Kbcrtas ei coiiipetere vt« 
deacur : cani non llc vcrilimile , cnm , qucm harfe-^ 
detn fibi elegit., li 'practermilerit iibcitatis dationem, 
fcrvum jxmanere voluiilc, S>c neminem fibi hxrcdcm 
6)tc. ' 

. Quid ftt infraudcm creditoram manumittere. 

§. 4. In fraudem autem creditorum manumittcM 
(4)vid©tvu:»ijui,Yei jaui eo tcmpore^quo manumiLtr' , 



ii) Qa. ®tnn nun im tcOantcnt gefltonftttt ; 

' / i^res efif, an etiain Jibertatem accepit ? L« «f» 'at* 
in odium multorum libertorum; t>fli){r nupntenDitlt^U» 

>nit(a'f nxnii nuc liuttDt: <J"-*«^ ««'^ 'p^?" 

'Jmtataii non competere. Siacili-JasTiMiANvs fa(|Ct : IQxt* 
. f(< tfl tttK qiwftio fiai fitKi VDlmiMm > HMS Ott.Telt»toc 
«bndjt l)at. Qtii a»*em volt coiift<itiem« vuli^ta^m 
antecedens , & vice verfa. 2)caHP'ftiTtC iil>«rtat?mAtt» 

btn 5 btnn tS U\\ cincc t«i» f<i)ii / o'^ "«c 

Uwrfj- €1; fan t« fa fciRCtn anbern Dommo Brquiriiiu? 

MeM, (Sl ift ni(J)t probable, Da^ Dicfcoticr Uefunaus l)a« 

iiatrttflitt/ unD bipbcc Iwttt bci: Sitctfjt oml) tvmtn.atu 
KttjSfSB^ ©n aiil>cr« nxfet tl, iwiincr gtiaot iMut: 
fi^-wnnflcbe bitftnStidmm Semprwip. „(Jfi Datoliofti» 

5l(9ttt)tt(jtcit , Da]} itrrm hsefes fci!»f»ti» eo ipro.Mbei; ^ija 

fon > tfcnn f(l)0!i licr AiauumiiTion nt(t)t jtbaa^t ipoc^w* 
(4) jDtt: Ut SXa Sentia finnb amar fctc SrtDbeit J« i"^" i- 

#^BUtticettentgtfltll/ fed.-S^oietfavcbant libertan 

' tn interpretariotie fcujns legit tMtf^aBeft «l^ 

• qnod fit in fraiiHem crcditorum, fo tCfldtltn/ W Wl! 

(£ii*e tinlgcrtnaiTcn c,crat!)<n mvitn fiMtf?. ^flWDWie* 
ttiflc m(\t dcneiittct/ taf; c? traudem credmwani, 

• UtftUDt, maa W Creditor im 5c5ni)let roirD ) oflciii ttt 
(atWlt Fi«i*tequitit aDimiitt * iotepuonem frauHandu 
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' ' ' " " I 1 - I II . !■ . 1 » 

cuclo non eft, vel qui, datis libertalibns > deiitu- 
e£l iblvcndo cllc* Pri^vaiuiile camen videcur, niii 
"iium quoque fraudandi manumillbr habucrit>nou 
)ex:liri Ubertatem, quanivis bona ejus creditoribus , 
i fuflicianc: fa:peenimdefacultatibus(uisampiius> 
im m his cft , (pcranc homincs. Itaque tunc in- 
igimos impediri libertatem > cimi utroque modu 
udanmr creditores , id eft , * confilio manumit- 
tis , iic ipfa re» eo quod ejus bona xion iunt futiC'* 
Fd creditoribus* ' . ^ . ' 



?hilafophice fjti^it C6f iiquis co.tifilii|in defraudandi ha- 
>uir»\ pro trlbunaLi redt^ rauonii . jjm fc^ frauden^ hic 
(namiiuficv StA juridice tum dsmum mtfittmiffiaficm 
rncudbtofam peraftam eBk» didtJmpecator* finonmo* 

do confilium , ied & ipfe eventus eAendit > alterum in 

damno elle. -DabCr 0)51111 ciiur manunrjctirrf, UflD iu t>tt 

93hDiiun9 war, bi^ feinc Creditores \vii)ii bcdomemjci? 
tciai)lct merben tmmn , a fi(f) abcr 5ei) bcr inventirung 
fcince sSamoQens anbcrj befanb i fo fct)tut c$ jn)ar ; a( j 
iDcmi ex Lege ^ia &encia gcfiaaet iDerteii fMitti ofleiiibic 

Scoid Incetpreres & JCti , qoi libeitati: fimbaiitf fttgtClt S 
SBcd Dcr manumittem ^iefcif ni(f)tex isiaimo fraudandi ge^ 

tl)an / fo mag cj {)lnacl)cn. vice verf^ fojuc |ld) bcr gafl 

Crcignen/ baf Ciner re vera dolofc nnD animo fraudandi 
Creditores manqmitt^rct Un!) gCinCDnct/ fciUC Creditorcs 

foltcii vi\^\i OvFommcn s ti tcfanD jt^ abcr na(^gcl)cnt)l 
o^iigciubtct / ba| fctn «IQcrmbgcn noc^ ^tnl<itigli(& fct) r 

mdy Otio iW dolos fine effeau iDCir. Qu. An maaumiiB ^ 
liberimasieam? Refp. Popularicef fc^icinct ii, quod noii^ 

weil incemio fraudandi ca flcrocfcn. ®cil abcr (ileic!)n)ol)i 

bkfcr SSatUq line effedu qcWicbcn/ lUiD biC Creditores 

re vcra fcincn ©cbabcn gcliacn/ fo murbc au(t) bicsiaa^ ^ 
bcc favoniircf. ^i^mcilen irt fcin iraus , !cin do* , 
liM ba/ unl> Doct) n);rt) bcr Crediror lacdirct I mirb aucd 

j^itr bie Ul^ercas revocicet? Re^. m% ^tXiM be^folK^ 
imtl fCDU/ animus fraudandi & effeftus. ^FHII jemaHO 
eilie ^ClttblUnq in terris remociflimis . v. g. io SjriaVIW 

teftina t)ab«n , unb fcin ?8crmogcn fo flcnawmicjt * 

bici^ itit^i^t diumiUQi pcc accidcns. 

. ($)I.CJt 



I 



9^6 jNSTmrnoMUM JusrmiAia La. I, Tm VI. 



4lt€rkm cAfut ugis MUa Stntix de ^inore 

v/ginti amii^^ 

$« 44 Eademtegc i£UaSeiitiadoininominori viglil-» 

ti aniiis non aliter nionumicccre permitticur, qiiam li : 
vindicla^j) afud conlilium (6)> jufta caufa manumill^ , 
£enis approbai^, jEuerint^manuxmflL 

7 ■ — i " r — I , ■ ,., - f , - ^ .i ■ ■■ - . 

ts) Lcx iEliA S^htiii {jMii m\^(mi Caplta , baDpfi foiytl 

n«n t)a^ dn^erc; rap Dtr Matiuiniffor 20 labr alr hdu 
jniifie- f)ie Raifon njar Dicfc : ^iingel^cui; latfcn m iiu\)t 
WxiiltMf 0<n «nccftun bic 5ccpi)eu ju flcbcn ©inn i<ic 
3f nc(t)tc martn dic Uict)ifierilflilcn «erlsi / fic prlcqtcn ;:{cri imd 
(9<le9cn()cit in )u nc^mcn , inrtm ftc jungcn JQecrcti aU | 

lcn^tib Hiiiir ||iar((ten/ feelefti homines ftupra«aduiteri4 1 
cottdliabanc'» pMmiam . flibmsiiiftrabaht * fsm tlUia <iu 

• DAVd in bcr AnirU bcoitt trfiEimo ficlKt- ^Ji<r&ni\t) ■ 
fitfcbaftc c«/ DaJ Dic lunqen S)tmw fo iljrflBermoflcnniitt ' 
iibcrfd)lngcn ^ il* offtcrfi ecftabcn ll)aicn i bal)cr t)cr^ot, 

Lex iElia Seoua» ne minor viginti annis manumictat. 

36mn einer 20. 5a()r alt i|] , bat er fcf^on umi SBciiicnt). 

Qii;:Atihoc itaftride ioteUigeQduili ? Re(p« & mvvX 
• cafus excepti & jnftiB cattfse. iSi hanc «tateih qUia 
^ Asuiunutter^ relit ^ caufas juftas i^eget cdram Pr«M>rei 

(<) Cnfiiium i)icg JU Sicni, Da bcr Prxtor auf bem TribU- 
nali fOf , unD s- Sen;itorcs UHD S- Esuites Romanos 

ftct) ^attt / t)je Da< Coniiitiim^ Slufiirai>tti 
m m %m^^ '^^tttinD ii to. ^rftoen , bii aile 
Ci ves fc^it tttuilen Nt(& RHM^eNMru gencnttci n>iir? , 

^ Den. ' SSon bicf m Coniiho flcfct)ict)ec In yiB ^pifi. ^)Ji\[f | 
trung/n^ie id) tn mcincnP/a^*//r/?^«f/>. de /ijjeUontus aeaue^ . 

, fcn. 2)?r'itei({)2ii judicia maren itata, cs tPitrcn dies ju- 
,ridic;, £)cr Praetor (x^atiD |i(t) etcn xi\(^i auf t)cm93?a:'cf(^ 
war caufa non-coiitenTiofa 3" Den ^reoti^u a)acen'^ 

. att(& Couliliai llettrc Det: Pf ^es Frovtnciae Dalirntaf^ 
/^Mr/ VO^ Coaful imD Pirsetdr iit ®ic ffcf^a^ 

l)cn mci|lcn5 m Mmix > Dcnn im (gommer tDar Nr Pra^» 

fes fDnir occupifC^ IlDcr IVafts Provincia: V0(Xt in pro'» 
vinciis CgfifijJafibu3, \\\ 1)C1I Proconrularibus tDor Augu^ 

fiT0s idfrtVconiui ; 5^Mn'um unb aMc Dicconquctirten^iproi 

Diu^ca fo iit)|ieti)cilei mmxi net^cei i)ie^ uicbi * A^^^t/. 
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i. if . Jufta; autcm maiiumiilionis caiiii hx funt j 
iii ii qms patarcm aut mattem flium filiamve. 

Dtr fervus manumittendus yinrfiAi ptt U6k^ 
t *ckufas xxianumittcncii pcrfiifign flar t}t#r# ibM ««.i 



tl 
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aut frapres iororesve naturales (8) > aut pxdagogum> 
aut nutricem»'aat educatorem» autalumnum alu-^ 
mnamve, aut colladaneum (9) maniimitcftt; auticr- 
vuin procuratoris habendi gratia , aut aiicillam ma- 
trimonii habendi cau& (lo) : dum tamen intra &x 
menfes in uxorem ducatiir , nili jufta caula inipcdiat *, 
^ iervus > qui* manumitticur prgcuratoris. imbendi 
gratia, ^on minor dtcon 9c fepiem amits manumit-» 
tatur* 

De 

f renum nmtU Pater & mater mttl\ hoc cafu rttll^) m\}0 
U libcni , w\> Ut ®Ol)n Patronus , cum hoc effeAu , 
itnt tm @ol)n afU rcvcrcntia ia , m jlc mi t)cm jure 

Pltmiarai | «nKifm mttfco I 06 Cl M jura* 

dbx fcl)(ittrt. ^ ' ^ 

( g) f xater & fofw oirtat ^1« nttt WwiBcit mitifales ae^ 

' nmmumill »ic mir W)on offt crinncrt / bie Scrvi.letii 

trimonium , unt) folqtlCt) mcOcr fratrcm , nOC() forotcm, nec 
liberos habcre diccbaMtur. Bai)CC au^.btt ^tx 

A PmUJk (M( Servos nictt angtcttff. ; 
(9) S)ie 9i5mif(l)cn 2BeiScc iiKircnfcftr «^nuiiiidet.iiil^lfe^ 
fcnmciflcnJiDrcJtinbccfdiiflen/ fccgnjeflcn Die S^t^nci tte 
cbc turctjicbcn. SBJcnn nuii v. g. cin iungcc fcrvus bco 
'ctncr9);uncr/ bic UtS)iunSmt>mUJ, m fog/ fo bitf 

er l)tftcn Colla<f>aneus. 

Cio) «i*t n)cni(icr qcfc()a^c c« bcp bcn nbmttn offt / ba^ (le 
iKi SRdgbc iKorailictcn. SGBal af)cr liber homo nicbt fpt^ 
M^dUam jur Srott iKitai/ fo muflc fol(t)c iM»:tK( «vi* 
xiumittirct ipcrOcn. 9l!fD iiKir 6te uxor Ubma » imi) M?, 

. maritus Patronus, cl n)Urt)C abcc crforDctt^ ut manuinit- 
tcns jur^to affirmaret & poft manumiffionem intra fex 
menrcs domum doccret. SBcom RAPH^it Fabrotti ftc^ 

t^n infcriptioncs , ba fic fict) njiifcflKt fo un(crfct)rivtciu 
^tt i(t eincr bcr bcjlcn Antiqaariarum > itt (^at Dorcrcpct)e 

Kcniarqueni fUm bctun GionrtRo: ^lan tKU fcilte «H^ 
rc Edlrion • att bie diomifCbei Cumimeidociim maxlmc, 

Gruterus unbGiLtvius ftalHn nid)taileAMiqpit««s. SDcr 

bie dodrin de fenis ,lib€r«s,irgenuis rcCl)C »crficl)cnn)ifl/ 

iwMca fABagiTi icfcRi cciilMc {nt|cmiqlorbciu - 

» • " " 
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QOI £T EX QUIB.ITS CAVSIS MANUMITTERfi &C. 

%.6. Semel ftatem caula approbaca» iive vera fit^. 

Gve falfa;» non retradatur (i i). 

Ibfo^ath fojierioris capitis Ugis ^H<z Scntidt^ 

\. 7. Cum eigo certus modits maiiumictendi mina« 
us XX. annis dominis pcr Legeni ^iiliain Scntiaui 
ifticucus eflet ; eveniebat > uc qui xiv. annos ex« 
verat , licet teftamencum facere, & iii co fibi hae- 
em iai^icjLi&p > legacaque reiinquerc poiiei j caiuen 
dhttc minor el&t xx» annis, .libertatem &rvo ia^ 
lon pollet. Quod non erat ferenduni. Nani cui 
3rum fuormn bononun in teilamenco diipoiicio 
a erat : qu^ n<m (imiiiter ei , quemadmodtlm 
is reSa ica & de fervis fuis in ultima voluntate dif- 
lere*» quemadAiodum voliierii;» permittimus > ut ^ . 
libert^em eis poffit prxftare ? Sed xuin liben 
:ftimabilis res fic, & propcer hoc ance xx. istacis 
luih antiqtuta» libertatem lervQ dare prbhibebat : 
0 nos mediam quodammodo viam eligentes , nou 
er minori xx. annis iibercacem ceibmenco dare 
/o iuo concedimus > nifi xvih aiihilm impleveric 
cvni. attigeric. Cum enim antiquitas hujusmodi 
ti &pro aiiis poftulare conceilerici cur noneciam 
judiai ftabilitas ica eos adjuvare cr^datur » ut ad 

.V • liber- 

" ^ - '• - , .- > ^ 

; Wm t)er9Ui(t)m aUegiHt cdn& eoMm confiliitdlU 

taW approbirc( mtrtxn, (0 fonun folc()e ob ftvorem li- 

ertatis meftC retradirCt unD annulliret mccDen/ 06 

A f(t)ou na(&9c()cnt)0 gciiuifcn/ bap ftt^ bic @a(()e mii% 
efin&c. 2JnMn9li(t) abcr gabcn ftc mofcl SKt^rung, ne fibi 

acus pbtruderetur* X)a^ Tertium Caput Legis Mvx. 
endas iDat / Daf # n)tt dominus minof iio» amiis Ht0t 
QammiictitCQ A)nte / fein Sectus mmdr {f>. anpis 
Banumittitec fterfcn turiflC/ iifefeftrut jttfoiis fic domi» * 
us juvcnis fc invicem alliceren^ * * * - ' 
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iiberuum dandaui i^rvis luis polliiu pcrvciiirc? (i x) 

TITU- 



Xu) f>Ht l)^t icDcrmdn bie Compiiatores ^erumec mmit)tu 
auct) ViNNivs. ete tbmnn ui6i bcgrtiffcn , tomim l)er ^na- 
iiumxnens ebfn 20. ^abv nlt fcyn miiffe ? Refp. @tc lc&rcn . 

. tcmporc JusTiNiANi , unb mi]\:n vcram caufam ni(t)t« 

ISifm m Doc)>in3>euif(l)lant) ddii unfern eigcmn ^a(t)tt% 
fafl gar ntcbil» ®ic»iif}mbimiaWI#aU fte Das JusR<9>t> 

tnanum fclbfl coiripiliriCn p Wmm,(M tM ^ti(|Cj ^ti^ 

jusTiNiANus joUe fi(l) njunbern/ wenn et cinen Profeffofeni 
^juris lefcn Jtfoxiu md) Costa t)at WefcJ ad k.i. lurft angc^ 
mcrtfct- AuGusTvs njar bcn Libertis, ©ooon f1(() oiele rit 
^ ^ ferviie beiium atmifct)ct battcn/ m(|)tgut ; t)a()ec ^atte 

« 6ci) Um Lege itlia Sentia bicdtbfUtMi pcregrintiu 
fanguts in civicatcm infunderetur, iie vttus Respubf. 8( 
difclpllna pcrirct. & tm fonflidtUCT dacMf(|K<f 

cifct;eg / ?i;ncanifd)e« ©eblm in ftc '©WDf. ' 5tfnje 8cut^ 

ftnb no.1) vagi , facles ad perfuadendum , UUt) f bmtcn fidj 

lei^t uni ibr SBcrmbgen bringen / mltkti apud Rom*ios 
meifl in ^eryis beftUHl). 2)icfc politifcfte Raiibn bes Ausu^ 
art fa^ jusTiNiANus ni(t)t cin/ unb^icU bafiir, e^ fct) ui4)| 

jlflrill tWbtOta/ biC mai^umiflioncs fa JU reftringiriU / cjm ; 
iUfCftas inarf&mabilis m &$ fDntCfil d ltl«[ftcatt(t) Cinctll 

Bomino oon 1 4. ^ai^Tcn / Vc^Miifitii^ tmtn ^ 
fion aBem feimn SJcrmbgcn c!ifponirettf5n(c,no<|) »tclmel)i! 
fru) ttc^Kn , bco fctncn Jfcbjcitcu fcinc 5tne<t)tc lu manumit-^ 
. tircn. JusTiNiANus abcr ^atte bod) ni(t)t fea« ^per? / Da6 er 

tKltannum xiv. fc^tC/ er mt cin hercifcundus , femper . 

fcntctttias dividebat. ?lOc fcinc Raciones f?nt) , meun mau fl^ ^ 

V ficgeill^rattoncs L^is Mim U\t, cIcqD un& pla^ 

Bc incongrua. ttnD iDCttn ati4> Daff^bc gebcn foO/ mr^. 

F ltrn fctjt er l)cnn annum Bl initi m annl wni; uh^ 
L^ i^t f0l(t)en Crft Die libertatem roanumiltcndi / al^ lOdtjcJ 

^i^ it oi)ne ocrnuntfucjc Raifon ocrorbnet ju babcn f(^cinci j Daii 
/ bcr ftat e«: fi(t) bcr» ad) in Dcr A^^^^- »^9- n)iercr corrigirct/ 

V linl) annum xiv. §eii^t. TRii;<jNiA.Nvs i)l o!);ie 3n?dtfcl 
Imcit^ t)te ^fafen Darju inftigirci Q)prDcn / Dcnit DaDuccfi 

-ptttlMnlkc^Mt)HnM€inm^^^ bie^f(t)6ffc 
^ warcn in Dcc etoDi , Do fal)cn fic flcrit , ut libcrtis r«ile* ; 
rctur civiias , fo baiten fie mel)r Slnfc|)cii. Imcrim Cte» 

rici ni:inquam fervitutem rejccerc f M libertatcm magi^ 

fuafcr^ & Ptimioycrci ^ /; , . • , , 
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I>£ LeOB FOSIA CAmmA rOLtEMDiu !•! 

■■•"^ ' ■»■■■■1 _ I ^ 1 9 n • ^ .u f myi^mammtmtm 

' TITULUS VII. 

E LEGE FUSIA CA- 

NINIA, TGLLENDA. . 

Ege Piifiaf Caninia (i) cercus modus conftitutus 
cr^it in icrvis tcilameuto mawttuuendis : 4|uam 

1 Uborcates impQdtencem » ft qubdammodo invi* 
toliendain cue ccnfaimus y cum Cazb fuerat in- 

lanuni, vivos cjuidcm licentiam habcre> toxaoi 

1 faihitiam libercate donare, niii alia cauia impe» 
Ubcrtatem^ mujri^i^bu^ 4uCeai hujusmodi licci>i 

ladunere. ... 

Idam AvGiiiTu^ » iqui waliMt fuic legis JaniarNbrbaiM» 

, i£liae Seotiac . «ludor etiam fuic liujus l^b, qaae 
:iam rogante Senatorio magiilracu lata fuir. Accur- 

us b(U otmeonei ^ Dicfcr lex Uit iSlmm a canhs 
ivhUnuA, ba mantKniBftrbenDcnWcManumiffion nict)! 
:i<MiiW »ia« & i)at oou: bcn a^autm / i»tc 6ie anbccil 

awi> Md jQoafiilibiit» MnFosio tmb CAiinnOi 
Afn CAHnniis Qauio » fnb qao Onlule ea tea eft la^ 

if iebte tempore Avavsn, vld.. F^r Cittfmlsi^i Ano«r 
f ab V. C io qua anno hic Conful invcnitur. 
Ulb flCnennet fuffcAas Conful, h.e. tC»ac nl(t)tKa en- 
is Januarii , Xf>\% gcWO^jnliC^ / fotenniter ccroeMet/ fon^rtl 
Ktraorditurie itn Juho i-quod fiebat, (i unus ex Confu* 
bus deceffenit« VotttCiis fogct/ IWLcx t»iirbc Offt Ca^ 

im '^f il^x^hi Acncnnci » Mn Fvaw Ifot gclcbct A. Vn 
:. 7o6t tmb olfo ijl bictce lex bMme^r rcaovirct / a(l ticiti 
cgebcns Jo«. NtKnn (^atbtcfe Obfcrvttion in feincn /fa- 
/irr. GvfL mi^ xti bcc ju Padua J)ctau*aefommci 

en CtUeaion jlc|)Ct. Cr f3ri(t)t : Fr^ius vixit A. 70«. 
nb e^ ifl probable » baf AvGusTus , ntn bcn luxum io 

aaimmittcadis fcrvis einw|([bi^an(f cn / DcitLegcm nur crs 

iCUeril IbOltat ; Coo£ OistLros & ScHUUtKO sd Cat» /ffjl» 
jA. 1* f«#. 1. CAioNiips lcbH fob AumTO , bo^ fagct Dio« 
nrsivs HAi.icMiAsstos. SDCt ifl abCi; bCC Ffrsnis? fial 

viffca bie meigcn aii^ ^cr bem CAmno rcgiciu (tn 

fi.i Con* 
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Confui , Der bicp Fusius , uiib jmac ciiK gecaume 3«t ^ors 
W '^ Dcr mocOu bieiieii Le^^em juetil^r mmiti tt m(t>t 
rcct>t m praxintam> aBctt bicfemmug eralTo flinenmt ft^n i 
foa^ ffiiDei man (eirun bicfcs gtamtn^xte Faftcf Omfida-I 
ribufc AtMWLovBw (]iiD fiir limir ©m&eriien Ne iu^ 

^CM/ l^a&urcl) Dftommcit miC chronobgiam legum, qu« 
Cam cft ncceflaria, ut fine ea in cenebris lcx maneat » 
' ncc nifi ea adjuvante poilit extricari. - Lambecius t)a|^ 

Tifm. IV. HiUmh, Vindob. artigc (gac()cn oon bem Gemo^ 
. Fufia. Die Raifon be^ AuGifsTi mar: 3)ie 3i6mer loa^ 
rett luxuricus, uno ttolrcn auct) an ®ttriKn firojl t^ntu' 
eie mact)ten tiMa|)er einPiaifir, mim fte xmi»i 
w Mele pileati oor unb ftinter bcr £ot)un'55(il)r fterge» • 

IKn tt)urbcn, n^CSlDCgen Petkonius fol({)Cl ambiriofas ma<» 

©umiffiones ttcnrtct. @^ latKic bic gcu(c Icbcn , gcbcn ftc 
itttfitimcj , mcnn ftc abcr ticr5cn follcn , ba mcrbcn |le li- ' 
berales • fccnn ba 6rau(()et mannicf)ig mct)r. i^oct) 
Cajus accurat obferviret ^ cften ntct)! gan« mii) gar ju 
manumitcitta oerteteii gemefcn# fonbem m cine mm 
3aMi menn einer ^ .«necOte Nte , 1iiitr« |r oSr > 
0eQM ioilaffcn > ()atK •einer i. ober 4* fo war it>m fiaDott 
2. ju manumittiren crlaubt, oon 6* ober 7. breij/ oon 8- 
Dier/ t)on 10. funf/ bo» u. tijS 17. inciufive ebenfaaj 
nur funf/ tnm t8- fc*^ / unb oon blefer 3[aW bi^ 30. ben 
t)ritten $^cil| oon 30. bi(i 100. bcn oierten Xbetl 

S>k Proportion bat Q^jAcm in eitter lefMKm Obfcr«* 
^oeioQ. lniigU. Uitra centum ncmo pbtcr at matiumii* ' 

leic^ lOeitu^H^ eitt teitlKc 8i6mer, oie knnwatte^ 
le^et , tbo00^ ftKt^te flet)abt ^dtte* (Bei)m Voneco (}e0 
|)ct/ bol ber JCaijfer Tacitus manumittitet^abe^ abee . 

iiitra Caniniam Legem , h. e. nitbt mcijr OW loo, Sie»^ 

fer Tacitus mar au« eben ber gamilic/ aU ber Hifto-.; 

licus Tacitus. Conf. Gerhardi Diff. 4b Lege IhJU , 
mims a ]ulhniaHo juhlata^ vid HBWscax Amikqn. R9>m 
mam k f }. & Caji L i. fr. S)0(& aBet bi<6 ^ 

: Itf j^at JvsTQiiaiius (Herauf^e^ben^ oitf Mi ttrfact)e/wcil 
^ tf «nNOig feo/ ba(i ein eterbenber m^t folte iii«Nniiittiib 

ren fonncn / cum vivus manumittere potuerit. 9UI(iR 

jusTiNiANus ^t bie politifcbe Rairon bcr 9l6mer wnb btf 

AveysTi 1 bit m {^m obtn mt^i nit^cingeftl^tn.^^ 

*» 

\ 

" . ■ . , CO«P 
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Db HIS> qvi SUI VBL ALIBNf JURIS SUKT* ! • j 

TIXULUS Viil^ 

E HIS, QUI SUI VEL 

ALIENIJURIS SUNr, 

^quiciir de jure per{Qnanun alia diviiio. (i) Nam 

c|ux(iam perfba^ fiii juris iunc , qua^dain alieno 
iubjcda: (z). Rurfus earum , qu^ aiieno juri 

e£be Ituit 9 aUae jliint tn poteibice parehcum » al» 

)Oteftate dominorum. Videamus icaque de liis>. 

J alieno juri fubjeciar funt. Nam li cognoveii* 
quse iftae periome (iim, fimul fntselligemus ^ qtiic 

juris iiinc Ac ^ius dilpiciaxnus dc his> quii|i 

sftate dQmi^onini rimt»^ 

• Dt ]urs gentlum in Jervos. 

i. 1» tn potcftate itaque dominorum ftint fcrvi. 
X quideni poceftas Juris Gcnciuin^eft (i). Nam 

apud 

^i^ bieber \^eSm mtr %\t ^crfonen einqet^dUt itt Xjbeh» 
nD Senros , unl) Daoon Die <r|lcn in ingcnuos unD Liber^ 
nos. giunmebt bctommcn mic cinc anDcrc divifion^m 
crfonarum, Da blc 9J?cnf(l)cn cingerl)ciltt accDCH in eos. 

ul fui juris, & eos, qui alieni juris funt» n)c((t)C divi- 
onem Justikianus tDtcDcCUnt (k\Xi I)C0 Caji Imfl'$mion}bui 

iL u 7#i. }. gcnommen- S^icicnigc nun/ bic atieni juds . 

inl> # fmb Itttmbct m doffiuli^.ot)C|f patrii pateftaie. i 

3)iefcr ZM txmbcir eistnltifl^^de jure dMniiiofiimift 
irvos. ©ic altcn 3ttrillen {)a5en bicfc 3)ici{)ot)c , Da^ fle 
uerfl 6cfc^rcibcn : q^i func aiieni juris , t9(U Dcrictiiflctt 

)crfonen , qui funt fui juris , fet)r oirtc finD. 

JusTiMiANus ttCttnCt ODci bitfii jfts Gemimnf cui acceffit 
iStaaali aliquod hotnintini; Poteftas eoim dommoruni 
lob iiitiarajeft» fOnbettt Qttl^ Hill^ per accidons &• 

ten imicr Bctt Gennbus entflanbcvt» S>te 9I4mcr fogcit 
tuct) Mmffifi >ii Qemium, i9ci( fu bc9 aUca iS&leecrit 

. S 4 . ^tCr 
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apud omncs perjeque gcntcs animadvcrcere pollumus, 
^ominis in fervos vit« necisque (4) poteftatem fiiille^ 



^icfe fcrvltutem fabttl. Jus domini kciluill), l) ««^ 

jure v ix Sc necis ; i) biUlll , Dap DCC 5tlie(t)C mcl)t5 fUC 

(id) babcii / ni4t« acquirircri fciuc 3)a5 jus vitx 

iieci.s obtinirU nitf)! 6ei) allcn SBWcftril Vid BodinuIk 
Republtca 6c CIrotius ./^ J«^tf ^«iS^i & Pacfs. L»l>. 
If Imo Grarci non exercuere hoc jusj nifi rcceo** 
tiu5 fic CiCiiROMs *rate. Romani vero illud civibus fui^ 
tribuebanc. Jusilnianus juftificirtC ii OUtt) / aflcin fcint* 
wifonneir.ens i)aiie« Umn <£C fpiicDt: Quicun. 

que ferviim (cumho^tisiclfet) occidere poteti, nec tamec^ 
Tult, fed iHiim fi^rvar , in illum quoque optuno jure 
jus vit« & necis cadir. Slflein , dum mcus holhs cft,^ 

i]] frcDiict} crinibeti wejui ii?) if)n aPer pardo»niccr, un6, 

<ilt paAum. tDtniaftcnS naturale. mi£ it)in flcfc^jioffcii / i 
anlmum i atum depono , & tamen jus vitac & ncci^. 
cxerceo,Da* rcilUCt fjcft niCt)t. LocKE Gcuvernemen$ ' 
fivil jCCgCl ill Cinun Capitc, Da^ contra rauonem fa- 
ram fci). 5)cr Populus fOHtC DCU dominis n)Ol)l Da8 ju$, 
vitx & necis (ajfca / UUD ^r»a<t) Der Priqceps' ex, ratio- 
nibus policicis , q(cic^lt)ic DiC patriam f)oreftatena. £)icfcJ: 

i|l noc^ Dic bc(lc Juilification fiic Dic !Hbmer. 
(4) Qy- 3ft Dcnn alJcjcu Da< /V '^'^^^ ^ "^^^^ flcHic6ca? 

Refp. Ante tcmn©ra Hadriani , Antonini Pii & Philp- 

sopHi Ijat n:cmanD Daran oc3n)Ciff«lt / Dcr^crc mact)tcDcn 

illlCd)t tradircn, miC cr mlU 2Sa' dc Jurisprudctjtia, 

flNTONlNI gjacftric!)t l)abcu mill , legat Antonini it^ruft^ 
'0d Setpfum. Danibcr n)ir ciricn unocrQlci(|)lic^cn Comj. 

inentarium DCS Thomve Gatakeki in fciucn Ofufcuif^^ 
SnDcnr Galenus, M. Aktonini Philosophi Archiater, 

<rict)lct/ Daf ju fiiner^cit Die f.^vitia (jd ftrps gcnjcfcn/ Daf 
l)ic 2;t)icrc fail bcffcr gci)altcn tt)orDeiu vid, loca GAUtNi . 

apud Laur PiGNORiuM, de Servis l).it)Cn jclbfl ' 

fcic Mbmer folcftcS nicbt approbirct/ nuD Diefe ©raufaui^ 
fcit Dcr ^^crre?! gcflcn Di<J?uect)tc ciniufcftrmicffn flcfucl)cti. 

l)a[)Cr O-lCt) Imperatores, fouDcrliit) Avgustus , Clau- 

^)IUi , DOMITIANUS, HadRIANUS , AnTONINUS Pi US , CON- 

!5.TANTfNus M. Dam^icDcr Diclc Conftitutioncs' crgcftcn lajjj 

5cn. lliuer Dicfcn flab DcrRftijfer Antoninus Dcn 3vncct)tcp 
Jifyli » ut ad ftatuam Princi^is confujcrcnt • pDcr Dit 
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jpejure civium fym4narMf^ in [trvos^ 

• Sed hog tempoix; ^iu^is hopiinibus , qui fah 
>eri6 noftro lunt, licct line cavifa legibus cogruu 
ervos fLios lupra modum iaeyire. i^am , ex ^on- 
JWMjie pivi. Antpnipi (j) ^ cjiii fm^' caufa fcrvum 
• ' ^ ' fuum 

^onaini Uiufleit bie Scrvos honi« conditionibus lapaflRll^ 

3a|ier rcfG^ibirte ec bein i^^Lio iMARciANo , Der DamaOU ' 

Vapfes Bwcar, i.e. HifpaniapnjWi Dcnn bte^XilWCi:^' 
'n tm ©ebcauA/ ut eiiam cum imperio, fuo jura quci- ' l 
iue Romaoa dilatarf nt. Conf. Nicoi. Awroiin Smo^. 

ii^Mics,_ "mi^^ nber ^et) ben tSMiff^cn gani (m6er« 
?5r wupc tef 6e)teQten fObkf uatt) it)ren ciacucnGie^ 
i*«H unl^ citfcten lielfen. aBenn man abec Da^ w 
* neci5 in (einem ce(t)ten ©cbrau* , unD ba Dcc 
:arc Den j{^e*t nict)t ol)ne gmjofame Urfac^e utttbcinget, 
inrtcoet, fo l)a( e« eOen nic|)t« irregulaire</ inbeme< xm\ 
tncrle^ i|l / Dtc Magiftracti» ^ ^ Bit^^imlii^ > 

ol4)C3 U&cr tU OCinquentes «cercictt, Hllf Bff abiriis 

liiijni^ffltflcti. 3)««Mct|ttemjcl5fti(l Der domini; ' 
» poicftaa nittt iuiDieber / imb nian OicK fo aar Die^ 
airge «e?er, iDclcte bie Snccl)if(t)afft dufMcn mol^ 

Wl, IDIC im Concilio Gangrcnfi contra Eustathivm qes 

c!)Ioircn n)orben. 3iuf Dcrmabntcn Die apo(^ct i ut do.' 

nmi lcmter uaiftycm fc^voi^ Confc^iro ^P^nJWfc 

^icrm (0(1 QKM |ef»t, «Of^PAiiius im Rp^Jl. ^lt^tU^ 
n^emj^ Q^^^ cuni Commcmario $entilis, - 
0 QjKb HltWI / collato GataKi loco, dc circumftantiis tor 
Timtwponmi,^ricine, caufa, occafione , fin? Legis * 
we Refcnpti Antonini grrig inftruicet mcrbCfl. Seneca 
J^tt. imciltig contra ^bufum fervorum ex ^'haofophi* 
>tojc« pnncipiis, in qua affcdus abeffe tfebenV, per^ 

1S M UWofopftf Cili, 

lCnOmmejl. M. ANTONimrS t^S at|b M:ANTONIK|7sPH|. ' 

osopHus IMiren Stoici. Qui$ nnnc hanc dccifionem 

niMttir? eie i(l aucb ganij Dcrnunfftifl. Sllfo iDar artf 
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fhum occiderir^ non minus puniri fiibetnr > quamii 

alieniim fervum ocddcrir. Scd & mnjor alperitas 
dominQrum ejiisdem Priiicmj^ confUcutioae ceercc^ 
tun Nam Aiftoninus conmlbis a quibusdam prxfi-* 
dibus provinciarum de luslervis,(juiad aedemlacram, 
vel ad ftatuam Principum confqgtunt» prxcepic^ nt 
fi intolerabilis vidciatur fevicia dominorum , cogan* 
tur lervos iuos bonis concUcionibus vendere , uc pre-' 
dum dominis darecur* £t rc&^ Expedit enim Rei-i 

^ publica^ , ne lua re quis male utacur. Cujus refcripti 
ad i£lium Marcianum (6) miili verba fimt hxc : /^^- 
mkorufni/Hidem 'poteJt4tiH$$H fefV9$ fii^t iUibAtad effk 
vporttt^ntc cutquam botntnum jus fuitm detrahi Sed 

& dmiimum imertfi^ fte^uxilinm mira fimtiam^ v0i 
fmem^ v$l imolef^kilm in\msme denegmr iis> qui ju-^ 
Jie deprecantur Ideoque co^nafce de quereiis eorum > qai. 
^fx fanulid jfulU Sabini ad faerm fimmm eMfugerunti 
& fi vel duftus bubitos , quam dquum eft » vel infami 
injurid adfilos effe eeigjuomis » vmire jube^ , iu ut in 
feiifiahm dmnbU mm refmrtmnun Qued f% mtet emifli^ 
tutmifraudemfecerit , fiat^ ^^^f^ admijj[um adverfui 
fi leveri^ e^^mmm^^ ■ ^ ' 



Sitb imt KffCtt 06 icikumln dies magis ingruetitem & 
kvitiam ingravcfccntcm tKr^6C0U(tlcn/mcritoreftringen: 
dum^ imo abolendum erat, V 
(<) DdfRefcriptum ad Naamu Marci ANUM flcl^rt ^n /. x»" 
jff\ h.t» & in CoUat$one veteri Mc/aicarmn & Romanarum '\ 
Legum» fcripto antiquiHimo , t)ntuber Schultin6. ^^XIt 
*■ llrilllfKfmQm ]ufhfrmdemia Ame ^ /Mfiiniauea mit> ' 
TiTlloios cgrcjjiiuiA Commcntarium g^fCf^Hfkn ^fnuJ 

- GftoWs t)at l)iec eincn @(f)nifeer begangen ViM jab^" 
rum\ ba er meonet/ Mlivs hic Marcianus ©(ice ber JCtm, 

ti({m in Diieflff ^tlmnQ flCf((;iel)et , ber DD(^) temporc 
Imperatorjs ^EVERi gclc^Ct SRon l)at niC^t nur jus vit« 
& necis absefct)atfe( / lonDern auet) afpcritatcm » atrocic^^- 
tcm rcftnngirct- Lcx Cornclia etiam hoc crimcsu'^ B 
4uii flanrifin iiiira Foft bitii^ 

" ^ Aoto- 
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TITULUS IX. 

'ATRIA POTfiSTATE. 

Summa 77//^//. 

\ potcftatie noftra funt liberi noftri, <juos cx juftis 
uui^iiis procreavittius, (ij 

, , « * ~ ^ 

NTOHiNfPii njUrte bett dominis modica caftigatio Ja* 
:lafjcn/ ferri bonis conditionibus vcndi debeb^nt, ju*. 

0 1'rctio, V, g. non ut fugitivus, qui in perpetuis vin- 
ahs hahcatur, ncc Mnquam manunututur. 3)u Con* 

itio fcrvorum m\tti imm« fldinlxr, fem<6rDaiCi»i# 
mt^um ubetDant) nobm i Mtm (tt €i)ri|len docirten / 

uod dommt lenius eoofra ferros incedere debfeant» 

)i(;8coiciPhihiropbici6erl^aben fol*c6 iuctil aufflebtadljt/ 
^oi)i Qbrcrvircr, • * * 

Perfonaf alieui juris j|nb filiifamilias & filisefami- 
, lunt enim fub manu patris. Qu, SSanil (tUtSet DtC 
atfia potcAas on Rcfp. SBo |tn {(lalcr ifi / pfaccdci^ 
ebyit gencraQo $ interdum non juftc genecauni»,ime^> 
um jufle, Ii. e. in xnatrimonio. 2)er JDrbiiunfl ©cgen 

iitre ber folflc nbe timl de Nuptiis biefem pr^emitrirei njtr^ 

Jtl foBeW; ttCll bie focietas conjugalis DaS fundamentum 

311 ber 93dierU(t)en ^emalt it!. |)enn bte focietas con. 
;gaiiis iil bie erfle unb notbigjie. ©o^Kro au« @0£t 
m am erllen ikifu( seforfltt/ iMf Adam einc ect^ulffttl 

atie. SoactsM vero conjugalts ordinatk eOe debeci 
^^J^rfiotta eft, non cft conjugium. ©orauffaw 

tv tm SRonern btei m y ti burffte nxiji vagus concubi» 

m(t)t concubinatus , au(t> ttl^t contra Legem Pa* 
lam initum matrimonium fcDn. Vid. Gothofredus ad 

•1. Sllfo »urbe boi ®ort ^ 4ir#^ /'^i^T?^/ yanft onberl 

1 Phiiofophia moraii flenpmmen / oil \m* 8M> Det 
3ecnun|ft mtt^ txni toetcben Ktt tejaiset / ou^ atifto 
lomi h. e. lu citmt SHcttMlcii matN* Non edocaift 

iw^m eft iMcnm genervie. ^u t)er fidocition tmrb 
^'^^^ <rf Orbtr^ &da6ado fine poccfiate {ao IWtlt coift^ 

ci|fi« 
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Nupdx (z) aucci^ > ^ivc matriiiioiiiupi , cft 



1 ♦ • * % 



ppiCCt IDCIlben. SClfO concurrim aU(^ mater aaA 00? 
QKrnunft.id ediic«riQnem jjp impeiiiuii. Pacrem wq 

Auptix dmoQftranc , foitfi mMivS^Xi 95ater iff 
ol)<r fcDti roip. g« ftnt au^ GROTtm ;* /t S> r fct)oti 
obferviret/ bag aOe 9B5l(fnv bic nuc cin wcnia curtivirct 
flerucftw , bic liberos naturaics mct)t fo fto(I) flcftaltcn/ alf 

PiC legitimos 3 hinc patria potei^as non ac^uiritur , oiil 
l^ timis nupriis. Se^ Qu. QV^<1^ b^beat jure nacurati 
)otcft^te|ii ^aier? HoBfifisnis |ti)ciff((tc/ DtrienilfC/ 

\% qcjcuact / onct^ Dc|t»cgcn (la^. iiFip^>^<^i^ ^di^ 
ibcnfoltc, mciter borinrtcu tio^) ^cinc concluiioiieiii ffarim 

gcntem gcfunDcn. MiKX^ ift ni<t)t fo ju demonltrirctl ^ 
liorriiuei noii nafcuntur , fed fiunt iniormatione. ©C^ 
• !8atcrr q"i Pnie generavit, l)at Dic namrl((t)C Obligatioa 
OUf ttibi ni4) lU criie^n / qui vero educare Tuic.» ha* 
bei>e quo^ue ^ebec ^nt>^iu|a i Qi4U.^i|i| iine impon 
rio educacio efle poieft ; edocatio gener^uoiiia ^ un- 
perium educs^ioni^ e(l confequcjp. SB^nn bi( XtnbCt; 
ftU^ U^drcn/ fi fbiertia> vlrilis animi vigor» fcoilis pn|* 
dencia > rerum peritia^ vica bene moraca ip liberis coni- 
parerenc; fO ^brtC ai(4) biC Pfltria pQ(fiia^ , bi( .«duc^tioji 
baS imperium auf. 
(z) Qu. ajJarum ftat bcr Imperator nitblS dc Sponf^libus ) 

Refp asctui fo. babci) m^r^ lusegana^u « (bii hodie^ 
, phiiofophice, oriiinei fo ourDc CT m(fl)bab9nacr(bctiKi# 
Dcn- ®o Oanbeii (r a6cr ^ier de patria poceftac^ » mtt 
|)iefcr ftnb oupeiac coonexx , bal)cr9 bat cr ^icr cingc^ 
f(()alict. 55JO cin 55ater i|l , Da tmD Dic Nupti* ftfton Dor^ ' 
|cQ , unD a(fo biclmebt Dic Sponraiia acir iDoiicn abcr 

^e Sponf^libus |U(cQt i)anDc(n ; hona? methodi caufa ; 

ij^n fonfl / tbcnn man fagct ; Spotifaiia fimc pa^tom dq 
fioptiis, (wip man crilMriM; irfte/ mol noptiae (tnb, 

llu^kis, i $Mke^d0 ^foociiri pupm enim podofis aiofii 
fapot obnoehal TdamenM » mic Dic ^uDcn / DOm 5fO|lf 
l^i^ auf Dic SrDC/ vid. MoNfFAucoN 4»^iquites exfUquht» 
fnorc fcil. omnium gcntium zdotyparurn. !^ic SBraUt 

fal)c proptcr pudorcm Dttt ^rdutigatn an , vciata 
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Vih & muUeiis coujundio» iudividuam viue coniu^- 
tiidiiitai Contihens* ( j ) 



iDum dic vclum dctrahebah J)ic ^teimfu^runj «WaW 

mit Ifiriifm , ^ufui. eic tMbm l)u ^mt fo mwiiHlf 
«t/ Mf itdi^wliit ttoe WoiKr ntoccgcrifcr) ; vidiDj^ 

Jhf. 'wpffra de VjmHone Ox9mml Cap. i. Nuptise & tta^ 
trimonium promilcue h. I. fumuntur , fon|l abcC lUC^t* 
Nuptix IS^ac t)CC folennis dies celebrationis ipfarum nu^^ 
ptiaram ; Matrimonium (U)Cr XOCiX frt(d)riebcnC Con- 

joa^on fclbll- S)icic Dcfinition ijl nvSn fiic ncu ja a(()« 
fcn> t)(nu oft Dic gt5«cr ^CQbcn maccn/ fo {)ad(n itt 
M) fctncPoiygamiam gcl^abt ^ unD td-Mci^iRoiie oonPA^. 
^uui 0}2uucc bci) bcm Livio bcfonnt / wm ncbfl (tnOcrit 
Wctbtru ^ic x^oiygamie ©oltc ciugcfubrct boSm. 

(\) S)u9ibuier t)attCU tciue Polygamie. CmsAR inicndirt< 
mm\)\ libcrtatem nutrimoniorum cinjufut)rcn / WObUVCf) 

4C ftiO bct) bcu iHomccH bciicbt mac|)cn iDoitc 9 fonjl fidbct 
maii n\t)i, Dap ftc mdccn auf Oic Poiyomie gcfaiicu, otr 
^itt) Dicfilbc 0c9 oacn 9tttat(K)(ii m ect^toangc 

j|icu.4- Cin}un9i0 m$ »or^tN!| fcOU , i orduuibi fbb 
cietAt Cronrenfu fufceptt j Ocun man imcndirct uicbt nuO 
concubicum , foulDCni <iU(t) poft procrcationem lobolis 
«jusJcm educationem. Amor fupponicur ardiflifhus » 
Ijinc individua vitacconfuctudo. ^CiS^Ott fn<dtvs,^u^n$ 

bsibtu ctutgc fo cctlacct , aU ob ote aivortia ?)ai)uc4) «^cdu^ 
dirci tDtu^cu ; aUcinOtcfc^ i(l gan<|falf(<),o^fcbonniiDiiit 
idttflncn ifi # t)a| 3tom oicl tiimm 3aDr gtilarpcn , c^i 

matr Don divortijs qtmH / vid Aoi>. Gntius M/i. ili»; 

tfif 4 Caff loufcan bcbcutct Dicfcs i6ort Diclmet)c^ 

quod ^udU fn individua comcs mariti fcemina. In^ 
dividuus comes mcus eik , l)cr OUCjcjt t>Cl) mic ifl. Gro^ 

tivs Jc J. f*' ^at c0 UDC^ aritAcc qcgcbcn : Uxor mea 

lemper iit in confpedo iaco^ Vii #»6>j<«f 1 ibiCf^oCdjfst 
mot bCt; Dcr emttone nxorum DOO folenne VocabulQtt^ 
^ic tMU nVifl at^noAare » & « ii abBoAavemt , dtvor* 

tlo Jocus e«it. RoMVLos J>at nuc Dcn!D?anncrncrlaubct^ 
fxtS) t>on SBcib^rn i\x fctcibcu / uacb^c^cnb^ abcr ba^ 
btn CKM^ t)(c 3Sciber augcfanijcn/ oon i6ccn >lt)?duncrn 

AC()Cn. 9[i:o jiclCt DiC individua virac confuetudo nic{)t 
dit/ divorba imp^icnda» fonDtril4^f Dcn ncwm arAtff 

■ttpetuanli 
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%. Jus autcm poteftatis> quod in liberos hibe- 

propriiiui cft civiuai Romanorum (4) : nulli 



enmi 



i)te Sf<^u Durffre mSn eom w^iSi/m / debebat rerM 

. 10 interiorii^s danutt fNntibus « f| bUTfte cmifpeftttm 

& coufueoiduieiii nwki ni(l)t DcrmeiDen. ®ie ^attefi 

eadem facra) eandem menfam , & ii in manum con* 
venicbant , XOdlVX (te tt>ie una perfona. Maritus it>aC 

»ie SSater , uxor ©ic fiiia , boit^ traairte er «icftty 
UHe ein jCmD* @ie i)ie^ it)ti dominum, baDMi mait ve- 
nigia ii| DigeOis finbet f utA bk 9S4imer nennten it)re 

SeBeitaf apiour domiMs. 6k neRltKII DOi 

^ium hendlam ftnritotem. Apod cooeul^ifiam procrea* 

lio fobolis non atcenditur, fed libidinis extindio» nec 
individua vitac confuetudo adeft* SlQe Populi poIv(^a« 
mi jtnb rariores » nicftt t)0lcfrei(() 5 bte Generatio tt)irt) ^Os 
t)llt^ t)e(|)tntMt.# ut uceom alia poiygamiae incom^ 
moda. 

(4) S>ic 9l6iiM M ben ®a(cr «i/ «tt wenn « m feis 

VO: Somilte, tan<piim 10 unberfiiate iin dvinue aliqUa 

parva,ein Dcfpote ©dre^ baBet ba5en VAtwuusMAxiMiri' 

IM^-f, Cap. 7. &L1VIUS Ub, Cap,AS' iiWn majefta- 

tqn be^geleget. Wxii mi in btefer Samilie/ in biefei: 
rteinen Repubiic mar/ jlunb unter bem ®ater. vid.4. «^** * 

<£< n)ar eitte parva civiras , univeriitas »^ batetU ge^tTtC 

nt4)t nor ber eobn# fonbern om^ nepos, abnepes &Ci 

Dif StoOtHit Cmel fiiii&milias » qnsfr nituraliter a pa^ 
tcia poteftate Iiberat » hic nihil etfeiebat. S>tC filit 

miiias» nepotes Scc. iDurbfn tDie fxx^xt, angcfeften^ 
nnb gan^ defpotifc() Hgiecct. Dte Einancipationes ©ur^ 
ben fail efeen fo angefeben/ mie bic Manumiffiones. ©ie 
Servitus ()atte fcincn groffen Untcrfcf}ctb- vid. MKRauus 
ohf. LA, s. ^f^.#/s« Xeinei: {otue m\ bteftr civitate (*| 
n)erben / all per emancipationeo]. £)ec JBatet baue <UM|^ 

iMf jtts vitsiL & neeisi Mr 0ebn (Miei njt^t abfioftaieil 
<r mti^ HBliei^ttt confpedu patris fe^n / confttifom p4« 

Iris ad nuptias babcn > poterat illum vendere pater non 
folnm imaginariet fonbertl OUit) ^^re. Vid, B\^'Ksr<:hoeic 
de ]ure OQcidendi pairis» UHb Dattius vendtu.mi hher^^ 

nMs» oecin pt Mh^miM^i Iim; msA ^efott^ 



L.iyui^ud by Google 



De PaTIUA .PoTESTAT£. II I 

cnim alii iiinc homines , qui takm in Uberos habcanc 

potellaieni, qualem nos habonus. 

... ' ^ ^ . s 

Ixrei (ittSdtcbt , mii er Wefm nittt Qtitftti^ SciwtTiii« 

tntmtiimt, fie i}dttm t^ic mrer ni*r verc j^frfouif^t^ 

feilD(rn nur imaglnarie 5 0Qei« tb ill gcmi^ ^ paires ctiam 
nlios reapfe vendere potuilfe, tDcnii mail nur j{)rC l^rin- 
fipia anfiCl)U. Qui enim potefl occidere , etiam ven- 

dcre potcft. 9L)a* Wugnet Schultino fd&|l nidji ©ie 

^ ftn Mvoaykm & nects gc^atirtt Wf fo tOCItifl IMir el 
icDDcn Jtinbern bcjldriDiq crtaubet- Qu. 5Cann bat e« aU 

* fo auf(i4)5rct? Rti^, i(l c^cr fein lex DorbanDcn , aii 

fub CoNSTANTiNO M. primo Chnftianorum In-;peraror<i , 
ta baDcn tDir Ciricn legem contra parricidas. Nec obAa- : 

• aBir babcn ia XtfM Pi*!^ ^nbct t)cn 

tcr nid)r bartniKn, fbttbern ouri tNnn t)te iRttttcr eoer 

ter €)rof^Saitr / Hhem jn poteftate oon habentes , IMC 

5CtiAerutiigcbrac()( ^a^cn, Tempore Cicbronis & PoM- 

9Kp hoc )us nondum fbit abolitum j ttBcin fub Haoxi* 
ANo Imp. & Antoktnis |)at bicfc^ jus per mores pedeten- 

tim jucrft cncn ilbbtni) gclifren, ba murbcn bic Sltcrn tDc^ 
Sm H)rn Xmhit mtiltn iic(}ratfa# abcr nict)( al^ parrici- 

dae. SUf0*t|l biefel jus non accidendi iiberos parrtm 
&rtptum. partitn npn fcripruik Nulla geni am dn- 
nm baboit jnt patriom 'prarter Peffas » tenCR el bttr 
AaisToTttKs f(()r ubel gcnommcn. Barw. Bafssomvs ^at^tii 
flcfct)ricben /ve^np perfarumy bcr c^ auf^ Dcrft** 
(fteit ^ unb ba^ cS nol) uMtct) fei). vid. Jardtn Vc^agc tn 
per/te. Conil abcr finbct man m\\\% Gentes > aurib bie 
®rtc(t}en daben ba^ jus virae & necis nieinat)U 4c()a6t* ^ 

Sfttentont) b^it originem hujiis juris patriae poteftatis 

trffer cntbccfet # oil Diomrstus hjisicakiiassbvs» einOries 
^ti «fw lange in 9?om aufbielt/ iin& foiiicitc in 

mores Romanorum inqutrirtC. ©icfcr fct)rie!> Anuqutia^ 

%es Homanasy xoiX^i ()oct) ju fc()d(}cn fiub 1 nur S^iibc / 
i)a^ n>ir ni(l>t gan^ baben ^ obcr baf cr folc!)c nict)f 
iDetrcr continuirer. (?r befummcrte ftcb lun ben Ucfprung 
bcr eiefetijc^ unb f)af flcjeiflcj / fcal- W jti» patri« poreiu- 
tis f!c(^ bfi ouf btc Beiten Romdli extendire/ n)c((btr Diel 
tDiirftc i0 ii)un ge^oM ^aften/ mcnn er fo Dttferiep 9j6i(ferr . 
)ic na4> 3^011) iogcn./ nac() liner ®ct9ot)nOcit <)4ttc tDoaAt 
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§. Qui igitur iSx t4 & uxbit tua hafiioir , M 
cua poceilacc eit; Icem quiex filio cuo &c uxore ejus 
naicicur I id e£l > uepos cuus nepcis > a^quc 411 tua 
func poteftatc & pronepds & pronepcis, & cbinctefls 
teteri. (5) Qui aucem ex lilia cua nalaiiuur,iii po- 
Itftate tua noiimnt» (ed in patris eoruiiii 

» - » 

faiW 6« gtOnAUc fitr cmtm^ Gtmts tx dmmbus orisi 
au0 fo aiu i)m!f(()e, (ipclcftrt Andr. BoRwanw ^-/S?^ 

^iif^ftif Lauhdt gcjciget/ vetufti/njfoi ccffimoiitis. (Er i^ae 
tingutec St}li|] , me benn bic S)dnea immT gufc Peute ittt 
ftyio gcdalu l)aben) alfo mufte et ja cidem ieDeiii^nug i^aic^ 
Dic poteftaicm ubcc fcinc Sainilte unb tie Sret)f)eu lajfenp 
feinc iSiiitKr nad^ feinen moribus patriis ju crjul^m. €i 
ttor iotttcr ncuc< SolcE/ no0 t)kfieai omilc tt^O ^«^u^ 
felbll ricbtcn. ©ic JDcmf*cn Dtttmi iwrr «n^pamam 1»^ 

tcftatem, abcr UC extcndirtcn folCOC niiitlt «WflTr w." 
onus educatiortis , unb n>a< Damit «owietom iDar; Ex- 

pcilere lontcn aOc Gcnees . m iftafen aucf> Dic ©rie* ett 
fo »ol)l al5 Dic 3)emfd)cn. ©at)ci: difpmirct» man hodie : 

Oft bic unicas patm 6c tiliiiamilias bci) UU6 nOfO t)Or!)an^ 

th;n , unt) ob Dic enutieipacio -notbtd fep ^ ^ici)e5 gefDci:» 
tc^^nriftcn Utogncii* JRa» muile jcrgcn , t)aji ou momu 
ffl)c ?Becfdjfung bcp mi «dtc- S)aj Jus dri^ i)i jmi 

recipirct / ObCC iti fingularibus « in taotum 1 Wii m* 

tum. f «i 

Ct) Dic pa^"^ poteftas erjlrcrfie tl* Sei) 6cn 9iomecii nioit 
aacni u&ec Jtintcc , fonbecu .aucl) uDec SEinDc^ = itiafcec- 
aScnn liciA t)er ^n 0Cl)C9ratoet baite , cc t)0(t> 
M»cgcn nicftt fccp a patna p^Kcftate , foiiDcrn bicfefi faui 

crfl auf \M Emiincipatioiicfii dn. Pai€ar & fiUtis ttabc- 
. bantur pro wa pcrfoiia » hoft antcr, ac ferVos fciim Ba^ 
inino. Pater pro filio teftamentoip ftoterat conder^ 

' S)icfc unitas mac^tc / ITai ber ?Daur Dcm gcl)ii nicl)i5 iCtjen* 

dtofOnte. Omnia acquirebat filius patri . lUlD Die 
«rutia caftrcnfia & quali - caftrentia (lliD anfdllflUCt) UUbC^ 

tannt acwcftn r nn^ «ft nnter Den imperatonbus entjmni» 

^ £ttb HaDMMio fOW 9il i^hi^ofap^^ 
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'■ TITULUS X. 

PE NUPTIIS. 

Qui fajfunt nuptuu cmtr^^crc. 

TUft*S autem nuptias ( i ) inter fe cives Romflni con- * • 
I xr^uac ^ qui iecundum prascepi;^ l^gum ( 2 ) 

. tria poteftas nagb in pietatet qnaiti iotatrociiatt confi* 
. Aere debeat. &n£ Moodt m jitlk PmUo fivt de exptfi- 
, ume partus. Gcndung ad Pandc^. L^i. 7. 6. Abkah. ' 
a Kerckraad de ]Mrc fairie. 

(i> S)ia definitia .o^anim \% jm VCfriflOI VHA fettCltf ITa 
: fidcct* mmiNe St^lC : Quinam poffiBt contra* 

' iMfe Mpcias ? Refp. CWes Rmiani. . Brpo liec^peregki* 
nus» nec fcrvus. In cffcAu jjj \mi clmrifl)/ 0& Cl 

eiti Contubemium oDtr Matrimonium gtfitfinet mer^e , in# . 
\m burcft bet^be^ bcnnoct) t)a^ mcnfcftlidje ©eW)!e0t propa- 

cicet mirD. Slflcin rDcDer fcrvus na4) peregrinus domum ^ 
mhebafi» Mil«r (ctnec Don i^nen btC dtdudioncm in dp- 
jHiiai»^ •Imc mcilOe feinMammonium coBtraUretmuftoC/ 
Mrmj^mai (anit Uxoreiit oomen dagnitatiiiiem 
tnbemalis neMiabebat digiritatem* 'ContubenBiom con- 
tcmti/Iimum crat vocabuIum> hinc lcgimus contuber* . 
nta Icrpcntum. Qw&nQu9uU$ng$sma* A io* iD^a. • 

(i> fBc9 bcR 9l0imm iMcctt M^Krtco 9icM okcr «lodi 

*«mptias eoiitnAen<fi lcfOllM : dWS^ii^» CSi^^^ * 

. Ulus , mie unS l)f«)0n Cicbro , Gelhus , SERvhrs iOl Wr^ 
plmmi unb BoETHias, tcmporcTHEODORici Oftro Gotho» 

rum Rcgis vivcns> giadbrictt gcbcn. 6^ i|i n6er fo obfcur, 
^a^ mon fa(i nid}l n?ctp / mie ti eiocntlitti flcwcftn. Bri»- 

soNivs • Aktonius & FKANciscuf HoTOMftifNus fratits « 

. IfKim stoax netre 9)M^r ^0 r#M nti/fHMtm §pud R^mMt 
-mmres gcfct^riciMi amitt id^ imifcle, ob f^ tf* iti amm 
(ctrotfcn. Die dibmer ^iebcn eitiioe >10eiber jn)ar p/o oxo^ ' . 

ribus , abcr viX^X pro matribusfamilias, Slur bicjcnitJCtl 

nuptiac , fo farrc & roemtionc etngcgangcn h)orDen, TOCtCCrt 

plcnae & folcnncs» ttnb t)te uxorcs rC^tC matrcsfamilias> 
^ nNK iHI CtRCCIt^ €ommunio » jlc CC^Un Citiam»^ 
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uxot crat in manu mariti. i) farre convenltur iii ma« 
num. S)(tS 0Cf(()al)C folenni facrincio apud Romanos» 
certis vcrbis & teftibus dccem praefcntibus. , 3)(t6C9 

dm fie paiiem farreuiti , mii aBajfcr URb M>i«^t 
gebacfM: &tC (Meffen If (IW( libuin * libairien ; atib tvmftf 

fcn iKU^oti iule^ etOKij itit Opfer^Seuer, Min fuiDen me 

tiuptias famocas • &rreatas. Vid. Ulpianus Fragw. 
9* 2)tefe conjunda libaminis commeiTatio, corw 

farreatiogab juecfenncn communionem univerfalem per* 
fonarum , Mt fte fet) mt fiHa, er mic pacer. Alaterfbf 
milias ()Cifl[et (lC aud^ refpcAu fiiiuli«> quam ille rege^ 
bac* Sacriiicto & iarre inorita comreniebit in tnamifli 
h. e. poteOaicni mariH» lltlt ^ WU^ erffo a poceftate pap> 

■ tris fiefreoet. ©icfec «wit nuptiaram i(j megen feinec 5f oflU 
tarfert/ SOJeitlauffriQteit unb anberer Ucfa^cn (d)on anto 
TiBERiuM a6gefomtnen. Tacitus fagef / l)erfcI6e fet) ju fei^ 
ner 3eit ava Dem ^raud) fominen; e5 (nine fo((t)en niemant^ 

obfcrviret / a\i CtlttDC antiquc familiae , |infr bic , (6 cx 
facerdotali fimilia ^emefem Taam 4- ^mm/. £*• i6. 

. .UaiNiccn^ Amifu Jitmh #. ^ 9» a) 3)cr antcrcmo* 

ilus Dief £Moijii Sajt ooc (Bblcfer ^ e. bi e 3uDcn/ ®rrc^ 
eDen , S)^utf4)c 2c. ()aften Decglei(t)en emtionem uxorum tnt 
eebrauct) sebabt ; oftgIeM) aufunrerf(f)ieDene9Irr^ Daman 

flC fubhaftiret / auAlonicer. Vid. Gundling Diif. em* 
thne uxorum , d^H <h morgew^a. 2)ic ScrcmDniCtl tW 

SKotner^ictDct) Dei(t)rcibce Noravs Majrcku.us ez VAinMs 

m msMiti$e»erat$9 tmtqmm tmmM $aufk » OMrssf dare% 
afiUm 9 quem in pede baherenij tnfm larium fam$IUr$um 
.^ouere : teruum in /acciperiene eum ctndidijfent 9 ccmpkto 
^^winali folete rtfiffMre. Indc Vikgiuus Georg. L lepts 
jHigm^rum 1k^$ emai mniluf undis. Quos ritua VaxRO 
^J^H^ i.Va ffha ffipuA JUmsu$ diligemUbne pcfcnrrm 
2)crRin»Eintioniae|aScfa^ S>iC 

Slooter tfatttn ibt & libmm y fonfi imbr^ / juDor nuc 

xs grave. Vid.PEWzoNius de aregravi, unD UXiSiX lCxiraB 

Daoon in Dec Vlcutn Bibliorbecf. Sponfa nummum 

jporrcxit marito» xnaritus fponik. 5ic ex patria pote- 
ttaee, tianfibat in potcftatcm mariti. ^iefc Coemtio qmIC 

miproca»*ttn0 3ufammenfmtffiind/Dal»ur(6 fi4) t)er gj^ann^ 
fine ^rau/ unD Die ^mmn ^umfaufftc. atfONiiiai' 

bra(6ren fte i« Nummos mttf nnum, quo potcl^ateni .f^ - 
nvi^itum» altcnmiy ^ao Acra & commuuloceip f ena« 
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tata inciett ^id. BifinKBMiois Difl; Je Jte^^ngeRm^ 

^ mrmk ©tefe iva^tin fie n\it in faectperio, mb Uqttn itn 

mtn imn in focum. Dje Effcdus bmn mm fo bew ' 
^ lat/ benn Die %au tvurbe Dec t)dtctlic!)ett @;wa(r gdnQ^tct) 
' cntjoflen unb in poteftatem viri qebra(ftt5 fic miirfcctDic 
:i mt to^ttv confidcriret / unb erbfte txn nj?ann/ nl^ hat- 
res fna $ btt SRann morbc ^ftct iibtt: aac t(Hic <8uiir / nnb 

^tblfoUM tBatrmMnuiii; per conftrrhitiMem^ft coibn* 
tumtei amtraaom rilltillt(tK£AMt«(tri0crNtl/Ail tNll# 
foOi auf einc folenne Mtt ) per diframatidricfti & reman- 

• cipationem. Conf. Heineccius 1. c. NiiptiA per 

• • * ufum ftn& Dielen paradox eorqcf omtnen , ba^ fic nfcf)t 
^jfDufl; n)a< (le baraiig mac()enfontti ♦ 95ci)in Pi.auto ftf bct 
' ufuaria uxir. ©arin (inD fteadecinig / tm^ ftie grau ftc^ 

• jm &cS 3)2ftRiiciaiiii9e^alten^ vU» iti ffiateri 
^iJ^inifittc^^ftcmi ftc tvarnH^ntieftr in pati&i pocdbtte : twn 
5 iHtf fu^Mc ^KafamHias 6ev Ocm ^ateif fu fkmem ^aufe auf^ 

fealten rauifen/ ftenn fic war fub matitt patns> alfo mu| 
» ci iu Derfteften fcDU oon ciner 5rau oDer ^Wd^gen , bie fci# ' 
> iten 58atcr met)r gcbabt , fonbcrn einc 3J?ut(cr unD agnatos, 

. 95CD Denen tOOr fle in pcrpetua tutcla legitima, DaDOtt 

. EvEui* Ottohis d^%. pi (cfciii mml^ man fc^n fan^ 

'fijife iftid oimcft geiBi^l noa^Serm^aMi «nkaiii» fi»fle 
dinimuis in pcrpetiSa «ttfia/ fM lMtC tlftl Ctn SBaitlt 

«' toorem aequirtren nfli, rocnn ftc ein 5<^[)r bep tf)m war^ 

tie agnati, tutores rcflfen fldt) tli(J)t , poft annum tDUtCC 

^ ftegcBalten/ aW uxor lcgitima, aber Do(t) nitdt al^ mater 

familias, noo in manum five poteftatem tranfibat, ne- 
' M^oe foccedebit. g^un fon mon Servium ad Virgilwm 
(rHlicm> HMttlt Ci ijCiffitt # titorem ufii ieri. Ufurepit 
^ieigo vMtm ttuAMi ftnn*, tmc itltfectc ret. fDcmt mt 
uforpatio h. e. ofta ruptio faliem pcr trinoAiiitnDDrge^ 

i fiangenniar/ fonalt bieufucapioiucjt. vid. Gellius ' 

^Hfc, Lii, i8. 6» UUl) Jo* Frid. Gronovius ad eun^ 

. dem ()at biefc^ unt)er(j(eicl)lt(f) flcjeiflet. (Sr f)atej au4) bef^ 
fer t\m ihnntnf o\i ein 3urifl/ bie in^qemeinDon fol4)cn 
^inoen nictiti! miffcn»r SBcnn a{fo cineSrau mit O>of«na 
i^ei Tiicoris liti ntiHi^ 3af^t 6c9 cinciii aRMdcdcn # 

« fo mtlt fte p)ro ttfucapM 9ef)alteti.s tiHir fk (Acr ttar 
89dct)(e in biefem HEal)r Don Dcm ^ann auSgcM(c6en i fo 
lonte flc ber SJIann n\^i pto uxore fua ftaUcns toc enim 

trinoAium rumpebat ufum. ginc folcfte foemina ufuca* 
ipta Ip^ iOar .tegitima u>:or. aW D0(t ni(t)t folcnnis, 

* .£pd ofaarias ftC fiini Oi^t in manum ft^ poceftatcm nia« ] 

Hr a riti. 
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cocuuc (jj^ maicuU quidaii pubei:c^,fgeinia^ auccin 

riilf aoti, fiic(«|debat maiit^ «b ioidV«tOf frim fiifcar 
. tnaterfiunilias » fed maumi) maceffftmitiar eaim ea 
fda diAir cft » quac m marhi mami «nafleipioque, aut 

in cujus maiiu mancipioque marirus cft. Conf. Gund* 
iiniidHa P. 2)icfe btCP Modos t)at Jac. Basnag* 

«tgcFoiiimcn/ foiif} mktK i^cr imperaior ftc o^nc ^mx^tl 
DoMm. eilfM fiTiB&«it3ct(fiiiiKiimMm 

liiM mc^r ^ all tmr iniei' PatneioiMm fimiKu. S>je 

. Ccimiinies bltctcn jmar (angc i aQetn man ftnbct boct) tem* 
porc Caracall^ Sec. iiL tia^ man f(t)on ni^ti me^r D<U 
Don genHifl- SKan fa()c ftc alibcnn an / oXi uxores , 

tronas. ^anbffam Dcn (^cncral^&aQ : Uxor mantum» 
\ maritus uxorcm aon hasreditat. ;£>actllil fHllfiC bCT 

lor mit fCtncm Ediao : (/nde v$r & mxcr^Mt SooKffim 
V fcNlW THOMams^at ft^) M)Cr ltn(|Ci)ttt»Ct, nuptisr effm 
f contrad» tl^drtnDie nupMmiiiui folenfles gCQKfen/qua(i 
, tiuptiae ufu contra priRinam folcnnitatem introdudsc^ 

• Idffei mtS) fe^r probabie, »cnn man iu ^\\hm ni(t)t 
: cmftet^t) aber fo baK) man Datinnen de nupdis uiu con« > 

traais mai ftnbCt^ fdOt t)aj raironnemeui mtg, Milf0 

ttcle umM^ f<nt) , t)ic notbmittiflr ctml oiiMf < 
rmfitni^tmm^W^ 0ic toca Gkiui, Cicbhdmic 

piSffi^ M Comraiium; GaU\. 

Livs itfcft^ex Afcw (gj njar alfo ufucapio 

. ^nxoris intra annum comra matris & tutorum inteo*'^'' 
- tionefi) a murito faa.a. 2)a*i)ttbci(t flClCma OU^ Sa*.* 

j^lpUi^ Kxerc. dd SoUnum^ ' 

^{"0 QP' ^^^n ^ ^l^^ ^ Spouialia flc()(!6t^ iMb 

t»ic ftnb Dte Nupriae tioauoflen iDorDm ? • Refp greplht^ 

t)aben flC Sponialia flei>abt^ ita diAa a folenni illo : Spon» 

' detne t Spondeo^ ©ic 3\6mer forgttn rect)t fur tl)re £o(t# 
ter^ fucftten honeftum virum , coitum, jic unter Otc ^ait* > 

. t)C JU feriHflen- Bykkershofk f)at etnc CigCliC Olfjervattm^ ^ 

m%Xf ba^tcQDen altcn ^^bmern coHus j^abt condiik §^ 
^ciflpen. S>k|c Cura tMrmid) {ttjtUmi^ SBtfifr 
tenalMl iimcretiKitiDcraiift v Fiiins ji*«iiaiuf miptijKM. 

rc , haftc nxorem dncere * fHlim qtrjcre^ur xbfKiitio. \ 

Dic (^ltern rcoetcu c^ crtl mi( cinanDer / aUDenn flicngcn 

' y , ' ; «III.. • 



• De NtJFnrs. tif 

tit folcnnes fponfioncs t)OC/ DaDOH tDUCbC <C ini& 

jte flcneitnec gkun Dccflcbtr man bie |. sRctaifc 

SlrtCli: Virgo 4^4M^ fjUh & ihftmfsia. Spccaufpan. 

cm. Mi fptii flKin il Me SAir ^Aacrebci iKKtcii, mac 
ti p«ac fponfii. ^an (icf ftc au((> mol)l mt( einaiiDa* 
fpcccftcn; ile maren »oW fcbon cinig/ abcc finc foienni- 
bus. S)iefe padio muHc jmar gef^alicn mcrbcn/ ^ute 9lci(t<' 

: woW ni*^ vincuium juris. ®jc (^icUcti Dcu fuc cincn fc^c 
uiaihonn^tcn ^ann^ bcc fponfam paa^m ni(tt abfolgcn/ 

- iinfe l^ie SpoirfiiU iMlrAQgji^ Ut$ , 06 fic fdton Mi 

-flMim i^^t fldgeil iMittl^ fBe9 Dec iirfaiim fpoirfione n» 
rlite flK»fni)kURinii, |o(cm»90^^^ 9{inac:c. unDal^ 

IXn t)ief ftC fponfa dcfponfata i. c pcrfecfle fponfa. SUfo 
loarcil 6'ponfalia : Mennv & from'$(po futurarum nupiis'* 
rum ; Nuptiae cnim nondum adcrant. fon&eCrt cr|i fpon- 
iio , intcrrogatia & rcfponfio. QofldL JDesideriu^ Heraz.- 
ad Arnobhum f j!)ijftr$0pi^ pjl^ ^ ^MUskbus d€ 

^tNijefui ,M^^^. mm^ mm^v^ 

^ {Ba(l)t obcc fcii^ gefcOa^ btc foUnnc ^ciinfui^cunfl > 
i ieo Dcrfelbcn {)at(qi j>e commefrationei , mie mir- iBcnn 
|)ie domum dudio bc9 9ta(t)t gef(t)a^ , n)ic gemcinialic^/ 

multis facibus praeibant, mi(^fci|f<n K. fcic tt)Urenr:})fO# 

ilcn K. 6at man scfalbct/ D<it mc i^. Qoipuia iacerdt. v 

tatis* ,^)C0ia4) IMIW fie «mam <hn^ familiam» 
Jndividwm^ vttas CMfiMCttdiii^^ :2>icfei ' 

«ncm f(t)oneii io«o Tbrsntii Qcmiefen inT^iA. AfiMMMw 

'XJxnum. Uater aUen Scriptoribus , qui de ritu nuptia- 
rum fcripfcrunc > seAimirC i(t) t)Cn Antonium Ho tomah- 

.KUM am mciftcn. 37?an fan au(6 ade^ ft uben bcQm Cy- 

.9MO ifa iftf^^ifir 6* ^onjaiihus^ t)CC OicU CoUe(^nea ^c? 

^DUUtMI aU(a OMC Concubina ab uxore WXfSSi^ 
bcn. Illa cnim non p^iliMn jdedncebacor in ikiivam» 
fonfeCm MmlKlll^ ®U (iMe ttaierfimOIiaa » ()atte 

btc 6(|(u|fe( luc J^au|()alnin9 n(4)t/ fetnc paftadotaKa, 

' jie bra(OtC nid^l^ mit. Matrimonium indotatum uxorum 
•cnt rariffimum i cS tDUrbC 60C() cin Inftrument aufgc^ 

titdtct, tn n)e((t)em Dcc 3);ann 6efaiinie pcr aoccptiia* 

tiooenii fe acc^tam dotem habcre veU(;*fttam tamea 
non acceperac. Jura homana & dirina erant commu*» 
flSa NO Den Uii^bQs , bc9 ^ Copcubine ni(^ 9«) 
ticftC mor finie ni(tt pr0ci««b riberonnn » nHc 6c9 t)e( 
uxorCf niii fecundarius. Si concublna hon fcrt libe» 
f0S| canio mcliu^ fa0{tcn jk* Matrimonia vcro iaeun* 

. H.f ■ tur 
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viripotentes (4.) : live patresfainilianim fint, fivc filii 

fami- 

turliberorutn procreandorum caufa. Hacc dc ritu mu^ 
ptiarum 5 verum non fufficit ritus jufhis , re^uiritur 
ipfa perfonarum conjundio jufta. Civis Romanus con» 
irahit juftas nuptias , inprimis Lcx Papia crat refpici- 

cnda. DurffK» tiic^t ^t^owtw t>«?^t:aii)cn / rom 

fiC tOditm Patricius patriciam, pJebejus plebcjam.ci- 
vis Roinanus civem Romanam ducere dcbcbat. Dure» 
re fOiimu l)Cr 9011 DeC OUm domum duAione. Pcre- 
grinus , fervus uxorem ducere non poierat i itm flC l)at* 
tCII ja(ein^)(JUp/ non poterat uxor domum duci. J)ai 

fagiui ic^on Die 3ioiiier ^ vid. Feith cin gngeadnDec i« 

ttqustatthus HmertcH. ©ic Peregrini t)aitm cinc groffC 
incommodue ju ^Otll^' Vrd. Brissonius loc. cii. Civis 
Romanus foniC Hid)t CiMftiaW Latinam ^r)C(«l)en ; DtC 
• SJibmcC tDOUcn ni(t)t pcregrinum fanguinem ^lDcU 5 per- 
cgrina IDUCDC filC cinC ^UCC gel)aUen. Sponfalia dc lu- 
turo t)ei|Tct man in^flcmcln Cin pa(ftum de defpordendd i 

de pr^fenti, bai(() mi(t)n)ucdEuc() Dicfprod^cn Mc- 3)a« 

ifl Die l'el)CC Stryckh unD OllCC Sityckiancrum. <Da8 i|l 

eibec definicio nominaiis. anein ciuc anDccc gragc ifl * 

Ob DCC 3tbmeC Sponlalia de praefenti & de futuro Da§ in 
Jure Canonico fei)n, tO(Hi man communiter DaUOUfagci-? 
Conf, Dfjirtatiff mea in Gundftngianis de ftac materia 
ficihmeriana oppofita. Cives Romani contrahebant ma- 
trimonium , percgrini non aliter , quam fpeciali permif^ 
lione. Servi contubernium habebant, bcC dominus {on^ 

tc Dic ^agt) n?cgne^men , tDic 5et) cincm ^a^ic £aubcn. 
S)ie mciilcn ^)dut>c in 9iom macen gcbauct; n)iel)icc tti 
.^ailcDic iUefiDcnrj mit gemiiTcn Stois , porticibus, Dacun^ 

lcr OClien DicfC tabemae fervorum , hinc contubernium. 
Vid. Differtatto nollra de contubernio fervorum. 

(4) 3DCC l)Cl)Catl)en miH/ muf capable fcpu ad generatidum» 
UUD alfO pubes , dc qua pubercace vid. infra, 55ci) DC|l 

ioenums l)atteman feinc fol(t)eMarquen, tptc bcpDcnMa- 

fculis , ex infpedione pubertatis Phyfica 3 Menftrua jjffl) 
l)iCC Dal Signum. Vid. BmaRSHOEK C?4A.ri/ii/. Jac.Con- 
Tius inObferva^, Vulxfjus in Commentario , & Cujaciu^, 

VtTLTEjus iii ctncc becgrbilcn 3uciflen/ fcftccibct aucD ciuen 
fct;onen Styium. ^c m\\i\ , bap man nicfit DccgcMict) a^if 
Rcaiitat/ unb nictjt auf Oif annos gcfc^ip^n^atc 6cd b^ti 

Mafcii- 



-famiUarum ; chinf tatnen , Ci Hiii famiKanuh finc» 
conienfiim hftbeant parcntum(5)a quoriun in poce- 

Mafcillis» KamranoQ femper eft xqualis 5 tt trlfft nid)t 

cVititiiiu, ba^ timt im i4.2Sat>captusi(i. ©Ujuciflm 

Ober fai)(tt barauf/ quod iu mplurimum. De foemina ' 
fdQit tnon ni^t : ^ic i(i pobes • nlfi rariffime. Mafculi 
pobt(C& func * fbeminje viripotentes» vinim ftrre di- 
cumur. SDtC diomcr iWlcn iMf in cemporibus lii^ 

. fii^t dOcKit dbfenriret , fonDern offit bic Xiabcc in t>er SBic^ 

(ieDCr(K9rat()et. Vid. D#^r#. noftra : AmhW 
/nthermem examinarfni f ^iim^tn tyoben DiC Suriltett 
dt pubcrtate fo uiel gerCDeti UnDDietcmpora DarjU dcter- 

tniniret. 2)a« 1 4te 3abr btt) Den Mafcuiis tpar DainabW 
iu)i(> ni4)t aitfsema^t. . vid. £omund. Merillius $n No$. 
fd k i S)u infpeAio ^(tc 110$ fta(t« einigc I^a6c» 
Jbotdin Wiscif e(t i abcr Jostiniaiius faget t» imten fclbcr^ v 
luib ScHuiTiHG ^t Diefe £eute wtcDerleget. Bynkrshoek 
ii»eiffe(t an^ nic^t meljr Daran. S)tc DeutfcOctt DaDcn ef 

•OU(t)f0 gc()a(ten/ infpiclebanc pubercaccm. ^et) DCtt 

SJJagDgen aber tDar tS ni(t)t nott^ig > Denn Oa toei^ moti # . . 

quod anno i xmo menfes incipianc fluere. . ^ 

<0 SBerineineianDcrn eemaltfUiKtf mupft^^um Deffot 
Cbafcos DcImmiKrit, i9cnikcr ttmt ocfrjmicbmcn gcDcncects 

t)a^r muP omfeiiros pam ac9 cincth fitiofamiltas fcont 

imD wcil biefcr nocD in feinc^ 2Sater« ^aufe ift, Darff er iJim 
Uin aS5(ib ini S)a4 brtngen. Der SBatcr mufle fte ia fam( 
i^ren (unfftlgen 5{inbern erndbren. ^er n^ci^ nutT, mi e< 
ftir etne Meiufine ifl ? S((fo mup Der Sater nad) Dcm Jure 
Nacurae confencirciii SBcnn abcr Dcr @obn im StonDe iji/ , 
jtd) m ftiw Snw lu crlKAittaiHie M SSaiert ^iOgCi f$ 

fitiiltjnMr IMI mcijil m Ut tiecefficate de iii9etfan<U 

conrenrn patemo / c< ifl aber Dott) tDicDcr Bcn fcbiiU N 
Dtgen Refpeaj Da^er ^atte man in Den Legibus Civiiibi» 

au4) flCfe^t / Dap hoc non obtlance patris confenfus nbs 
l|)ifl ft9 fub poena exhseredacionis , nuHitatis fponfalio* , 
ram* S)enn tt redundiret DOCb Oielel in totam familiam ; 
Ditfitl^irD Offt Def(t)imp|lt. & mtt alfO reda racio m, 

.awmi fiUosamiiiiat (k^m fiotcr im 

^em , tHtnn tt ni^t mtS^ 5C9 t()m ifl / maxiiiiufii deca- 
ffiun» rererentiam^ hpneftacem » cul Leges ciriles efTe^ 

attribnerunrf l^co Dcn Slbmccn/ iit Dcm ^atec 

l 
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ralis ratio fuadet , in tantum ut juflus parcntis prsr- 
cedcre debeac. Unde quxiicum ell » an iuxiofi filia 

dh^iCev^ pQi&.e ^ 

Cumquc fuper fiUa yariabatur , noftra procellit de- 
cifioa qua permifrum eft| ad o^eaiplum fiUa: ^uciiO^ 
£Uiim quoque furiofi pbfle & fine pacris ihcetirenm 
macrimonium iibi cc^ularej (ecuiKium dacum ex noK 
itetc0it(ticiiticmemo(itttiv{6>. ^ 

Majcftatcm 6<t)9<Uflf t / ifam bifftc obneDcm aM ju dir»* 
^ sitcn* XMfiliostaiiiiUas tmt ni(t)i 'a\ii Dcr civitatc t)cr« 

CUi tine patris voluntate ; bct ^atct mir|U }obere,f fcire^ 
ncrin fdnnt civitatefco? Jaffiis ikbebat pmeadM >J)cttn 
ikr Gebn (KUtC ad ioeoQdai tibptias fioe patris canftni|i 
gar fcni jus ; ratibabitio nbn raffictt» f)a6 n^Ot contni 

Srincipia patri* poteflatis. ^iS) Dttn Jure Codicis abCt 
t ti flani} anber j > bcnn iit Prindpes fontcn au« wcrf 

ftbmorQ mactcn > M baC aQc^ wm veteri j^ure • ooftl^ 
antiqua difciplina tUUMClaffcn- 
(6JI C^.9^tdfi pater (it furiafus? Refp. Furor baurct nutlt 
(CfUhbtg^ / CUI £iriofot bat fcinc ParoiTfnios nnft dttuci- 
da itiCenraQa | mente captus <Acr 6UiNl in qoicte OflClcil 

demens. S3ci) t)cr ttxS)m fafltcn l)ic f^uriflcn/ ftc fbnnc 

|)CQraf(^n # oWcrvatis obfervandis , fcil. fi confcnfcrint 
curatores 5 2t6cr u5cr bC« filiumfamilias janrfun ftC ft<() i 
llCnn DCC tiiia flicnfl ex patria in aliam poteftaccm ac f»> 

'liam, bcr ncuc «IRann tmiflc ftc crndDrcn : Stbcrbic 
Bn bc< mtiiic Dcr g^cciidbrcn/ Mr Micb ja in 
fiate fiia» icfyx Mn 9)atcr iMran sctcflot vm/m 

1 , mcn cc in ^in ^au^ unb an fcincn XiW) Mmm 

^)tylt) JumKiANus ()ttt OU^ l)icC in favorcm filii dectdirct^ 
t)aP DCC pater furiofus CtncU Curarorem ^&cn fOQC/ DCtan 

SCincr llatt confentirc Sl ijl Cinc DOn Dcn f o. Dectfionh 
m \n L.^'}. C dd Nuftih. Edm. Meriilius fcripfit in 

50. Decifiones, unb ^t untcT ottDcrti 0110 toriiter rai* 

fonoirct / tml M9iC(0l/ JusTimANOM Tetcfom litionei 

ignorafle. 2>ic I>cutf4)cn fmb licmi (co tan Jnre Stam- 

rae g^iicDcn/ quod eft fimplicius. Sed ajERmt caineniS:* 
teru locorum Statuu de matrimwio* ;f v ' 
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Qsf^t ^uxores ducipojfunt vel mn. De cogn^h^ • 
MC frimum de parentibtij ^ liiferis. 

. f« X. Ergo nonomnes nbbis nxore^ duccre liccc: 
nani a quarundam nuptiis ^bftinendum eft. (j) Inter 
cjiiin j)erjfi)nas 9 qu^ jparenmm tib^roriiinv^b-^ 

- . - ' . r . ' cum 



C73 3M<fe TOatme iwb wn mdcn fd)tf(i)mcr gcma({)i/ fon* 
' 5«;fi* ,»?n bcn Thcoiogis y inSgiindn lcrnct man el mie 
bal @anfc^@PKl' c^ uiuffcn abcr ubcraa Kaifaos otioa' 
ful)rci mcrDcn. SDic ©cncrataicgirt i(} : mMe,.^. 

Jint nubere » mft Comiatigum$Ms aub AffiukkH fr^hhgL 
^FwptcrconlaBguimt^ 

>1|l9MafQ / quia fum cx UM fansiiiiie, ftefhnatc» aul 

2??®^?- (app i(! ein altclI)cMir(t)c« Sfflon/unt) |)cif. 
ftt fo Dicl all ftvca.) ©ic Confanguinitas a6er ift ni(b( 
' infinita , fon|l fontc nicmanb 1 fonftcrn iie btt 

tl)rc limites , i& m confanguinitatc ad GomoKUiem pa* 
. r!cm rcfpicicndum cft s hinc contpuMcto eradsdih M 
inaimenda. Da milft man auf Mc URCam |cben> 
eft ferics perfiMttnim a invicem-iMiefatanim ««•«^ 
Mlfetll Td#«Ai O iAmv^ 




Linea reAa tjl vcl artendtm* IMtlll^^lllllat^mtfdlr 
Vm «Mtb , vel deftvUmuy XOm, lm «M «NH tMC' 
«ll^ Sed Qo. mie filri> M( 2r««Mr oMfta^uM. 

at ConpmiNii? Refp @o perfonac gtnera», 

•■»«« gwdsii nwnn M) ab«r bie ©irhte «Wm oia.fb 

lupponitc commanem ftipitem , e. g. ggjit fMb( M 

tnm ®rab/ bcnn finb ^ier br<i) ^«pfonen 5 miaii^ 

.flber Ote ©(fi^Oe iCi)lm/ fO i|l communis pater JU fup. 

''^■.l^^jfie^fc^iwNir^- -'^ 
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ciHn intcr ie,obcmeDr> contrahi nuptii 
veluti inter patrcm & filiam > vel avum &«ncpteml/ 
vcl matrem & filium > vel aviam & nepotem ; 6c 
que in ihfinimm (s). ' Etii tales pefldtiat incer*fe 
krint^ nctarias atque inceftas nuptias contraxifle di- 
cniAur. £t haec adeo vera iimc>'Ut> <^iiamvis piiji^ 
ddoptionem parentum liberorumve loco libi efle cce- 
gqp inc ^ noxi poi&nc intcr j(e matriin^^i^ Ji^i^ ii) , 
ouiciHn f oc etkm 4tllbiuu «adgprione • \Acm jv^\ 

maneac; Itaque eam^ quae tibi per adoptionem iilia 
vei nepds efle asperic> non poceris uxorem ducere^, 

* • . I » • • • ' 1 r . • Mjc 



(l) In Imea nupime m mfimtiiaaiQceltaeiiimi XtMXk 

t^^xii cr mut^ einc S^att iMt^am ^immct teinicii. 

Dhh : SBaj Qxiu cl nun / mcnn 'Sauc unt) Xo4)tci:, 
. t&obn unt) >Rumc cmanbcc bcscat^ctcn? Re(p. SDietmi^ 

d^.fPfttbcn/ C< fCt>irfC ftd) llid&t/ flutium ad fontem,^ 
laogainem rQvertl ad ori^inem. SiQcin Dai ®U(Ct)ntp 

}Kijfc( nt(tit/ iHbStuifc gcbcn ia. »tct)cc jurucf ini 3Kccr« 
Timis ()ai <nl)d^ 1)^ a(g jttn b&nbta Arfimenc^M^^ 

Xst^yO^l liimm^m^Wt^ iicr bcf!ct)Ct in reverenfia. 
(S< muP eztremi> libido fcpn/ n^mtt bCC @0^n com matre • • 
^^or cum £lia^ vel avus.cum filia ft(^ fami)iarifirtt# 

^comfnifciric Uiit) gcmcin m^vt. !Dtc '^Utcn ^a^it aac^- 
4lk ^ (£((crn f)DCt) 8ct)altcn ^ ja^mie (Sottcr angcfe^cii. . 
{(ugcr ^OSc^ (Itimcciuifoii, alli>K# 

^^ftlfCi jft ioconveniens > indecens, parentibus deben^ps 
itaevei^iiim» tKII tfl.jniiK oeceOiini, S)C(f^ Ccmniic- 
'l^aonei piopagaodocn gcnus humanopi 

Wkji^ i1nt)7 (t)cnn bic barju ciricft dnt)crn {ludcrn mo- 
jum au^cntfcn^ wic.mit Dcn ^ll.ariftctt ^ vid. Browi^i 

^in Rtrtgtent Medm, biC jtHl) ni(t)( HU9 5 Bentley in fct* 

Ittr j#«/»###4i Atheifmt moquirct it(^ tiflifl Darii6cr> f5rt# 

llftlinW Iscfione reverentiae i bCHIl tk^ 

ifl c^ cdcn fo $ bcnn oemi tce SSatct ptbt, trttt Nfoi 

SBrubcr $ ObCr P^A mams mortem avuoci|lut au Ut 

IRUttCC ijiatt/ Unt) n)CCt)CII pro parentibus flfl^UL yid. 
V ^ iT _ - , in^ 
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' 11' I *■( '■ r m i, t ■ ■» — ■■■—1 III I , , .. ■ 

Z)^ fratrilfus ^ forml^Hs. . / 
Inter eas quoque pet^6aas» opst ex trat^v^r* 

fo gradu cognadonis junguncur (9},eft cjua:dam limi-, 
lis ob^rvatie > fcd non tanta. Sanc enim inter tra-'. 
a?mi fi)roremquenttpti£ pit>hibiw iont : (ivealxeo^L 
dem patre eademque macre naci fuerint , livc ab 
cera eorum. Sed ii <]ua per ddpptionem fbror cit^ielie 
coepcrit, quamdiu quidom conftat adopcio, lane m- 
ter cc & fi^m nuptiae con^ere non polliuit. Gum 
venj per limui^^^ pwe^ 
ris eam uxorcm ducere. Scd &> fi tu cmancipatus 
fueris, nihil ei]t.P^^p^4imcntp.nup^^ £t ideo COH* 
ftaw X\ quis generam actopta^ .velk 9 debere eute 
antcaHliain fuam cmancipare: & ii quis velit ^urum 
-.j j itca filiam ikiim chiandU 



II i n III I rn irt I 1 n i I m i ii n i i j , ^ 

^idfi» i . tme. GvHoam sk GnMiu Qnf$mtmmii»is 

(5f) 9Mm (bHNMt iDtr mit bte CompiitnMonem Xvua^ 
iip^i irsnn^k 4Mtnlk , X^M^ 
-W^tlt .'!!! litlea t»MfCifa to( Ibat MMi » qu^ 

*4mai fMritati. Ergo jfcfKn QJruocc im at<n@ra&. 

' Jos Canonicum abec ael)Ut Die q^vdfi Razza , bce flani|c 

Gederation. JDie Computiitio , Canonica (|i Oifo ntC^e 
ft^tDeC 0 aiK^ nt4)t abfurd» fed tamcn aUquid i^bct i^- 
conyeniens. Vid. UtHltCOlSebancftn ^ (fund&tfhmf 

^ ifi fcfie SroBe: D6S5cuto iiiii>6*iMfiimf» 
fnfter, mm ? aM bt^maimffttm 
' 44> ftiii' argomeimim ftrii^^ finDen , tDarutn ei t^erfio^ 
|en feon folie 5 iit tjorige Raifon giu |)uc nictir me^jr- SBic 
^oen auct) Derglekften Matrimoma. StoaraS jCuiBiK^ii^ 
fien ja einanber t)eorat()en 1 indkttten 6ej Noae JtinDer* 

«lei(t)mo()l ^iff^n btefe MatrimoBia ilic^ia, i.c non 
«Of^ f ll»ii Mu ,cfc;ifabguincam ()(9Cat^n. Sl it^tOttakV 



.1 
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De fratrif vet fororts flia vel nepte. 

$. Fratris vcro vel fbroris filkm itxorem dtictte 

tioigi Ucec (i oj^ied nec nepcem fracris vel fororis (juij 

' t duoere 



MrneNm fbttiiu SPik moa iMK f^^QQ / »cfl 

CDcforscn / baf Dide Cenfiifioii Ixmift entfpringc > i9ni« 
r unD e(t)t9eflern »iirt)en aUbenn m Der Beii aUiu fa* 

i sniliair imD frt^ mtt emanbcr Umgel)ett 5 Matrjmonium 
. VOf 0 debec eire. oiidinatum. Conf. GundJiH^iana /, c, §^ 

; s. 9.^ 'i)ur4) biefej abfoiute unb crn|It)affte ^601 ifl enD» 
lub bC9 Dm SuDcn unD unl fo eia Mos uno obfcrvatio 

^liujus legis mtbmi Daf tDtr ei conaato (Krttttli inU 
ilNfMtb tM|H«ifi« ' Ulllkn ahli0!mfc« l^iiimt MH Mm 
iftol note aiu?eiCili,.Befl m MR ]tillDI)cit ouf feben unb 

lioren/ n>eil mtr iDabrne()men ^ Daf tt anoeie l^emc auct) 
nicDt tt)un , unD un^ feinc Siotb iminget / ^ruDcr unD 
^n^eilern ju b^)rar()cn ; Dcnn ti giebt ia gcnug ^iqps 

' flCni* Mos & difdpLiQa nos cohibet * tDic man Den/C^ 
fliten f ur fe^ UiHdinevi pro capto Mbic & fu- 

HWe liliidUttr».qQt ooHiiim coafilii» fpi»m$9 onioibiis 
rttiomb^ conteniiii, ad rliAdris itiiHiii 

(10) ^ier tfl Die ^taqt : An quis poffit filiam fratris vet, 
^lororiS' duoeie ? oDCt Ao foemina patruum vel avun* 
•culum faum conjitfem babere poffir / . £6fp* ' 2)0: /l^ 

ffiOm Pmrm^ id tamgm ( ttcb^ti 11011 itjcbi ftie 
ilMl'ticue»*IMMi taif A mlMirott^r ni(Dt oBcin bctt 
•^tiDen/ fonbern autb bet) anDern ^olcf ern obfervirei moc^ 
tocn. QRan ftebet f)teraui, bai Dte fiolcfer (M(t)ei ex tr«. 
ditione prima tutpfanaen , n)cl(l)ei aui Dec ©rietfeiftften 
Denominauon bcrt^or leuct)tet / Da fte nut)i aflein Die P^- ' 

«tttites» fonDern Olltb DtC fatnios eiiiif < quaii dirinos» 
veneratnles btcfren^ ^ neimtcn pa«m • iitflfepii f^i^n» 



'IMiu»fj^trii4a] 



plrfMt. 

csvUisy Lsh. I. (74^. 14, (®ein SSruDcr IUduwus 
FoRNERiiJs fcDrieb Rt% quakd$ands\ unD er ft^rieb einen Ofn^ 

mefuap-ium ad lit, de Verh. S^n^» nihil nifi folidum iti 
eotum. lifcris apparet; Dif EottC a^TUCCtt ftC ODeC Ottbt^ 

^it:imi imeiiigiinc, fonDcm ftc ftub gcMiil»iit m Xjiotir 
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' ducere poteft , quamvis quarto gradu fint. Cujus 
cium £liam uxorem ducere non licec » neque ejus ne« 
pcdtt permiccitar i). ' £|as Viero muiieris, quinn 
pater tuus adoptavit^.filiam non videris impediri uxo« 

I temducere: quianequcntcuralij ncquc civili jurt 
tibrconjoiigitur(i2}, '^^/^ ... . 

• ' , . . • • • 

II I i m -i I ii ii I I "Tl i > j I I I I ■ II ■■ ■'■I ■ , 

i RefpeAus i^aren«eiaB mx aud) bci) Den9i6itiem/ unttd . 
. , ift 8at feiit Jmeiffct / ba^ 6ie fpitjm^ patnium & 
r fratns fiiiam oerbotcn gemefen # unb flar alS eine SIu^ 

- fdt)anbe angefeften worben. aiU bieMad.dcMonrpenner 
' M in i^cen Neveu , bm Duc de Guife , Derliebie / bat iHct) 

9an«3ran(frfi4) barubcr 8e4t«nt^ nnb fte facyrifiret. 
btn ^iim M Sovfer^ CLivDu ».mi4cr feincl.erttMtf 
GiRMANia £o4)ter AiiomiMM ^rat|)en wmtc, fom btt 
. w©a(b« in Controvers , inbem man bafiic bielt/ baSfolcbe* 

alleCbinS^ contra mores receptos , unb ec it)r loco patrU 

- fet). vid. Tacitus. gioein ber Rapfer iDolte boct) bnnbf 

. ibCttlflCn/ Unb Oab a bcm iRatl) ad dcliberationcm , Da 

. IQM cnbUct) ad nutum Cuutdii cin sctum setnacbet n>iii> 

' te^MtCmCt diHiodion incer- fratris & fororis filiamt 

; unb ba^ ibmerlaotet fet), femcl SciitolSocl^tcr tn ()eo» 

ratben* Verum hoc: SCtum non placuit Ronanb) imD 

* |)at Seneca Tragoedus i\)n beSmegen buictgejogen. 0ic * 

|)ielten e^ pro SCto effiAo, adulatorio , ad gratiam Prin- . 
cipis Qompoiito» piQ fpecialiffima deciiione i IDeIc()e nUC 

> .CuuDioM aflein ongteng ; ti blicb cin ezempium (inguia- 

' ; le» Quod nnhquam in imitacianem tradudum eft ; ba# 

u ()er Ncmr oif. L*. 1. C^. anoMcfct/ t)ic gt6«cc 

, «id)t erlaubct / QSruberg . Jtinber m W^^^ »«f 

aud) dubium : Ao quis fororis filiam ducere pofiic \ bd 

. man bip auf Ulpianum gefaget / quod non. 

(ii) fya Jus Caaomtum Kl btm patrao magno ut(b 
^ nepte f(J)on ^mm^ »Cft,l)Ct«fpca^t parewete 

' ipeitcr ()inuiucr gebet. ^ ^ 

01) Qu. An fororis addpnvae filiam duccre liceat? Refp. 
ticet, fie ijl mcinc ctfguata nK()t , (en naturalem ratio- 
nem) nec annciitos per adopbvMm ft^ (IjMDC-civilis 

• ratto,) • 9 ; : . ' 
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, De Coftjoifrinis. 

$. 4. Duorum aiitem fnicnim, vel ibrorupi l^i^cr^ 
yel fraccis &c foicpns, <^oi)jux^ ppiluiit (13)« 

• » • • ' C& 

— : : 1' 

(ij) ©aj ®ef(6n)i(le^Stinl)cr ctnantec Ijcoratften / ifl tocftec 
V jure divino , nD({) Romano cerbotCR <)emrfcn. ®lei(bn)o^l 
babcri bic r^uriiten unD ®cifili(^cn unier Theodosio m. ti 
, tabin geftracOt , Bof Diefer fol(t>c f^tm^W fur tinjula^Kj 
^ ctfiarct^ unD imar auj ber dcnNn Urfact)C/ confobnnas 

effe $anqnam obct forores. 2>icfC faperfbtgcn VtdU 

lacenmoltcn gcfc()eitcr allMclfttN.If(9nfiM^furftcI)r!scr<itt 

Athanasius ju bcn 3ci(Cn CoNSTAinrmi M. melCbcr cdn- 
JunAionem confobrinorum fur Crlaubct gcbaltcn. ©tC 

fu^rtcn eine moraie oun-ee, mci)r ^eiliflfcit unb mel)r cui- 
tum ein t alS ^Dtl t)on unS t^erlangec »ar Dal)ec 
lctnSSunbcr# M ^^^^^^^ unbHoNORius cnblicO fot^ 

^eorat^Kn flMttCr O^nc Difpenfation CtlOttbct/ A 19- c.^ 

NufMtt benen autb J^ysrnnANus j^olfle (jcleillct/ pb fHj^it 
bie ©ci(Hi(l)en ju fciner 3cit bergleid^cn ConjundUon nk^)t 
julaffen moflcn. SBorum Theophilus in fcintr Paraphraji 
lnfti%uhQnum (uaberl f(()rei6e / i|l bereitS Don anbern ua^ 
ierfucl)ct »orberi i wtewoM Fabrottus am n(l(l)(!en jum 3iet 
ttifft # bcm i(t) au* bdtimnie. Poft Justinianijm moco 
« »oa bcnlMtMll^t^ gicng cr% 

lid) dar fo Mw^f^ * ^ OcfftciM i 
ftcr€Seinbereinanbernic()t mct)r l^et)rdtltcn burfPcnw Omt 

^fttnJihniana P. 17. ?. §. 11. Rabanus Maurus * 

: ' ft6'SBifct)off ju 3)2aen? / tempore Caroli m. ftbticb cimn 
•"IjiBrief an ben^abft/ ben Baluzius pubiiciret bat^ barin 
bormiebcE (Ircitet. Dicas : SBic ocrbirtcn ja aucb Wc ■ 

Matriinonii^ iMr €^fi^^ ^^^V* ^ nictM 

'Dcflo bcftr. WissBNBACH a Q4. & Vk^fia i)at f^ iNic# 
itber gefcbmdlet. ^ir0enc<«6crgarmdbtfiirctnMrttine<^ 

ceiTaxrej au^ / pro divino ali^uo » pro camis propinquU , 
tflte 9 pro divina prohibitione , fbnbcm fur ettoa^ arbi* 
traircj/ ut habeamus, tx quo indulgeamus. ^iX\W tbttin 

-kv^ji^il^ 9 mu^ man fein ^^l^ermoiieu. , 

^«ijciKcn , unbniA Pniportion Dtel gcbcn* ^ot man 
m Di^faiion /dttttgct r fo ift} «oMriMHSdnttKn Ortfn 
tcr @taupbefem barauf ^cfe^. & xMtt mt bcffer # 
num barin fcinc difficuitdt unb tpcitlauffiigc 'dirpen. 

^ ' / faiia. 
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pe amitits » m^ertera » amita magaa^ matertera 

magna. 

5. Itcnv amitam , licet adoptivam, duccrc xm^ 
-«cm^iion iiccc : iccm ncc m^ccrtcram : quia pariiw 
tam loco habcntur (i^), Qua rationc vcriim 
eft, magnam quoquc amitam & ix^tcrceram maguam 
prohibcri uxorcm diiccsc (1 5}. . 

^ De 

fationcs. itiad)te i t)mn bie Confobrini ftn&w iiib bo(() IIM 
ftameni vnb mibtn tcn Sbeflan^ Ubig.^ 
(14) Qit Sborif man;ato iSBaterj^aynilxr pto SBanrfr 
e*me|ler ni(&t fteDrdtfteift Refp. ©ie 3n6en unb i>f t)^ 
. ben ^aben au* bo»oc aflcina^l einen 5i&f(t)eu fle^abt ; benn 
' iie fnqten , fie mdren aact) parcntis loco. SE&mn l)er 
(cr t^trbt I nimmt Itd) ja (ein iDlenfeb 6er 5CinDer an , a!3 
. lei S^ater^ SruOer ot)er aBaterd;®(^me|ler. eo td ia 
.mit^iii SiM exprefTe tKrboten. lcvic XVIII. 

^ XX. 20. SS jtnb abet ^d) etniat atrfiirdi pmantes • 

tDetl in ber SSiM mir ®ater<«®(()m(ler tMrbotett i|i / fo 

tonne nmn bod) fcincS fBaterg gsruber bei)ratben. Vcrum 

«ibi eadcm cft juris ratio, ibi eadem juris applicatio. 

S)er Legisiator fan ia ni(t)( alle Cafus exprimiren / genug 
Dof cNn biefe &atto ()ier (latt /inbet : Amita » avuncuii»» 

« matertera conjungi non poteft» ob refpedum parentefaew 
00 Wi; ad Affinitates ge^ , I9ll0((de<oniputatk>^ 
ne gradonm dvHi «c Caoonica itt bat^tt^ Ulll^tHf th> 

fad^e ber le^tern i\\ melben. ©ie cmpu%^ chnAs ifl[ in 

linea reda fo n)Ot)l/ alf tratjsverfali , gan? let(bt/ bai(0 

* in itner aQe ^erfoncni unb inbiefer nfle^frfonen unbbet)# 

* telatera jei)lei e.g. fecundum computationem civilem jin& 

mirmeiii(^4)0i(ier^inlw 

. c« ftnb in /ebem latere i. unb a(fo jufammen 4« Q)erfonen. 
Qu. baben bie Canonijicn fur eine »unberlt(^(:oiii- 

potatlon ? Refp. Tempore Theodosii M. IKI ber AMnb* 

sn» Qekbet bat , re(bneten bie @etfiii(Oen no(() aoc not^bei: 
Computatiooc civiii; ato fie lafcn m ber SBtftel/ bar^ 

per gen^ioncs geredjnet ©trb V. g. in ber Hiftoria Mo* 

lis & Genealogia Chrifti, 2)iefe na()tnen fie afle an pro 

^ civiUi Qcii ;ene In ber ^iM flefirimba n^* Psxkus 0^1. 
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I fcg IlISTinmQMUM JUSTIKtlMI LlB. I. TlT. X. 

moms de H^iM. (iit 3taU4nifi>tc €(»rbmal uii^ !5i* 

ttbotf W 0«ia & bCA 3<«t«« H«»wa IV. (Dtjftn 110 OtM^ 

ber babil AtcxiiiiDBR ii. Mkmt/ m» h^Ofitraas mc 
«oibiml Cajetani ju 9ioin mi( Slnmmtttitgcn bcroufae* 
fittcn) W J»"^** ""^ "^* '^"^ »itU atibci-* 

etabliWt- Fetrum II. uttl) Johannem. iDie 

Bid finb gradus •* S><C Civi;i|l fagtt i. 1)« Cauomll / nuc 
' dmc, »(UciwG«icr">0* CU» @ipp( > (inc razza i^. Dte 

«faffm jtWew hbc ttcG«nof»ri»n«. un& nci^mcn aacmabl 
t >|^iomuiufaitiiiKniB M.eiNfr# e.^^^ 0-9 (Ufa 

o — o 

ffnb miC fecnndam computationem canonicam ®<fC^) Pis 

Scr>jtin»crimatcn<Braby uiU> onDtr (ScfitiriiWi iutc 

aum computationem civilem tm <ft(n ©TOfrlWMWIlW (tl|'>l 
unt) rocnn qlCld) in computatione Canonic» tra«is- 
y Tcrfalis inaequalis (itK >VcCfon fcl)Ut , ,fO nJlfD i)OC{) r^icfc 

' S>U Canraiilcn nftHM aQi».ll«^ bcn CoBjiKiis uitp tiott 
t(n Generatioiubiii inde drfMhdeiKijbnB , «KbU ft( alWC 

«bfurde gradtts iKniKn. ©0« i)at f(i>On Dammmb eeafr 
ttt / bOd) ifJ effeflu bic Computatio (intrUt)- Mt. Flevrt 
in ftinCC mftcria Etclefiaftic4 fub Henkico IV. bo (f bO^ 

«(idntfc/ foDanibtc tocfl^flangcBr tcict)Ut, i)«t DUfcS oin 
Moiflcmiefcn. Stu^ l>icicm i)a6( id^Mtl^n^i/ unD bcc* 
^Ja atub DAMtAWM cwifencct. S>tc n)cnifljlcn SuriRctt 
BccfKDcn bicfrf , wfl» iiittcB ikb nmcc Dcm gradu ttn />tw»« 
fic imjure CiTili Dacuitcc tKcHt^n. Qp- 300« abcc 
Dic uifa(l)t / bag mon Kn Btuttn Dol ^catlKn fe Riibcc 
moi^t? WissEKBACM ^at jt(t)bocit5tc«noquic(t unb qfwefti 

tts iinc lege pofitiTa confideratur . cut nos probiores » 
prowdentiores & feveriores Ded eire Volumus ? I)i(^ 

i»M oobt f(in ^cc fa9(n , m (oW5« um Dt« ©tlteg roiU 
Itn flcWtfte j jtc iwnlwi oD^ »oc , jtc ijspbuitn u» DatDtU 

lcn Dcn gradum fen»tioi«ii, ne propiaf attmgatur , ne 
limites a Dco pofiti tnmfSHaiKUf. 9^ (SD££ WtttM 

cS ia ftlMt «iDan l)oftcn / rotnii tr ii m vx>m 9« 
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me[)c/ nomii itioii VkMtt ^ximtaM oUStTcn, 
(tai unb ^?ci)ratl)en/ um bkfcf: fcw man nflei bacan/uab 
foUc bte Difpenfation glcict) nod) fo 1)0* fomincn' 2Bct: 
J)ei)rail)et/ i(l Derliebr, ein SBcrlictncr abcr (biii aiiej , fcu 

- Mu 3iDecf M erlKilan. ©ie anDcieUifacte i|l tit igncran'»^ 
iMr Oa.mmt ben aaeMl^ubte uj^i; olaatcn iuut; 

. fie. Hgic raifonnlrieil atfo : 3)ie ConraPjgfcmitas ((f. i^crtfl. 

' ttit mir aut fUtem®auutt(l/unQ Mr t^^ttenrattf 

We ajolte nocf)5fempjl ber@(!)rittt faben^ fo AtftwnJrr 
ten tte ferntC: 3" bec 4ttn iinb ^ivx Gcncration tfl baJ 
©c6lutr (o a conimuni ftipire l)ir(]trommcn,,iO ia reDcit 
itoct) nicfjt oetmg geidatat. (Snblic^ naftjn Dcr ^ab;l 
• uxAN9£R II. fonjl 33tfcbo|f ju Luccn, tine neue S5e:dnt 

leCIIRd th>fc7 fed tx ine^ti ratione. fal^K, bdP 
Jme Cmli btC li»rtkjiUdi^'itiieftAtt»'|m)lt()et(et OMI^ 
^lHn usque «d ^miim gradums berm l)6l)cr tan nic^i (eicftl' 
. ein Privatus feitit ©encalogic n)cifcn/ n^euabcr folct^^fi nidjt 

; lt)Un fan , bem tm mon aucb de hafreditare.. 4b intcfta- 
ito ic fucceffione pro proxiixiiiat6 genealogije fcnnper or» 

- dinanda imbeiUn. /l^ ^i^^ t)ei: '])abfl: ':U5eil Die 

' Jia^cditas Usque ad feptimttiD gradum au^QCt^eilct Unt> 

i Me propin^ttitt» fanguinii jmflefet)ea.n>irtM (I9d4tf bM^ 
;falfi$ \^ ,f Denn man im Jare CiviU in t)er aitate» 

rie de fucceffione ab inteftato gat nict)t auf DlC proxl- 

• . tnitatem fanguinis pcfe^cn / fonDtm ob etucr m\ Dent 
.'dcftmao f)erleiten Jotme) fo mia icft au4) jn Den gradl- 
.imh psohibitis t^iefelbc ot4)tScUen laffen qvioaci ipatricti^ 

.«itim^ tllrtOt .a|fO.:T- g«»do$ Obcr Gencrationtfc 

;2Kii!&te «tfiinAi fiMktliintHm.iNr Sir(()e> bte 8cule» 
.f» conica pMhibkioiiem ft^pn 5et)famiiieri tDoren / looiU 
.tcn nicf)! ton cinanbec/ fonOern ftdb (ieber tM)m Dabfl oer^ 

n)unfi<)en laffen. damianus ^cfendirte De^ ^Dabil* Prohi» 
• biiion , aber c5 l)altf vx^ti* €ein gia(t>fol|er iwNoctN» 

TiwiU. faf)eDiefc6bctfer ein/nnO fcJjte an fi utbec 7*Ge* 
' ficra^ioacH nuc 4i fo tMf «ti cdaubct mti libl 

aiea lefervata; m propioribiis gradibus> fiiifai^tttaibii^ 

; eo na(()^ bem Jure Canonico. S)d|- 

^ Brt) i^ber oielc ^urtflcn in bie ComjMnatWrffc CaiUHii» ' 

eam nicj^t ft!it)cn fbnncn / ma((>et/ fc i^ bie ^fatfat Dtt 

Generationes Gradus gencimet^ mclcftc* icncn abrurd gt* 

f(t)ienm/ Da tlic fagteni Toi fumgrajJiu» (|uot|^f(Mijt» 



Dc afflni^u/ ptimum JU privi^navet nurMm 

6. AfHnicatis (i 6) quoque veneratione a qoa^ 
xundamnuptus abftinere necelle eft : - ut ecce privi- 
gnam aut nurum uxorem ducere non licet-; quia u- 
txxcfiit filix locd funt. Quod ita icilicet accipi de-* 
bet> ii fuit^niurus, aut privisna uia. Nam li adhuc 
nurus^u4.eii> id eil, ii adhuc nuptaieit^iiUo.tuo» 
fllia ratione uxofem eam . ducere non potem : quia 
eadeni duobu£ nupta eile nonpoteil. Item ii adhuc 
privigha tmreft > ideft, ii mater eji» tibi nupta eft» 
\4&Q eamuxoremducere non poteris ; quis| duajj vixg- 

res eodem tempoce habei^ie iaoA liq«;t« * , . . , 

/ j6) Nuptiis contrahcndis porr© obftat Affimtas t ubi quis 
ad fines alterius ftcmmaiis tcI ftirpis accedic. Titius 

(Klt <^ 9 ^^^^^^^ *^ ^^^^ Prwa^ Utlt) 

' Olf/hia». sd Pufendorffiim ronindc xn(ititiamCQiifitti* 
guinkattfto. v.^ Gaja nuhk Eanlii^ bMc^iau tlM) ODb 

cingcpfrr^pfct m t^re^SMwianima» (i( ifl mxt xtnoxm 

ftC r&Cf^ ifiXm ino^fimiliam Paiiliaiiam ; acccdic 
ad fincs cjus «onfanguinitatis & vicc verfa. ©iejtnl) nUH* 
m\jt confai4gttinci infititii , tmm ftC Oi^ CUmntf 

• itt 95rflNr , C(t)»Cfleril / |tC jin& quafi confanguinci. 

«ifti quafi ifl ni4)i nur m bcr Ciitbil&ung , finDcm au^ 

«fem obtiiM^ ifi affioitate» qn»' m confMHguiiiitaite 

guiar. 3PerDicfeIiifitionmcr(frt,()ataHej gcWjTtt. a)<tf 

jan^e fundamentum affinitatis ijl bie uniras mariti & 

uxoris % ^ann unD 3Bd() ftnb ein £ei() > Da j ^ot ®QtZ 

ICn. ArAiffima illa conjundlia unitatem inducit 9|gs 

tir Mc eciMiabSRiiitfl ]U mcteftn , 1100 OHUdee oft 
cafus ju judicircn ffMA : fiOer bcy fftrificili'£litt^' 
jfrrunbe oeer mcincr aBlnra ^ rcttn^m (^Ufftt 
tf» mcin i3*rra0fr , tnernc ^djwAffCrin j ©aj - 
5Bort 0Atrager fommt »an ^d^tricben / mcU 

t()ei in bonam vel malam partcm qebrftUCDa Wirb. 0?a(() 



Dt ficru vcl 9i&vtrca. ' 

§. 7. Socrum ijuoque & novcrcam prohibltum eli 
tixorem ducere \ quia matns loco ruoc» Quod . 
ipftm diilalatft demum affinitate proccdit. Alioquin 
li adhuc noverca eA* id eil» ii adhac paurl tuo nu^ 
^ • , . • ptft 

^^ber kie f4it klb^^ HMCb ii<4>t (»e);^rait)efi^ 
fnein ^<fct»acfer/ meine ^cbtr^i^eritt nfibt ifl/ 
i e. n)er ober meld^e ni(t}i beomeinem iSlutl' 3reu|ib oDec 
iBlutj Steunbin g^fc^Iaffen / fan ict) ^eocarben Etgo fait 
iit) meiner @ii f ^Kuncr iffiiiner l)ei)ra(ben , unD aifa meM 
tM Saierl ©ct^toieger^^ater merben* Er^ foutKn a.^^it^ 
^ feec i.9(()R>^llcrn (K9VMiKn* t^rgo fati M) i)Oit i. bDigcit 
^Hrfmien ttiitt fasen s @(^n)A0er , 3utiqftt 6(t)iM« 
gerin ; DotO iciOet mau obige jmar erlauBte MatriAofii* 

. lli^t ^itm %i entfielKt eine nominum confiifio, jn m eu 

fiiflen Lcgibus pofitivis i|l cs t)erJ)oten. aWan bat efnett 
quafi refpeAum parentel« lOcmaiCt. ©crCafus ijl biijer: 
3(t) ^CDiaibt m«ner ;gtief^5)ZiUieranuner, l)icfe«qcl)et(in^ 
bcnn fte tfl nt(()t tneiiit @(()i94gwiif fii nwiMf 
«KiitfiitSMstl^^nte/ e.fi 



5(nt)e(ren jieftf el 6iec ein tDunoerlicDeJ ©emlrre/ bentt t>ec 
€o[)n n)irO feined ?B«ter5 Sd^mteflcf^-Sater unt) Die Xoc^^ 
ter Dec ?Bhitter 6(|)n)ieier*3)iuaer. QJicinel ?Bma0^®ru« . 
bcrt fffijtib fan iiO ()et}ratt)m# fecwi jt*.i(l tniine 
6et)nM<ctin/ nnDL «it nKincm Pattao oni caro. 6ana«^ 
IK ntlr nlfb icttMnD ncdMn^t tfl ni cottfttisolnintiif rfo tlOi 
(ic ifl er mir aucft in affioitate \ &e«n oft man fc^on en rf- 

finirate fcinc gradus t)at 1 hic enim nulla generatio adeft« 

fo xiixmx man eJ oott fo anaiogice. 2iifo fan icft jufe ci- . 
viii meine j 6(t)meflf r>(2obni ^rau; melne^ Sru6eri*€oi)n<'^ 
SB^ nict)r hcnratben ; i)cnnMcfejtnbmirfond^t»CM»tuiD(/ 
«tt mctnfl^ 93C|ttcrl o^er mctncr <g4)t9^( S^it 

fAMtatiooem, ^n fo fttn Clicfet tfsin tftiiu?e gradttt 

atialogioe fatesi unbn)0 id) eintn Confinguineuffi oocr Cine 
Cofifanguineam ni(()t bcDratben oarf , Oa tfl mtr aucD nt^t 

f(totl6tl|# OlffWO^NlKttConju|emitt.^<))((ll^^ - ^ ^ 

: r ... I a — -v ^ - • .(17). 
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ptft eft, coinituini jare impedicur tibi nubere ; qula 

codem duobus nupta ellc fion poceft. Icem li adlui^" 
focrus efk, id eft, fi adliuc filia ejus tibi nupta eil, 
ideo iinpediuntur tibi nupciae i .^uia duas uxi^i^i h»» 
bere noix potes. (17) 

- • ^ ....... .^, . £^ 

"—ii III i f i -«"-'■.^' ' - ' I I ^ j , 

(!7> Sed 15^11. ob* 1(1) mrine* ®titf S&iKtf SBftrme f)et)r(b 
i^ciibarf? Refp. quod ficmcil f<ine®c()tt)a9erf(I)affr tror> 
t)anl)cn. ®ol)<r fomimn abec Die Gcncra Afiini ucis ? 

; Kefp. ?0?an mnfle ju 5Hom / Da^ bie gcme , wenn jic 
ratt)en molten 4 otft Itei^er @elt) geben / aU Don entattbcr 
laffen. Die^tflen ^et) unj moc^n e< eben fo , fte fagcn/ 

. efle.lioc fepimentum lcgis divjDx, unD (affen t)O0 Dic 

£eute pro peeuiiia fiNr Otefen B<)un fteigen. e^fiefnet 
jwar intereffirt , Doct) flonnct man e« liebec ben 5urften ^ 
ici) Denen man ti pro fpecie comributionis bdlt/ als bem ' 

; 2)iefcr matftfe 3. Gencra Affinitatis : Prtmum GV- 

po nucmMatrimonium ijl, e. ba einec mcine 

Confa^guineam m (JOI:^ (>--(^^. Sectmd^ 

• , n)o 1. A^atrimonia finl); e. g. ba eincr iflefm @(j)njd# 
. ttcin luc €{K (K« i 0-<^^^5^' ^^^^^» ^ ^ 



ctoec meine< ^pimiiti Confangmneam |)eocat^ i 




. Piimum Genu^ jf} ^etboten / oOein bte 5et^n (e^eru ffnH 

jure dmno fine effe(fin ad probi|>itionem« . />AR4if t ^fj^ 

€ttef!^^DIimit toirt) mit Dem anDem Stanif mftberetnSeib/ 
•i^ init bim crpen- Ergo & ide» jus cftb , mt bei) beirf 

Jnrtio, utib fo aud) be^ bem tertio. Reff, T)ic Cttrrffe 
at nuc einrnal)! gefeftt unt) gefaqet: 3Kann unb SBeib \\\ 

Cin ?eib / nid)t breDmaW / fcil. quoad prohibirionem ia 

iiuptiis.ineundis, aOein ber ^ok^Mti nacft feinem in- 

jardfe duplicet unb tfif^Uceit. Vid* Thomash Junk:^ 

frtkik dMt$4. SEBtc iit tendiccin mt&t mcbr aUcmc Fia^ 1 

bCHn bObltCtb 0!trb fin^ / mariram & ttirorem effe 
-iinmn coifptis. 3>t(f< Fiftion ata ifl nicftt abf^d ^ fon^ 
ibtcn ob ir<aifliaum focicc-itcij^i)(; WCtmtlffttOf 
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$. 8* Manti tamm filqis ex alia uxore» 3l ftxoris 
lilkex atto marito ;> vel contra, matrimomtim re^ 

concraliunt : licet habeaiic fratrem ibroremve ex ma^ 
tiamoniopofleacomraAanatos. (ig) . 

Df quafi prtvignd f i^uaji ntirm.o .^aaji neverea^ 

j $.9..^ ttxor tua poft divortium e^i; alio i^iam pro^. 
«^mrcrit y hxc non eft quidem privigna tua : fed 
JuUaiio^ ab hujusinodi nuptii^ abiUne;:i debere aic 
Nam cooftat, nec Iponiam fiUt nuriim ei}e> nec pa« 

trisfponlani novexcam elTe : re£tius tamen 3 & jurc 
£adluros eos^ i|ui hu)u^^odi nupcii^ ^biUnue* / 
rint, (19) - ' ' ' 

De> ferviU cogfotione. ' , ' ! 

I o. lUud certum eft » ierviles c[uoque cognatio* 
nes (zo) impedtmento huptiis efle ; ii rorte pathir & ^ 
lilia, aut frater ^i^.ioror, manumilli fueriiic. ^ - 

' De 

m m I I tmmmmmmm» ii ■ i i ■■ i >i ' ' i mmmm» 

^i^) Cafiis de Comprivignis in dubium vocacus a Sah^ 
PoEHLio in tm SaO / mcnn fratcr comniiinis J)a itHfel^ ' 

rikci^^cexnim explioint. ^ S)M ratio »bap f(lail(et fei)/ 
fi conjugium fit fterile, ijl obfcuriffima, Quid ergo hic 

juris r Poffunt conjungi,e« i|i t)\tt Uint ®ct)n)({9erM)a(fh 

manbUtbet beo btt Decifione Jvstijiiani ; Siv^adJ^Jrd^ . »' 

ter ccmmunk , Jtvc tiQn adfit. ' ^ 

>9) i(l nocb ein CaCus ubtia # menjt j. ber ^ann fify 
ftm fcwtt 0rau ftlicibtt 9 l^tc ^cau tKWWl^ cmcn atitKnt 
g}?ann/ unb icuget itiit bicfcm lidcSocOteC/ quamtur ; 06 
l)cccrfie 3JIann bie Xorbtcr f)ci)ratljen fonne ? ' Refe. quod 
non • ©eil j]e feine @il)md.]erin benn er W oeo tftrer 
SSluti ^ Sreunbin / nemlic^ it)rer 3Kuttef/ bie feinejrau 
iMf# gcWlaffcn. JusTKiANus fpricl)t; @iei(l quafl pri* 

i^gfia tna , Du ^ t)0(|) c()C!|ICQ( Ulit i()rcr mmtt co^ftie* ^ 

fcUtt/ ijl contradoceiii;> cbcn mie ic^ oic SBrantmci^ - 

m$ ®0|Htt tticOt ncl^Mftl Mlt Aiioncftatis viticidoin. , 
.0) S^WC i(l bic Srooc ; An imcr fevoi .& «dl^ Cm- 

I j ^ ■ ^ - 
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$• lU SAiat & aJik pcriQUx {zi)^ cmx proptcr d^I 
.TcrjQis rationes napti^ cohti^here pirQmbencur quas 

m libris Digqftorum fcu Pandeclaruui jurQ Yeceri 
ciUe<^u()[i euumerari pc^iuiiimus» 

Ik fwmr injuft(irs$m mu^iMsm. 

$. 12,. Si adYCrliis w » qu« diamus, ali^jui coic- 



CanguioitM 4c AffnitM Ipcum Ubeat ? Refp. Civilirer 
Hict^f / riam Scnri Ronwni oec agniaoi Iwbw » wwco* 

Snatos , nec gentcm i ucc niwinonioiw * occ liberos^: 
Dai ^at SpANHiMius4H(t)t r<(t)t fltfaffct ' Agn^jtus^ cogo*. 

tu$ finO vocabwla civilia ad fervos non pcrcincntia > DpCO 
lOn Cj4tf*«&Cni DaP inwmi fO pcrfonai? ferviles QU 

ncftiti oiaiiumittirct twrbeo* QuKXonmn lic Dcnn nurc 

diHintw Ijcoratlicn * ©ic3u«|ic« (im»05icn ncgjm- 

<io , licct civiliicr ncquc agnwo liequc cogOMtiaT a<lWi 
bcnn C^ ftl) ^icc naturalis conjunftio IMlot^e wcii* 
lum, ?C masUdt in vcritatc, quam in opinione, ntc 
jura fanguinis ulla legc civili diriini poiTunt. PoM* 
-miU5 l^.ff^M lUi. hr. Qu. m J"l»^ ?&CC 
P*pia flUCO fcrYQs 5cgnffcn f e* fi fcrfiw aduli^nunv 
commifei^c ? Refp. Omnino puniobatof . fed non or, 
dinaric, Vld Difcrt, pt^tm * Omkrm f&rvff^m. 

'2)lcfC Leges publicap Romanap Quirttc^ Utag gtcngHI 
woW nict)t ad fcrvos, aOct OtjiniCaW fPljCt ntc<)t/ OaftilC 
Idncn Inceftum Ccgangcn^ 
00 ^rwifft aiiflcicrgcti notft mc5c DcrCotenc Cafut 

in matrinioniii warcn/ e. g, i ) Tu^i^r cmfuplk i mn 

(w\t lcflct 4t «1*1 aWWttng ab/ fnifict ftclD Onr^wt 
wingcn^ Eadeo» rntio eft cum 4iAr^4« ») Pr^im 

ffitn Prmncf^li. Dic Jtai>ia marcn fct)r forflfalna uiA 
fufpiraccs , bamit fic^ Oic rraefidcs ftincn Stnl)ana ma(t)cni 
. «nb^bcr gan^ca '^JroDinQ ficmd^tigcn mcitfcicn. 3 j Scnatcr 
nb^t^. ©cntt l>a« n?ar cttjiag t)cSlict)c$ nnl) mcbcrj 
trdcDtiacft J«5TiNtANW3 a()cr l)at fticfc« na(|)flclafftn / 5^11 
fttnt l^ww fclbfl tine \tm ?)ctfen mar: Vid i»/^» 
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Ofe Nltptiis. • V €}f 

„ " 'i m n i _ . I 

rint, nec vir, ncc uxor, nec nupti^> ne^ matrimo- 
nium, necdos inteUigifcun (zz) 'Itaqu? ii> qui ex 
eo coitu nafcuiuur, in poteftate patris non lunc , Ctd 
talcs fiint, (quantum ad p^triam poteftatcm pertinet) 
quales funt ii,quos mater vulgo conccpit. ' Nam nec* 
hi patrftin habere inieUiguntur , cum & his paccr in- 
ccrtus fit. Unde ColtM Spurii (z^> a^pcUari wsfi 
lif rv6^ip &xxtlr0^fi$ quafi fincpacre fiiii. Scquitur 
crgo, ucdilloluto taUcoitu, necdocis , nec dona- 
cionts exaftionilocus iSc Ctai autem piohibitas nu- 
ptias contrahimt , &: aiias.pgepaspatiuntur, qua^ fa- 

cxis con(titutiombii$ contiQcmauw 



(21) Lex perfeda etiam fanftioncnt comprchendic > t>it0 
fe ^e^t UUaHbtt auf nHllttatem > Ot)er auf poenan^ . con- 

fifkcnfe aiias iMfotHi. ^i^rir flet^a auf tml CT^e. Si 

iopete fint mimiar • iHm tfk dot>/ mu pattia poteftut . 
iioti imiiaf perfMae» bie StmUt iDerDenflwalteR/ mnai^ 

turalcs , fpurii , l)icfe obec ftUb nicftt in patria ^ potcilate , 

Romana fcii. Theodosius m. f)at bemierttgeft gat 
' ta^ ^^ciier diairet/ Dec fetn iSti^mltt i Stint) bti)m\m 

IDUrtX. ®0 jufta? nuptiae legibus C0Q|ar9Utac ni4)( ftnt)^ 
ta tfl auS^ fdn^eflfcAus Iqgiumamm aupuanim, Um 
' legitimi ubari » Mnc dotiatio propter wptiti^ Noptia^^ 
hijiiAfle» inccftae non funt joridtc» nuptbt, fed laa- 

tum §rammaticc. ©U Hbcri naturales (}nt) JtDflC ck fatH 
guinc tuo nati, namralitcr cognati, fcd patrcm habc- 
re noa intcUiganiur , quia paccr non eft leghimus* 

SluflFec biefcm tmn^ ctn ioccftui &c twfy dcftrafft ex kgo 

Julia. f 

jimctnk. Jut. tSv Cap* g^. atttbeflen SKi4)ri(t)t geben. Un^ 
fere Doftorcs macfeen feier6eo tiefe Notam , ti l)ie|fe fo m\l 
alS Jine pa^re f bit Mmtt ftdtten e< gefcftrieben mit fien 
tcris initiaiibus s, P. barau* ware spurfuf Jommett, iS 
feo o^fi» ttile^ ein dtomi(4Kr 9)ame. ifi abet lacOerlidb» 

P^irr^Aicaos ^ feiefel praponiccl ^uapiomht^ Romanis^ 

«•lltti^iitescitamfifmB. Cl (Mnil wn0cic(()if(AcR, 

iinl) t>ciffet fo Diel, aW ftarfim \ mtigo quafim; l)ingeaen 
Ubeci oacuraies» ^atfB |inb foi())e, lKino4)iiHen33a? 
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5- 1 1%, AUquwdo autem evenit , cit libwi r qui 
ftatim, lU nad luntjin poicftace parcncum non Cxxnt^ 

fQAc^jr^^ig^ntur iu patcft^tom^paoris ; (»4^ quaUst 

; te(^a6m« Jd». MmicERTVf , IVof! Bourgcs, tn feu 
Ifen opinUf^uf Dic jfage aufiictporife» : 5ffiel(^r es btfi 

f^r (j^^/abnA^rte/ filius namralis oDcr propric ficdi<5lus* 

' i ,cr / maii fbiucj^ro n^mraii difpuoixii, sxnn 

Itrpioprui^ a^ar m patnai pouiftaie » i)cr natur^lis a5tt! 

mt , bteier fonre fuc ft(t» ctma< ermcrten m uixb iwo». 
|e.i. iiKan t)bfeirYiitt aai^Mi fte m SRom niibt fo co»- 
xenfiti gcmcfeiT. ©ic fonren dccuriones njcrDcn 5 a^ct tni 
^^nmijjm compara ionibus m\\t nid)t ubercin. 

V«4J "ttna poteftasacquirirur juflis nuptiis , deindecwam 
. teguimatione. J^icr finl) a. Modi legitimatioius : 1 ) per 
Mjbfequens matnmonium i i) per obJationcm Curiar, 
}usTiNiANi2s 1)01 tMn teiftcnmodBiii» lici|lii4^ .pcr Refierw 
pnun i^niicipis » auflcnqclafctli bciltl cempore.^iiiii!io« 
ma^ «oniiKflraram mv Die N07.74. & 75^. nocO mcftt pa- 

• Wicjcct , j>a njur&e pkftt Modus erll befannt. 3Ron ncn^ 

i HCt Diefc liberos legieimos non lcgitimos natos, fcd lcgi- 
tm\as ta^aos. i) ^8on bec Ugmmatfcne pet fukfequcnf 
mairmi!nium feat imn tcmpore.. Constantini M, mit)H 

fictpuft , mim bcr S^atcjr gicK^ fcmc Miucnfii: ^ CeiK 
. cubioc jtir €hc aenomnicti baiM. TW lomDMt 



. Vo^caDiaatw liciti» erafc^ Qu. @inb DtC iiboif ottura. 
^ ^ legitiml «>orl)cn ? Refp. SOC CoNSTAN* 

. TOoM.^n)ar fdn anDcrer modus legitimandi » alg pcr . 

. lirrQgationem ^ adoptionem , baruttl fiuDet tttan (tili) ttl 

»en uigeitis n»c!)t5 DaDon. Siic.mcijlcn flcDcntfcii. bii 

legirimatjo pcr fubiequen^matrimonium tmt JSiMt^ fift 

voi\<n> aUcta CoNSTANTwi» M. ^Rgfti5iaeamcr(icnan/ 

fuldctUKc ur(h(|)e : €c nwc bcc erHe «briH^ ' 
-««c «ooftfA utH) fabe geru / ba^ fie iDrc Maitreflcni bic 
* MmalMs fet)r gcmeia moren/ (abtr ol)ne ein anbeccS 2Beil)) 

flsi)c«ia(Da od((eu / unD baDer ruolte cr fte pcr hanc legi. 
' '^J"- ^incei^en, ftc foltcn iDcc Concui>ioa« abf(t)a|fcn. 
, barf itct) bei) bcm Conciihinattt Jio^ano ni<Dt cinliU 
. m I oa^ cm aKann mbtn fciMC StMu mmfUmtdh 



De Numw. • • 

cft is, qi!i dum ^aturalfe faerat , poftea curi^ datus ^ 
poceftau.patris fub)icijiir, (zjj Nec non is, (jui a 
' ' nfulie- 

uxdf mums.folennis. Vid. FkanciscvsBaiduinus ^^ii^ ^ 
^09^ AV HCf bie Caofils^ legitiq^ionis tcftr mfit iMbU 

. (tUt m man mifcn mu$- €r Derflunt) a6er Mof tm 
itm gcgcmiartffltn Concubinis, bie tle ie^o b^iticii/ 
non de iiituris i iKri)cr laflie er, bap,n)ci' ^mnen gcmiiTcc 
3fit feine Concubine l)ci)rat()en aurte , bcffen .Huiocr fol^ 
^ienbaDurct) legitimi mabcn/ Die ater nad)get)cnDii gebo^:; 
Ititmrbcn / . taltiii \>\titi ^t^ii n\tS)t t^eil^ifiifl fepn. vid^ 

])ESiD.'HERAU>as in Kiitts & ^aft,jmr'$s qufftklimf' IM. 
j.- Caf 4' % a. !DiefeU '^SorfaiJ / Den Coaciabindttum ^ 

^ ju? rtngen , ^abm au^ Dte folgeuDe 5taofcc ge^abt / mX^ti . 

Christfried W/txhter OortCCtflid) flCJciget^ Conf. GuND- 
. 11N6. ad PandeB gnbUC^ t)at Justinianus e^ gar IK(()I 
^HltC adc^&is pr2ie(itos.& praefentes fed ad futuros 
ctJ«m nacos ex concubina extendiiH,* Uitb attniH^r 
iiftceedircil jte pcr hBmc i^fticuiioiiem' JinmNtAm etttl ' 
IMrMe le^mii. ' Ergo 4t coflca^ft pro Qzoribas ha- . . 
bitis hoc imelligendum. j^i tnufle alfo Die ConcUblne , 

mi(t) cine foIcl)e ^erfou feou / bie eiucr l)ci)raft)cn burffre. 
atenn fonft *ei) ben9i6mern eincr eiue ffieibl ^ ^perjon 
il^itidE^ pro: uxore ertannte / fo gcfc^a^e e^ per dedudio* . 
. aem m domtnn-, Die Concubina abcr mat fcbon im jpaufc* ^ 

Ja oDcr bdicdiAio, Mettmer lM Ftaodt iitlb QMnanis» 

in gngeaaub uuD auDecn 5Hci(()en erft^tcmporc CaroliM. . 
aufgefommen tit Justinianus aber fe^te aur Marque Die 

Inl^rumenta dotalia '■> nam concubinic funt fine ddic^ 
Ubi das» il>i nuptios > ibi nati legitimi. Necobflat, matri- 
. monium pofTe cde ^ doce bctm Dic ,3cagC ift : 06 . 
iml^t Oifeiat OH ManimQmum ftDlt oHm poAit do- 

wUbi»? >Seimfearifl czprim^timaiiaaejeit,t9ie^ ' 
Ic gc^^alten merben / barin mirl) bcr dos pcr accepdiarto- 

jsem anQCnOitUnen. Dotalia infirumenta funt indicium 
Icgicimi matrimonii 3 (i dos non adcfti £|ltem per acc^* ^ 
pulacioncm jb^ur adc^ . ^.> ': -^. 

5>eiv onberc Modas lcgltiinahdi gefcl)abe tf*/^^^^ * 
nem Ci^ict , mXi^t t)on Dcm 5tai)fcr Theodosio i|)rcu Uc^ - 
fprung l)atte/ unD ni(?;t , »ie einiae tjorqeben , aOeieit thj- 

IhO 9 wefw» Dicfi \fim ben Effc^ i 6ap lin obUui^ Cv« . - 

... ^ ^ ri« 

V • 
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muUcre Ubera procreacus, cujus matrinionium mi-f 

^ : . — c ■ ■ i r 

tix bcreinll Decurio mtitn tontt 3ii ftcii Municipiis, 

c. g. JU Capua , Ravcnna &c. ijattt Utmi Uim Confules 

«nb Senatojes , fonDecn im mx\)tn Duumvkt y unb bicfe 

I>emknes gtmilltct / mh IQHIC publico ftyfo » mcH DK 

tRoMer^^ wm% ^atat iDoltcn $ tott> gcfct^al» a mi^ 

pnv^tim , tm$ ftt ittmfiim bif DecutKnm in Municipiis , 
aumeileii Senatores l)ieffcn. Vid. Otto de jEMihf m^ * 

ntQtpaUhus, Curia vero crac praeclara , unft jrCCn bicicnu 
JCU/ meltbC imoncn / bcr Dccunonatus fei; fine digni- 
- ,tatc honore seOefeP* Pompejus fclfefl fogtC : Mah 
}C^^ ^ Oimmvir^ qum 4tma On/uL £)ocb Oac e| 
cin<^tum nioleflnm. Lndos debebant ciihiberc po« 
pulo , ut i^^s grattam captircot. 9}letlb^ie, iH-St^HI 

. etDaufpicle gelwlicn mucDcu , alfo woltcnjie in-Mmwcl- 
piis ni(t)t geringer fc»n. Munus Decurionum, m cartc* 

«,jra, erat jiratuitum i bic Decuriones ()atlcn DlC Infpcdion 

' iba Die i£di4cia pubiica. murbc cin rcidKr ^onn 

IttillHQccurione e(fort)crry tnt t>it Depcsifen ^ulflci)eil 

fontt 9Kfo fanbeti fid|> HMHifle^ Die Dccfirioocs ju mtf 
' Dcn &cacbrten, mlembcomiMdimMii/ ^ bobeo nku 

tcn I lu qcft()»cigen , c. g. t)aS jit ni*e^«b«oairen burff^ 

ten. Vid. Brissonii jintfiju, SckS* lii. 4.^ O/'* i|* 

. f>ai)et mufle man bic Scurc barju encouragirctt. T)ai tl)at 

Th«OD0SIVS» tUbem Cr DCl^orbnCtC : 3)a^ tic Hberi natura- 
U$ tx Concubinis proocati foltcn Curix ofterirct unft 

mt tec 3ett Dcciiriot&es mert)eti f &mKn* SXtf ift bie Ob» 
jeaion , lyebDe M« teruiHttc wit) topf^ wn^ mu 
CoNDK ju t>cn 3eitcn Mazaww fteni Eom» Mwiuio. ler 

ibniU Bourges privatiffime in Jure CiviU informirle/ ftCD 

titcfcr docarin de legitimatione ma(()tCi Dcnncr fogte: SBie 

li)IOTni fiC bte libcros naturales Dct Curiae offerirct ijdbttt^ 

a rm ta eine jewijfe SiwaW iw: Dccurionum , Die mon 
mi»4/>iS^Mfmtl^^U^ miifie ni^t sldd) ' 
au faffen/ bi^ cr eiiMicl) («() fccoiligirie, utiD^iii QMQ»oa 
iiuf ftiefe 9trt foiide bcanimortete : ^r wurfte in album fa- 

fcribirci/ ut aliquaado Decurio cffet. Vid. MERiLwa ' 
OkP L.ib, 8. C^p. 16. Conf. totus ut. ChI. de Decumn^ 

ius\ 2)ie Hfubcn unl) 6t)rillcn woltcn tc^nc Decurioncs , 



"I ' j ■ * y ■ — ' — — — — ' ' - • ■ ■ — ^ 

CQnlUe^udincm iiabu^W, Poftogex noftrd CQU-^, ^ 



i bct09cn< Senn Dic ludi popuio cxhibencii miifitn bi^ 
Kilcti idoiQUmfct) [(on/ iKKiu lieifen ftctibft ttri^cn imD 

^UDcn nKt>t WinfleR. Tcmporc CoNSTANnNr M. tMfUl 

Dm "^Siim in €o(n/ nnb fonfl aOemMN j(r(lMM« 
>m IK S:a0C beifcn m oOe 33urjeruiei(i(r unb 9{ae^^ 
>crcta I Conftaes & Senator^s , D« atXT t)on Den aiomi^ 
t)en ut wajus & minus «n(erf(l)it&cn fmb. 2)iefe Legi^ 

iinatio per ohlationem Curije , n^pDmd) Theodosius Diel^ 
iiitH , IDlcCoNSTANTiNus DC^ Concubinatum al>|ilf(tKlf« 

m fiefu(t)et/ iilni^tme^r miiftt» vnt) {)at hodie in praoei' 
einen 9iu|en. 2)cr drOce mQdui legitiinfitidi ifl pet 
"i^cfifHm Vfiii^pk Nlfp, 74. & 89. |v$TmiA!ev4 
|at jmar aOeKtt genteotiet , concubinam duci debcre in 

UQretn« Inftrumenta doralia confici , in domum in- 
loduci , h^beri pro uxore primaria , non fccundaria t 
cne tamen vidit , nou poHlc fcnjpcc. vcl Qb«;<ifttm 1»* 
leiUci^ vcl mpQflUuiikam in uxdrem dud fiifUnam 
:oiiaiWoam« gr* fi pfQbioft lixicii niQmia eftt 
:9mm 9Mi$ h^bec HberQs ex «iie luitos luitinralcf • 

juo«' lcj^imiri cupit pEsm. Heraidus j^at OiMvat. 

'crum juHkatarum angemcrtfcti Dap Der ©otec flrojTeJ in* 
ereflc geliabt/ menn feiue J(iuDer jiuD i^itimirct iDorDen* 

}enn fO befam er ftC in patriam patcftatcm^ JvsTiNiAKPS 
^r^a €QQcedci^4C le^cim^tiQUCili io favorem porjCQCiiint 

^^••r laipbNrabac. %t anet) jugclaflTen , wmhK 
iBiWiwr Dcm Sob^^tc flcfa9<t / er beget^rc natt) feinem 
EoDe rcftimtionem nataiium fur fcinc iCmDer, ©« leDec ^ 

;utor, Cur^tor, foemina, m^x^ty imo ipfi liberi fontCM 
ll tftun» ^5)eC MqcIus legitimationis pcr Rcfcriptum 
Principis fpmmtalfo DOn JvsTiNUMo . S)ie Principet 



forificiuiii iUaieiaiMl jm fiosidarQ « cin privilcgiun^ 
fpeci^lQ. jKACione juri^m bcditii lib^anim lcgitinu^ 
tQrum diftiogairet man / ut, fi jam antea legitlimi cx- 
tent , hi pr^ferantur > Dcnu Dic l)abert f*0n Ciu jus quac- 

fiium m &en legitimatis.. (giniflc 3wrijlen «on Dcn oUm 

babenau^ fl^t^riQ gcfaset/ Principem omnino pQ^Q le- 
gitime natis jparificare, ^ic UgitUUiMiQ n()er^aUPt 

alKtiit depcpdirct im^ itKc ^ubftium irlialttB «on bcai 



Digiiized by Googlc 



1 40 Institutionum Justiniani Lib. L Tit* X. 



teftate patris tfiicicur. Quod & aliis liberis» qui cx 

codein matrimonio poftca tuerinc prDCrcad, liiiuUter 
lioi^ra conftitutio prjebuic. (z6) ' ^ ' ^ 

' i: r TITU-4 

CoQcubi^atii;-^ t>tt Da5fl a6(t botttfftf «6gef(tdffr. 3iu 

fo ffteuict / bag bic gaii^e ft^rc dc legitimarionc btt^ miS 

^lHiaiifj id) fci) j nam non dantur liben nacura!e« ex con« 
cubina progniiti ob concubinatum abolitum. Ergo nec 
lc^timJ^tio. ©e |)dttt nian ratfonniren foflen , quod ob*' 

fyr^vit £[mM>u5 j. e. Mm t)ec Dabii fagre : Macci. 

, ^monmbi ^iaiii fiUos i^orios legitimat» coileiilwur ooh . 

binatum cxcrcere fri) drgcr, alS adulterium committere i 
. Tiam adultcrium committitur in occulto , nemo lcaii-* 
\ .daizatur, cpnrujinatus publice. •Slflci^I Da' ^JJabft fa^tC : 

SBi^mciUii fttiDen cin ^aar ^eute iufamiiun, Die ebiii 

lcinc ^H^eh j|nt)'^ ergo pcr fubfcquens matrimonium le- 
gitimari poirimt; |)aS 9Ct)et mM) W^bin ,'kd qoid 
de jfpariis ? S)a bat HiifuiLpirs » al^ ein uacKoU^ue , gt^ 

Ui€i)iict/ bci) bicfcn nnb nod) imt)c bci)Dcn aduiterinis tioh 

rc C5 abfurd, DagnjdiC Cinc incitatio ad peccandum. De 
^ 'jurc foUc au^ bCl) t)in fpuriis , incelluofis , adulrerinis 

ictne legitimatio iiarHabcn 3 Dcnn Die Diomci: fas^muwtf 

. Bie ftnncrt Ifegitimicei nMCben / jiiW matrimeoiam coin-» 
^cipi iwffit. tfi Obec iP«tcr incerciffimtis , Die Nam» 

raies a^cc agdofciret boc& tt^ Htemiitan ia# 

flci nuc / ber Prittceps fonric marulam' abftergere haiivi. . 

latis i man approbirct hm injuftum concubitum nicl)(/ 

W itl ba Uim legitimario, mil nicmanD legitimus rDer^ 
ben tan/ Dcr iiiegitimus jji : 2)a()cc fagcn accfurate. ^jiri^ 

(Tcn njemaWI / adulterinos , inceftuofus &C. legitimari , 
fed i^culam aPridcipe abftergi, IWtl iHt aClhctl ^EllttKr 

. ti\S)t6 Dafiic; (i^perf / untr jl)mit nMtf^^^ * 

{fls) Si\4t kt^a asocie ftnb na4) ein gttjcijfcis^ Rnotcn. Ju- 
sTiNUinisin)actJ|)tec.ein Domioaims geioefen / »cnn mafi 

- l)ieJC»t^e.Ufeir imb »ec{iet)eit woIteV n^ie fit bter (iegeit. 
f Cvjhcw^ f JioTqwa^ einfeDecbat iner ct^ 

to(i$ acfunlldt unD critifirei / mctlficgeinconct, mendam 

- fubefre. Bynkek5hoek diiDcrt cin SDBoct^ unD (iefet pro 

- & fo foinint bcr Doaicjc Senfus bcraiig. d.Francre 



TITULUS XL ! 

DE ADOPTIONIBUS. ^ 

' ' Cotitinuatie. ^ • - 

Ou folunv autem natujcaies liberi fecundum ea» - 
qiiz dixitnus ih potd):ate^oilra liint > verum 

ctiainii,^^uo3 adojptanius. (i) - ' ' "* 



N 



Drvi* 



■ ta^ m\i \)m fdne Corredion n6(()ig ft<i5e. IDcnri e* ijl 

« in bem Zi^.-C </e Ifhens natural, t^M Ccnftitutto i^. OOC^ - 

- banticn, Da JmwiAwiTs faqet : ^jcQnenugc jien)rfmiDic 
seimeif^ iMttcii, ob Dte JCin&et^o leghimis fot^en ge#^ 

l^lleil mrDelt/ Dte poft jwtrimoikium Icjgitipiiim gebt)()« 

M-murDHi; itnD inmmi, Da^ Die legiumatb' tiur auf 
biefe Dic (ct)on gebobren geraefett , Da efc bi^^Maitfef- ' 
Hoct) nicht a2t)a)caji)et. Sc faaet , DaK fei) einc abfurdc 
quaeftio. uiiD moUt-nicfet lci^cn, DaJ man D^can dubiti- 
. m folte^ fonDetn feine intcntion fc^)/ bap rnicO Die libcri , 
. poftea geni^i fe(iiii eimdeo: iH^^t^ genteilen/ ^megen , 
. ittr ii<^urt)iin mui{em.. ^o^ aber/ t^chn ibm Me^^ 
Obj^aioii nf(^ iixire gematt^ei morDen / UMiit (teoltft) Del 
.Bwi{£RSMOEKs Correcftion t' te »a()rf(()eirilic()^^ • 

(^) (Sleicftmie DieUgitim* nuptiae unD Die legititnatio Dei:^ 

^ urta(t)cn / Da^ ^ie DarauS erjcugte KinDer in patrla pote- 

^ i^ate |}c^ / a;f« ifl Dte ^dcptfo Det? DrilteModus acqui- 
rindi pacrimi potpilatein. Qui natorafiter gigoaNi M-» 
4)iiciimr^v«l p^derun^U^ qitteiunt; 
' E juraioA l%i^%iliqiii$ (|ttdmt t eligit» opliat; alfofoll 

V mon ttennen ermcblte ftinDer/ optatos, adoptatos ii« 
-beros. (giniac ncimcn fic anactDiinfctwe JtinDer^ SBenn 
. i(t) DicfcJ annd)men t^ia , fo iil e5 fo tjicl , aW : ftabe 
ge{Bun[d)a fclb|i , ^inDer ju QOkcn, fpes vero meanoa * 

eii impjeta^ buic miiii alio modo acquiro.' ^arum fO» 
gel THioPiutvs , man adoptiM m folatiiite. 9Ia(( 

gefunben QBermtnttt ifl l)icreiiieiibertasi Wm^ ftc() Der» 
lenige , Dec mein €^obn nic^t itl / iwm mcine «Reroalt be^ 

fliebt/ UnD Da iCt) il)n aflcr jurium & emohmientorum 
filii tDcil^aftdg mrdje. Jure Natura? ti alfO ein arbi- ■ 
ttarium » feia Qeqdlkrium. @4)Dn Die a^ci (fobtn Der«^ 
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§. t'. Adoptlo aucem duobiis itMxlis fit } «tt Priiv 
cipali rdcripto , auc imperio m^iftravs. Jm- 
peratons aiitorirare adoptare quis poteft eo8 , easve, 

eui. , qusve H . ^'""t-. Qiii^ ^»^"" adoptionis 
* . diacur 



AlciAfll Adoptiotoes dttiabt / baeon Sam. Petitos aJUget 

rum. btm fundo juri* dvilii» f{n» mitt) W« adopuone» 

«*Dre . leK in C.vitatem tmatftWidKn , HHCIW» DMiwf. 
>'UiusHalvcarnasseus in Anuiuim. Rm»n. ftalim ab int* 
- tio faatt, adoptiones fuiffe cotjnitas Roma: ante Leges 

XiL Tabularum. Gentes fiecundas adoptione non jn. 

dieent Oweci reftfnnidah»ntinatrimoBia,lvaui mcnm. 

ftath Sc incltate lAmuttmomu 2)u2)(atf(Dcn 
leuatn.ftltjf 55inl>tr/ non fubducunt fe nMtMiwoia, tum 

& idio litant . fed prarcipuam fe m matntTicnia i 

, hSSt WU ttt) mi tmi xani,mm n>n: ttnc Adomion 
V^Arbgatiwi fthtn. SWitt m man gat fttnt {iibtii 

: n>ii: mta tS btn ifi5uttrtuia%tma^t/ « tanmM^ 

coriciiitie ad nos tfadnctefl». , ^ " ' * 
U\ Tute antiqoo »at ^it Adfl^no n«r llDttJCtlt^ t ■^r*' 
IhUit m AdaHi itt J]peeie ftc diSa ; obtt Jostinianus 
■"SS!WMa«ioncm in fpcctc l)itr noO) m 5C 
■ /iS JtCfttjniHtn- Arrogaii iH btC plcniffima 

•S^nia fpecie». ©0« a^Ott jirroiare cnlflunD z rt- 
Utnn fo H)OftI tKC Arrogator tm» ArH.gatidtt.. «|| 
populus Romanus, BJUtDtn Stfiaatt/ fla«W««^8«^«' 
* ntne U in adoPtienem dare ? poptilus a6Cf > 
. ■ prtkm» .V€tit f eine f«rmu!am Arrogationts vid. ap. 
UitwK k AW. -^^^^- ii^. S.^'''^ 19- Dtn ttOC Coin- 
V mematOM* ad h. I. aUcgictrt. Olii^ arrogatiofles in 
publicis OMttitii» fom fttfc«pt« , .convocato ^ojo 

mi xm m nbtftig in clnc* 'hotomis fingidaii» cao£i? 

Rcfp In arrogatione iioma foi jota iH- patnam tMtte* 
; ftatem iranslatus eft magna ccremonia , juffu populi 
• Romani. 2)«na »«t ex ftatu fuo liberi hominis & fui 
hirii* ta tt (itt civis Romanus unD membrum Reipubl, 
tpac / fnt >>i inttffaaaoitai (HMiOt» /, iM|(bC cxjmittt a 




dicitur' acrog^o* Imperio Mdgiftratus adoptotntift 
cos > eajve, qui, quaive in potertace pArciHLun funt: 
iive primiun gradum liberorum obt^ieant, qualis eft 

filius, filia, live inferiorcm , cpalis eft nepus, neptisa^ 




Qui 



pteUo Romatio» populus D(rlDi)r citie^erfon/ ^ muflt 
. ma m$> t)arum scfro^et mrDcn: Fiiiu«famiiia$ um Pa« 
.m imm ia i)crnetc5 um. p^<)iui« «!. tM( tii(»t«^ 

pelrfena iui joris» bine arroganis dlocbaCQr tapite Ibi* 
' uutut. S)iefC ArfOgationes publicac; & in Comitiis ufi- 

tat^e ccffirun t)ernaa;i bocb haDen fit »erurfa(()e( / taMic 
fcemin» ni(i)( artoglrcu / unD dnd) n\it)i arrogirct mtbtn 
' f onte» i bmi jt< fturffttn . la ni(fct in Comiuis pubiids 
ft^ititAv l^ii^ tait|< ^ernii^ biefte Modus oti^ jinb dn an^ 
berer naffam , BOnlid) pcr lcgem <:imarai«i. Pcr hatie 

Legem populus nM atnpUiis ro^batur &.e(AwrocaDatiin 

Da b<^t We Arrogatio flcfc^cbcn inniTen coram ColfcgioPon- 
/tilicum,fed cum rogationibus. Vid. HENRicu^j Dod- 
t WSU.1IS iki^pamanum PrateH. i8- (Cambdinus ()a( ciH 

. legatum gemacbt, baf etn gcmtffer ProieiTor aaciett uto' 

Me ^ftOtM ICfen. foO in ^cademia Oyonienfi, ba tet nutt 
I • biefer DpDWStt» vtr lotige doAtfiuniis* |MC Scrtpeore^Hl*» 

• ftori^ Auguftae Dor fic{) jcnommcn/ unb bariiber exceilcn- 

. tcsPr^lediones mitW^il) (Siu folcbcr ArrOgatiu be!am 
- cotnmut»ia . Sacra 9 conunut^em famillam # honorem. 

SBar bcr-Anrogans Confui, Praetor, fo n^urbc aud) filius 

^ ^«dopmitt pro filio Cpnfulis % Praetoru .gcbaUeK ) ^ patri , 
' « nin^phak cteocmeliluiir*, filina i|i eomi tritmapfaali jint« 
" ta pairem ▼didnmr % smo enam nobilints per adoptio* 

'. nem data fuit. f rJtfamferncr communcm religionem 5 

tas mu|]e cum ceremonia flefc()e()en. Dlacl) biefcm mufteti 

* t\i Arrogationes , n>ie bcr Imperator fagct , coramPrin* 

' *cjpeflcfcbc{)en> bcnn bie Principcs mnrffcn bic&empubi. 
' veterem lAern ^au^en / uttt> jugleict) bic jura popuii. 
ietc nMinn ja Pdnctfi<^ ^Umani, f(()riclctt ftct) auct) tw6 
(ange fo/ ba jic fc()on e()riflen mmt ttA SpANiiiiifios'^ • 

Numm. 31lfo muflcn frn;li(t) bte Arrogationes in fci# 
^er ©egcnttjart <!cfct)c^en. Conf: Raduipmus Fornekius 

'4e Rch, quottdian. W bicfC Materie fcj)0n auJjefubret. 

MW Wm ^ ^ p^^r^m^ad^^viim anUOd) Ar^ 
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'V ' ' 

Qui poj/unt ad^ftart filium pmuliMs iwt mm^ 

' Sed hodk ex noftra conftimdotie^ cmn fi^ 

faniilios a patre natiirali extrancic pcrfuna: in ado- 
pti6iibm (3} dacur» jora pateis nacurali^ iiliii\aie diC- 

^ , » ■■„, ■ — 1 .r I. 

rcg^itcre^i-) Ulll) bcit fiHum adoptivum Arrogatum^ Nam 












arrogacori, hafce manus jungebant viciifim. 9Bit 

pacris ^ fttii tj^ptiTi $ Mttrh (c^tH Mt^taf^^^ciitanDfr 

ctt^al : 2)er?8atcc/ M er il)n nW ®ot)n cfaAiriti ^ 
©4)1)11 , Da^ er ftcfe alS @ot)n aufmbren moite . RQgatio- 
nes «non ccflTabant , i)flt)cr bliib ciicl) Das 53ort ob c8 glcict) 

VX^X ntcl)C inComitiis flC($a^. -. Mafculi jamnon folum 
adoptabaiirur> fed & foenVini»)iiDenn bicfc fontttt ^nOCt) 
ad ColIegium Pomificiim:tottimin'7 UnbaUMrrogircttMC^ 
bcn , imo coaiii lUftttrales liberi. : ( JoHAnm MsKCsamst 
Prof, ju Jourg^s tempore CujACli , in OfMoMiius faia 
^at 9Cn)icfen; filios naturales melioris fuilTe cooditionis» 
quam iplos legitimos, fcd NB. certo refpedu.) gjn 

fo^ec Arrogatus ticrto^c t)i(l/ t)ingc9cn 6c!ant cc auc^ mtt 
bet dttl, (i}cca|(eba£ patri , oacum xm^ bie Adoptivi 

filii pet eoMpiftlCiun vCiTi |tiridicits|i'(niiAtf^8CIKntlft> 
fmc /aimifirtli^tte fbnfl fciHf piftriaiii poteftateiH* ofim 
necellaria TOt in adoptionc» SBc^ bm lmp«fa«*fib»t, 
pa^iCH «ne ^icnbcrnng < imo tunc ^uilibct adopt^rc po-^ 

/|) Adopfto in fytcie^ ftc MU fupponit patrtm, t)cr fon^ 

%\% mt^ ez fua pama potcilate tpi0er mcincR ^iBiafn in 

^^«liaiii rnrfiis ptfriam potefUtem dar^ » bec (onU ItttC|> 
t)irifau|fen / ergo muko vugis in adopuooeln da«Cf ••bCtltt 
t4) n)urbe ja niC^t detcrioris* cosiditioniss tf^ttac .biet'iwt 
rine commutatio patriae potcftatis cum patria poccftatc» 
nec nece(fe erat, ut in Comitiis fieretj Dcnn Darcill 1)01* 

lc civifas nic()ti ju fprc(t)cn. SDPeun man abcr patriam po- 
. teftatem transftricen looite / fo muftc uian la oon ocr oof 
tiacii l#i(fpro(|ai mem^ t^arum toar cuu Emaucipac4<H 

^ cillC imagina^ia venditiQ > Jwrnm nmcDC eMn JHC Adoprio 
inter modo< folvendt patriam poteftatem gC(Ctt)liel> 

Adoptioftcs fuiHPI*«lWl> anti^uo ni(W«ll«nte9Dert 
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iQlvimtur,nec qiua]uam ad pacrem adopcivum tran&t ^ 
it , ncc in poteftate ejiis eft'^ licet ab infeftato jura 
lucdeifionis ei a uobi^ cributa iinc. ^ vero patet na^ 
turali^iMm esittafiBQ» ied avo fiiii iiii.n^mcemo» v^l 

Ti ip(e pater naturalis fiaerit emahcipatus, etiani avo 
vel proavo limili modo paterno vel mat^rno iiiiui)^ 
iuu>n dedefi; in adoptionem; in hoc c^u, <^uia coii- 
CLUTunt in unam penoncun & nacun lia & adopcionis. 
juta> manec ftabile jus p^is ^doptivi ^ naturali vin-^ 
• culo copulatutti j & legitimo adoptionis modo conn!« 
tutum, ut & in i^aniUfg & in gotffftatc Ixuiusmo4i 
patris^^doptivi fit^,; , v \ ^ . . / • ^ . 

^"Hbincni^ fonl)cni au(l) fceo Dm {^iuicjjcn «nfr ollcn popu» 
lis Oricmaiibu6 fKbr<tu(1)iid) gcm^ffn , bic J):u(f(()cn abco 
imD enblict) c^uct) i)ie i^i^oiuec ieViaHn ieit)iil,jeu^ nel^cl 

betfcr i|i Ance tenipoira JvniNi^^n rtmrctr 0BC A4- 
ppuones ft fCt>afpctt , ur patris mottraiis pdteftat fol. 
yer^iur K alter eandem acopeist, 3)a mat fcinc diftin- 
.4%io-adopt'i(mis in plenam & minus plcrjanf; fed omnis 
adoptio crat plena. giii |clCi)CC Adoprandus ^cfam Detl 

^ainen bel Patris adopramis , cr fiH cedifc nfc^r btat 

JPatri naturali, fipd adoptivo, nHitabat pptei^atem» tran^ 
^ibat in aliam. bCfom fecne Di^mufa , N<^iii((lt ^ tD^ 

llli$.lettere Stryck (^nsnet / 0cr oDtfi feimfi iSBeQt^H^ 
^ bcr NaWcffe Dcr ai^mcc flel)<jbt, aogefel)eM .fold)^^ m(()t/ nM 
pci) un^ , in f^nguine bejtunl) / foa&cui mei' uietelmagincs 

Wmec feinen9>Clfat)Cenf e. g. Ccnfores, Confules, itdU 

^cs&c. aufmcifin fonre, fcer tt?ar Nobijis. g^ie Nobiiitai 

jRomanorum bcjluni) in dignitate. . Conf. Pekizonivs itl 
AnimadiferJ. tiifior. Gundling Diff. nobtlttet 'Vtmeff * 

WmiAips a^rftio^tt j)ier>ctt))al tteuffj ittil) ^brte bett 

VMXd^^ Ittl inter acJoptioQem fkmm mUm pltmm, - 
^t raifonnir^e alfo : Si eJttratieus adoptet , foD lit Patef 
liaturalis bic poteftatem patriam bcljaiicn i fcCIIn C6 fatt ' 

fipmcilcn qffcfcbcn/ fcaji Dcr pater adoptivus folctjcl Ktnl) . 
cmancipirer, exhacreditct , oDci' fonjl fcin ?Scrm6(\en ciu# 

Bi]|fe(i jhoc ftrcndum non eft, fSfofl tal)cr Dcr paicf a4* 

|t jSii>r* 
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De arrogatione imfuims. 

5 . Cum autcm impubcs (4) pcr Mncipale rc- 
ibiptum arrogatiu:, cauk coguica arrogatio faeri per- 
, / . niic- 

fBeift^^ m pttri «doptivo iucc^dac* Scd rldicula ta- 
xncn cft ca difpofitio, ncc hacc propricadoptio cft« lu 
cct a JusTiNiANO mims flena appellctuf. €J I)<ICM»» 
RiLUus a^i ^o. D^AJuntsp. Neapcl bie diR 

fcrcntias veteris & novae adoptionis» unbTiiOMAsiui. in 
Diff. de Vfu Frsaicc Ttt. Inft. de Mc^tione gCjciaCt / 
IMP WcW rf(ftt abfurd fCQ / UlHm Adoptio Imc patna 
poteftacc tlicbt \m ^ttW* 'JwtwiAm (^t proptcr huac 
rarum cafum , tKI^ t)Cr filiw adoptatus lldl aQtf fWIUncti 

fontc, l)ic ganftc dodrinam adoptionis ^crbwn^jct* Ncc 
obftat : e< fontc t)0(^ cinmflj)! gef^cbcn ? Rcfp. Dc ca- 

fibus raris non fercnda eft lex i 5Bcr miVO cincn lClCt)t 
«doptirUI linb gldct) wiCtJIC cmancipircn ? Meriluus ftat 
Lc. Untcr Deil alKn filiis adoptivis, imD adoptms Jufti- 

nianeis eine ni»crfllcicf)licDc Comparaifon angcilcncr. Qu. 
m(xi bat t)cnn atro bcr miiisfabitiias fur 0Hi«cn^ Refp. 
SSJcnn Dcr tfcuc Patcr adoptiTus fclu Xcilaincnt nia(|)tc / fo 

fuccediru ct ibtH > mact)tc cr cinc3 / fo fan cr il)u nict)t 
6crflct)cn. Adoptio picna mt , mm ctn Afccndcm cmcn 
adopcirct. Scnn offt gcfc|)al)c ti/ Dof Dcr avus 

iEtatcfims ^Dlttn tHt avus paccmus ^attC au(t) Ncpotes in 

ttotieftate cx jurc fuo ilefpotic4>) }N Dcm f (cincn SncEcl cinc 
tcfonDcrcAfftaion (Hiltt^nnb tbo anjCtnDcjflatt anno&m^ 

follC Dicfcr ni*t plcnam potcftatcm ^bcil ? Rafp, 

Omnino , ti ff? Wt rc^yi , ciu fo(c()cr mirD nid)t einan- 

cipircn / nOC() ab hsereditate paterna excludircn- Ergo 
habeat patriam^tcftaccmi DcnnDcr ^^ia^ adoptivus 

lcinc®cfat)r. / ^ . . . V 

(4) aB«radoptifCtn)irt>Cttfp(tC/ nmflC Cin homo fui juru 
fct)n* Qu. An impcibercs arrogari poflint i Rcfp. 

i(l fcin impevSmentom foitacis m^Dcn^ bchn etteii 

ctn impubcs patrcm t)crlo[)rcn f)atcn/ utiD n(fo homo fut 

juris fei)n/ quamvis fub tutc' aagar , tutela cnim in ad- 
' miniOratione fola bonorum & diredione perfonar pu- 
piHi cnnfiftit i ncc mater pottftatem patriam habeliar. 

morein BcneficiBm,fonDcr(tc5 mcnncr rci(() mt/ Daji 

nOtt iltn cmancipiriK* Qbftabane ratioiies iravifli. 
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miccicur > & exquiricur cauia arrogacionis, an hone^* 
fta iic, expediacque pupillo* Ec cum c]uibusdam com 
dicionibus arrogacio fic , ideft, uc caveac arrogacoiT 
jperions pubiica?: fi incra pubertacem pupillus ctece£^, 
lcric, refticucurum fe bona illis , cjui, fi adoprio fil-i * 
non eilec, ,ad iiicc^iuoaepi eju$ vcaicuri ciienc. 

>■ ■■■I «; ' . i 

mx 5 itnpu^eres fontttt ja nicbt it\ Comiiia curiata font^ 

men / mu louu \it niijt ftam y Ergo ceirincn utiimquc 
fcic Arrogaiiones. T)je mcijien Dodores mcyncn jroor/ 

C5 f?l) DCC populu* alfcin SCfCOatt ©OCDcnt Sed MfiRif 
iius docuit* & populuin 8c arro{anim rogatum .fuiflet 
Ame tempora AKToNim Pii t|l t? t^t JttgclaiTcn lo^OU * 

\mi l!»ui> matt impuberes adopdne ; wftr ata; (Htt&icr* 

\\\ cnc SlenDiraua qcmod^r, unb fola)C Arrogationcs im% 

puherum ouf getDiiTcOTaafC crlaubcr^ & tunc arrogauo 
hijcc per Sacrum Oiacuium, i. c. Rcfcriptum Principis 
fieri dicebatur. Uriad)en / WmxW mOtt btcfC ado- 

ptionem impubcmm oorl)cc m(J)t iugdaffcn/ v^arcntin^ ' 
tcr ant)cm mi(b ftoiacnbc t S>tc 3talidncr marcniicutc Di9 ^ 

" fcmtm gutcn (Btdmr^/ hombes maligm 1 fitHCtl iKl^ 

foi0< Arrogation t»crDd(i)(ig / locir mon ni(i)t rpiffcn f oni» 
u / ob Ci> ficc Arrogator \\\^x bcsrDcgco 9et[)an, ba^ cc 
ben Arwgatum cctcn m6rt)rc , unD Da^cr ju bcfocgcn mac^ 
bnf cr il)n doc Dcr 3cir aus Dcm^Bcflc rdumrc 6ic»a* .,t 
^t:cti SitbtHt^r . bcc aQ)H)mitcrcQ unD lCnabm^^ ^ 

' •'•firpe ptieUos pulchros ob lumc raiionem folum arro^ . 

rnt» ut ad libidkiem poflent iis abuti« enDlict) ObCl 
c< ANToMmysPivs ju , oftcr^ ^^u^^m\m» s 

macl)en mocbrc; untcc folocnbcn CondJtioncn : 0 2)?u(lc 
untcrfucl)ct mccDcn / wal bcn Arrogatorem Dcmogcn / cint 

Arrogation DOCJUncbttlcn/ Ob Ci! Dcm Pupillo f(t)dDli4) oDcc ' 

nu^liicO ; ob Dcc Arrogator clu c^cli(6cc. itccl «ub tint 

igtlft Imention t)a6C/ ne turpis iuc:ri aut alid cauf^ &fb* 

' cffi^* a) g^^njlc Dcc Aifogator nvfprt^n , Daf cc^ mcnu 

sfecr Arrogatit& tM(» intra pttbortacem KTflcrtttl mkftC/ 

DctTcn ?8crm6acn Dcn nd(t)jltn ecbtn ab itiieJHto, quicuii- 

que eirent , jujictlcn tDOflC Cautionem , dabat tabelfa- 
rio, i.c. fcribaepublico, inS^CDftDH iniaccBtUflCn» Conf» 
EsCHtKBACHti Difrcrt. de Scnbis ft^ud J<o^n*uos, ©CUn 

fm WkU ^Mi tPtt^bit ndrtftcn Agtmi ft^ntiftiiM 



Digitized by Gopgle 



I +<5 lKSTTn.moiw.'M TusnttiAMi L». L Trr. XI. 

Itcm non aliter cmancipaic cum poceft arrogator» 
jiiii,caula cogniia, ilignus cmancipaLiohc fueric : &c - -j 
' tunc (ufl bona ei reddit. Sed &: U deceden^ pnter | 
eum cxhxrcdaverit, vcl viviis une )ufi:a caufa eman- 
cipsyerit» jubetur quartam parcem ei boaorum iiio* 
rum relinquerc , videlicet , pncter bona , qiiat ad* 
patrem adopcivum tranftulic> ^ qubrum couiniodLun 
ci poftea acqui/i vit. 

' ' Dt ^itatc adoptantu adoptatu I 

§. 4. Minorem natu nvajorcm non pollc adoptare 
f placet. Adoptio enim na^ram imiuuir» (5^ tk pro 

mon-^ 

ob fu aOc, xom W impubet flurbc / no4) le&cn tom 

btn- His fadis arrogatus in patriam potcnatem arro- 
gantis tranlibat, UUb \m\\\ ii (ill 3BDniCt;mCf' mai*, fo 

wutbcn juujciUn 3)hiri^n ^ttrauf ocfctjlaiieii/ junAis dcx* 

tri«, Uim 3^i4>ttl DC^ flCnaucn Coniundion inrer Arro- 
gantcm &Arrogatum, DcrgUlcOcn ^lin^n 1)C9 «Sfamhb- 
Mio m V$fcr$. (kNmMfm. ufu & ptfj^^ JU finMH. %ft^ 
ner fOOtt oic^ tXtr Arrogator fctmn fiUom anrogatmn b0ltt « 

UrfdcOc ntctt ennancipjrcn / unD mu|lc cbcnfaO^ Dic €a(^ 

Crfl UnCCrfUCbCt , bCin Emancipando fejn SBcrm5(lCn rcfti- 
tuircr/ Unb Ubcr DiclCl nOC^)/ ©cnn il)n tCC Pacer moriens cx- 
harrcdirtC / ODcr aud) mcun Cr jfen rme caufa cmancipirrt^ 
t)ein Arrogaro quarta omnium bonorum Arrogacoris g|f ^ 
lalfcn l9CrbCtl. Dicfc quartam iDoacn CiniOC prd I^lrima 
l^attcni OiMn foI((KK ifi iMEfnMgen fOlf^^i IVCli.cemporeAM^ 

TONiKi Pn bie ic§^in» ni(|)t detcrmioiw ficmerat. 

SSciin c^ bic icgidma ^cnKfcn n)drc , i)due cr \\% per que- 

rclam inofficiofi tefUmcnri forDcrniHUlTcn ©a^gcfcfta^ 
|)C abcr m({)t, fonbCin cr flcniC an adioncm familiae her- 
'Itftunda: , bcnn C6 n)flr quarta omnium bonorum. vi<J. 
' Omfend. Digeftorum. ^jcriU Im (XWSi, iHlf DiC Ado*^ 

ptiom^ olim/ n((i)i erlotito loaren/ mcnn eincr f(t)0ii 5l(n# 

feer ()0((l« Con£ THDMAsm Diil ife i^mOfv^fT» 2i§. 

iiffi ie ^MBfK % 17« tcr diKt) § 18. mc9nec / baf Am. 
TDMimw bcgrocflcn fo oicle Ciaufuias gcma(()( / Damit Dit 
Arro(,'atores impaberum a^qefd^rccfet n)urDcn / ©cnn fie 
tic fdDcii, Da^jlc mc()r ©ita&ca alsi SBoriftcil Daoon l)arteo. 
(f) Adof uo eft gcucratio fiAa^ xnonias • myftica» joridica. 
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monftro cft , uc major iit lilius : quain pater. Debet 
lcaque is > qui fibi Hlium per adoptionem vel arroga^ 
tioncm facit, plcna pubertate, id ell,dcccm 6c ocIq 
annis prsccdere. (6) ' 

Dt 



qiia fflius adoptivus fic iimilis lilio nacurali ^nittl 

ina(t)« ni^xn / fo m\ mSglict) mar i ut adoptio imitarctur 

naturam, h. e. ut pa er adoptivus proxime accederet 
nanirali & ut filius adoptivus accederet naturali > iicet 
i nen efTec. SDCt^ ^ i4H>n C H.Fabbottvs wNoKad 
. theffflM Pnrnfkr. twD i|)tll Mekiluvs, lo<kt)( GoM» 

ZAU2 TiuEz m& attlMt neue eeribcnMt mtlgefcbrictiett, 

' HCicifitt/ niatrem adopnvain» b»e patrit adopdri uxo* 

rem, ilmulaire apud Romanos parturitionem» & genita* 
lem lc(ftum pofuiiTe in atrio. Conf. Otto in Faptnf* 
- am. Dkas : SBBaUH tJCBH bicfc Simulationcs tfmn %U 
fCbe^ett (bnnett p Oa Die Adoptio ia in Comitiis » coram 
Collegio Pontifiottm» aot cqram Prindpe t^OTiiegatlflett^ 
JEejf. Simalabant » cum filiosinoroduceretiir indomum* 

OtTo t. c. tK^t ftdb Darin Dctgonflen , tKif ec gemtonet/ 
fteil ii in 6(c Adoptione Trajani fo g<f(I)e^en / fo feo ti 
aud) univcrfei gemefcn ; Da boct) ni(t)iaae$/ maS inado- 

ptione Cacfarum 5cobad)tet n)lirbe / pro regula univer- 
fali JU l)altcn ifl / n)ie Henr. Dodwell m Prale^^ ad 
Hiftor jtu^ttHam gejeiQet- 3« ^umrPan^yrico iiH cillC 

P^flage ju finDen / Die non ttubt anber^ ertldren (on; 

aU de faac fimulacione, $)al Nlfet: Adoptio naturam 

fequitur , ii i(i cin Artifidmn» Da()er ^bcn (te aac^^uact) 
• bec Siatuc eingecicj)tet. 

<0 2lu« obiaec aiegul flop fecner , baj ber Adoptandus ei# 
tie Propottion mit Dem illtec Dcg Adoptantis babcn «iu# 
fle/ DaP Dteftr iSatcr/ unD jcner ®ol)n I)citTen tonte. Yid* 

Vnnnus /a Nct- ad h. /. Da ec aut Dcai CicBKONK eine 

actige diefle beobrtnget. 2)e( Pater adopcana mntle 
nisflenl i s* 3^&r dtter f^n. SMI neRnie man ptenam 

pubertatemf nbi robur virile habere credebantur & ar« 

' mis idond cflc. S)ennDa muflcn fic in Den3Ccicq,unD 

CS tDaC faft fein civisRomanus magni alicujus nomini%, 

tcr ni4)t in ben JCcieq ^icng. ^ail aOe 9eie()cie ^iomav 

CicBio^.VnAiUiiaj Ovioias» HoRATuiif TAaTos» Pu- 
. imn oterquc^ erant militea. Mmoi plcna pubertas ad 
gencfandi pOceimam» plena ad armat •«d be'lutn rda- 
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De sdoftiom/m locum mpotis^ vcl neptis ^ ve/ 

diinceps. 

§. Ucct autem & ia locum ncpotis , vct ncpcis, 
Ipronepocis, vel pronepds, yel dcinceps, adQpt.are4 

i^uamvis Hlium cjuis non hab^at. (7} ^ • 

Dc adcftione plii alieni in locum ncpotis ^yci nc^ 

potis in loeum fiHi. 

fit filiwn^ dlitoum quis in locuni ncpotis 
tdopcarc potcft, cjuam ncpotcm i<t locum fili^ 

De sd^pti^ne in tocnm nepotis% de nepet^m 

adoptionem dando^ , 

|, 7. Scd Ci cjuis uepocis locQ adoptet, vcl quafi at 
fiUoj ^m habet jam adoptatum, vel quafi ex illo , 
quem natufalem in fua potcftatc habct; co caiU & 
nlijus coxxfentire debet , nc ci invito fuus hseres ad- 
iiafcatar* (8) Sed cx coarario, fi-avus ex filio oc^ 
gotcm dct in adoptianem, non cft ncccllc jiliam con* . 
icntirei* • ^ 

• ^ ; - . ^ • 

' ta fiiit, 3m utcn 3al)C tan imn mqtut m m<n^BMf^ 

fett tWQ<n» Ergo annus 14. conftituii pubcttatcm mi* 
nus plenami annu5 18. plenam. ©a^er bCC 5C(tJ)fCC 
TiBERiva aitfflfiCKtKt WUCtoCi 6CC. (Uttn adoptKtC/ [OOlOC 

(7) Qu. iian id) aucl) ncpolcm aaoptirm ? RcfpvOmi»* 
CQ, ncc obftat» fi filium non hibeam, fufficit, mefl-. 
^ ' lium habcrc polft. 9lbCC DiC, Proportion mu^ in 2Ic6t 

flcm>mmcu mccDcn rationc ^ati^ I ict) mu^ ncmltct) 
^<£c 4U(t fc9a I «l^ Dct: Adoptandus. SBctiu cium 
llepocem adoptirfn n>oUe 1 |a m4 (fecii Qepot 

(Ct)H. €1 ift *« ^Hki ^ «jwdem gradom apiid 
' toatrtm adoptitum fervd » qum ftivavlt 4»u4 patitBl 

tjfiitttulcm i bcnn C^ iH J)icc gcnerat» wai«; 

(Dbu.SBctm iO cincn@ot)n ^bc/ (an i* ttutl) tiepotcm 
mgdm fine iilu tmfcnia f ftefp* Hcg. D(bi{ mmi 
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Qui dari poJfuHt in adoptionem. 

$. g. In plurimis aatem cau(k adlimilatur is , qut 
adopcacus vel arrogatus eft, ei,c]ui ex legitimo macri- 
monio^naui^ eft. (9) £1: ideo ii quis per Impeiato* 

rem, 

*<r IBater flarb / ,UHit jid) ber ® obn iii Un ©attcf, mac 

. ^)(riia(t) dominus. fllln bit Ncpos avo ^uo fucce- 

dircr/ fo fan bcc Patcr fiiio bcn Ncpotcm , ober rcfpe- 
Au feiao: Dcn fiiiumnic^t obtrudiren* Denn er morla 

. tin haeres neceflarius, fuus, qut ei eonfenfu fuo.adne 
/ci nequit , IM 6o(>n tll qua(t rMkrsr^fr* Poteft ta- 
men afit dare in adoptionetn nepatemy & patriam po- 
tellatem folummodo commutarefineliliiconfenfu. 2)entt 

babunf) Icibct er fcincn €cl)a6(n / non fic hxrcs 5 & fi- 
^ lius & nepos i|i in (emer ©eroalr. Eigo fine fiiii coiw 

Yenfu nepos adoptari nequit , fcdf oepos fine filii ^oii» 
. fcnfu in adop^ionem dari poceft, 
^t) Adoptio imitamr naturam. JDCT fifioi nanmlis (Mc 

MAm dun pacre Deot penates» unt) titn fo (IU(() bcr 

Adoptivus. cr dobcrtt autt) feinen giamen. Vid. Rapk. 

Fabkotti sh Jn/crit^t. Eom. @r n>ac arAiffime patri oer^ 
6ui)t)en/ agcbat in confpeAu patris, nec abnodare pot* ^ 
eratf honor ei commuoicabatur a nobiiibus » fdl. .no-- 
bilitas Romana. S)fe3Ninfim fogCll/ ttobititatem apud 
Romanos per adoptiooem commmtmicatam iion fiiifiTe. 

lcm ftc trrco gemaltig > benn jte bilDen ftct) 6et) bcn Stbmcnt 

nobiliutem fanguinis cin ^ XOXt bCQ Unil. Arqui fanc^uis 
non communicatur per adoptionem, Ergo ner nobili« 

tas. ©ie 3l6mcc()atteneine9an5anl)creNobiiitatcm. @te 

Nfiunb in faonortbus , in majoribus Magiih-atibus , Ulll^ 
tDar certo rcfpeAu perfonalis. SGBCT Confuiy Praetor» 
Cdifor> ^lis niXii beffcn ^mlk mc eo ipfo nobiits. 
Imajf nes m atrio familiaruni nobilinm poomntor ma« 
jorum, maxfmis honoribus in Republica defund^orum» 
ut Aatim a quolibct intrante nofci poiEt & diftingui 
familla nobilis. Atqui familiac infertus & implantatus 
iuit filins atjoptivus, naturam imitabatur adoptio. Hinc 
tot iinmlationes & iiAiones, Ergo ipfi ttiam nobilitaa 
' fiiit impenita» ®Olt lcilicr Nbbiliwe fan|aima Sc Ger* 
manica mUflcn ftC ttmi, Vid.*GtfiiDCiii«. Ditf. dm ndi» 
lim vmer^ 8c Pe&izomius ^« Jtnimadv- Hifidr, Non 0« 
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reni», vel. apud Pmorenit vel j^nefidem Provincis 

mn extraneum adoptayerit ; potcft eifadeui in gdq- 
paoncui aUi darc, ( t o) , . , V 

• S , f gentYdft mn f^tejl , adopttK 

5>. Sed & illud ujtriusque adoptieni» comrmine 
eft, cyaoJ & ii, qui gcnx^rarc non poliunt^ cjiiale^ 
fuiK ipadpnes , adoptare poUimt ; ciiftrajci «Wm |ip« 

• ' r> • 

« » 



int}^ ftinilic' ehmf nMiillft. Diftiffgue &ntCKn fecfate 

famHfas anti(jti4s 4 libridribus a h« c. ab imaginibUA (m\ 
' nofcibilibus. * • ' ' » i ' » * .• 

(lojliipliirindi)^ caoits afltmilacur ad6pl)vlis. Ergo etiann. 
fiiius aiibpcivui nirfiis in adoptionem ilcrri d^ri potefti 

• . fcenn icC a?ar j« patcr jc^ %mt patriatn t^pteftatcHi. Jtk 

• ' omnibus nori aflimilabanrur. 3)ic coelibeis ()at mail mcftf 
! ad muncra publica gelajfcil. Pater, q^i tantum habe- 
bai filium adoptivum • ilon adir.irtebatur ad fummos 
ibojiiorcs. jp« 3)?UttCC 5)<ltU ta^ jus trium libcrorum^ 
jhK Pracmia 4r»Xi)^f»vi<««apudKomahos n&r^funt. ^CHIt 

Wtcr Cia Tettamentf acm^ltbet j)if U( ; Cafus ik/e^rh [jm 
^ ^bmsx fims Sares eh, fed reliquit fllW^addpttvtfs'^ aa 
v^let teftamentuin tioruni snruituf 'lKet)p»..*Non» hatura'^ 
les cnim , non adoptivi requiruntur. 

Adoptio imitatur uatura^. (£|inilp (Cl> bieftr Fi6iion 
OHCiMl peffibiikas obfervirct t&CtbCtt* Pe fidUonibus juria 
▼id. AvTEmm , prof. iuThooIpufe ,manptU|4bcr (4)011 

Frincipia i)aDcn / mim man i^n (c{cn miS / bcnn et ifl oi> 

t)?ntli($- 2B^r caWratus i|l ^ generarc oequic. Ergo n«o 
adoptare. Spadones unD trducf ll({)C CCUU /. qui tefticuloj 
babcnt attritos* pofFum gemerare» licet diflicultcr. Qui 
(int Spadones , vid. .-QoiDD., A *a&*^ .r/e j^. tf. Idca^ 
^do Seiiibua di^eodum» Uca ImpcMor poft Ji:;sTnnMniii* 
*(tini»ct(i (mdl^/ ca(batam ado^tare poillo io. Atoum li^ 
' befQmm. £x potefUte Principum abfolnu omnia mu^ 
. lata funt » ut non ampiius ^04)j^(^aut< Fingere per im-» 
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■ De Adoptionibl^. ■ 15 j 

Si fitmina ^dojiieK ' 

I o. I;aemiii« qiioquc adoptarc ijoo polliinc : ( 1%) 
duia iKC iiaturales Hberos in (m poteltate habcnt : 
/e u ex iiadulgeiuia Pi iiicipis a4 folauuin Ubcrorum. %^ 
jaiiflbruin iidoptare poiiimtt \„ . 

t>e liifms arrogatL • t « f 

$. :f lUiii pr^riuo^ cft adoptionis iUius » qu^» 
pcr (acrupfi pr^culupi fit^ (juod is, qiii Ubcros in po- 



^ll) SEBeiUC ift bie 3<^^fl^' f«mina adoptari & adoptarc 
queat? Refp. Arrogari foemiiue tion poterant in lib^* 
r4 Republica i Dcntl \Ai Arrogatia ||ff4)a()C ip Coxnitjis • 

' {bemlte rero Co^itiis adeflc neci pokcrant.^ Nam . al» 
Mini iufiAtohe pubKea cram t^ufie, hcie tdftim6Dianl 
poteram olimperhtbertf ut docetGRonu^ im Fior. Sfarf., 

* 'aiflein untcr btn Imperatoribus 8cf4)at)e auct) biefc^. AUe» ' 

rum quseftianis inembrum dl : An foemina adoptare 
'\ vel.ajrrogare pofnt ? Refp. Neg. Nam ladQptio imkati^ 

. tiatliiam* :A4optan^muppatriam poteftatitm^Hlt^e^^ Ma- 
-"tcrc^ ii^^ */^d ipfa in manaiftnDnriti. don* 





m 







: tieeps ficri ptemt v9Mein wntcr ben *ai)fern , unfr^on^ 
T berlK^ Hadriano & Antoninis TOurDe ecner 3rati in 

foiauum Ubcrorum in bello amiiforum pro patria crktll^ 

bei^iu acioptiren/ bocb bttam tle teinepatriam i>oteaatcai. 

' UACCC benfdben J()attC Antomxkus Pius OCn Cafurti , ubi foe^ 
.;/)sma:liberis orbauadoptarc ▼oiabae i Da Ittgtai Mt^tin^ 
>i#il^:P«i>cipcni^om:ua poflk.. . Vcram.*liM «rat Ado* 
^sj^to» Gramrnadca/mo^ JuriAisii poft Jii^iiiuiium 

|)atLEogart)er(la(tet/ ut Virg© adopiarc poirec, aaS bec 

, Raifon, njcilUe perpetuam caJ^itatem gclobet/ fO fOlte matl 

ibt fplc^e^ in fo atium crlauem. (£$ iil aber (efet abfurd, 
fiOiimn ftfbet m tiUHm am^ bap b<ii oUc Jim j^i^^- 

' num^ioar <mt connediciti abV m\ ben ^inperai^ribte 

V nact) ,uRti Qod) fo m^iwi^ maHt^tha$bm iinb^bar «acf 
4i9^^K£et iH 7 unb ntcbtl aufammen banget , , inbeiQ frt 
, fyt0tk ^Kai&ns bec 9Uten ni^t einde^tjin , t^cil^ aucb in 
* bieleih tt)rer CapVice unb bem 9iat|i^ji(i u^^anbigeiiiiKi^ 
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tcftatc habec , fi le arrogaiidum dedcrit, non folum 
ipfc poceftati arfogatoris lubjicitur, ied etiam iiberi 
ejus in ejusdeiii hiinc poteftatc,(i 5) tanquam iiepo- 
tes. Sic etenim divus Auguftus non ante Tibcrium 
"adoptftvic, quam is Germanicum adoptaflet, ut pro* 
tinus adoptionc fada incipcret Germanicns AuguiU 
neposede» \ - 

De Jervi Md^ptat^ , vil fUi$ mWMm a d0mb§§. 

§. 12. ApudCatonem (14) bene fcriptum refcrt 
ajitiquitas , fcrvos, li a domino adoptati luit , ex hoc 
ipfo polfe Uberari. . Unde & nos eiuditi > in noftra 
conftitutione estiim eum iervum > quetn domifius a- 
dtxs incervenientibus filiuni fuum nominaverit,liberum 
jcfle conftituimiis, (ij) licet hoc ad jus iilii accipicn^- 
m ei non fiifliciiit» , 

TITU- 



0 O 0.^ QuiiUi amganis liberos jam habuerit , h. e. /i 
qais eom Jiberis arrogatur , fmt) iHffc 5tillt)cr aud) uncec 
M AfCMttorts ectlMlU ? Refp. quod fic. btnM 

. ^u?t/ td) rediwtf olNi m»f ow fubjidrct fcpn, atw 
' roeatus mit oOcn fctncn ftinbccn , mic \S) mctnct @o()nei 
Stnficr tn mcinccScwolt t)obc. ©o Augustus ftincn ©tieff 
®ot)n TiBERiuM adoptirte / m\it er qern fcinei Sruberi 
. . pRusi ©ofen Germanicum aum Ncpote t)obcni borum lie> 

TiBiRiUMj Ukusi @ot)n / 6icfcn G^rmanicum ado« 
pciMI/ denicte arrogabat ipfe Tibkrium. @ticftt MrSOtf, 

icr/ fo ft(t t)er 9o()n itn 6atlcl eili Kcx 5 iianisism- 

'tiir , fo mcrDcn t)ic 5(tnt)Ct ni(t)t ftCQ , ftd recidmiHirpa- 

triam poteftatem. ©Cnn t)Cr ijl )C60 Chcf. Bynkershoek 
« 1^1 t)tefC ciyitatem parvam rC(|)ttM)rttCilt9 9CmOd)t/ Unt) DiC 

(14) ^cr bicfct oto gcnKfcn ^ tair nlemant (Kmt< Mn* 
flcn. 5Ron ^dli il)ii ftir cincn eol)n oDer ^rubctr fccl bc* 

' fOnnfen Catonis Magn$ ; fcd nulla tamen adlbnt tcfti- 

• monia. 3nbeffen t)at)c i^Conjcduren tcogcbrotljt inDif' 

^ fcr%. mca dt ConUihertM ftrvorwm , in DCtt QundhtHiam 

Qu. Si quii fcrromXiiiimacbptsTitf attfliiwfitraa 
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DominaTit , an legitime hoc fadum fit ? Refp.,3BcrcU 

xit,% antKrn So!)n adoptirm miu/mu^etn homo iiberfcpit, 
frd^ miv iKc jCnc(()t t)orl)ero cr|l frco merDcn / cr bce 

^doption im^Finaiion f(ii)ig fei)n fdn/ IDClctXBdtKO JtfSTz* 

NiANus, o[iiiqmi1)(et er fonfl OaJ aUe Jus mftc recOt eingef6 

bCil / unD feincn Conrept DOU Der Ubertatc gc^abt , obfer- 

virct f imD stiaact : ©cr Servus foll amor fein fiiius ©cr^ 

l)en, baJ IDdre promotio per ialtum j Ocnn Liberi XQil$ \ 
IW nm beJit^Cijen fJf^n ^cncnnCl^ quia ingenuorum libcri 

. fcnt. .^^r !?eiorDmtc er / Da$ oer 5Cnci&t # wcnn 
' fftn ^ adopcirct / oMr i^ti ftincn ^ti snttHNI ^fMf 

- i]^ ftCQ fei)n foUe , mctl ▼cdnntas domiiii ctncn 

EffeA ^bcn muife. (Sr fagct , er J)at)c bcn t^em Catone 

gelefcni adoptionem talem non fa^am etfe iine caufa» 

Dcr Adoptans muftc bo* tincn voiamatem gc^abt ^abcn/ 
Ergo foltc er menigfleng fito feon. SicfcS t(l aber ein f(l)(e0t 
Argument ; aSBa^ Dct; Cato gcfddct , fct) tK^mcgen 

el adiiibitWI} tK^4ll4fM4m»s ^mvm fi^l ampro* 
irct apud GsUreM tiA. JM^L* £19. vjii, ^bn. 
' CoNTTO, Prof. ju Orleans UUD Boutgcs , (t)crctnCorpi» 
Juris valdc accuratum edJrct/ UnD bcjfcn 0p9r4M.wx\A\M% 

l lufommcn Drucfen laffen/ fo abcr rar Sno) LeUion. Mjkrv. 

' i. I c 9» Da er faget : Jvstjnianus ()abc Dcn altcn JCiis ' 
Dlclcl angcDic&tet / Darati ftc ntem«l)U Q^oO^t , nnt> mKtxi 
Mmcgen m(t)t iu Mrftottctt gciDcfcik A»r. FA^m h fttrif^ 

, frud. PapffAm. i o. 1. 1^0. faifeniiicct (fClfer^ ' 

oi^ ji;sTiNiAtms. unbfaoet : SKan tnuffe 9I(t)t geben/ mal 

t)Cr dominus ^abc intcndirct> Qui mU adopcare , non \ 
vult libertatem dare > qui vulc libertatem dare , non 
' vult ad(^tare. ift nicftt genUfl/ "voluhy fed an jufte, 
' legitime voluit,^ an volle potuic? Contra jus vclle non 

{)dniit i JusTiNiANtri autcm pbtuit. ^craul ficbct mati> 
Mfl bicfc Mgidttio mt^ tmbi <8|tt tlug i|l. -^lbtf.lte 

€aii)eDCC mt$ man raifotlniren dc juftitia & injttiUlia v 

'^quitate & miquirate, prudentia & imprudencia , appli- 
. ^ cabllitatc & inapplicabilitate legum, ^m Judicio abCC 

fprict)t man nur nacf) Den ©efe^jen : An hic verus fit fen- 

' fus Legis & an hoc fadum congmat*^ 3Xan tlMtirtllldl 

^as^nfern tmmer Da j Studium novitatis oor % mic it>no- 

^vitcnobcr in jndicio vinB^i ) m fprcttKH ficnadkmi Ti^K 
garcs opinioncs s abCT l*it? raifonnircn auf Dcm €atl)eDeCv 

. uiel)r iibcr DicLeges, aW anDcrcr Orten i Dcnn man mill ^ 

auco prudeniiam legislatoriam bcfltJCn. Qu« An apud no« 
«doptionca fum in ufu i I^^y ^ DCO DoilMca |m& 

* * . ' 
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titulus Xll. 
OUIBUS MODIS lUS PA- 

:.T:TR|iE potestatis sol^ 

v»:r.,f . . VITUR. 

I . . . De.Morte Naturali. • ' • 

Vldeflthtis nnnc > quibus mocUs» qui aUeqo juri 
. fuiit fubjecti , eo jure liberentur. Et quiderh 

qi|€q^^jcl,Qfiod|in:vJ^ ^i^i apoceftace dommo* 

nini> (i) ex iis incelligea.*e pofiiunus , qus de (ervis 

* • • < 

manu-* 

■ ' ^ • • . -/.-^ ^ , _ • ' • , • 

INC Adoptiones jet)erie(t, mie no(t> £a«el-, (cltttt 

gcn)efen ; rtrMKii iteliteiel6it.tejcu8et./,uw n 
Addfm Datui und «kNm im|cgiti$m / fo tMr fte gan^ 
mWih^^a^iXii unDtDoUe toeirer nt(t)r < ^a6en , a\& ba| 

liccAcioptatusDem Adoptanti fucccdircn, unbbejfen ©cbtlb^ 
SEDnpen unb ^elm ful)rcn folte mit bemDlamen. ©enn bre 
tt-ansiatio patrix poteftatis fef)lre um beJmefleny metl btc 
S>eutf(ben niemabl^ bie !*Homif(be patriam poteftatem ge* 
ifib^i tsA^ ^aupt ^ Requifituin oud^ Qocb &tut lu £age 
ftiHit^ mnuilwt bann unb lyAtttt aum notbctncAdoptioti 
fiefi[b<l<ti fofte , tDctt WM lun f^d imtt9tionein ber 
'«f; iner i0B^ / bte Seutfcben ober mm nict)tl , ald bas 

SB50CI AiopM baben. Conf. Gundung Pande^, p. 86, 

87. ?)te Oeurfd)en [)arten beifcn au* nict^roonnorben ^ 
^,f nti Tacitus jam obfervavit, a6er t)ie Siomec marcn fteri- 
'V les 9 unb ^aben e«fS)0tibon ben popuiis Orientaiibus ae^ 

S lerner vh^. Stiernhoek Je jmt JfueonwH vehtfio, Ibxifft 

ti^QcOcr minicr eine Scrstcitbuno m Hbtfcben bcoi Jure Roma* 
itifio ft SQeMmmr unb jeiflet/ tMjl bic 2)eurf(^en , Jran^ 
^ cfen/ ©(bmeben tc fcine Adoptioncs babeu; menigjlenj 
'j"ni(br/n}iebie9l6mer. Marculfus i)at un«becflleid)enformu- 
- las getajfeni beccn ftct) bic Sconcf cn bcr Adopcioa b(» 
bicner l)aben. " ' " ' 

(l) Conf. noftra cxu.de Contuhemio /ervorum. "IbcA 

uktge i(t f^otticrfldrcfr unb ^v^^ttxA bcr tfaefi: Stamt 
Am^ iK icnc pami civitas» bactn bcT ifiatcr bot i^^t 
1(1. ^®ir5t .eci fojeftet j?(Obfc.eoi)np®attet Patria 
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nianumictenclis iuperius expofuimjus. Hi vero,<jui 
in poceftace parentis (unt, mortup eoifui juris fiunt. ^ 

. Sed iioc diftindUonem recipic. Nam mortuo patrc: 
ione omini modo filii». tili<a^ve fu^ jurifr iiunt> icd it^» 
ii poft wiortem avi m poteftatem patris fiii recafiiri' 
non funt. (a) Ita<4^e ii moriente jujo.ppter eoruw^ 
vivit» & in poteftate patris fui eft > tunc poft obituii||. 
aviin poccrtace patris fui fiunt. Si vero iis^quo tem^ 

' pore avus moritur, aut jam mortuus.eft> aut per e-* 
mwcipatiohem ^tdepoteftate pattt; tunciiiqui 
i^i poteftatem cjus cadere npn poliunt, fui juris ftuntt 

§. I. Cum aiuem is, qui ob aiiquod mnleficium 
in iniiilam ^ejportatur ( 5 } > dvitatem amittitii li^qBti- 



" tcftas tam arAa erat , uc filius oinnia acquirieret Patri, 
> cadcm facra , eandem dignitacera; eosdem lares haberet* 
]Sla4){)em mir flefc^etl /q^ioinodo quis in patriam pote* . 
fiatem veniat » fo {xtib ixmCl^ ik- Modi folvendi eaih • 

diem poteft^em nnjumercfen. Iltittr Diefen i(l Mocs Die 

• jeijle Modus, 'Mo/s abec Ifl natnraMs veJ civilis. 
5Bon bem Morte naturaH \\l tm BtDeiffcl^ mortuus ifli 
(in non - Eus » poft mortem celiat omne^ jas^ oumii 

obligatio. 

il) mirt>tCft:afiet : SBai rationc patriae poteftatis ^lt^s 

lens jiep ; oemt ivkt tncih Satet: ge(IocMi# tmuKaro^ 
s8afer a6er nod) aitrtebiti fet)? Refp. Si a^um (|&beo;|ii 
,»irD tacauf fl?fe!)cn^ ob ber Avos patrem metim iiiitfa 

••|totvftate ge!)at)t t)aSe , Oixr niil)t i itl baS crRcre, fo im ' 
td) als bci Nep^s noct) in ari poteftate ; f)at er abcr ittei^ 

lUn 5>aKr emancipicet , fo bin id) ab omni patria pott- 

fiate liberatus. 55ci) mi ijl ii \m anbccSi Denn mec tKi 
lieo^ai^, Dcr l^ar atteb feinc JetnMritt^fiimrecisali* 

(j) Mors civilis 6e!let)Ct in amiffione libeitatis & civitatis, 

m\<^x6 man capicis deminutionem ncunct > l)enn ein foU 
cbcr Dcrlicict fcin caput , feinc perfonam , feinen Statum. 

S5ieCapitis deminutib i(l maxima» media & xninima.' , 

S|( ^ Maxma 0e(^tt defm^k > r^^stfi^ » e^nUhm. 

* » 
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tur, ut, quiep modo ex numero civium Romaiio- 
rom coUiCQr, perindc quafi co mortuo delma^c Ji- 
beri in potcftate ejus elle. Pari ratione & fi is^ qui 
itt poteftatc parcntis lit> in inlulam deportatus fueric,. 
dclinit feflc in poteftate parcnti& Scd li cx indulgcri* 
tia Principis reftituti fueriat , per omnia priftiiium 
Hatum recipiuni^ 

Dt 

& i^ni interdtBfO^ (ofccr llian faqct aqua & i^nc 
intcrdiAio. Amdr. Qak. Ducker de veu:rum jCtorum La* 

W m<mt t>ie diemec mciiltnj ^ m tit Dcit 

AUadvum gefe^ct , auct) bafUC DCtt Dativom 0CteaU(t)CU 

fervUus pamay Dicfcl 0nt) Cllcg modi» quibasMvitur pa- 
tria potettas. ©ic :1\i)mcr ftabCll pcr legcm Valeriam grop 

fc SwN«« fto ibrc Siirgcr crl)alten , ita ut civi^ Roma- 

nus libera Republica vitam non amitttTct. ffr niO(l)tC fa|l . 
tCtbOn ^adcn/ ma< Cr SCODUi raro morte puniebatur, 
faro tcfcum civis puUabaOir- Sed & iffu intenii* 
cdmih i- t. ncmo in toto tirbc itomaup jpotcrat huic 
homtui aquam vd ignem % feu vicae aeceflaria adnS^ 

nicuia pratbere. Sr fontc nid)! itti 3i6mifct)cn ^icict) blei^ 

6en/^ed fecedere debebat ad alias gentes barbaras. QFjtt 

folcfccr wiirOc al5 cin S«mt)cr , alg cin iSnccbt traairct, cr 
' ^ti^c^J^^ c^^sAR mcome, ba§ t):cfc£frtei(t>tDcrc(?c 

l^^li^ Cpnf. QssKVii^ QratfO ap. Sallvstium 

fifptiMft^ fymSf IKU mn H^mm scbtau^K^ 
obi ipri cxibanc, %iebant 3 tktf)cr ncnucn c< Dic ^rtCs 

j|J)en «^fy*?^ , fiigam. Exul ipfe eligebat , quo fccedere 
^^«liet. Exilium ergo in locum interdidionis aquac & 
{J^ignis fuccelEt. Quia vero fjepius redibant exule*, poe- 
^^iaiaB^icerhiores excogit^baumr ab Imperatoribus. ;^a fam 
- 'Mt Defirtatto auf f ubi quis fuftibus ca^debatur » niau 

.*iio<6c iMi 0c6unbcn «if cin 6(t)iff / isn» W^^Stit ibn oii^ 
..linc cncicgcnc 3nfu( / obcr nci(t)ctncmanDcmOtt/ too Mc 
Superiorcs t)abcn moUcn, bdg cr fcDn foltc / ad Caucarom. 

ad Ponti accolas > baocnn cin*foict)cr fcinc^otfmntq l)a(rc^ 

tDicbCr JUrUCf JUfommcn. Si quis beftiis objiciebatur» 
iit cum illis pugnaret >'aut fi in gypfum , in mc-^ 
tallum condemnabatur > talis homo /ervm fotna Hi^ 
ccbatur» Vid. Jvst. Livsvai d$ At^bitheatro. Sic con-^^ 

cidcbat pairia potdias. &n mim m% i wm wm 
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QyiBus Moms Jus Patrm potest. solvitur. i tS 

-p- r — —4 

z. Relcgati aiitem patres in inruiam in potcfta^. 
te liberoi» r^tiaenc \ Ec ex contrario libcri rclegati in 
poteftate parcntum remamnc. ^ 

' De /ervituU patna, 

§. j. Pcenas fcrvus dfe(aus filios in poteftate ht- 
b«re dcfinir. Servi «utem poens efficiuntur, quj jn 
a-ietaiium damnimwr, & qui.beftiis liibiickjiiol: 

digmtatt* 

• $. 4. Filiiisfamilias fi-militaverit , vel fi Senatbr 
vd Conlul fa<aus fuwit, reinanct in poteftate natris' 
Afaliaa cnim vcl confularis dicrniEas de patris poicili- 
te lilium non Uberat. Sed ex Conftituuone noftrti 
^ iuinmaPatndatus dignitasimco, imperialibus cocii- 
. ' " cillis 

IIUI- ad f erwm tempiu root)in relegir« mtU, IBi( Ovi. ■ 

■ ^2.'?^' "'.'^^*'^ i?""^ f^^^ Womwen / mxi ec 
m^/ m (om nm «n<t»((f{f. gin foutjcr t)(r{oI)r niit 

- patriampoteaatem, quia redire poterat. Romani civ« ' 
fuos non muldabant vita. Sallvstjo de BeU» 

9///»«. Ift «iii curieufcr Difcurs , b«n C^jaj, Cato^ 
r ^Hfubrct. y»d, GuKDtm rr<,5. *^ i^. W^^*. 

CiisAR^buift f„r j(6n»er«r, ttcnnmonfltciviiiter ftrflff* 

^S^i^^'^^ ^ '^T ' "^" Philofophi difputic* 

SAR roOC auceps aura: popularts , unD Wollt fi* titm 
^Oli tm-a> Umt Philofophemata ZSml ^SSZ 

irunKc Dcm Pnwm , bcrflWftw •iMr«*^iii3e 

s;a«Krnt>K-®(niftn aggravirtf. vid. Faber « j^f»,w;r. b<i 
C^JL '? g.vpfum ccrbamnKi. vid. 
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cilUs prjeftitis , fiUiuii a pacria j^oceftate liberac* (4) 
Quis enim paciacur, * pacrem quidcm poile per eman<« 
cipacion^ modum poteitacis fuse nexibus fiUum libe< 



(4) fyiit toitb StfCOgCl : An filiusfamilias dignitatc arcv!- 
pta a patria poteftn» lib0retiic ? Kerp«ReguIariterti|(()(« 
Pater ex lege Romuli iSsveram patrJatn ^eftaten^ ha« 

. iMbat ; Stimt tinb Stntibtt mm fbft cmef / mt n>ar* 

l)er ^aupt llntCl'fc!)eiD/ quod filius poft mortcm patns in 
cjuilocum fuccederct. 35aj ^icfCrtl alfCiI Jure |)iif{(fn bit 

9i6mcr fcft ; bal^t i)icUcn fic fcinc aignitarein (ur fo (]roJ^ 

quas poifct cum liberare a patria [loreitate. fSott ia 

fanulia patris mt / Ocn fonte tii(^(^ , aH baS fa<^uni 

patris, bwott liberiitn- .S^clmegen t^abm bit i6mt m» 
' »etten @&l)«e ; memi (te fc(>on Coufuics obtr Tri- 

buni Plcbis tDatCn , llUt) alfo facrotandum caput t^aum, 

Don ftec fciia Curuii l)ivmnit gfjOijcn. Conf. DioNYitus 

Halicarnass. LiL 1. ^ntrquU, CAp. ly, \id. Cicekq de 

Oratore, Dcf Darukr raifonnircf/ Da t'er ?8aicr ftincn ®oI)n# 

bcr f(t)OnTribunusPIebis tDar^ tn fctnctl domcAicum car« 

ecrem.jie(ic(fct, m\> bafoi: ^iu ti i^miMt l)art> 
leiii tnAn m6(ie atife()eti/ 900 animb ci: ei set^on ()a5e # 

noh Maglfiratam violandi & leges contemnend! > fed 

•paTiam porcftatism excrcendi caufa. Imo Dux , Prap- 
tbri Confui non Jiberabatur a parria poreftate. Unfcr 

•jusTiNiAN-us fagct l)ier / ba^ n)CDcr Confuiaris nod) HiiH- 

taris dignitas a patria poieftate 6cfl"Cl)Cn foUc 5 bcrnO^) 

ttber Dcror&ticte er i^&veu. 81. & c Cmfui. ca^ brc di- 
^itas Patriciam^' bcn eo()n Don bcr 3)autti4)eti QktDoU 

. OCfret)e. PMncU erant Condliarii CoNsf ANtmi M. UHD 

tttoljun ctma fo oicl , alJ ic^o cin rDmcfljcfter 3Cai)ferlict)o: 

♦fiet)eimcr ® taat«'5)tatV DOrilclltl. Imperator eos ex qua- 
dam modeftia ita appellabat. SJf^CtnCt aUCt) , al^ Iterttt 
Jtie dignitas Patriciatus f(J)on JU DCU pCiUn Constantini 

M. al^ be^ Urt)f6er5 berfcl6en / Don licr patri^ poteftatc 

Bcfre$)et l)abc. ^ S tfl par fetnc confequentia fcrta , ^n^ 

NmiitK Conjcftur» inDeffen . oiffen 9ir cic Cassiqi. 

WKL lihis ifitH9tumf bdp et: fagct ^ Pairicius feQ nol^ 
labjcAus , ali foli Cae&i. C As^ioDokvs (cbtc fufo MoMYtr 

to AuGusTxao , unD bicnlC DCin Odoacer uriD TheodO- 

itico , Dcr DR'®0i})cn onig. ^r mx f? ibfl c in Patricim. 

lUwoiiD IMfru Vdmr. LeStm t)fV (((1 |tt PHi^t^nrgf 



QUIBUS MODIS JusPaTIU^ fOTMSrT. SOX.VITUR. t6l ^ 

rare i Imperacoriam aucem celiicudinem non valere 
eum> quem iibi pacrem elegi^^ ab aiiena eximere 
poteftacje. (j) / . 

De captivitate pojltimimo. * 

$• 5. Si ^b^hoftibus capcus fueric pai^ens» quamvis 
fcrvus hoftium fiat^ camen pendec jus liherorum pro- 
pter )us poftliminii : quia hi^» qui ab boftibus capti 
{xxwiy fi reverli fiierinc,oninia priftina jura recipiunt: 
idcirco reverlus eciamliberos |iabeI:^cinpoceftace($}i 

quia 

, tKrna^) iu ^imSSixi an tcr.OJ)!cr ^xtmf dcftndirte, 

JusTiKiANUM efle aucorem hu)as dignitam. 3^ ^^^^ Cf 
BfllKr tn mdn<n pigejHs yubitanter gefefSef. JusriNiANut 
^ ' alias etiam dignitares llattuc , qu2 liberarent a patria 

* poteftate, PrscfeAus Praetorio , Der oberjle 95el)iente am 

ta9ferli(t)en^ofe, 1t\x^t&, O6ec4HNfme((ter/Ober#^0ffi9 
RaqiOol/ km EpifcofM liberancur. Virgines Ve^alcs 
Uberae cranc a patrta potcftace. Vid« SpANiiBMma 4h 
. yefia^ n)eU|)fr TraAat i part- jn (abcnV IQtD Wtl^ in 
GK£vn ihefauro Antiqu. Roman. ftcbet. Luxa ingruen* 
' te retus difciplina non poierat conliftere. 

(f) 2)a< Raifonncment ^e^ Justiniani hxwM nxijt > mart 

^(te ia libera Republica <^e Confulibus e5en fo raifon* 

niren fimnen. €r t)dttc f^Ocn fimpiiciter fogcn 9 cl t)at)e 

* fijt^ Dcc ^ujlonb oedtdNrit/ cr n)oae non (Hift^/ 4»«!^^ 

'^bct etiam' dtgnitas liberet a patria poteftate.' UnfKf 
•Doftorh difpotiren in bcr Applicatione ad forum no« 
Arum : Ob Confularis «lignitas beij Unf liberire? An a** 

iiae dignitates , v.g. ^m\m^f)m/ Canbfc^)aupfmantt # 
ttie neulict) Der Cafus in ber Facuitdt mar / ba einer einert 
9Bc0feb99riefau$9eO(Uett)a(tc , Dcrifi ^S^en eammec^ 
i!>crr unD ^anDi^^uptmann/ dftcr iRncrDmiacf^ct tmt 

« imD fcinai Sotcr nocO Daltt. UiigdMr aeditor , cum « 
paoria poteftatc liberacum efle» nec imtnlnrtio» 

(ji) Scrvitus erat juris Gentium j mer gefnngen morD ^ amir- 
- tebat caput , unD meil Die SRomcr Die Captivos alS StnecD* 
Utradirten/ fo me^men (le , rodreesbeDDcngeinDcnancD- 

Sin 5{:nc4)t ODcr fOntC fcine patriam poceaatcm exerciren» 
Scd qttid n reverfqs ffacrjt? Reip.Secuiidum jm (Iri^u^. 
forcfft amaft Kbcitifefli ft pofcAatcm patriam 1 if^l^Ct^ 
, \ L • • . DlC 
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cjiiia poftliminiun:^ fingit^cum , qiii captiis eft, in ci-' 
vicace iemper fuiile. (7) Si veio ibi deceiieric , cX'« 

Inde 

tie Jtinbcr fic()untcrbci[en cflcg acquirirten, qu ac* 

qairebant j ncc pater, qui capiivus fuerat, aliquid reci- 

. piebat. 3lber , foaten bie JRomcr / eS i|l toit) unbiOig , 
ta^ matt wtt eitiem Captivo fo t)an derfobren fofl / er t)at 
1)00 fto patria i|efo(t)ten / unb ti ifl ein maiheur , bat cc 
gefangcn tDorbm» ®ic na^cn hmuO) cinc FiAionem )ii 
^ulfTC/ unb faoten: eifoQ v n)enn ein @efangener nDtc^ 
• fccr jurucf tommt/ angefc()en nwben, alS mm er nie ae* 
fancien geroefen tudre # unb aW ob cr bie patriam potcfta- 
\ * tcm nie Dcrio^ren t)dtte. SEBaS alfo feine Sliriber binncn bcc 
/ 3eit# ba er gefangen getiKfenj ac<|uiriret t)at)en/ foa it)^ 
t^rcn/ tt)cldi)il fiAio poftiiminii qcnenuet tt>urbe / 'quia 

quafi poft limeo remfus fic. ^S>((fC Fi^n.nMtK au* 
/ tofltate publica > lioni publici mtl) afqttitads gratia ein« 

^8eful)rci, bamit ein foictjej Maihcur Dem captiVo pacri 

tlict)l fct)abcn folU» Fingebatur , patrfem nunqMam fuilfe 
in fcrvicute , tempus rctrotrahitur i fein jus fdnaet tDie* 

. Dcc ooa begt Moment an , ba cc .sefonseit mtDm, omnia 

recupcrat» quae babuk ante .cq^tivitacem. Qu, S£»aCtnil 

l^afHtn ftc Fiaiotics 0m(bt ^ n(;b nic|)t.t»c(me$r gleicb ge^ 

faget: Juspacriae potdteis^ptivitate psttris tioofoltiti^ 

. . Refp. babctt bie Piactorts biefe Fiaiones elngcfii^ret/ 
fie t»aren feine Legisiatorcs , tcolten aiid) ni(t)t fo l^eiffcn ^ 

fonbern Miniflii legum , qui tempcrarent jus duruiru 
[ £rg0 iingamus , per fidioncm Praetoriam fufpendi pa« 

ttiam poteftatem* iinfet;c gucfUn (raucben tone Fidioo, 

licee Ux non adeo fic raciooalis. ^\id.Tmys^d^,f^i^ 

Muf. e^maccinc CoBtroyers nmcc Oc» Stortflicri ; 05 

Pcfiltnunlnm\o Dielfeo,al^ poft limen? ' Sulpicius mi\)n^ 

, t% , man fage finitimus , unb fdme bocf) bcr t>on finis, fo 

. fdme aud) poftiiminium 5lOp t)On limcn f)it. Vid. Mena- 
6IUS m jlmcen. Juu Crv. item Gkotws de Jure Bfll$ & 

^ V 3^ ^ c< mtt bem Impef^ftore , nnb §i4nl»C , t$ 

l^nutic t)er t^ajt^ijf nnb ^mm. / ^ 

^7) €1 fati ft(() fcrncr cretgnen , baf ctiMf in »%^nber @^ . 

^f«ngenfcf)afft fiirbt/ linb er l)at i/ a/ ^/ober mebr^tnberr 

^ Qu. Cui bona intcrim acquilita fint? Refp. i^ier IDirb • 

iDieDer fing irct / al^ menn ber Captivui fllcic^ bamaH^, a(4 

cc iiifaittm «91;^/ sMm U fi<aionem 

' ; ' ^ - . • f . . '\ "^-icsw 
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. 2nde,exquo captus cft pater* ^ filiusTui ;uris faillk vi- 
decur. ' Ipf^ quoque talius iKpoiive ii ab hoJftibus ca*^ 
^u^ fuerit, ^iliteir ilicuniis, p^epterjus portlimi^ 
nii, jiis quoque potcftacis parencis in iuipcnib elle. 
Dictum eA autem poftliminium a limini & mit 
tJnctecum, qui ab hoftibus captus eft, & in fine^ 
noftros poftea pei-vcnic , porcliininio jevcrliuu re^e 
diciaius. Nai^ limina licut in domo ^inem qucndam 

impcrii finem eile linien, vctcres vo- 

^iuerunt» , Hiiic liincn didum eft, quaii finis qiii- 
ilmh & t^rmintas.^ Ab eo poftliminium dl Aum eft , 
quia ad idcni linien rcvertebauir , quod amiierat! 
Sed & qui captus vii^is hi)ltibiw rcirupcmur, poftl^ 
liiinio rediifle cxiftimatun ' ^ 

r r\ . €^ epciiiHis ewmcipaiiMis. 

' $. 6i Pri^terca emaucipatione-quoqoe deiittiint li* - 
fecriin^teftateparetttum^^ Scd emancipa- 
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Legis Comdiae mmti 5 uttt miM mm MMlt 
laiivm , tt M acquirim , mt^mdfy benn «10« 

EwrioriJ>us inventasLege puUica'iiktCitIcmr6ih6rmabant. 

. ftc W flcfunbtn Scrnunfft qmvmitt bimn ^ 
fo ^aacn.jic-rcine fiaiones 0mi*r ? mm uc raifonmci 

. tCn nOrt) bcn propriis principiis, WtH flt mCDntCn, fcrvi. 

, tutem cffe juris Gemium, fitunijfcfcpn, »ckf)c« cin ®(^nu 

.ftCC mat. Pater cft in captivitate, te^mdjcn WMmibti 
tt mlmt aatjmi Obtt t)icfc< l»«f)(/. fafpeii^qntur jiuii. 

^ IB«> beti fbmtiat 'atoicairte, <l afitr mtt mU i OmnH 

capuvas fuit fclrvtis; Sdrvus tifiUbm habct caput , nuU 
Jum jus > non eft civis RomaQus. Etgo npn habcr pa« 
' triam potcftatem. ' ' ' . , 

(i) S)itt micb ton ftcr Capitis demjnutldnc miftima, l 
, DOtt DCt emancipa^one , all Ctnfm niodo fblvcndi patriasgl 

. imteftatem 0tt)ant)e(t. H tfi abec Dir Emahbipaiid nkdtf 

* ,00^1/ 0(1 Ainiffio «X patria pO(dtit0| ^aii^mtttici- 
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lio ancca quidcm vel per antiquam legis ob{ervatio- 
nwi procedebat, qax ^er iniaginarias venditione&^ 
intercedentes inanuauiluNries celebratbr > v^i ei iin* 

periali 

^patio involvit mancipationcm > dimitto aliqiiem c mana^ 
/, e potefUte mea patria. !£)ic ^niandpatio t|i jNt9a;kQ/ 
WaAid) LegkifM , A^aflajums & Ji^MMMes^ mibas» fi 
, DoAonbus habcodfi od^ « mm .Gernkmkd uve 
addi poteft. t) liggkms (Kif{Ct/ qu« ad UL XII. Tabo. 
Immi adomata eA . & ab arbitrio Prudentum depender. 
Vetufla patria potcf^as erat dura obligatio filii , feu fer* 

vitus > bat)cr ttlaubttn jtc autO Dcm ^m, t>a$ tt Dtn ^oDn 

lontt mittere de nuuuu 2)icfcf qef4)aDCper ^ ((Utfanai 
gravesr dbind^ %Mtumt vid. PMaszonm de angr^vi) 

alieoanonet olim fiebant. 

^ic oXm W>mtt ^jam nocb DicU Ceieihottiai> Dcnn 

nXI^Cn iimplices, olus & cepam olences. j S. £vk&- 

MONT Dic alun cinfdliiflcn aibmcr moWcharaaerifirct, uiib 

jCroiefcn / Daf man jtC male ilbcc^aupt pro cordatilRmis 
onmtiim monalium ^lcUc) UlKrall n)atcn vendkiooes» 
^lMlin iie aucf) glcitt) imaginari« toatcnf UnD per unum 
suunmum gcMHlilim- S>Cr £mancipaodns imirOe alfo 

mandpircti i.e* sioagiiiarietKrfdufjlir/iinbiiMr ntct»auf 
ctnmat)(# unoaAu» fonDcm ter.nact) unD na(() jnun^ 
t(rf4)icDcacnBcitcn/ fo abcr ftctv ctncc fiiia unD Dcn Nepo- 
tibus nut cinmaDl (;cf(t)a[)c, m\{ mt obncDcmper nupuas 
^«^^ iiuniiia unD in cinc anDcrc {am , Dicfc ni(t)t in tam araa 

^j^eftatcpatria, aU DCr filius, IMtfCn/ DaDCT DlCfcr rcvo*' 
^ ' jra cin AtC(()t mucDt. Vid. Ajk>AND« sd e^mt$ . C 6^ 

V ^[ydittmmf»Fra£mef$l^/^ Tfmu kjt. 

con£ ScHULTiNa lurkfrml, Am^^^hfiimmt* £)aiutn 
^IC man # Dcr @0^n n>arc per emancipationcm fcrvus • 
C5 n)ar Cinc capitis deminutio , vendebatur cnim lui^ue 
ftatum feryilem redigebatur. gt «ar avA Dcr S(tntili( 

bcroiui/cr fuccedirtc niiDc ab iptcHatoi a(fo vMtwiSiiHt 
SBaicrni(M»aiil)r/ jficvaren mmivc DcpDcextranei» ai^ 
lctn Dcr Sottr iiNir i^rardErct/ imD Dingtc fuD Dc9 Deui 

ttittcn «Au imaginanaeveoditioiiii cjnc rmancipationem 

w(iD rcvcnditionem a\xi , DaDuriD murDc Dcr @oon crillK^r * 

fervus unD t)crna(|) libertus patris , unD p^eer filii patro« 
nus» hoc effedu, ut nunc fuccederc pofTct patcr filio^ 
ez ;ure libenoruoi patronatuu Juoe paier kgU 
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pcviali rclcripto. Noftra autcm providcntia ctiain 
lioc iii hicUus per conditutionem rcformavic> ut,ii« 
Aionc 'priftiila expioia rcAa, via <ul competenccs judi- 

ccs, 

• »^ 



nmam 6lti emat^patt vtutelam naneifeekatur» fi fcil. 
eflct jmptilMS emaocifMitiu. Breviter Filius a pacre - 
ter yefiadjitur t in^ certia ▼cnditione appofita erat lef • 
Ut emtor fifium' aemaociparet feu revenderet > Si filiut 
ab altcro patre fiduciario tanquam fervus patri reman* 
cipatus & revcnditus luerat, fervus ejus ficbat, & tunc 
demum pater eum ultimo manumittebat. ^jc Sct^tttO^ • 

nkn t>0bi9 nniccn folgcnbc : & mtiflcn r ?tomifcOc 9iic^ 

niralis , Dct emtor» nnb cimr/ tM UMpendensy (|fnct|# 

« nci tourbc £)icfcr Libripendens ()ic(t ctnc 3Bagc , nm 
bamit tiad) bcn altcn ^iiim i ba man noct) fctn gcprdatcf • i 
<SclD gcDabt / ba< Pretium juiut))ic8cn , tpckbcs beo aQcn 

imaginariis venditionibus flC^cbcn muflC Vid. j^^linius 

.XiA. C4/. |. aeoim nuttDtcfc l)crfoncn alfo bcQi(un« 
mcn mar«t| fo mancipictc unD u^crgoD tNc 9Batcr fcmcii 

filiiim maaunutteodum miC Mcfcn Sllfllcn : Msncup» 
'] tM^wuwc filhm% qu$ meus efiy tn OcS emtorls unb patrta 

• fiduciarii fcinc (SciDalt. SSJerauf bicfcr fagtc : Hunc 

, . ' honunem ex jnre ^hnntmm mcum ejfe ajo , it<^e mthi 
, emius tft hoc areme^que Idra^ glcicOait OiCilBajC f(t>lUg/ 

ttQl) bcm SBatcr # aUOcm £Bcr{4u^cr/ nur jum «Scditn cm 

nOI Seftertium (fib. ^cfi imagioaria venditio mUTM 

fercbmaf^l iwcbcr^Ut/ wib-tcr iKincn Mandparion bce 
imfra^toa Uucix mtt anqe^nqct, mcnn bcr ^atcr juut 

emtore fo^tC : B40 ver$ hunc JHium meum ttbs mancufo r- 
ea conJtMne > ut m$hi remancufes^i ut inter honos henc 
agier cportet , ne fnpief' te tuamque fidem fraudet j Wta 

duf bcr Emtor fccn Seiie^ium xDii^t naftm / unb i)cn 
eobn fctncm SBaicr remancipirtc , mWi Dcimcgcn gc» . 
^ f(t)a6c i bamii na|)(, mcnn 1« Eintmr tcn ®oDn manur 

' ' tnittircn mnrbC/ bcr pater>iuitoni1ia bol jus patronatos 

• Dcrlicrc fficnn nun bicfW aflcJ ricbiig mar, fo manumit- 

tirtC bcr ^atcr bcn fiUum (Ibi remaneipatum ordinario 
ritu vindid«, n)tC Ctncn anbcm fervum. Vid, Caji /». ^ 
L !• 7.6« 3* ibifue AioAi^pR. Oiselius , Sam,^ \ 
TiNo , & inpmi& Hsnttccius m Ami^. /ur. Jtmkm* 
' jDicfcr Mbdm c nw a r i pm Ji^Mncrtt wqac ad AnAsTAkiM 



L iyui^ocJ by GoOglc 



1 6 Instituxionum Justiniani Ub. h T\r. XIL 

— • — n ,. , ^ — - — — — ' 

vel filias , vcl nepotes , vel neptes , ac deinceps , ^ 
fua manu diiiuctaiU. £t cuuc cx ecU(^Q Pr^toris in 



ImpcrMrem ^u^^tfi , fcicfcm famcn ftfton We cetetw^i^ 

vtercs aU inept<€ & ridiculx- poiV UnD DCWDnctC alf(> 
z) Emancipationetn aliam, cjuam Anartafianum dicuntt 
lu liberi emancipentur fine illis folennitatibus coram , 
I rincipc, feu pcr R«(criptum 'Prin6pi« , ioDcm Dicfc ia ' 
^ ViclmcOC/ ali T. tefles , populum repraefentirc. SDiCfcS 
Rcfcriptum fohl fo pirf»IIKffl!/ «tt » & lihrii , /. 

Od. de fm^c^. libcr. justiKiANvs abct bl(cb babco ni^tt^ 
foiiDcni fagtc, t6 nbi'm KU/ Dap aiicuiat)l Dcc Prin-. 
ceps Dicfern^cgcn cin Rcfcriptum au^gcjjcn laffcn fottCy unb 

ftatuirtc^ ut coram quocun^uc Magiftratu emancipalio ^ 
ficri pofFet ftne Rcfcripto Imperiali , hinc 4) jufttma^ 
pesotiginda^ tra^cit eoumct^atio/ s), Addutic Dodores 
mftri Germ4nu4m emaii^ipailo^em > fcu inciM»* S)jt^ 

S)ciUf(!)cri ijabtn , tpic aOc 3}blcf er / cinc patriam pioteRa«. 

tcm flvt)abf, abCC ni(()t Romanam, neque, cumJusRo- ' 
fnanum irrumperet , duriiicm inam pacriae pQteftatis ad"- 
^nifcre. Ergo ned cmaucipacio,iocum habec. SCa^ ntdtt 
alfp WMt IKC cniantipauone tacit^ fagct / \\\ in ain^^unq 
iKt ibtXitStim maxime ii^proprium. ^ic^Bcrnnftift m^ ' 

. x%i unl/ unD man \\nM bicfcs apiidGcrmatias; ®b ftrns^ 
gc bcr ©obn in DcJ ^BatcrS -Siobt ifl / Dcr 6o()ii 
tia(t) 6cm ?Batcr ricttcn. 3lbcr iDcnn bic ^o^ncciiK ciflcnc • 
^pflJiiffeatauiQ ttniieiiflcn / faocn bic luiciilca / fo finD \it 

\ tacite cmahcipirc(. Qm. 5lan tuan fo ||i:(lt^.^ jKefp.DiC 
>9m^ 6i*Cll j« W» &Cf expire^ra cmaw^adon^ nic (!• 
gcmufl, ncque^e amii^a* A i\pvip«,ferei: 

Anaftafiana, fivc Juttinianca. iDaS [)at HffUJwacvs ^ 

EvBKN, Prof. ju ^clmddbt unb t)ccna(beammcr^Affcflor.' . 

1» Cmmentat. ad Inftik^ (|Cfct|Cn / UnD flCmcpua / C5 fci) Id^ 
d>crlict)/ dici tacitam cmancipacionem Germanorum,Die 

l)0|^ nic(Rai){| cinc £tu^ucip«i^^^^^ c& fco mntmt - 
/>N0 tKtt9ttmfl!n/l)»lbreiitoto». Di<feijjf;4^^ 

fr^nos ^ quaii kjus Uhcrtof . qui efjt m c^ #'ftaiennel 

' ftalcu 2Bic i£)eutPJ)cn l)abcn ciuc patrtafc p6icfta«crtN 
Die ni*( Idnflcr Daurci/ all fo langc ciu SCitiD )lc() ju 
jcrfDrgcn unDcrmogcuD i(l 3 bcr SBaicr Oalf Dcn eo))n ob^i 

* 
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bonxs ejusinodi iiiii^ rvel tili;£, >yel liepocis, vcl ncptis> 
qui, quxve a parente .mammiiirus^ vel inaiiumiila 
fiierit, eadeni jiira pr<^ftantur parenci,qu2C tribuun- 
tur pacrono in bonis iibcrti, Et praetereali iinpubcs 
iit iiiius , vcl iiliaV vel cxteri > ' ipie parens ex manU-* 
millione tuceiam ejus mancilcitur. ' ^ . ' - 

iSiflttii tmmctpentiif ^ alii rethgemtur i» frteftstte. 

|. 7. Aciinonendi autem iuihus» libenlm arbitrium 
cfleci> cjuifilium, cx co nepotem vcl ncptemiii 
^ ' potc- 

ci{MitionOfl)ig|iumccifa&te&ie ceifae jot. JDte XtijlUlt 

" itoarbiiito bcn ©eutfct)m frdp^ iwnn Ji< ficDeii. Hsbtw« 
tiKQnet , baf SBori freyen bc9 bcn Z(>iiUtn (omme ^ 
fton J)€m 2Sort frey / ©eil \\t DaDucc!) ex patria poicftatc 
lommc > aaein ic() Oaltc cJ ni(l)t Dafuc Siffo mup mxt, 

bcr de emancipatione Germanorunfi f(()rcibcn n>iB / DiC 

©a(t)e goiili dnoerl anflreittcn , a(i cfi c>. Gottfr. bARTH 
}u l^cipjig in etner Difputatioa non bt^ ^SSatcric acma(t)a 
|)at. St^oeHcn qef(^:(()t ti, Da^ Dcr aBmtt deciai^irettfn». 
Iul(}|Tct, DaJ bcr ©oDn Danocln , frcp fur ft(f) difponifceil - 
f bnnc / mic cr mWt , Darau^ mn^ man abcr lcinc eman. 
cipationem m^t\\. T)icf(4 9cfct)ict)ct eitter^t ()al6cc# 

UnD Damit niemanD ob exceptionem SCf Macedoniani 

sefa()rct mcrDcn m(>ac. ®9 gcitlwftt efi in ^anDeif&a^ 

len f i)mbUW i!ulc<£ tC. coram ma^ftrata» Bekoir m 
Oecmmm ]mi$ }amit\ Dicfitf fl^ 111 >er Quaeftian: Am 
fai^ cmn fth emrsiere' jttre Germamco fcjfi^ ? S>Cnil 
er fagCt gar rcCDt : Dum fater cum arto comrahU^ eo ipfo . 

i|I Har/ Da^ cr il)n fur fiti) l)altc. Sfi mar l)icc fcinc du- 

Aio ad magiftratum nOt^ig / fcinC emancipatio Juftinia-. 
nea , Dcfimcgcn lan man bic Concradus patria cum filio 

' tittt)ium(ipffeit. i>ie OeutfAen (^ilm iKe Priiicipia Ro- 

V maiia dc patria poteftaie ni(t)t ansCQOmtmU yt «fi «l^ 
1li(t)l DiC perfetue onitarem. 9(ul C&en Di^fen t^riadpiia 
*<tffCt l!(t) DiC Stagc Cntf(t)eiDen : An dlgnitas liberet iipui 
Germanos a patria poteftate ? Refp. 3J?an muf diftiivv 

guircti/ 06 cr au(^ «a Od SBaicnl m iebe# 
T *4 . («jB«l 
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poceftate l^abet». iilium qiu4em de poceftace dimicte- 
rc , nepocetn Vero vel nepcem redbere j & e conver- 

fo hliuni cjuidem iii poceftacc rctinere, nepoccni vcro 
vel nepcem manumiccere c vel oiimes iiu juris cflice- 
re. (9) Eadeixi & de prpnepoce & pronepce di*^ 
iutciligaiicur. , . , . , • 

' Dt ad$pt$one. ^ 

^ $. g. Sed & pater filimn, quem in pateftace ha- 

bec j avo vcl proavo naciirali, fecundum noftras con- 
iUcuciones iuper his habitas, in adoptionem (la) de- 
Jeric, ideft, hoc ipfum aftis intervenientibus 
/flpud competentem iudiccm manifeftaverit , prac- 
iehte^eo» qut adoptatur, & non contradicence nec 
non eo pra?fente , qui adoptat : (blYittir quidem jus 
potelUtis pacris nacuralis: traniic autem in i>ujusmo- 
di parentem adoptivum» in cujus perfima & adopcio- 
, nein elle pleiiilliinam aiicea dixinius. . . " 

D,€ mpm M^o fofi filium emancipatum y ycl in 

: sr. lilttd autcm^fcire oportet, quod fi nurus wa 
cx filio tuo conceperita Si faUum poftca emancipave^ 



(j) WtH bU Emancipatio flanft fpeclaliffima nHlC / fO iff 
Irtt g ri lflC» Att ncpos, fi filius cmancipatus, fimulquo* 
que emaacipitus fit l & vicc vcrfa lcKOt# Utlb Wac nc^ 
gando itt MMim I^btCttmc vcro Romani emanci* 
pare nepotcm tcs Sfium rctincic iii pacm potefiaici 
patcr enim in fua potcrtatc 7« gcrcbat 

(10) Adoptio gcfttHlOt fOttjl per nudam commutationem 
patrix potcAatis i aui Cinem fiiio Caji mmH fiiias Ti- 

tjt. siifo mulk ibn ja Cajus Mti fmt potcftatc lofi^ 

lajfen/ m patris fiduciarii potcftatem pervemict 
Adopiio mt imna^ modus acquircndi &lillcaApa» 

triam potfeftatem , fed pro diverfo refpeAu. JRac{)^rO 
ift tnc adoptio plena nUC Cin modus toUcndi patriam 

poicftatcm WoriXOi liCKO IMI llCltttt Lct^HuJvauiuNu 

, Nam 
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ri$, (i I j vel iii adppddhem ded^ris pra^gnaiite miru 
tua; Qihilomintts quod ex ea nalcitur/in poteftatc 
tm nafcitur. , .Quod fi poft emancijpatioaiem vel ad* 
0{)donftm conc^ttis fiicrit , pacris iiii cmandpad , vel- 
•vi aJljpdyi poteftad fubji^itur. ^ , 

Uirum farentes ccjgantur liierds de (ua f$tc(iaU 

Jimktere / * 

$. lo. Et quiclem ncque naturales libcri , neque 
adoptivi uib penemodo pol&nt cogere parentes> de 
poteftatefuaeos dimittere. (ia) . 

TITU- 

^ ( . 

Nam in mimu patria potcftas naturalia patris Aon fpl« 

vebatuff - ^ ^ ^ ^ 

(il) SlOcmquidjuris, WCItltil(lllAtWMrl^WMlS)lt(tt 

cinaDcipirc / iMffint c(cn i(i)]mttqts ifl, tfl MXinh 

tn m^niC @en>a(f/ Oitt in patris namralis poteftate? 
Kefp. Manet in potcftatc avi, quamvis pater cmanci- 
patus fiz. JusTiNiANus ^\ti)ti \i\tt duf Datl tempus con« 
ceptionis. Atqm partus c(k concepciaa in jufliverfiate, 
in civiute avi.. Ergo avus nepotijm 5n poidlace fua 

habebit. !Dctm cr «icii^ noif nUbt §Mm i fo 1D cr 

tW* Moitiii nmAcro iKuiiimmi^ tltttr ivirt) atlflcfciKn / 

d6 cr fitmi gcbobtcn fc9. 

©cc 58atcc fonic 6ei) bcn 3i6mecn tridt)! gcjn)un0cn wcr^. 
t)cn ^ fcincn ©ol)n iu emancipinn > Dcnn cc wrloftc txmil 
ic daft cttDai rfc fuo meg ^ njocju man nicmanb wiebcc fcu 
ncn aStOen jmingen (an. eieict^ec geOalt romcn an0 Iw 
JEiii&cr nl4t lo^eiaffitn ttcctocn/ »cnn fic iwM pn «tot 

ini. Paims /E^m^ «Smtf.. 4^2, 7.ir« §. ;Eimndl* 
patio tnim jerac mrori firor ncmifii ol^ruditur snvico. 

aScnn abec ctn 9Batec feiiic iKtnbec Dcrf uppelte , fo f onte ec 

%t\X&nn%tXi n^ecben i uc emanciparet. Trajanus ()at fC^Oit 

ctncn Q^tccgeimungen , feinen®ot)n su emancipiimi ncil 

Cr l^tl fiao xaiipiic oMitraaicct I^OttC» ^ 

' ^ (OJam 
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; TiTULUs xui: - 

D£ T UTE1.1,S. 

« 

Z)e perfinu fui juris. 

TKauicaiTius nuac ad aiiam divifionem ^«ribna- 
rum. Nam tx his perlbnis , qux in }x>teil«te 
,non fmii;, qu;^cl«in vel in tutela funt> vcl iii curatio- 
t^t quaeiciam neutro jure cenencur» Yide^usergo 
dchis, qux in tutela vel curatione funt. Ita enim 
iuteiligemus carteras perfonas, qua: neutro jure.te- 
nentur. Ac prius diipiciamus de his , quas in-cuce^ 
la(i}.funt. 

■ II »mt, lii I I ■ ■ > I ; ' ' ■ I- 

(i) Jam fequitiir alia dtvjfio perfonaniin » fdl* kiter 

tores & pupilles » quas imer omnes gefttcs occurrir* 

gin pupillus , qui Ingenuus natus unb DCIH fcin ?8at<C 
flefloibeil / i|t n)ClXC in dominica nOC^ patria poteftate i 
^ Cr 1(1 jrcat UlUCC t)er tutela , aoec bo4) perfona fui juris. 

twti t)ai)er fut \i(b bleiDen, nxnn <r ftft) fel^(| fc()uQcn 
Ibnu, iiift lctnet '^lnferjiciHing Mmi^i^cn (Htot 5tiiit 
IBiHef w Dct aSeU f)ar bic pupiiios • pupuios a /w/Fii di^ 
aos,negiigirct. SDic ffiticrf)en NOicntcn ftd) cinc^ Wotii, 
iaS fo Diel aU CteQiuc, eleuDc ?ccamr/ contemto voca- 
- bulo , anieigct. SEDir 5)cuif(t)cn ncnnen [h VDayfen : 

Stieknhielm in Lextco Ulphilo-Gothko fagct/ CJ JOintlfC ^tt 

Don Dcm aSBort tX?cfcn / cin ^upiB fet) cin armcl^clenbci 
SS^^ SDalKT M; foI(t)cFupiiiojifc()H(|cii iiti^,dc^ 

fcet defeodere} Mtefi^ unde quoque ^toribtts «pod not 
nomen Por mun5 compctit. QiflC SBoIcfcr fat)en Dic cu* 
^ iram pupiilorum oM mi t)bCt)(l V&i\ji^i% (m. SQBcit hxt\t 
piCt)! apii jint) ad negotia gerenda, fo mug mau jlc Crjic^ 
(jKU / iis profpicere atque eos tueri ab injuriis eorunrt. 
&tC mit l^nen fpiClcn > quafi^cum pupidis. DBsmEiQCUf . 
^mu^in^Decyi /ter. Jtuticap. 1j$t Cincn locam^nl Imk 

PUTOHE aUfgifit / ta cc fogct f tmmt tttmc man cinc 

Stcpu&lic bcurt^eilcn / tb iit ml^i eingericl)tet , mm cinc 
fiutc ©cranjlaltung in Sormun&fcftufften B«na4)t fci). .©c^» 
nciua ^ot (icftrtveflin tcc||ii4l6(Un(ia^^ mltbtm 

• . • ■ 
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. _ Dcfinitio tuteU. , 

§. i. feft autem tCttela (x) (at Serviasdefinivit) vis 

ac pocellas iii capite libcro ad tuenduai eum , cjui 
per aetflftem ie iple defendere neijuitf, iure dyili daM 

acferinilia. (j)- *• ^ ' ' 

' J ' ^ ■ ^ 

9)urn&er9 unb anticre dcfoldct fiii^ vid Ambiot 

(z) 9301t tHCfCC DbfinitiotteTutdae iflbcr^UttRSikvmsSbi^- 
•FlTHTs UC^6<r^ de quo vid. Marquardi FRtHBRi Diatrt* 
ifen admodum curidfam. V%s acpcteflas i\i ciu Da inu| 

Uxmt mi difrerent<g fuc^en. 3n>at man tbmc untec bcm * 

SSOCt w cin imperium naturale cducatorum oerjlc(^n / 
^uia educatio non poteft fubiillere itoe vi$ abcrM6t|f 

nncPoftiUe, i)()naea(^M mmt ciS fe^c enfteUiccn (imti 

PaeBoi fei) t)tc cureftid» jus. a^4i omnia pr6 pupillo» , 

perfoham cjus rcprasferitandi j vis 5el)eU(e( CUDU^ mcl)CA 
Da^ imperium , cinc quali- patriam potellaiem. SinigC 

»0Uen t)iec corrigiren / unb fiicvis;/^ lefen/ infonbccbeit^ 
mti ii H) Dem THgoMufiiittiibc.» aBcin ift ni^t non 

tOig^ ut aliquid.miittliir r Clim iofrimis in Parrdedis 
^ius ica occurraci iVSS^ Uwimt ? Vis figni* 
faetiltiltem » qfti^^bane faabet» ifle fc.jus habc^.- 

Seavius SuLpiTius mac ein Stoicus, bie Stoici nmrcti 
%vroxtyci , nici;)t jmar aflcjeit/ bod) mciilenJ. vid. Gehh. 

JoH. Vossius de arte Khcimu* tutor ^^4/?^^^ itberum' 

fct)n miiiTe, t|l uttnatt)ig#icriu crinnccn* ^icr gcben bic» 
fc SBiMc»^ ben PupiUcmi» m i^n Dcnn GBanis fff^ 

Olf^ fkCttttft. ^U. DiJ/er$,mat^^ C^^ 

SSKttn^ in fervitmen)ar> mac ec mi)i in mtcla» unft 
fo auct»; wenn cr in pama^ poteftat^ mac. 6r'ifl alfo 

caput liberum , i e. homo fui juris. Ttitela ipfa ^uo- 

^ue eft nitinus Quiritum , t>a\)tt, mmi cin 3tomcc fcinen 
^nc^if jutn Sormunb fiet|tC| tm toic^ eo ipfo^ber imd 

pro manumiiTo gc^aUcn* - , 

> ®^ef(l^{tcffctl!araujl)ktotek^ ■latociimt 

dativain Magiftratus obec Atiiliaffam unb DtC Teftamcn- 

rariarh ; aUcin icft hm anbeccc 9Rej)nung/ bag bie^ 
fe aCorte gef)en a^ Da5 oocOecgebenbe 'vjs& pcteiiMs ,tn(S)t 
iitf bie divifioncm tuteiac.fonbccntocilTucor eine(Seo)aU^ « 

iSiaf^t ii!ns 0(R PupiUttm mitp / i9tii crticlmt 



I 
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Definitio ^ etymologm tutorij. 

X. . Tucores aucem iunt , qui eam yini ac pote* 
ftatcm habcnt , exque ipla rc noiViCn acccpcrunc 
luque appellancur cacores > quafi cuitorcs dtsque de* 
fenlores : ficut sdicui dicuntur» ^ui xdcs cucnciir, 

Qui&us teflamento tutor datur > (4 primum de li- 

aeru M( potejt^9 ^ 

§. j. Permiirum ^il; icaque pareacibus j libcris im* 
pulieribos, quos in ppccftatb habent » teftomento tu* 

tores davc. [^) Ec hoc in^ riiios filiasquc proccdic o- 

• ' ^ ,( . mni- 

^ : U— r-: , 

foO , fo ^ben <l i^HH (\\\^ bULeges dyil^ gcsfbcn wibjiK 

gelaiTeii. SRu^nanbocO ctttcm^rarceptori» bcr i)cn jm^ 
' bern xdcA bcQbcin^en fba/ vim & pdteftar^ lim&wm, 

m feinen ^d)ren unt> 'Scrmabnungen ctnen Sla(()brucE iu 
> geben / fic ad eifedum iu bringen- 3Ber moUe bacaul ci^ 

ne befonDeie unO funjUi4)e <£in(()eili]tig criminaen^ 

(4) 'Tatek eft triplcx.t ti^ameMtmia. Ufftma 9c AOiM 
fiJHlmeneMrfM flc^ bflCII M > HCll AtC patria poceftas mjl 
tocm £oDe racione efleAuumfo moi)l/ 0(( t)ie efledus do- 
minii, ntd)t auf^OCet. ©cr haeres roeus, qucm cgo no- 
mino > cui res meas atcribuo « t>et)(iU dominium rerum 
mearum. lUllO ceffiret jtt)ac patria poteftas cum mortc» 
eijl^ efPedus ejusdem adhuc cmrat. Vid Noodt Obfenr* 
pectiliaris dt Jmds l^amemam m ProbshtLfnrm. 2la 

Im t^Xii. 7M. oi^bc ttcnmitMid) aud) borauf gcjicto: 

Vts quh /ita tmelave » ftajus efto^^ i.c. eciacn 
defilios fi ia in teftamento racione tuioris dirponipotcil» 

rxnn man fte re vera dU rcs fuis anflefcfeen / loie Mc 

fervos Legare ifl cin General-aBort^ unt) ^lffet difponerc. 

gBic.c< bcr 3)ater oerlanget l)attC/ fo gefcf^a^ c& Radius 

poteiEtam ex bofto f)io adbuc cRtilgebat • inqiufi* 
tionootiabebat locu|p 5 pater optinaai pro liberis cni» 
pere coftfiltum crtdebatur. ^cim aber ex poft faAo 
lOalOOrfiel/ incipiebat vigilamia Magiftratus» non fatis- 
datio exigebacur a tutore teftamentario. Eandem ob 
Gaufam juifus paremis in teftamemario tutore ^decer* 
nendo lefpiciebatiur* Hinc macer non poterajt tutoretn 

* ■ 
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jiuuoiodo; nepodbuS} v^eronepcibusqud ica demoin 
pfli^ra pDflunc te(lame^o tucores dare,ii poft mdr- 
CjBm eorum in poceftac^m ^acvis lui non iunc recafuri. 
Icaqtie ii iilius' tuns mord$ tufE jcempore in poceftate, 
cua lic , ncpotes ex eo n©n poccrunc ex teftamento 
cuo mcores habere,quamvis in poceftace cua fucrinc:* 
icilket > quia inortK^. in poceftaceit^ pacris fui reca-^ 
furifunc. ' . . * **' */:'. 

• /1/ ' "•►.S- 

V' ^ ^ fojthumis. ' ..^ 

§. 4^ Cum mitem in compluribus aliia tm&s poft- 

huinj(;}pro jain natis habcanLur; ficin hac caula pla- 
^ ■ • ctti^ 



dare in leflamento» oam noii habebat ttiymin patm 
pote<lace^(!lmilf}etd)amenmm plenam fc^n/ CodiciHi 
finD CttDaj mm, jure Xll. Tabb. incogniti. SQJcnn Dt( 

jtinbcr. iDutHt in bc^ pacris naturaiis ffiemalt fTcl(ti , (onic 
cr lemeiitutorem gebcn; Dcnn ba n>ac tuteia nicftt nort^ifl. 

©CC Nepos mx l)erna4) fub pairia poteftatc > nui rero 
.cft ^ijiipatna poceltate. non heceflefaabet., atiiK in tii^ ' 

teia V n)?lcOe« I)C9 uttf oW^tfn t|l. S5f9 Uftf W b(C 
ema^m\xim^(m%t0a\t DicBtutfct^en ()«ten 
fiantj an^re Cbneepteisi |]cfal)en bcn Starumfamiii* ni(()t 

ai5 CMiC Univerfirarem & Rcmpublicam an. jbit aiCiftCfl 
fapcn : Moribus Germanicis hoc fecus eft > .tDIlJen CbCC 

niO)! / noai lim ? @ie tonnen DaS 9iomifd}e linl) i>cuifc^e 
9cc(t)t nic()i gcgen einan&er bAbem Hoppres ma(l)ct C5 auf • 

au^t ^Wrni fo , icd rationem divorfi^ ^oeictc, ^ 

ftige fagen aor t Hoc eft imitirQm , nKbM ^r falfc^ t|l s 
beirn lotr l)aDcn 6ergl«c()en hypothefo ttr^t recifiire^ ^ 

) Nafcituri habentur pro jam natis , quottcs djt ipfo» 
rum favore agirur. NafcilU^^js. (luitt) f^OU in,*tlfed tlOieC 
tm Chjf ^pcKeipuWicap patrte, er ttlUlle CCIogeit IMClMV 
IDOriU ein ;^tor er(orMrt l»jtb$ Er^ coim in tiRamcA. 
to j^li timir dari poteft. Piiilmmus eft pcBremHsi^vk 
qnali poft patrem humatum natusj bcnu man l)at aucl> 
Pofthuni05 gcpabt poit teftamcnrum natos , tmD fic fo gt^ 

tienn€(. Ulricus Huberus unl} P£ri2onius i)abert beJrocftcii 
cmcn ()ef%n etreit gc^^et/ot) ti fp otel/ aU pofterior. 

poikcmus » «tM: poft humatnm patccm edhm (^eife ? 
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cuit, noti minus pafthmm* , quam jam natis tefta- 
mento tiitorcs dctri pollc : li modo in ea caula iint, 
licfi vivis parentibus naiceremur» iui iixradies £c in 
poteftace eorum fierent» ' ^ 

' ' * De emancipafhf- ^ 

$. 5. Sed & fi cmancipato fiUo tutor a patre 
dacu^ iiierit teftamcnto, confinnandii$'cft es&ieaten-' 
da pr9S&lis omni modo > id«ft iine inquiiiaionre^ 



■ • 



,1 - 



TltU- 



; gjfanalfo ein5Baf<rfeinrap<rfihumo» J.e. poftcrcDcr 
nD(t) ni(t)t g(bo[)rui i|l / unb erf! nact) feinem ZoH s^fi^rm 
« noicD^ cinea Tutorem iut £e|lament uerocDnen* ' 

{Cj EaMmcipatns eft in paftUpoteftate 9 tie6 idttt» 

^^f^^mmb n dari poteft totor 1 .Q(ei())mobl flel^^t in 

•^t ult. h. t. confirmandum cfle tutorem ejusitiodi eman- 
' cipato datum ? Refp. Proprie emaiicipato tutor tefia. 

^ taentarius dari nequit i aflcin man jlebet ftier auf bic 

.'i^ T^yiv SBOterS ; quam fecutus fuit in hac datione. 
JDen beC ffiateC cmancipicte Otft (eine filio* impuberes ju , 

V#rec Avantage , n^enn fte rei(t)ii»arin > Da fomen fit a(M 
i()nen feltft a^yiiricgti.. SUfo oKir ctn fpl4)ec tutor quafi 

^ > ieftameocarli» & ifliproprius. In pairia i)ot)sflate juiTiit 

fiifficiei>at» J^ffen effiedus mujlen aaci) bleiben nac^ beot 

Xol)C' Patria poteflas hic ceirac. Ergo confirmandus 

eft hic nitor. ©arum faote auft bec QBater ni4)t •. Tutot 

f/? Titius , fcd erH fcil. per confirmationem. &0lt(l 
lidtten 6te agnati legitifnam tutelam prastendiret. Qt$aii« 
t<.da Tcro bw ixnfinnatib proeedebat publica « & tat^' 

mxm dabanir* ((enn Mt StKmK $9lien |[))Olt toioriai 

IMNIOII Bri$$onios jtin fragmettfnm plabUdr^ pcrfo« 
siam iSftm ibftitiefe poffit i ^cludelMiitttkf iflfuti 5 iine 
tanien inquificione confirmabatur tutor. Pater dixit# 

fcoc fuiHciebat. ber wirD feineui ©ofttt Itinen UeOeciiAen 

.aBeflf(»W«W|Tutwe|||Jei|. • / - / ; ^ 
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V TIXULUS XIV. 

QUi TESTAMENTO 

TUTORES DAIU POSSUNT. 

.Quimores dari pojfunt.- Dc fatr^ vcl fiUo^ , . - 
' * famiiiaf» 

Ari autem tutoV potdi teftamenco noa ^lum 

' paterfamilias , fcd edmn filius familias. (i) 

' • • * - ' ' '.'• < 

$. I. Scd & fervus pfoprhis teft^nento ciun liber-' • : ^ 
tate recle uuor dari poteA^ (2) Sed iciejmdum eft» . 



D 



(i) !J)cr R(tt}ftr JusTiNiAKiys fifjret fcrt in berMaterla de te. 
flameqfflria ti^teia inclbcti ^ ti>a5 banu imn fui^erroneii 

; per tdtamcnfum ju Tmoribus gcma(t)t Hjcrben tOnHCrt. \- 

. Slflbier i|l bie erlle Jr^ge ; Ol^ ein fiiius famiiias fom;c tu^ ' 
- tor fepn ? " R^rp. Aifimi. SEBcnn ncmlid) Derfelte major^i-» 
liis un& if. 3<i6r flU ifl- ©cnn ob fdjon (tnnoctj in pa* 
trjra potcftat^ <lc^ei /, fo l^ittftttt Diefc fli$t,/ bfll ec 
oi^t citum Pupitio Dpr|l^cn/ f»r ibn (^rflen. 4(1^, Mine 

€5a(t)eri Iflrt^e adminjftrircn fon^^^^ Tmcla ebiin eil mu- ' 

nus publlcum, quis neget, eum publico munere fungi 
poife ? Poterat etfc Confal t^Pra tor Scc. quareiion eti^ 

tutor? Tutelac adminirtratio reriundat jQ.utilitj^cn^S^i» ' 
pubiicK > cervdic in bpnum publicuiQ* * ' . * 

a) aSf^n fiii tmit|)t Mn fieimm^i^ 
ner itinSer pcr tcftagicnitwii oerori^net \ fo gel^et ; 
jroar fola)c^ regularitcr unD firiAe nic^)ran , Q^eii ein tu- . * 

tor ehl caput , cn»e perfona libera fct)n ini]^. J30Cb ftflJ 

man f» lcpes nact)qehenb5 in favorem libcrtatis Oabin ii^^fr^ 
prctii ft, ein folcfter iCnecftt co ipfo frei) murOe / nt \\ 

volun defun^ti habcret exituai. SGBcnn icb fage: dP4Wl» ^ 
/i^^^M^ pmir ipUher eftoy fo jjl f| Har/ cqm & lit^cnim " 

& tbtor^m tflc. ©ii^wren ftatteli m flrbireJSerwaiien 
QtQtn ibre JCnect^te, i^tc 9(bra(Kim %tm fcinen eitefer 3 fic . 

VOWilH pfft pradeotci homina», Venun ^oid^ fioif Hcis 
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cum&finelibemtetutorenKUtums tacitc 
tem direftam accepiile videri : & per hoc re£lc tiito- 
xem eiie. Plane ii per errorcm > quaii libcr^ tucor 
dahis fit; aliud dicendum eft. Scrvus autem idicnus 
pure inutilitcr ccftamento datur tutor : (cd ita , cum 
iiter criip utilicer datur. Proprius auteiri lervu^ 
utiUter co modo tutor datur. 

. • ; • 

• I - 

De furio/i ffmare xf • stmu^ 

X. Furioiiis vd miiior viginti (]|uinque amiis tu- 
tor tcftamento datus » tutor cimc cnt , cum compos 

mcntis:> aut.major viginti i^uin^ue aiinis fuerit fa^ 

QmlfHs modif titUres dantur. 

$. j. Ad cercum tempus^vcljCX certo tempore,(4} 

\ vcl 



ter dicatur : PamphilQS tutor efto l Refp» Indirefte \^ 
' tH Hfy ibn OtUt) itVi ^ac()t. Tutela tW mnnm publi« 

cum, ad toc fertoi admmt neqpitt. 9Hfo (iKtet fOjlonMi 
;lKr tmoris cbttione datb libcrtatis* & ¥cro cs er- 

rore dizent : Pamphilo» tutor cflo » fi ndeias (it, Pam- 

philum ciTe fervum , aliud dicendum foret > bCtltl 

t)cn(fctbcrc}ominus iiictt ^mrit mo^l (xhxm erfien S<t3- 
Sllfo taw ict) aucb fagen , er t)a5e ct)tn Die Sret)l)eit dtibttt 

Q)O0en# fi fcivKTet efle fenrum» nec dare certo voluif- 
Yct. Semim alicntun fan gar ni(t)t geOen/ nififab 

' conditione» ttie eineti ftriofum. SBer iH aber tiiitMf(tei 

Tuior } Refpw f)a mor mm btC TuteU dativa »rt|# 
Magiflnmis profpickliat; BicfCT NtcftTttor» ^jf t)ic ad-* 

jc^a conditio crfiuffct n^urbe. 

(j) Sed _quid juris in furtofo & minQrc tutore dato |pcr 

tefbuncntum \ Refp, j(ctncr (att t)ic tutciam t)erfeb< n I 

i# cttodMr iKr funofas mteOer ^ergeilcacc # obec t>er Mi- 

* Mfcnnis ^s.^abr ottnNrfe ^bip babin inwtfilKttbcrWat 
giflra(bcmi^»Woaufatibccctlct profpi ' 

(4) S5et>bei ad ccrtum tcmpus & cx certo tcmpore tutor 
teftamcntarius dari poteft. !Do(b ifl bcr ^agiflrat init 

fCilNC TmcU aOfJCil UMS/ ttlt^liUI^WlwTccminpro- 

^%ici% 
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vel ijub corulkioac>vdL anie hsredis infticuciQaem {j) 
poile dflritutorem, non dubitatur* 

Cjsri datiUtr.' 

4. Cerca: autemrei vel cau& tutor dari non po- * 
teft : i]uia pexiome-t noncauik» veirei» cutor da-« 

De 



tjfxattn' Maor R^ipnK^. iucereft* .tie,pupiUi &ie tuton* 
bus rerit^qnatitnr* 
(T) €iQTucor teftagf^entarius QIU^ f(^(d[)terbrngi im £(fi(b ) 

iMm «efe^ merben / tn bcm Cb£du get)et foid)eS an* 
lieqci aber wxi^ii Daran / 06 im icflameni bie infti- 

tutio haeredis t)Or bcr cojiftitutione tutoris oDcr X[0!&) '^ltf 
fctficn CCfe^et roirD. e. g. TtUus k^res efto^ Mevtus iutof ^ 
efto , oDcr Mevius tutcr efio , Tmus hares edo. 6 j( (on/ 
W aucft cin Tutor fub cena conditione , e. g. VOCnn Me- 

baafiiirgermeifier^^iint befomincn uMr&/ 

tfr ififi^ ex certOit^pore & ad certum tempuSf de qu# 

lum iSB^iiiunNefeQct itt)ir&m« 

(6) Twtor perfona? datur , non rei. Noodt ^at eirtC ItJUIli 

. Dcrlicbe Expiication Don DiefemSc^ (icma(tt- Vid.Dijferu 
noftra de ^uciorkate morts. 2)ic ^iomcr l)atten Diefc 
Prindpiai DicitinDer, c()c i?c fteben3^tt)r alt imo/ ha- 

bentur pro abfendbus > tutor omnia loea eorum agiCr 
ipfi plane non stgam, fimc enim abfentes. Ergo tutor 
,fepraefeottfc perfonam pupUlL - SSCttfl Da^ ^inD flebCtT 

3ai)t cit tottb/ fa^cn fte , fo N cim i)al»i' ^ccfon/. 
c5 itl l)al& prseftns , nur nod) Nlb aWcn». • Sllfo mwl 

ba^ jJinD bet) aneii Conventionibus prsefens fe^)n ; mufr . 

^ipulari , confentire , abcr C^ War rtUr dimidia pr*fen- 
fia. Ergo fupplebat dimidium perfonsc tutor, augebat 
confenfum, perfpiciebat » integrabat. 3)al)er tommt M$ 
SSort AuBori^s , nam Judex aai^oritatem inrerponei^ 
d%:bet , i. e. auecre dimidium perfotise pupillai^% dimi*' 
diom ejus^ confenfu» confenfu. vid» iniira Tic. ai% li^ 
* tegrdre ^ciiTcl Itttcgrafn perfonam retUtore. vid. Vwliw*». 
P^^rOn* Ctttor datoff flon rei , curfttor..^i4 oqn perfo* 

SBenn eimr ober 14» 3al)r olt war , foiflRie 
cr cinc ganfjc ^ixSm , l)aitc cirren qat]t;cn confenfom» 

SBffl c« abic flwO^ii ittnicr Ecrfct njar, lubujsuip \m 

M W 
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nepotibus^ 

$.5. Si quis filiabiis luis, vcl filiis tutores deHerit» 
ctiam poiUiuiiix, vcl pofthumo dedille vidctur^ ^uia 
iilii vel filix appeUatione & pofthumus & pofthunia 
contincntur. Quod fi nepotes fint , an appeila^tione 
£liorum &c ipfis tutores dati fiiit \ Dicendiun ei\ > uc 
& ipfis quoque dati videantUT} fi noodo liberos dixe* 
rit. Carterum, fi filios, noncontinebuntur. Alicer 
ei)im fiiii , olitcr nepotcs. appeiiantur. Piane ii po^ 
fieris dederic> cam fuii pofthumi» quam-qiteii Ubcci 
€oncincbimtur.(7) 

TITU- 

* — ■ ' ■ I n i » w— 

tc iwm 1100 fm|)t aaeinc (aflpem £rgo dabatur ipfi Cu« ' 

titor» non ratiane perfen» (nifi fiscundano) fed ratio-^ 
/ nr rerbmt ne dHapidartatur» Se'ttt '<hiraitttr res;' @ett 

l)en 3ci(en Amtootni Pn mufte er aucf) f(!)le(t)tcrbin9§ tu 
ticn Curatorcm l)al)en. 3l(ft uct11<i)ei man nun , msnii 

9Cfa^C( n)irb : Primario tutor perfonae datur , fccunda- 
rio rci , bcnu Ct ntmmt fccundario anft Wc @wt(r in 3iC<)t, 
£rgo plurcs tutores, qui rcs curent, dari poffuntyndn 
' vero plurc^ dari perfonae. S)0(t^ Ifiiir cin foUDcC tutor 
rei piiptlli datus tMS^t Cin Curator , al8 tutor pr#priajt 

, S>(c S>eiitMicQ ^en oidMr {cinc fti^c Pcinc^ia, iii. 

. £uitem non babebant pro dinudie poll anmim fepti- 

mum. @ie ^aftett aucb (ctncn UmcrfcOcib flctiuu^ inter * 
rutdam & curam , mcfct cinina^l cin anbcr SIBort qcbrau^ 
ctet> Vjlcgcr utiD aSormunD n)ar cinc^. vid. Schiltek 

Dtgeflabji 

(7) ^''icr o)irb gefraqct : 3Ba« bic 3I5orfcc Zi^^r# uttb Ftia . 
in bci? tcftamentaria tuteia fiu: im ScDcutung l)aben ? ' 
S)icfd j|l cigcmltct) tcinc quaeftio juri^, fottbcrn ^'«aia 

faai» jfla^ Ci Darauf <mfOmtU iW 'leftator fur 
CHiC Itttentien Ht^; m% eb ii JK exrendiciQ fe^ obCC 
ni(()t. Bi.gr. Si ^xemi t M<viu£ Metonm mmmm 

' mer efto , unb icb baSc nicf)t aUcin fiiio* , fotibef n aut^ 

nepotem & neptem cx filio. Qu. An & hi fub no- 
mine liberoriim veniant? Refp. Etiam Nepotes fub li- 
lmri« «omprehcoduutur » (tc iPiUCt) ia ^ltft) iA ^vi po- 
• ' ^ . tcfta* 
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TITULUS XV. 

DE LEGITIMA AGNii- 

TORUM TUTELA. 

. »» • . 

QUibus aucem teftaniento tutor.dacus non eft, 
hts ex k;ge , duodedm cabuldrum ^ati J^c * 
tutorb» c]ui yocwcqr kgid^ 

^ , _ ■ ■ . ■ ■ » - . I I ■ — » 

teftatc. ©a5 2Dort Zi^^r/ cin general Wovt, quod 
ad ulteriorem etiaQi gradum protenditur , ql(ic^Q)i<l bit 

^cmfctxn umcr b(tip:H$oct Sin&er, foo^ol^is^neunk 

kiiift : Meviuf flmum numm mor ejh^ ^ moMl bK 
Mfepotes mil bitf ^ort £Nfi«r: fctne fo »(iaduffti9e/foi^ 

|)(rn nmStataim (ignificationem fub nomine fiUo- 

rum nict)t rnit begritTcu vid Tn. de M. Stgmf. 
ifl o!bit abfurd ,^ njcnn mic Diefe 3i6inif(t)e Dodnn bet) un* 
appiiciren vooilm/ e^iu in eincrgct)neirer''f^nnhng 
Derfe^ni/ Da^ Die 2iin6cr Der s?(t)naber, roenn ilc Ijiiiifi 
. (Itt n)erDen n)oncn / einel SBorius^ iu gttneffm, (^crtHm» 
fRun ^at ein edjnci&cr eincii Nepotem, atd) jRHit exfi* 

lia *.IM; ma ^iffm mttmi (^^ An eadem ifiteifre- 
tdtio vocis Liberi luc obtioeat ? Phiufpi tn ^iifl f 
ber fonfl tDeqen itmi admirablm Ayli juridid fel)r iU 
rccommendiren ijl , mei)net Uju trtiBico h, t. quod , 

fic, unb fagct, er babe Dicffg einmaW tretflitf) qtmt^tt, 
ta ein @(t)nciDer-@efell ni^tt anflenommen i»erbcn mU 
Un,m\Ui m Dcn3nnung«^ilcttcuJnttcl)c, DafDieXmiet 
folten angcnommen mcrDcn / Da er mir nepos gemcfen» 
^aeio ^i^Jmn^t <Je tutela, unD mt Dicfe Sorte in 

siiateria ciiierx ju mterpreticcn^.DiC 9ict)Ci a^onbCCTtt* 

tcfta ober ouf Dic @0nciiKt^3iimin8 |u afgwiieiidrcn/ 
rc ju QCtt ficganacn. Bn Dein ^6en tt>tc fctnc patHaiw 
, p6teftatem , m Dic atomer , Srajft Dcrcn au^) Dic Ne* 

potes ex filio, nicJ)t abcr ex filia, mic nO(()DarjU in prap* ' 

lenci caiu i\i / fubavi poteftate nariii/ unl^iJtBeSin&er/ 

liben l)ICtTcn. ' ' ' ' ' ' 
(i} ii teiUmcptttm patris son Yigllac 9 lex vigilat s Ubi 

M 1 vero 
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X 

$. i; Sunt autem «^gnati cognati perfviiilis icxus \ 

cognationcm conjiitKfLi, qiiaii a patre'cognati : vcl- • 
uci ixater cx eodem pacre i^cus>iiacri$ nepos- 
veexeo: itempatruus> & patrui(iliiis> neposveex 
co. At qui pcr tctminini (exus pcrfbnas cognatione 
juiiguntur , agnaci non iiint 3 icd aiias naiuraliju^e i 
cc^nacL Itaque amitse tua? filius non eft cibf agna- ' 
lus, Icd cognatus : & invicem tu ilU eodem jiure con- 

jun- 

^ • 

vtto eft provifio heminis , ibi definit provi£o legis^ t)ic^ 
fCi firocardicum fintct t)icc ^OXl S>cnn i|) Cia tucor tefU. 

mcntanus Dd/ 9^ bicfit 00(0 mitoif Dor 9(bcr IMUt 
lciaTtiQ^ifliScfiaimmiicr^rbiNtQHMH^eji/ CKgBcr min 
Tiitof fcr)? Jtcfp. 5;i(r ^dftcn Wc Uges xu. Tabb. gBor^ * 

fC[}Ulig 8Ctf)an / unD flcmolt/ ba^ bei' praxitntis agnatus ' 
deficiente tutorc tcftamentario l)ic Tutelam Ubcrnct)l!lCfl 
foKC Dederc tutorem legltimum cbCC legalem. A^nati 
praximi tutores funto ftatim a momento mortis te(ta- 

toris, wm nur bcr tutor hahiiis i|i. ©cnu DicDiomcc 
fagicn : SSJcr haeres ifi/foa aucl) cutor fcpn/ tt)ct &cn aius ] 

(Sda (KKt/foH auct) bic IncommodiKft bCtbCn/ /. lo. ^ A^. ' 

M. S>ic aiomtr iicifcii foiiji uiciiMiift fuccediren ^ aU bie 

agnatoi. Hi ipfo jure tutorei eiant, Obertlc W^m{\^ 
exoifircit/ et)Cr cedere tutela. Pares gradu pariter ad«' 
mtttebantur, proximiores proximius , yid. Frie5e Dff^ 
fir$, de N^xu tuteht atque fucceU.cfik le^ititna a^naterum. 

Graeci aliter. Solon fngtc : aCcnn fic ^tbeu finD , gctcti 

ftC if)nen Succeffions-^^nlDCCacn , negligircn fie / ut corum 
bona adipifcamuf. vid. Meursi¥S m tbemde Attka , & 
Sam. Petitos in Ccmm. ad Leges Afttcas, diomi^ 

fcbe Decifio a5er fam MtKr : |a bcr &nulia patri^ ge^ 

«kttH filiiiamilias / nepms tinb agnatt. ^cnn bcr 

SBotcr (hid, xmW &m ^v\^* dotninoi. as3cnii . 

bic filiifamilias (lUCbcn , ff^ien fiCt) bic proximi agnaci tn 

6cn@attel. iil: cinc univerfitas , a(lc$ gel)Di:a jufam^ ^ 
wcn , eincc mac^ct bem anbcrn ^)laf;. gic ^atcn bie fuc- 

ceffionem ab ifltefiato bartia(() ordiRijCt , linft alfO 

buic tabttiam batwut^ cingctif^ict* 

% 

% 
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Db LeGITIMA AgKATORUM TUT£LA. * J 8 1 

iuiigcris : quia^ Qui ex ea naicunuir, patris, non ma- 
tris familiam fcijuuntur. (2} . 

_ ; • ^ * • . Q^s ■ 

(2) Agnatus ijl , ber niiC DCCmailbt t{l pcr virilcm fcxum, » 

V Dou.maiuiliclRr 4^tt/ to.t»«r fc^minas Dccmantx \\nh, 
^cilfm tiui: cognau» c.g. mmti 93aterg9cubcri(lititfit 
^ ' Agnatnl t mcmr Sidci^ ®<t)Q^efItr / ^m^^^ mcii(c 
< C^tmfier ftfiB HKNie Cogn^» Mm fteiini) mirMnmfi» 

mm 3Bat<r l)cc DcrnKuiDt 3 t)inqcg«n iii mcinec @(t)n)tticc 

©0^1 meinCognatus, ooa vero Agnatus. Omnis agna- 
tus qurdem eft cognattis , oiV>nis agnata cft Gognata» 
^r; fed non Tice verfa. Paulus in CoJlat. Leg. Mofak, fa« • 
• Agnatoi cpntineri in cognatis. (Jc (let)Ct bct) ^»chol- 
'.^TiNG $n furisprtui, Anu - ^uflman. unt) tCl) Simon van ' 

«^''''•liuwiN m iffficris J«w, mtUlK^^mb 1»«! iii^t mc!ir fo 

* r:jgam ^ fcu lMil.mM Dcit SdoaTmo ^at / man finbcC 

j.u obcr bo0 eatOcii bannnco # btc man imn ScHuLma 

- -^r^lcni fu^t. Bic Agnati fmB Cegntti c en fa n gu iner 

«X patcrno & mafculino (lipite conjunAi. ©ie Agtiati, 

fo mit jucMe jint), mccDcn proprie nicl)t Agnati» fon^ 
-^nr.b^rn Gemkks fletiennet. Dic ©mtfi^en nennen eincn A- 

gnatum tSd^vrerbt^ iTia^cn , tmt) Cinen Cognatum 
^pil! ^ WTa^en tTlagcn idem ek accontanguincus» ^ 
^ Dcr oaf catcr 3Sad)e ifl / in pmni enim agnatione. eft 
. confaoguinitas. ^piil notat CttlC^pindcl.. Romai^i 
. o)im ex legc XlL T^kb» agnatos^ tanium ad fiicceffio^ 
nem admifcre 4 vid. iByNSBtoic»K.I» Oi/erv; L. 2. C t* 

. . Daber t)aben jie aUe SBciber unD Cognatos dou ber Tuteia 

* ' Legitima auiflefct)[0ifen. Ergo tutcla quoquc erat agna- 

* ■ tica. g< HmtfC. abcr proxlmus pupillo agnatus fei)n # 
1'" VLtiO tt^cnit 2. lD8er rnebr Agnati in limili gfradu uul) 

"^^' , qtte proximi t)a roaXtn , fo maCCn tle aUCt) aflC tutores ; . 

,'"' 3. €- Titiust)a(te j.SBrubcri uno oerlic^ einen unmunp 
\ ^Dificn go&n, fo tDaren feine j.gSrubcr juolcteb Tutores, 

: Unb Jntb ^Vtl (Ctnc Primogenitair. nOCb aUus refpcAus 
' ftatt* Onona enim fratre^s funi 9 & omnes proxime> 

' pupillo agnati, , 8(6cr mcnn^Titiui clnen a5rub<r unt) 

firatris' filium jim majorem f)a(iC; bCC ^CUDer aScC WOU 
te nic^t Tutur fci)n, Q.u,Poteftne fracrisfilius tutor f.flc? 
Rcfp. quod non » tcun ii dcpendirct t^icfc Tutela a Le- 
gum, fcil. All.-Tabb. w\^\ abCC teftaioris difpofirione » 
fc^ou CAiiZi uon c(^ proxiuius agaattts. ^i^w t)lctl)et < 
' ' ¥ } . ^ : Olfo 
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Qifh dicatur iftiefiatuf^ 

§. X. Quod autcm lcx duodeciiTi tabukrum ab in- 
tcftato vocac ad tutelam lignatos i nou hanc habec 
lignificationcm, liomniiionon fcceric teftamcntuin 
is, qiu.potcrat tutorcs-dare T^fed fi, qnimtum ad tu- 
tdampertinetjinteftatus decellcric: quod tunc quo- 
quc accidere intelHgicur,cumii^^a^idatus eft tutor, 
yiYoteftatore.decdierit. (}) . 

QjiiSm modis agnatU iJifl cogfi^$o finitur^ 

§. 5- Scd agnatioiiis quidem jus omnibus modii» 
capitis deminutiohe plcmmqu^ perimitur nairi agna- 
tio juris civilis nomen eft j cognationis vero jus non 
iQu^bus 4n<?di&.coaimutatujr^ qii» dMilis racio cm-- 

^ ^ bCQ Mt Vaib» legis. gnWid) d6et baf Justinianus 
tef N^. tn. C 4.f. auc^ Die cogiiatos ad fuccclHo- 

m»i jugelaffen , ba Denn aii* Dic tuteia legitima auf 
feibifle exiendirct morDerr. 06 bcc ^^aDfer flug geft)an ba^ 

fte, infra dieeiur. f^cf) glnubc , CC l)aDe mm mVi 

- gut raifonmtct 5 Deiiii U\) aUcu aUlrfcm tvoren bic to- 
gnati au«neM>iPffe» / and bit Agoati nur aoem juaelaf^ 

fen. vid PrazoMios UL. V^(m. iim m fie adnau moi 
Ulipex eodem fangutiie (^rfaineil»' 

(0 i|lfcI)on flcfnar morben, bag bie tutcU legidma nie^^t 

cl)Cr tlaft finDC, <Ai deficiente tutcla teftamentaria , i. c. 
fi quis intcftatus decedjit. Qu. gjjaj ^jjf^j ^jfj. inccfta- 

tus ? Rcfp. gfif fan Bcfc^e[)en, baj einerflor tiin Xeflaitieot 
gemacf)! ^at/ unD Da t)ei|Tet el uberOaupt/ quod imeftatiis 
mortnas flt, ifir fanflber oucftmoft^etrt 3:eflam€nt eeinacM 
iml) Wrin h«r<idem cingefe^et baben/ roeil ec abec ei»a in 
temfelbenfciHcm Pupiiio fcincn Tut«rem tjerocbnct / fo fagct 
«lanin foliein ^afi aucb, ba^ cr inteftatusgcrtorbcnfct),»)^^ 
d)cg auct) af^Dcna qcf(ftcl)cn fan , rocnn ber tucor teftamenta- 

rius nccl) ttX) gc&iCitcn beg Teftatoris DCrflocben. Tutela 
apud Romanos onus erat ; DcnU tle 6etamen «M)I«^ t>icfe< 

onuf lonte ntcmanbm tiffo^ onMbct iwct)^ bcnen/ 
fcic aw* fiicccdirtcii. // ^ 
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De CAPms Deminutione. i8> 



lia quidem jura corrmiipere poccft, nacuralia ver# 
non uuque. {4) 

TITULUS XVl: 

DE CAPITIS DEMINU- 

TIONE. 

... ' Definitio £j Divijio^ 

1;;;^ St auteitt c^itis dcmmutio prioris ftatiis miita- 
^ tio. (i) Eaquc tribus modis acadic Nani 
.futnftaximaeft4:apatisdeminucio,autni^ (quam 
:^uidbn me<liaa%'VOcant) autminimfl. 

- Dt 

_ 1 ' 

^4) Agnatio & Cognatio finiri poteft , crgo finiutKur qno» 
qoe iUius jara. SoatfOfl bt( ttaturli(t)( SmKinOtf(t)a^ 

per jura civiiii ait tiirt^ m ftcft nic^t autge^o&m xm^ 

\mf bttl M jw civile M( tW agiiatioiu'& cogna- 

'doni Jengdegw Jura ^ Obligationc$, mmm aucft bie 

• tittda legitima . urtb fiicccffio agnatica i|l / aufi)e&en- 
Fratcr mcus ab alio arrogatus, vel cmancipatus non am- 
plius eft mcus agnatm, quia rranlit in alienam fami- ' 

liatn. ©ie Cognatio Meibet rDO&l , Deii» Die it] namrlicft^ 

• bie Agnatio abec ^oret anf / quia non eft naturalis., fed 
arrificialis» dvtlist comnetimta» 2)aciiai t9ii;|) lexQOtt 
HoBBEsio artifickim gHiCtllM* 

(1) Wx miin Agnatas » i. e. nMii nd(I){lec 9Mim>ant)tet 

pcr femn 'nafeidlmm ifl , DtC tiiu^ (in caput, i. c. 
parfimam ^Otdl/ IT muf confidcriiret tDCCben inrivitate, 

inter Quirircs. gi fau abec fomiucM , Da^ aucf) ein Utb;» 
licber 35cu&ec ni(l)t fucccdicet / unD alfo au(t) Die legitima 
ruteia nic!)t ffatt l)aben fan. J)a« 9efct)iet)et meiHeuS pcr 

capitis deminutionemj Da()eC ifl Diefe Docftrin bicc cin? 
gefCf^altet/ quac in omni jureeft ampliffima. CafM}^\i^ 

fet ^xvii mi ^ @(ci(d)en nennen v<oV«^^oi*, par&n^m, 
facicm; ▼ultHm» olfo beiffet «wkw» frificii etanft 
iNCitdtiiy tai mait imlttiiiha^ fimagef^abti^at. oj^ait 
• fa&e b(i) ben Dliioicn Mi SSenfc^en' on , aU pcrfonas in 

fccna agentes in orbc Romano % nam omnes adores ha- 

M 4 bcbanc 
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Dt maxima. 

§. I. Maxima caplcis deminuLio eft, ciml aliqms 
/imul 6c civicatcai &: iibcxuc^^)^ aiiucuc : quod acci- 
dit in his » qui iervi poena^ efiiciimmr atrocitate fen^ 

tenci.u : vcUiberti:,, ut ingnicis erga paa'onos con- 
deiiinacis : vel his, qui lc ad prctiuin j)articipandum 
venundari paffi iiuic (a) 

De 

: : L.. 

bcbanr fua ■x^oa-itwn , larvas * perfcnas. Perfonacus idem 

crai^quociUrTaiiis» nKman)>foau aAorfc^di bitnubiiu 

nc f04(()( periboani', pet <|uam fonare» perionare poierat» 

km* MlxQ (ii^tf i ^SRunb nnb bk Stngen/ofiin 

nnir* Pcrfoium ihndt aoiittere kiter hoiiiuica libenM» 

eft , non amplios inveniri inter cives, incec familiam» 

ba^ ^i^^c-^^^^^f t^CCiicCCQ ()ClltCt c^piu mUiui. 

(a) Per maximam capitis dcminutionem gtbCtt ODt J.t^«- 
fu^ec fort* Talis pcrfona amplius cpmparet neque ii) 
fccna libeFtatis , ncque in ihcauo civKatis « ocque fa- 
mUiae^ Hinc dicimr: Serais noihbabet Gapot , fed per 
manumiffioncm demum « pcr. iniqpofitioiioai ▼imb^ 
▼crtici rafo caput oaocifeitnry fcil» civile. <SC bdant 

ctn mutf caput , ctDC pcrfonam i tHif)cr muHe er fi(b in 
fonte mafcf)<n, in templo, er mufie fcinc5tncct):^'^aare 

Ot[ct)CCrcn lOjycn/ JvamU er interliberos homines crfi)Ch 

iicn tmit , er «uiilc auit) ciii mciiyc^ Xlcii) anjitl)cu. Conf. 

IRciiC £iblior{)Ccf Uiil. /dri/wj ca/^ui twi halje^* Qui 
. fervi poen«e fiebaac t i. e. qui in metaUum , gypfun» 
con Jem|i<ibaotur s aut in fiKlinas alias s-qui be^tiis ob« 
jiciebantur» tria ir(«r«nr« amittebam«> Vid. Ik* ulK 
Ncmo hane matcriaMn. de fcrvis poeqai- foUdiua expli« 

cuit » quam P^Tf. FAjjiyt, ^Jrdjioent. iiu JJarbount 

Tkouloufe 9 vir' tn> prati verfariffimus > in Semefirilitt 

. fuis P. I. 3[cir babui j.tmilc mi biefen Semeiiribus,. 
I)arau5 man (cine foiide 5Bi(ycnfrf)attl in Jure Romana fcj 
fteu tan, U mm ii)a m\\ nur fur tiuen Praeiicum {)dlt. 
'fc)ic Paiia n)ar; B<r ^>crr iiber Dre fervos poen* 

(ioini^>u& io capus eonm. Caput tOttinil Ottfl-^bCC 

Cla/fe civi«im» liJM^(miav im itfiCWl capitia 
dcnuautionein^ - . 



\ 

QigitizecJ by/^ 



De CArms Deminutione. - igj 



. z. Minor , iive mcdia capicis deniinutia cft^ 
cum civitas quideni amitticur ) ubertas vero ret^ie- 

tur : quod accklic ci 5 ciii aqua Sc igni intcrdiftuin 
fueric» velei> ijuiin-iniuiauideportatuseit (3) 

• De minma. . . * *. 

$. j. Minimaxapitis demiiiutio cft> cum civitas 
minetur & libercas> ied i^acus hominis commucatur, 
c]uod accidit in his , c]ai, cmh ioi |uris fuerint , ccr^ 
pcriint alieno )Ufi fubje6ti eil^ > v^l^contra:, veluti ii 
fiiiusfiamilias a -paore t^mandpatjus fueric, eft capjbce 
demiiiutus. (4} 

' ■ \ ' ' Be 

m m m k » ■ ^^^^ ™^ 



Cl) paregriniu,dq>«rtati]f mW» imt ftatom» 

petfonam, capat in civitate / in familia , oftec ik U« 
bertas ' Juris Gentiuoi' ttkfi DO^ S>ic(C Capitis demmu* 
tio mt ini)t fO atm , fed media. riMne MT Mtigcn* 

' €tnige veteres jC^ti [)iXit\\ nuc bie maximam capiri» de« 

minutioncm • ut maxima medtam comprehendar. vid. 
/. I. §.8» /l ad SCtum lcrt. /. 1. 5.4./; fui^ & lci. 
/. de extr, ccgnH. • ' 

(a) 3S«nn Cnfilid!) etner fO moj^ Jibcrtatem , cXi civitatem 

'%M\xi wnb nwc ftatum famiiia; t)fcriicfct, Da crf. €. tl((^ 
'iitogiren (diTct / nnt) nnet)n:um ein fiUusfamiiias tDicft^ 

b<i<f«t Capitis dtteiittucio mmima. 2>icfcr tlierSftet 
I nxitec VkWt < <U ^ ^ faomine ini juris hoiiko a* 

YwiA TYant tmtt)* £>e$gleid)en Q>enn etnec omancipiret 

tDilD, fO QCftbret er ni(t)t met)C ad familiam emancipantis, 
jcx familia dimittitur, fitque homo fui juris. ©aburcf) 
fam cr auS bcr parva civitate , ex familia, ex defpotia 

lyerrtul'/ ba^ ^ecVi^^rci. famiiia: mucbe ftcrtobren/ metl bcc 
. 'GBater t)eu ®p()tt i€clau|ttc/ bet) Oer le^ten Emancipation 
oftec bic RtmanopaRilmi ft((^ beOung , unD ibn ^mNUO/ 

- ' imtcmillfommj^manumittirte. 9hKt>^ dto recen<« 
tiori artace |)ie Emandpacia Anaftatiafia ittb' Jnf&iiinea 

' aufqefommcn 1 tiRt) bergleicben-iniagiftariae Tanditiones» 

.mancipationes & remancipationes auf()cl)6rct , fo tan Ct;? 
gentliiO ^i^ cmancipatio fciuc capiti^ dcminutio mc^r ^C^ 
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■ De Jervo Taaiiumiffi, 

'■' §. 4. Sernis autem manumillas cipitc non «unui- 
011; (jj quia iiulliun capuc habaic, ' ^ _ 

, . . • De ^utatione eUgmtatij. ; 

$. 5. Quibus autem dignitas mi^is qoain ftacus 
BMiiiuuair, capice non minuuncur : & ideo a Sena,- 
aTmotos capite noii minui, conftac (6) ■ 

JnterfMtoM §. »U. fufr4k tit. frox, 

4. 6. Quod aucem diclum eft , manere cognalio- 
nis ius etiam poft capi^ deaunudonem; (7) iux: ita 



SS: »«Bm ttic Das eine capiii. demuiutiooem neimco. 

Srrrac ftttr aiibtre «.aifon ju 9tf«'W l'*^ fl*""fl 
te. -fcafiifi alfo flcncnnct ©ccoc- SiUcin ci t(l aKttuiifl ju 

eohn car«ii.Magiftrattt«naiicip.COI»url>«/ fol«C« et>Ctt 
fo tiicl fetin follC , «II •CtWt.fciC jmag.nanaE veodiMoes 

wrtrrflt* atf4<l)«n mdt-cii. SBcntttl l)Cjffci ««ttw/#i«r, 

Ln !lC emancipatiooei uitb «dopuooes tUXO bCl^ 
• Jrtntg capitis deminutioBcm HCnnCtt > UCtltt Cl tW» 

ko(b cui ftatus Dtrlolircii / bcc «atus famiiia: roicb 9(4n« 
kmwi» J«cin«cn m perfot», ttti «put twclooccn. 

(t\ Serros oob habet capot, oec perfonBm, oec ^CDm. 

BKftftt^ ntt aibmcc fo a«c tii«0iBWi«,^>&wiWB, bacm 

smt m fcmcm tigcntn mm of*"»»' ; «"P»» 

minui non poterat. 

In Capitis detninuiione (ttfttf m«nMof auf btn ftatu« 
libertatis , civitatis & familiae, ob itt bicfcn tinc CBtCOtt* 

Ixnina «otttebe?. a)««n ftcbct «bcc nitbt 6uf d.gmtatein. 

qtteTaDtumauMlgi accideos eft , crgo mutauo digoitaus 

(7) 2)ic CapitU ^lttwootiaton »tn>Cf«llKn, ut agoapo finia- 
tur 5 btnn nxr nidjtmtteioftmaianwa, m av^alMt 

mic itl , M; aucj) ratin Agnaois mi^ wlnt i vm «: 
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eft, ii nuEdma capki&deaiiiuijtio imervjeniat : nianet 

enim cognatio. Nnm 11 maxima capicis deminuti^ 
ini;eryeaiat , jus. qi^oque cognauanis periit» utputt 
Jcryituce^ alicu|uK c<Jgnati : & jio quidem, tfmantlmit 
fiis^fucric, recipic cognationem. Sexi {k^ilm inliiiam 
4jui$ deportatus fit> cognatio iblvitur. 

/id ^^/os agnatos iutela ^ertineU 

$i 7. Gum autem ad agnatos tutela pertincac, non 
Sym^ nd QU}ue«.peruua>ied ad eos cantum, qui pro* 

,:icinuoi:es gradu fimt : velr fi -phires ejusdem gradiis 
.fiint, ad omncs percinet >veiuci fi plures fratresr funt^' 
,qMri.uuuni gradum obtinent, pariter tA tuteiam vo- 

canwr. {%) 



■» • • • ♦ » 



' » TITU- 



I ♦ 



'fuix^m wk mf^t, melt^tj ebeii bic UrfacOtift , 
, mvum bicfcr litul Oiec mit cingcfc(>al(ct mtbtii Agn^tio 

civile nomen cft. Agnatio eft inter libcros Jiomines, 
intcr farailiam, intcr civcs, incer cognatos, ©C^CtbiC^ 

fcc rcfpcAus »crIof)rcn , fo t)bm au^ Agnatio auf. 

Cogpatio a6cr/ tanquamnomen naturale, Mcibcti ali- 
qui rffeAus cognationis pcr capitis deininutioncm toUi 

poflMnt 3 oto bic natutli^ pr«^nH!«s witb nUDt «ifi^ 

yj9^tnf licet qitiis etiam ienriis &ic» i^e. c^olaDguii^tas 
est fanguine v^eiis remanet. 

(8) ®ict)c oitn Tit. XV. not. a. Qu. S)aUn m anH) capitis 
dcminutioncm ? Refp.2>ie©cucf(6eii ^abctt nie bctglci^ 
cl)cn ect)a&c , alfo imdjtn toit autb bic unb 
9ict)cn^^ 9lrt bcr ^nm iMi. aastr ^Mi oiim ftinc 

fofabl PrificiDia de perfonis » c^pite , emandpatiooe* 

llnRri ^Mmtmtn mmm teftiren > ftc ftnb fcine fcrti 
poeiue. 2Bo8 man I)icc oor6ringct , fint) lanier fmftra- 

nesc quxftioncs. ginbct man fllcic^ aliquid fimilc, ta- 
imcn caufam non vidco » naCUIU n^ii; 2MUKt)m C&Ctt . 

Sl^mifiO RMfi fo(uo« . 
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. \-,TITULgS. .XVIL 

DE LEGITIMA PATRO. 

NORUM TUTELA. ■ 

EX eadem l^c duo^ecim talj^ij^iyn ^ Ubei-corum 
& libertarom cutela ad PatFono» liberosque eo- 
rmn percinet : ( i ) Quap & ipfe kgitima tuteta vocr- 
tur non. quia uominaiim iU' ca. lcge de hac tuccia 
caveatur; fed ipxia peniicie gccepca 4(1 p^r interpre- 
/tationcm, ac fi verbis legis introdufta eliet.' Eo enim 
ipib, quod lixredicatcs libercorum Uberc^ruinque> ii 
ihteftatidecelMent, juUerat lex ad p^trohoslibeiM- 
ve eoriim pcrcinere, crediderunt vetereSi voluille le- 
gl^i^etiam tiicclas ad eos percinere : cum &c agnacos» 
qnos ad hanredtcacem' iex vocat, eosdem & mtores 
eflc jallerit : qnia plerLimqac, ubi .fucccdionis eft 
tmoUimencum^ , ibi 6c, luceUe oiuis eilc. debec. Ideo 
^ »item dbdmus fUrum^ue ; quia (i a fc^mina ioiptibes 
manumiccaturv ip^ii ad Uiereditatem vocacur, cmn 
aUus iic cuton . 

' nen fen^vim impiibci^fn fnantlinimret , tott befftn TViwr 
f(l) ? Refp. 23ct dominus manumirtens McibCt Patronus 
tOU bcm fcrvo nnanumiiro, Da^ Jus Patronatus a5ec fu^r^ 
. t le iai ju^ fuccedendi fervo manumiHb ttlit jtCl)- ?inb<ttl 
niin Di« tutela legitima agnatorum it)r Fondamcnc in LL. 
XII. Tabb. aui beC Raifon 1)01^ H)cil bic Agnati fucccdi- 

tw / fo ftaben Wc alten^iicillcn jefaot: eaJem efi ra^ 

$ff$ e^dem eft l^fs jhqt^k» • unb bO^CO Die CQrdam 
Patrooonim legitiniam tn (Sdng gebra4)t pcr isterpi^ 
. umQm exteofivam « ob fd&on bODOn in LL. XIL Tabk 

niit cxprcfTmaBorten tiirt-t^ ge^ac^t morrcn. Pubiicac rci 

intcrett, ne pupilloru.r rcs negliganturi alfO pdC U Oitl 

^ileui ,bem i^tioao ote Tutd autimiasen- 

-1 y (oaajoii 
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De Legitima Pakjent£tm Tutela. ^1^9 

TITULUS XVIII. ^ 

DE LEGH IMA IMREN- 

: TUM TUTELA. 

• - ■ « 

EXemplo patroaonim recepta eft alia tutela , qiue 
& ip& legitinia vocatlm Naih ii quisfiiiam 
mt fiiiam , nepotem aut neptem ex fiUo > &c deinceps^ 
inipuberes^ euiancipavcrit > legitunu^ Ciorum 4itf»r 
crit. (i) . , ' . . . , 

, TiTVLvs XIX. : 

FIDUCIARiA TUTELA.' 



St '&*alia tutela, qiix fidaciaria appcUatur. (i) 
Nam ii pater. £iiuin vei iiUauj, ..nepoteni vd- 

nepteoi. 



ii} Mm:1m*Bm Uim eo^n ex aiiiveriitate t^CUS lii^, 

MTBi lM! Cbi^afiii juris, qcl)6r(c m ni(bt mci)c ad ii-. 
, Iot parvam civitatem 5 aifi) erDfc er Den SBntet ni^)t/ unb 
tcc 58«ter Dcn @o^n nid^t. 2)a QeDad^te Dec 2Bmcr: 3* 

Will bci) Der IC^tCn imaginaria veaditione t)On Dcin patrcj 
liduciario Dic remancip^cion aitfDiiigcn / tunc dimittam^ 
dc manu mea dominica' tanquam mcumfcrvum cffecftum.. 

^aiutab nun micD Der eoon fcin libertasrDecflgatei* ^m' 

Pacroous. 3)i€ Patrpi^ ^nb> .tHr UlNrnoroiii impuberivn 
tutores legiumi j gg^it per huiic proceffiim ] 

iindgiimtt raidicioins , remancipationis & dcnique ma-' 
fifmi^onis Patronus , Dcr i2ot)n tjinflCqcn fcm libertus,. 
Ergo etiam onus tutelae in patrem patronura redundat. • ^ 

0) \lia}iaupimc7itfe/a^duciaria nidt^ts anDcrl, cilBmnn.- 

Dtf emancipatoris fiiii perfedae atatis ufcr Dit frarrcfj 
cmancipatos impu^t^^ aQ0CmBl#ait|tr^lI9Ct. ©Ctt«, 
IDdC cmancipatio impuberum. citt Ufiror inii^is i 

fflViibcs^ patiT flwicbatw» ^uii cft ^vi tutelwi iuQTci- 
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19» lHSTTnmOWMjuSTmiANlLtt.I.TlT.XlX.. 

neptemj veldeincepsimpuberes imnLmit(enc> lcgi- 
timam naiKi^cicur coruui tucclani. Quq dctunoto, 
ii liben ejus virilis lexus exiftant> fiduciarii tutom 

, ^ * " ^ . . 

piat? Refp. S>Cj Phtds defiulfti emancfpatoris (inl)ere 
jroiTc ®5l)n< marcn fidudarii tuioris. Legbinia agnato- 

rum tutcia foiite uidjt flcncnnct iDcrDen / Ms Sim voat 

• OUd DCC S^millC l)Crau^, ex unitate familix. Jus ergj 
agnationis & turcla agiiationi^ cranr cxriiida. £>U35t;!; 

' bermarcn ibrc^ fraterculi emancipan Pacroni nicOf / auo 
mt CS aittf^ iegiuma Patronorum tuieia^ (£{c marcrt 
emancipari parentes fo fomcmon aucOnk&t fa^ 
gcn I le^timam parencom cutelam locum habere. Scd 
non rdmqueDdi erant ike altofev jciiiicatoft i admint- 

Ifaatore» tmore. go muftc man alfo auf tin ncu Com- 
xnentum Dcncfcn / uuD Da fagun ftc : ifl bO(t) fpcs in- 

iignis unt) iiducia Ddf &iC fratres ex uno fanguine • tOHlU 
fU fllci^) nict)! mcftC ex una famili;€ civiraie agnati firiD / 

tottm Doct) a\i cognati fi(() no(() it)cc$ ^^BruDcrs gcbubtenb . 

pater, cum emanciparet unpuberem» collocaverat in hb^ 
liquis impuberis ftaeribus majortamfcus. vid. JoifeS^Au» 
om DiC ^ CnOraSMjhhcisrht -In bac fiduda praD» 
finmioni a pro)nmifate ftogoinis duAae ifmtxa, totum 

hujus tutelx fundamentum cojiiitHt. Guil. Maranxts , 
difcipulus CujACii , Anteceifor ju Thouloufe, DCC Parj* 
argute & clcganrer flcfd)rictCU , Dcifcn Opcra atCC 
COC finD / fagct : 9)?an ncnnc fiC fiduciariam tutelam bc£f 

locien f tpcii moii bat SBearaum^ / fore, uc imnc frar 

terculum ematicipacum iint bene educamri ftatrea ntta 
saajores. * Cicil mic iidiiciaria b^ieditas ^mifXi ge» 

fniitnct ii)irD , mcil mditin cima t)aS SBcrmttcii ()ar , ec 
H)crDe Dic (SrbfcDafft reftimiren j fo l)a< man cucl) auf Die* 

fcn Doi 58ettraucn / Tore ut reftituat omnia fratri ; li ad 
adultam a?catem pervcnerit. SEBcil abcc Dcr fratrum 

jiisnt(t)( bcfldnDifl Daurct, fo man um fo oicl mcf)r Da^ 

5fBP>rt fiduriarius gc^raUCDCI h.e. tcmporarius , prccarius; 
DC |)ingcg^ Da$ jus patroni 8c parentis in libdrtum Sc 

ffliun^^ 6c|tafiDig Daurcr. Jos. Nerius orcfc^ am Dcfleif 
cihgcfc^cif' ^ mar P^oTeflbr ju Ma> imb f;^mft*4«i^' 

Sfe ffcDctf tn GAvBtimi* Roftsicri O&iS^ire ju^Sii- . 
4lia jcMfUCR/ (cr molie eDfii |o emc CaUeOion i;on And^^ 
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lilionltli ioorum, vclfratris, vellororis, vel c^tc- 
rormii efiiciuntur. Atqui (z) pacrono lcgitimo ojr * 
torc morcuo^ liberi quoque ejus iegitimi fijnt tuto- 
rcs. Quoniam filius quidem defuiidip ii non eilec 

a vi* 



qpxt^ibus Romanis {)frail5 qttiU, trieGK^viu*) bd fieOeii 

: 4inoergUi(I)li(t)K @acl)en fo mo()l ton ber Suriftcret) al§ Au- 

tonbus Grapcis. Cc bdt auct) mi Dtjferh dc fiihdm-ia $m 

ekb«riM 

<z) 9}ie(e f)a5en nicbt oemud ; mit M( SBortt bterej ^iteUr 
y^^^'»/ />tf/rw &c. usque ad fincm ju ertldreu feon i al# 
(etn Merillius ^at fob^ jcrlcgtt/ no» tcmiefcii/ Dof Mc 

SBgOCtC ; -^tqut Patrm H^iiknff mtr^ nurm^ liberhqu^^ 
qMe tjm Jkm^kgiiim $uHres ^ eine ObjeAion jinl) / ric 

ji(^bcc biperator macDer, nemlid): SEaruiu ijl in pro- 

po&o cafututelic fiduciarix ein ncac^inomen rutorum ii- , 

duciariorum noibig a^rrefen/ {)a mn ei ja tco Dein-DJa^ 
inen mti tutoris legitimi latTcu fonnen ? it^anim foUcn Dic 

S5iUDeC nicf)t fcp fonnen tutores legitimi ex jure Patr«« 
fiatus 3^ quod ad filios transfenur 5ej) Defl libertis verc 
|a)ibu5 Impiabexibus , E-go aucf) 5(1) DiefCO / mi t(l Olfil 
I)ie turela fiduciaria R&(t)i0 ? Sed Refp. qumam <bc. tod^ 

*c« n4rrif(()c aiiMci ftdtrc ftnilcn gefe^ei n>er&en. 

fflClliHQ t& foniien Dic fratres impuberis fratris eraancipati 

yiii bc^wgennic^)! tutores le^uimi t)cip^ mcil Derglcicftm 
iinpubes , n)enn cr axxis nichr n)dre emancipiret n)orD;:n f 

IIKPI m fratrum poteftatem, UUD fOlgli(t) aU^^ UiC^t UiUeC 

il}re tuteiam legitimam tjefommcn / mclmel)r abec ein ho^» 
. mQ fui juris r^orben n)(w:c. Aingegcn 5at ei an( Dcn H- ' 

bens Parroni ctnC anDCCC 11(1» DlCfe ^fttlMljMt / iHlf (lC 
lOCCi^ SjOlCC j jura Patronatus ifi iimriiiii impu|>erem ma> 
numi/rum famoi)( / ^ bic cucdam lcsiciinam er6en / 
^bci; liittK n6(l)ia / Dap jic Mudarli titore* gciiennet 

HKCDcn. 3)cnn mcnn aU(ft ein todDcC liberrus in fervili 

condicionc oerWieben x^m , fo n)ucDe er codem jure Dcr 
3EinDer feine* Patroni JtnecDJ 3e&!ic&en/ unD in domini- 
ca poteaate gcmcfcn fei)n,Da ^inaegen ein frater impu- 

bes, patre fuo mortuo^ \\\ feiucAfracris adolti po- 
tefUtem flcfOIIUIICII nHirC* SGBcil mtlt frater laens OWC 
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a vivo patrc emancipatus , poft obftum ejus Cm juris 
efiiceretxir; nec in fratrum poteftateni recideret, 
idcoquc nec in tutelam. Libertusaueem, fi fervus 
jiianliilet,' utique codem jure apud libcros domini 
poft mortem cjus futurus eliet, . Ita taaien hi ad tu- 
telam vocantut, fi pertedac fint 2etati& Quod no- 
toa conftitutio in onmibus tutclis & cuiaciQnibu^ 
libicrvari generalitcr ptecepit. 



«fi||B# 



TITU- 



r 



in potdUte «ea ift, ^uod tamen l.berti Patroni dice- 
«« poflint, f» WirD mit il)m tiur fiducu comrahiM/ 

tofi tr Wt tttdam trtuli^ wtftfteii nwcfit / rocil tt m 

«Rriihcc fcn. Conf. Biossonius & Pitiscus, gj?ail fart 

SVte @a(!)e folstrtw iWUitt t)w(ltfltn: &fmm 

libertus Pauli »irb 0«« Itberto. «locum Pauli i Mf 
jns Patronatus trbtt mOR. 3fttf fiW» i»p«be» 
cipatus roar nitftt libertus fratruna faomm. W tf! ■«« 
«MlferUnttrft^tib inter libertos & fratres, eD Dltft «WO) 
fetn tKffl SBattC in Dcr lnittcn Mancipation per diftam 

'aiur«veiiditio^^ oii liberti nitgcfct^cu roucfitn. Fra- 

ter fnuuiaam' eiat libcrtus fratris. Nova objeftio : 2)cC 

«BaitcTat it* M ^^'^''ITJ^^llS^^^^Z 
cipai.on t)orbcl)(il«tt/ \m ct mji tJorbcbaittn , fo t)at 

«t tg aud) transferirtn ftimw. . ^f» & 

competit. Re&. €r l)ot t« fur ft* 6<bato«« W 

ftint erben. ©a8 )«« Patronati» ifl peiftoaliffimnm< 
offibut patris inbacrens . patn foli per tertiam enkmeW 
Mtiehem , cui adnexum erat paAum de remancipa- 
mne', a.^tnm. non ad h«redes vergens. Ergoncc 
ibfii tiwai' wiafi-t^atronbrum vel quafi-Parentum com- 

^cii;;-:^e»rf.ijf ^H^ ?»"?S^t|S.:i^ 

cos» 
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DB AmLlAMQ TU TORE, ET EO, &C. I^J 

TITVLVS XX. 

DE ATTIUANO TUTO- 

RE, ET EQ, QVI EX LEGE 

JULIA ET TITIA DABATU&. . 

^usanti^uum, Si rtuUus fit tiOat* 

SI aiinnUdsomninotiitor fiierat, eidabacur, in 
urbe quidem a Praetore urbano, & majdre pap. 
tc Tribunonim plebis, tutor ex Attilia (j) : in 

^ " Ff- 

(«J Stqnbjir tuOa Daima inUrbe Roma. In teftament» 
^ p«er opamQm pro llberi» cepifle confilium cenfetur \ 
' dirpofitio hominis , ibi 'ceirat difpofitio legis." 

ptt vm rein t«|lamcnt ba / ftin tutor teftamentarius , 
fO jinb bt< agnati proximi juc Tutel ba- Si & hi 4eii- 

ciunt, fo nui^ t)o(t) ixtf acmt aBcftn, tMcaEBaoft, bce 
pupuiui. pupiuus nj^t Mriaicn iMtiKni ^ m m^ 

. tOOdn tutor ftpn. Sflkr twe ? An ordinariiu Magiftr^. 

»«• ? J5c» bcndtMKcniiMnxn Wcrju bcfonDfrt Magiftratu» 
wwwotti/ nnt) jnxir in Ctr ©MW^om ex Ugt AttiiM. 
w<Qmct4enrlt(t) Wtftc lex «nb oon rocm tc ucgcbtn wor&trr/ 
ixw i(t nwt) ntttt umtc Iicb ®tlc()rftn auStftmodxi. Sts- . 

fMANus PiGHivs in Amdibui Rdtnanis , Mc in I Folian- 
Itn bt(lt()tn , unb fci)C rar/ 06tr in Hiftoria Romana Mt 
. IJntnt6tl)rIt(t) |in&; (Sc ftot bic Confule», PnetMt* Ro- 
«anos ftupenda diUgenria gdiUHaiCt) ndHKt/ Ci IMiK 
M«cus AKTomw Attiui» Ul«C»cr tMMn fltOtftn , co. 
jus m Hiftona R«Biana fit nendo. Sed earet autonia- 
ttbot. ©le 0»mcc Nftn tintn Gentem Attiliam. Vid. 
ANTMaos Aoeinmms, Patin, Vaiuant, Fulvios Ursi- 

jTOs ^ Famii. Romaii. ®tc tc abcc ti^tntlitl) flcnjtftn, 
nondum patuic. inu^ tfn oltcc lex ftijn/ nxi(btca6cc 
«rft tnt(taiil»cn , bo btt Pr«tores f(|)OH lia njartn- Ame» 

quam enjm PiaEcores a ConfulibOi diftinAt elienc,|baf 

bitftr lex nocO m\. in Dtr ^cit / poflea vm invMb 
videmr. a)fc»afefiWnlfcWha»tpnuno ifl/ bogtc I 

«we annu» V. C. ftfy. roeim ipor^cu , urtb olji) pt)n* 
fiCftpc ad «annm j 4j. (a £. Attium Tribuaw Plebis 
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provinciis vcro aPra^iidibus provinciarum ox kgeju* 
lia&Tiua* (x) ^ • 

si 



j fltmfm/ §u referircn fci). ©enn Livius faget^. 59. C9. 

tOp DQinai^U f(l)Pn DeC Practor Urbanus 3c maxima pars 
Tribunorum plebis \mi jus dandi tutores Qtj^aii f itibvn^ 

tt in t)cc*?t|bric 6efagrc« 3a()c« baS Q^rcmpel bci tutorw 

' tolC Hifpalae feceoim a Pra^ore & Tribunif petiu <||t# 

fii^ret 91(fo fttetnct bcr icx f(()on mt^ wtt ttfnge tete 
C1C8RONIM gcrocfcn fci)n. 3>em Slnfeben nad) ^at bec 

Praetor mit ben Tribunis Pkbis ein tidjt Confilium gu 

, l)ab|. ?lKan \}at Den Pupiiium bingebrac^t^ 6cr ftunb, fi 
fari pofTec, Dcc tutor burfftc tl^fu. S)aj ficl)et mau aHf 

Dcn Nummis tutelaribus in tutelas civium cufis 3 bcntl. 
IM fiel)et t)ie ciTitas aflCjeit OOC bem tutofe fedeme , fttb 
figura fdl» & (cfaeniate. Fetrus Busmanmds «;i Nfftis sd 
Pislrmm iK^t CillC curieufcObfervapon 90lt btcfn: (utela 

fedcnte vxb oom pupiiio ftame tcmotbt / aii4> cifi '))aae 
Numnoos allegirct/ rDorau^ bicfcc Mos crfldrct merbcn Jan. 
3n 3i0in tt)aren icben Tribuni Plebis, mx benen mufle 

flUn major pars tci) t)icfcm tutelari confilio ncbfi fiemPrse- . 
. lore aOCjCit ^aqegCH fei)n, h c. fcxTribuni Piebis ex rc- 
gula concurrebant cum Praetorc. go i|l ti iu urbe O^U 

tocfen. ))at autd (lebauret ufa^e ad tcn^ra Clkwu^ 

Conf GRAviNA.^fi^* {ur,€hfi LiL i. §• 
(a) Sed quid ia pnoTiinciis t an les Atciiia & ibi locum 
llabuit ? Refp. Non femper ea obfenrabatur. Amtoh. 
*ScHvtTmG. m Jufisprud. Ame-JuJHmiAam, ad fragmen^m 

'Vipani i)at BCjciget, bag man mat in einigen ^cooin^tn : 
legem Attiiiam jn 9ic()t flcnommcn , in awWn atec nm^ 

Sed Lex Julia Ttua (ciiuge Exemplaria, alS Vinnius, le^ 

fcn : irx juiia & 7hsa , abcc e* ifl nict)t n6t[)ig / faget 
man boct) auc^ Lexjuiu Paj^ 06 e^ glctct^itoeQia^attictt 

ftlfl)) f>rofpcxit in provinciisf m Praefes provinciac tu- 
tores pupillis daret > fine cjos confenfo ^tC |t(t> fCtttCC 

fecr Tucei anmaifen. 9(6er nictit alc Vronmiscn otirbcti 

l)urc{) Pratfides rcflicrct. Silicfte get^orfen ad populnm,et:s 
Ii{1)c bcui Sf ai)fcr. ^ene mucben l)ur(t) Proconfuies rcflie^ 
rct, Otcfctmrct) Praefides; mand)c/ bie nicl)t gro^ maren , 
riar nur burct) Prx-tores , Proprjttores. Qu. SiBaun iii 
bicfcr Lex cjcgcbcu morbcn ? Refp. Vinnius roeipe^ tufftti 
fcit DWl Oto H.MaJUANVs Vaumius DiK Mr^VP^^'^ Pcire/cm^ 
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Si ff^ fit futuri tutorij tejiamcntarii. 

I. Sed & fi 111 teftamento tucor lub condlcione % 
pxt die ceri;o datus fuerat j quanxdiu condicio , auc 
dies pen4ebat> ex iisdem legibus mcor aUus interim 
dari pocerat. Idem fi pure dacu.s fuerat quanidiu , . 
ex telUniento nemo haeres ejdftebat , camdiu ex. eis- 
jAsm legibus tucor^petenilus etat* Qui definebat . 
fc cutor i fi condidu exticerat, aut dies venerat , auc 
ixxr^s extiterau ^ 

Si tutor 4b hofi ^^us coftus fit^ 

« 

• §. Ab hoftibus quocjue tutore capto > ex his lc- 
gibus tutor petebatur : qui definebat ellc tutor» is-» 
qui captus erat, in civitatcm revcrfiis fuerat. Nam 
rcveriiisrecipicbat cucelam jure poftliminii» 

Quando.^ cur ^kfiirint ex di^is Ugihus tutores 

dari. 

§•5. Scd ex his legibus tutores pupillis defierunc 
<lari pofteftquam pritM Coniules pupillis utriu5« \ 

• que 

na ediret t)at, wi\f. man flemr^. Peirescius mt Pr«- 

• fct tm ?)arUment m Aix j fein teSen t)aben m «an G.i$. 
• stKDo (rejflid) bef(t)rie6cn. Cr l»at mV0 Diefer Lex 

. JnliaTitiagctyi^Cf ad tntipora Augusti , babeC mtU eC 

. Juiia dcmmttt* AbGosTosflHicCoiifttif tiRl) Dama^K 

no* ein ConM faflfeftoit bir Tmus ^icf» AlAssomjSt ' ^ 

, difcipuius CujAcn, t)at einc Dpfef^mm ge()aUen^ Tiw^t ' 
' barrn er au* ®eleqenl)cit gcnonimen, iu u'nterfu(t)en / quit 

ille fueric ? fed tiihil invenir. 9r>on Dicfen bCDtHtt Confu- 
• libas ordirurio & fufiedo dicitur ]ulia TfUa. 

(3) !Biefe «landl turom ex L JuliaTitta W OU^e^&tCt ' 
tinD poflt Claudium bat Cv^ aUCt) HaDrtatto^ rcpetiret. SuB-' • 

TONitM ninf? cin 3urifl jfcifig lefen- ®: n)ac ein 3tiri|!^ 

tmi) i at ni<i)t aQun t)ie Hiftoriam .Imperatorum , fftnbCClt 
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c]ue iexus cucores ex inquiiicione dare ccsperunt , dt* 
iiide Praetores ex conftitutioAibus. (4) Nam fiipra* 
didis legibus, neque dc cautione a ciuonbus exigen- 
<la> rem ialvam pupillis fore : ncque de.con^^eUcndil 
Cutoribus td tutdx admmiftratioiiem quicquamr ca« 
vebatur. • * fus 

. Samol)ll ftabcn 6ic Tribuni Plcbis aufijeftorcr / unb We 
Principcs f(()ri(ben ft(t fclhc fo. Si marb a(fo {oUt)t$ 

jas conllitucndi tutores DCR Ccmfulibus, Praeton & Prae* 
tfedo Urbls concedirct/ UOft IQKU: ICbCm tM) fctncr Juri». 
«lidions l)a()Crl)CrPr^or intra pomoeria tantuni,|)CrPr«» 
ftftut Urbis Obcr tMtt OttffCT Mt GcaDt fol(t)Cf jus excrdfii 
fC S)tcf(l bat ScmLTmG dU 1M| ficfont)«r< obfcrrim ^ 

t)a bo4) t4)on Cujacws unb anHcrc tf remarquirct ; au(6 

FaBROTTUS Unb VlNNWS. M,ANTOHmuS PHItOSOPHUS {)flt 

' Cincntigcncn Practorem pupiUarcm unO tutelarem gefcQtt* 

Paulus unb Ulpianus ^abcn cin cigcn ®u(t) dcofficio Vra^ . 

tuuians g(f(t)riebCH. Vid. JuLius Capitolinus i« Fi* ^ 
M M. AfOenini PJnlofopUCap. lOi , ©icfcS l|l (iu Scri* 
ptor Hiaoriar Augua^ , 90 Suetonius auf()6£Ct / fOnflCn 

Scripcorcs an. Obkbcht |)at ftc ittfiinimcn edirct in 
SYOf iNmift MtSuriflcn ftc lcfen motttcii^ ®o (ricQt mott 

Chronologiam legum in DCtl Jtopf, O^nC WU»t^&xm 

j)eret) ift. Barum fpre(t)en wir / tatcl» daMnem fuiffe 

Apud Romanos jurisdidionis non ordinariz » fed extra* 
ordinari^: j bCnU aliC Oicfe Praetorcs ©arcn cxrraordinani. 
jDiCfC Magifbracus muflcn bauptf(i(t)(i(t) inquiriren in per- 

fonam » mores , vitam nitoris , b(rglci(()en Unt(rfu(bun0 

QKto tn bcr Tutda teilamemaria nod() lcgitima VmM 

' toar. Hnb nwl Dcnn ffxm abfurd gciiKiin nHbc^ cu 

tien Totorem fc Curatorem juateidt) iO MCOlDllCII/ fO moc^ 
t)C bcm Tbtori fecondario <UI(Q blC admiiiiftrado ferfmi 

pupiiii anDcraauet/ quo nomine noiftisn^ar/ utcijosw 

modi tutor fatisdaret £c iidejufrores clafficos , Q)ie (i btC 
muen ^wrijlCfl flcncqnct^ confticueret, ceoi pupilU fid* 
▼am fore. 

25^i i(l t^it tcnfimuo M. Antonini PHiLOfiOPHi, bCT ^ 
JWlbCrli(i) fiur biC rem tutelarem fleforgCt^ J)ieCautio UUtl 

aQMfc@t(^l^t(n/ bie bai)C9 obfervirct n^urbcn/finb ts/ox 
}ujuf(t)ccitcii/ DicacicOt bat cr groffe Utfa(()c bacju gcboMi 
bcnn cr fa^ / ba^ bic Confuics Dicl ju tbun ttub bcS 
Pupi]ii®a(()enm(()tfot)ern>a((cafomcn/ a(^n)wncmci« . 
gcntcSSannparjuflcfc^cttouroc* KO 

• . - 
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§. 4. Sed hoc jiire uciinur^ ut Romx qliidem prae-. 
£e£fcus urbi, .vel Prartor (ecuiidum fuam jurisdi^o* 
ncm (5)5 in proviiiciis autcm Prxlides cx inquilicionc 
tucores crearenc» vel Magiftratus juflii Pra^idum» fi 
sion iint magnx pupilii faculcaces. {G) 

^us Ntrutjfimtm. 

§• 5 . Nos autem per conUicu^ioaem noftnun(7) hx3^ 
jusmodi difficuitat^ hominum reiecantes necei^ 

data 

(5) Tempore Justiniani tutores non a ConfuUbus confti* 
tuebantur, fed a PraetorilHii» non tiiteUribu< tamen» fed 
ordinariis. ^iflMUll tDattn 16- Pnriorei iadtom. £nK 
PnrfeftQS Urbis I^MCMI^ coQcarrentem jorisdiftiomm 

' in tntcUs. Ccilte Jtirisdidlion sieng usque ad ceinefr 

num lapidem utycc oOc Volicci) @a^(n um SRom {)crum ^ 

lint) inncc^alb 9iom# lCic DeC Mr. d'Argenfon \\\ Paris. 
« Praetons Jurisdidion toat inclufa mosnibus urbis» 

S)iC Anciquarii jOIUf 01 fci)i; # tOO iHi; primos lapis aitgi# 

fangen ftnbc. 

(6) OMT |i4t incommode , oOcn Wixm JCint)Cf n, bic Dffl 
Mt arm oaren/ tutores lu |c([cni (Kt^cr Khu M Pr«fci 

povmcias fal4)Ct per Magiftranis municipales» 
rim Cl bCII Decnrionibast Dutimviris. 

(7) €nWi(^ tftat JustiwAMos s» / jo. C ^fc audiemUt 

mtin t)ic aiiegirte Conflicutio ||([)ci/ no4)ctti)al t)injif. 

SSeilman C^ebclTcn UberbiC facuhates pupilli minores dif- 

putiret / morinncn jtc 6e|le^n unO mas uc ilnD ? (iKeic^^ 

U)Um i\\ ein terminus aequivocus & relativus) fo 11) lCOC 

tcfirtct/ ba^/ mennba^ SBermogen Dei Pupim nic^t uitra 
foo, foiidos jt(b ccnrccEic/ (Sin foUdus |)C9 nal^ brto 

9it(^r« ▼id.QKO^ovnjs* filius jACoai acpater hodiomi 
• ffWMS J&MM». ) fo foUc itt Magiftrams monidpa. 
lis iine jofltt etiam nrSBfidis PraviHcue cincn mtorem gc^ 

Un "Anntn i mit 3ujiet)una Iti Siifc^of^ oocr bc^ Juridi. 
ci Aiexandriac , iDenn K% \n Wefec ©mot ©dre. gsDa.* l)iec 

JuridicusUlexandriac fe^ , Oon Dem tt>ic in Den Pand acil 

cinen flanftenJiml ^beu/ conf. Gundungu l^and f^x ji^ 
IMti £iuKC Pifl. 40 Ihmirftmt Mt^fKmH. . ^nn UxXi 
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tsB Imstitotiootm Jlt«iwani Liib« L TmXX. 

dlaca jiilTionc Pra^lidLUii , difpofuimus , fi facultatcs 
pupilli veia^ulti us<jae ad quiiigcntos iglidos valcant» 
Defeniores civitatum una cum ejusdem ciyicatis reli* 
gioriffijno Anciftiic 3 vcl alias pablicas pcrfonas , id 
eft, Magiftratus vel JuridicuiiiAtexaudriuiE civitatis, 
tutores vel curatores creare : legitima cautela fccun- 
dum ejusdcai conftitutionis normam prxftandaj vide- 
Ucec corum periculo » ijui eam acdpiunt» 

Ratio tutfU^^ 
$. 6. Impuberes autem in tutjblael&> haturali juri^ 

conveniens cft , ut is , cjui perfe^ «tads ndn fit 9 
titcrius tucela regamr. • " • 

De tuteU ratione reddenda. {$) 
$. 7* Cum crgo pupiiioram pupiliarumque tuto- 

ises. . 

. ^ 

Epifcopus ober Deftfifor ctTitatis bat '•drc / fp foIttfilK 

Mttti perfona publica bUfe ^imlt Ijabew / «tiam filie • 

Prsclidis provinci* jufTu , abCt cum inquifitione. 2)ic 

-Sbmbfft ftat ec fontKfiict) Daciu qeiiomtnm , Dal)cr fie ftce 
in rebus fccuiaribus immcr flibiTcrei: 3}Ia((H aiinemaiTcr. 
€c t>art^ fte niic rDcglaiTen mogcn ; eS i|l euie itclil;d)e ea^ 
fOi / &orinnen bie «iW)5ffe ni(l)t« ju fprc^cii DaDen. ly 

•WNDowFim Sap. viftn^paftflt imb eocajos «1 j^rr, p«^/. 

l)aL*ett Dicfe^ biflig ccnfiteT. Cl?. SEBftS »««1 Defcnfores 
civitaiM K Refp. S)ie MutHdpia IVdretl fimwe dvitatis 

KomsB, unl). fllcid)n)ic fic tarin Coiifulcs, Senatoiw» Tri- 
bunos plebis imUn , alfo l)attcn fic in municipiis loco 
Confulum Duumviros , loco Senatorum Decurioncs, lo- 
co Tribunorum P cbis Dcfenforcs plcbis ^ civiutis. 

nvi alf» nur anbcte Vocabuia* S)a abet bic ®tabte Dnrct) 
Opi%ia unb Comm^rm jua^nomaitn I fo |}abcn ftc tict» 

aml) Confules » Senatofci» tribuno» Plcbk scncnnet/ mit 

inan ftet) unMoset : '9&rDCtmei{lec im& 3tatb Dir ®M||K 
' ^paile. ©lciwenunl)icTrll>iirtPlebbattffca»Iiit«ffe 

fcefi ScKf^ fc|)Cn muften , nc quid deirimcnti capiat, ttl^ 
fO mulieu btC Defenfores civitatis aU(t) in Municipiis l)ar^ 
OUf f^!)en / nc plebs malc habcrccur » unde apmcn ^o* 
rum ortum. 

(t) Tuteia cft i«m MtttnOisi tKiU flC fC^tt MK £duca« 
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De Attiliano TuTORE, Er Eo, &c. 19^ 

^^i^ , . — J _ . ' 

rcs iiegotia gcranc , poft pubcrca^cem cuccix judicio 
• l^ttoneai reddunL (9) ' ' 

, TITU- . ^ 

tion. Plato de legibus \fit ttStH %tm\ivXtU Hnuuuioi 

^ fokim ioctim ^aiegicet lii .fcmcni SBii4> ^ 

(9) Ante Impcratores & inprimis M. Antoninum Philo» 
SOPHUM t)at mail ftOn tCC adione direda tucclae & con- 
traria feinCrt qcmiffen legem & confuetudinem gct)abr. 

9Ran tKU t>ie Tutores jmac m 3iecl)nung gefocbcct / ato . 

ttidbt ex peculiari atiqua lcge & adlione. S>i( Imperato- * 

res fet^ten Dtefclbe ecd ein / imd etabiirlcn eirnn quaS 

' ffraftufn : Tdtor mucbt dcrocDnet^ ut res pupilli & per- 
fonaon tueretur, eC cxercicte W Pupilli fein dominium; 
6at)eU beijfet eC Otft in jure domlhus. Vid. Grotius dt 

B. &P. ad Gai IV. 1. 1. 3u biefem dido rcDuPAu. 
^ lus , (Ai m Siotncc. 2)cc tucor roac roie dommus , t)tc 

' '* pttpillus Q)ie fervus» ejus dominium dormiebat » iifquc 

* dum finita eflet tutela. Pupillus n)ac haeres futurus , n)tC * 

* ttn mniiten»' Sed revivifcit dominium. ii tutela fue- 
ritmiita» mnc competit ipfi atto direAa» qoas in ipfa 

' lege dir^fte ft Immediate Cimdata eft & exprefla. In 
LL XII. Tabb. |lunt) jmac i\m% dc judicio tute!;jc . oficC 
nUC OOn bCC Cau^a furri , fi quid furripulfTet. ©acirt 
' i(l (tUCft bie adio contraria gegcfinbet ad indemnitatem 

' confequendam j ftenn Dec pupiiius fan uicfti focbecn 9 ut \ 

locttpletetut cum damno tutoris. StQe adiones ad m« 
demnitatem ncniKt mon contrarlas , Diejentgen aber dire- * 

aas, iDenn mtc tiiiec Dom3lnf(iti0 obiigicetifi/ba: anbcre . 

XS^i slei4>#fQlli)Cm ex poft £mAo; fi « poft faao, puf 
pilttts tenetvir reffimere tutori » quae de fuo expendtr* 

LuDovicus Capeilus ^at u5e|; ben loc, cn, Pauli ^em 
• jure Grx-co geicigct , Dti^ bie ©ciecften fcjion eben taS lU- 
tuirct [)a6en : @a lange Dec Scbe ein Stitio fei) , fei) ec mie 
cin ffiK(I)t , unD unJec Dcc ®ema(t DeSTutoris. QJeo nnt 

' S)eUtfC^en bat tai Principium de dominio tutoris niC ob- 

' tinicct. Sei) uns iil an ben meiflcn Orten bec Tutor ocr# 
fmtml aae 3al)ce3ietDming otQitUgen/ mUba aaerDtn0f 
sarMmftt^ig ift.umaOerCon&fionporjotonmien' (Ract^ 
ben fRcii||l$91&fd()ieDen mu^c qu^tidie f)icd)ming tDnn. 

HaAenus de tutela Komana & ejus fpeciebus. Qi]« 

* - N4 ^citea 
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^dbcn bie Xkurfitcn dud) DergUictHn diviiiones tatclac gc# 
hctbt ? 2)ie lDeutf(t)cii iiamn cDeDeffen feine ccOamcnta > 

dfO foDet aU(t) bie turcla tcftamcntaria meg. S)te tefta-, 

mcnta tlnD Den ©eutf(t)tn febi' fpat bcfanm mtbui > tii ixr 
QKarcf finb pc erfl tcmporc intcrrcgni auffommen. Le- 
gitimam tureiam 0a«cn fte dn^ ni^t / fonbccn Da £art^ 
be^i^ tt)ar aneicitS^ocmunD D(Nt ^merumertt^oficn jCttu 
t)ent, Dte t)er j(a9jcc Sociiiimb mac AberMc AnM: oacr 
fcintrgroffetiQkifiicii/ tKitiiiii ftti» feie^tfmi tc^ 

lc^t. Yi4 [^. MEHCipt J^Tmek Smmsy DcT bat gc^ 

3ei(|et/ Eietflori Sazoni» olim in tota Sajronia yal cme* 

lae competii;re.ol)nflead)tet ftct) berfelbe fonft in bergleittcit 
dUcn ^ait)cii Mict;i bod) iu Derfteigen pfleget. Hodie muf 
alfo un KDer Tutor confirmictt iDcrDen/ c<gel)occtfol(tK5 bcin 
Ja,:>^ Oerrn; unD n)cm eS Dericlbe gcDcn miB/feintn ^ub- 
aiterncn ; ceiu Magiftratui» fau |tct) tetncc ber tatel« 

teaamentari» oDer lcgititBae ohnc De^ i!atlbCt^iS)Crnt Cm- 
fimi^tiDii umtrii^/ Cf t|l «|0 (Ctn j«s noviter imrodif 
Aum» fonbcrit nur itt ^tc. Ukf. Jc i^y*- repetircf^ 

ba ba j i)i6mifct)e gtcd)t eingef(t)lt^en i|l. 2>ic eanbe^^^d 
ren tontcn ia nttftt fclbtl tutorcs fcpn / alfo fe^ tcn fie anberc/ 
wib giengen aucb nicbt bie Agnatos unb Cognaros oorbet) , 
iDie biefer Mos no(|) in Gaiiia i|i, ba man bie Srwttbe 
fiuf j 3la(t)fi5)au^ befcftciDct , mit it)neu de tutorc dando dc- 
libcrirct, unb einen auS i^rem SRittel boriu ffSgiU , Vicl« 

PoiiCAT l€S Loks^ Crvilcs diins Itur trJrt nMtHr^t .in g* 

iml>att4) xa i 6. ^nttfix. Uttb mcnn bcrPrioceps fecti 

. nitoreiii teftameniMjttm Qdcr legitimiim iuc|)| coofinni* 

ren ober approbiren toifll , tdti cr iDn optimo jiire MriMfi 

fen , auc^ Obne rationibqs decidcndi , ut ipti rcfpondi* 

. mus in ejusmoai c^ufa nacb 3erb|l , m[i)t6 ber geqenfeU 
ligc Advocat , D. Boenicm , nid)tfajfen fome / bci: immec 
uod) rationes dccidendi ium meniqjlcn babci) bcrlangte/ cup 

futor lcgicimu^ vel t^(\amenuriu$ non admittatur« ^| 

lotiiait noA au j bem altcn jure tutei^ t)cr , Xtoffi befen 
Ut taxor oatt, toai bct Fupiiius )%U0 uicbt braucdte^ 
ffir (ic|» UMtm burfftc, n^ic tt in bcn tmeiis iUnOriQBi 
tioK^ ifl. OUfo babcn e- g- tnt ^er^e bon SBraftant/ Ciain 

unb 6arnr()en ein ^ect)t/ v^tKbtS man baS '2(n0ef<!(lnen0 
uet/ n)eil fonHen bajjtnige / n)ag ber Fupiii nicbt t)rauct)tc/ 
unb ibm u6rja mar , bem Principi gebbrte ^ mie e« nocft 
beut m ^aac tn €naeHanb i(I / ba ber Kontg aM , v^t 
^en Fupiiiis uutcr 1 1 3al)rcn ubcrjlugia i|li jii ficb ntmmt^ 

«tnn rotc «^rupiu (• t»iat(^i «UwitMcSBafcr Oini 
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-^. . AUTORITATB TOTOEUM. ^ ' %ox 

TITVLVS XXI. 

DE AUTORITATE TU- 

/ TORUM. (1) 

In ^ui^uf cmffis Jit neceputU. 

AUtoritas (z) autem tutoiis in quibusdam cauiis 
neceilaria pupiliis eft, iii cpibasddm non eft 

- neceC 

- lirlajren. Hodie ft{Kf mn m\fi, auf Ne tcftamemariam, 
IDcil man mi^ bic teftamcnta gellCtl lajfct i bie legitima 

aicl) Oen gccHnDcu ttbcrlaffcn / obec (le mecbcn aBc a Prin- 
cipe confirmicct. Sc^ bcii ©cuif(t)cn qab man tHcbn ta- * 

tonbus ein honorarium i bci) DCIl 3i6metn tDOC W txxt^l^ 

gratuita , |te fagtcn : aeScnn bec Pupiu nuc lii()4Ui ttoi ir 

> ^cu ^ ftc Ueffcn iW bcn U&ccfct)up Don aOen f^xm 

FupiUi i iMicC iomitt wADiC tutela aiinmiiftmria lUii» 

foium» imb MiMNi fetite iR^^ Vid. 

I .ScmtTw W D/f ^y?^ *. tKi^ecBmR tii 3Bittcnl)CCfl flcfo^ 

> ' 0(t : Omneui tutelam hodie ceno refpediu effe dativam. 

' Ci ) Vid. omnino DifTenaiio mea i» Gtmdlingiams P. XXIX, 

hne: JeAttUrim0itmrmn& eunotrump etoltid)t XtJSiX. 

Cvmmc enim non aotorkatcm tmerponit. ^cc Tutor 
' Iji Dcm Pupillo gefcQct^ uc dominus. £>ec PupiUus if{ 
I - CntWcNC infans , fo micO CC pro abfentc fl^lten. Vid. 

- l. deReg.Jur. ibique Petr. Faber, difcipulus Cujacii s 
^ " bicfCC nennet tl)n fel^d Fabrum bene dotatum. @o 

bcc ^be ein 5linD ifl/ tt)ut«bec tutor aflil oOcw fiiono- 

' mine. £ipo necautoriuce bic opni cfl» 

I (i) 3)al SBoCt AliirKi^if j|l etn vocabulum relativum , un& 
\ W imi nmt) l)ec9iomif(|)en Jurispruden^ tVCOCA in receflii, 

j obtr bci) mi bat ti fcincn aiuftcn. Derivatur hscc vox ab 
^iKtf»^, benn Dte9lomcc betc(u()teten beng]?enfc()cn fecun- 

dom hcbdomadas «ratis , wtC W Cl ncnntcn / OOU 7. l|t 
7- 30^cn. Coiif. Censorinus ^ die NstaJi. 3ii Dfi} 

. fca 7. 5af>ccn i|I tcr PiipiUus im 

im fiinofus & mcnte captus » pro abTciitc bajtebatQr» 
; « wor ficicbil eamia. -JRa* eccetCftlW CT^ 7* 

.... . . 
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^0bm bU lt>i)it^n dud) ixrgUtctxn <&¥ifiQnes tatebr 
babt ? ©ie ©eutfcften ftarten etjebejTen feine rcaamcma j 

dlfo fdDei au(t) bie turcla tcftamencaria mq* S)U tcfta^ 

menta ftnD ben ©eutfctKn febc fpdt txfanni mtbm > in bec 
gRarcf jinb jic eifi tcmpore intcrregni auffommen. Lc* 
gitimam tutciam t)anen fte auct) ni(6t / fonbecn ber ?an# 
bc^^i^r tDor aQeieitSocntttn& tm ^tneruntert^oncnftttti 
Dern/ «ie btt 5Cat)fet; SBontiunb mar Kbec Mc JKiriMC aOee 
feiner ^rofen a^aaat/ oartim ftnft bic Dattiit bc^. 



(c|)m(. vidt [fm^ &^BMK;a 

jCtget / EleAon Saxoniae oUm in tota Saxonia jolx tme- 

laE: competiirre. i)i)naea(t)tet ftct) berfelbe fonll tn berflleic^eit 
filim £oa)cn Mtrt}! t)cct) tjerfleigen pfleget. Hodie muf 
alfo un jcDer Tutor confirmiitt iDcrben/ 9et)6ret fol(W bent 
8ant)4S Oerrn ^ unb mem eS bcriclbe ben mi, feintn 

alterncn ; £^CUi Magit^ratiii» (£| fau fciner ber tuteiac 
tcftamentarise ubcr legitimx ohne M ^ao&tf ^JSWCtl Cm* 
firm^tioii untcrii^n / ei i|l aH4) fetn jni noviter jmrodu* 

^ftom» fontKrn nur in Ap^. 4? «^. if?»* repetiret^ 
IHI iMii f)i&;utfct)e 9le(I)t etngef(bli4)en tfl. , Dieeanbci^^a 
ren fontcn ia nitibtfelbil tutores fcpn ^ alfofc^tcn |ic anberc/ 
linb gicngen aucb nict)t bie A^natos unb Cognatos norbco , 
mt bicfcr Mos noij) in Gaiiia iji, Da man bie greunbc 

aufl 3lati)?^>au^ bcfcbcibCt , mit it)neu de tutore dando de- 

iibcriret/ unb eitKn au8 i^rem 3Riticl barw fei|et. Vid« 

PoMAT /«f Iffi^ Ctvil^s diffts leur »dr€ nAmrel* in 8* 

vxi^ aiKti in foL i 6. 9t((>Ir. Unb meitn Dcr Priiuxps beti 

tiitarem teftamemariimi o&cr le^imum iMA confimd'* 

ren ober approbircn mtli ^ tan cr tbn qptimo jnre oamcrfi 

fen # aucf) obne rationitnis decidendi , ut ipfi refpondi* 

mus in ejusrooii caufa nacb 3erb|l / mclcbeS bcr gcijcnfci* 
f cgc Advocat , D. Boenicm , nicl)t faffcn tontc / bcr immec 
ttocb rationes dccidendi jum wcnigllcn babei) t)crlanqte, cur 

tutor legitimu^ vel t^ftamentarius non admittatur. 2)a< 

lommt no(b au< bem altcn jure tuteix ^r t SCrnfft beifeti 
bcr tutor aac^; mi ber Fupiiius )%li0 tiicbt brauc|)lc# 
(k A4> bei)alten twrffltc, oic c< tn bcn tDteiis iituftrimn 
tfl. 9IIf9 iKUKn c § bte ^crioge oon SBrabanf/ Croiit 

vnb Sarnr^en ein ^ccbt/ man ba^ 2(n0ef<!llnen0 
tiet^ rocit fanHen ba« jentge / ma^ bcr Pupiii nicbt brauc()te/ 
tinb ibm ubrig mx , bem Principi gcljbrte , mie ti nb(6 
beut \\\ tm tn i£ngcaanb i|l / ba ber SConig aQed / oai 
bcn Pwpi^iis uutsr i* 3al)rcnubcrtlu§igi|liai<|t(b nimmt^ 

tmn nw^errupiu (o »i(iUb4U/ aUitfBMcS8a|cr 
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TITVLVS XXI. 

Dfi AUTORITATE TU- 

■ ToayM. (I) 

AUtoritas (z) autem tutoris iu quibusdam canfis 
iiecejllaria pupillis eft» in quibasdain non efl 



- «rtaffWI. Hodie fiebet man tt)0[H auf bie tcftamentariam» 

iDfil man aucft bie teftamcnta gelten Idffet 3 tne legiciaui 
tttrb ben Srewnbcn u&erlaffen ^ ober j]e merben oOe a Prin. 
cipe confirmicet. SBi^ beu Seuif(()en gob matt btebn 
tonbus ein honorarium 5 bei) iHtt attmern war btc «eia 
grataita » fte fagten : aBBenti bcr PupUi nuc t»a< ec 

- ^ ltterfct)up i^oii eillen ©utern bel 

PupiUi 5 IM^ loaimt no<) btC tatda aifamirifiratoria Illu* 

firfiim, unb loa^ DaDon tcine 9iect>nunfl gefcftie^et. Vid. 
SciutTER ad Dtgefta h. t. Da^st Beyer in aajitunbcrfl flei(W 

0et : Omneai tutelam hodie ccrto refpedlu effe dativanL 
ii) Vid. omniiiiiiDiflcfCafio mea in GmdiffigmkP. XXIX. 

n.6.4e Attttrkm mtnm. CMtf MSCu Icfen bie Rih 
ianc : Je^jt$^i4$mmimmS ^sBmm, a5et ni(t)t rtJS)U 
Curaior enim non autoritatem joterponit,- Tutor 

ift bem Pupiiio flefe^et , uc dominus. 2)er Pupiiius i|t 

- cntrjc&er infans , fo n>irb er pro abfente fl^lten. Vid* 

/. S« deReg. Jur, ibique Petr. Fabur, difcipulus CujAcni 

Diefer nennet it)n felbf} Fabrum bene doratum. @o knitf 
fict ei:bccttiititibifi/ tiw^tKr tiMf oacl MctR &o 

lame* ^ Eifo nec.autoriuce luc opus eft» 

(1) ©ai SBore Au^has i(l ein voca^ulum relativum , «nb 

(WC awar nact) berSRomiftben Jurispruden^ mai in receffu, 
a&er 5eu un« bat e« feinen ?li^m^ Derivaiur hxc vox al» 
augendc, Oeun bte9lomer t)itract)teten bcnWciift^ iocoiii» 

dum hebdomadas «tatU > »ic HC Ci ncnntcn/ OOn 7. }tt 

7-3^9rfn. Conf. Cmsomu^^dieNMiiA 3nbener# 

fcn J^mn Id t« Pupiltai cin Jtatb , i^ans Tem, fic; 
«ti nmofiis & mente captus , pro abfente habebatur. 
tmor faciebat onmia, sjiact) CtCCtCOtm Ctjltn 7. 3al)^ 
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neceilaria: ut ccce, ii cjuid dari libi llipulcncur, non • 
cft necelTaria cucoris autoricas(f)> quod ii aiiispro* 
mictanc pupilii, neceflaria eft cutoris aucoricas, >fam^ 
qUc placuit , melioreui c]uidem condicionem liccrc 
cis were, eciam liue cucoris aacoricace : deccriorem. 
vcro non aiicer> quam cum tucbris ducoricacc. Un- 
de in liis caulis > ex quibus obiigationes muauE na- 
£:antur> uc in. emcionibus» vendid^Qnibas» locacio-. 

' nibus» 

ttnfiebac puer^ i. c. purxs, cujus pudenda non crinlta 

funt, mWt tht Hmn o^n^enSJlcnfcft^n gtftaltcn murDe ; 
iinl) 06 fict) M)on Dcc ?8cr|irtnt) cinigec maiTen m exeureii 

HnfiinflCC ^ plcne tamen nihilominus pucr confentire ne- 

' quit, SEBcit inDcifen bic 5EinDcc na* bem ikkimi i?tabc 
. imiflcmNl' ^Mii^ rebtn{6nncn/ fo^ mn fdbige ni(t)t 
' oflticit negiigirct, fon^cm ftc mtt barju gtiogen , fonbcr^ 

IM) 1^9 OQtn donationibus 9 ftipalationibut » & lolconi- 
bas aliis» obi pcarfentia opus crat , tHllic^ mM ttcXin^ 
fyt verba fofenma auJfpre(l)en / & quidcm^tor fede- 

bat 9 pupillus ftabat, bacum ijdt Petronius Arbiter t)it 
tutelam fedentem gcncnUCt / unb Burmannus l)at ail(ft 

bieft Obfcrvation gema^ct. DaS 5tinb mar nuc cin tyiW 
. Ut SJ^cnfct) , tonu alfo niu; balb confentircn / i)aU) ftipu; 

lari» mare tutor autoritatem interpiMaiBfe debebat*quae 
V0X m ab augeadb» tDit Nic- Heinsius ad Vt&enm 
$ar0tlum L\f.(X 1 \, obfervirtt. €C tmtfit perfonam po» 
idlM^ iitmi£am fupplene » int^rare • augere. S)(inittt fa j 
qjtx Vmnvs unft Bacuovius, t)tc rator t)a6t tSproptet in* 
tegrandam perfonam ti)Un mufcn. Confenfus erat fdp- 
pletorius , auAivus , bacum faget man: Tutofr datur per- 
fonac. Nam tutor (olum confcnfum augct 5 in rebur 
COtifenfus augeri nequit. ©icftg l)at mau aQeiCit 

' DOO Dtn Pupillis unb Miaoribus fttUglVAtt 0 Poltoorl 

nciuuti bii Dcutfittn. 

(j) Qu. flRufle bcr Tutor adejeit auftoritatem intarponi- 

rtn? Refp. 2)ie Tutcia id etngefit^ret ©orben^ ne pu. 

pillus damnum faciat. 5D0 alfo bCC Pupillus feinert 

@ct)aben, fonbern nuc Sortbeil au gtmartcn bat, @. 
wm i^m tmA «tfttKQcEa mirb/ uU St locupietioc» i)a 

«ttD Ktnt attcoritas tiiu>rti trfMftot. 
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nibus^, majidacis, dcpoiicis» ii cutoris aucorius non 
imerviinkc» ipfiqui<km> qui cum hb contxahunt»' 
obl^an^. : ac invicem pupiili non obiigancur. 

Excepio in /j^rcditate»^ y' 

$.1. Neqcietttmenhaeiredicatehiadare» neque bo^ 

HorLini portelTionem peterc , neque luereditacem cx 
fideicoinnulib fuicipere aiiter polfiint (^)^ nifi tuco^ 
ris*aiicoricate> (qumvi^ iiljis locro^ fic) ne uUum d»- 
mnum hdaeanc , . . ' 

QuomQdo intcrponi debct. 

§. 2. Tutor autem ftatim in ipfo negotio praftiisf 
dcbcc audor fieri (5)1 ii ii()c pupillo prodeile exifti- 

• r mavc- 

•"'-^ — • , — . I 

(4) SBctl t)(C Pupill in bonorum poireffione petenda utlO 
in hanredicaus pecitione @ci)a!)(n Uiben (OtltCi fo iHtt Da 
aucarstas cutorisnfttiHd* Picis: Hmditas camen: eft lu* 
crauva? Rdfp» icA effis ^tiam poteft daiimofar fi luiae» 
dius non fit fotvendo.' Hatres reprsefentat defiiiidluii 1 

' alfo \)ai\i\t ifl aOe ecftulbeH fcejot^Un imitTen. 

(f) mu(le in contincnti flef(()el)en# tcnn ein ftalCec Con- 
• fsQs iii feia Caisirens. SBctm tm contrabiten/moaenHNt 
feK4Sd4Kflaii|aii^4)enAi^^ Go-. 

. 'ampmo$ ^mmHt / c£ fet) miC folennitacis gratia 

Ni* <Si ifl abec ni(t)t fo. S)enn iDcil cin [^ancc Cenfens 
. lein Coniens ifi , fo muilebcc Tutor, loenn ber Confcns 
ferm fci)n folte / alcid^ Den Moment Die anbece ^elffte fup- 
piirenr foriil »erlofd&et (a biefei: l)al6e Confens. Dicis : 
©ec tutor fon es ja ft^tnacl) t^un? Refp. 3njn)if(t)en l)&r^ 
». tt l(ieicc aut / unD menn gleict) Oer tmor feinen {)albenCon- 
fens batttt $ctt)an t)(itte / mdrc ct botb ni(t)t vaiidus gen)C« 

i«^ i)inR (&l balb<t Coofens ntCDct tm ConfBOs,^ 
iMmatt) WM tliC reCcocradUo |a Ctft linctt QCHCn legem • 

ctne neue iiaiQn erforDert. Iboxmi folget/ Nt totor muP 

fCDen/ l)Oren. SBon ftiefcm aAu folenni, ad quem prae- 
. fentia tutoris & pupilli requirebatur, vid. /,189. rf^/ff^t 

j«r. ibique Jac Gothofredus. ©ie Komer \fi!bm aBejeit 
aucoritatem & confenfum forgfdliig untcrf^)ieben. vid. 
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maverit. Poft tempus vero> vel pcr cpiftolam , aut 
pcr nuncium intcrpofita autoritas nihil agit. (&} 

[ . 

diAinguirUtt tltCOt i\t tempora infantia; 8c puberratis i t>CLs 

l)cr finm m (tucb Dicfe nmtti^uUm ^om nlc^t. Wiit 
mnntn bt\jbt6 tin ^oUmtt i i)a{)ct ceOim aucoritatis in- 
rerpofnio cx continenti. 25(1) 3iomecn l)atie eint 

fulUle Raifon , Xii\% Grotius de ]ure & P, agnofciltt ^ 
fcilicet Galenicam & Hippocracicam fuiffe dodrinam.. 

©iefagten : gin impubes ifi nuc ein t)a[bec aKenf^)/ fein 

Confens (jl nuc Cin t)alf)eC Confens , ein ftalbec Confens 
j(i fein Confens. Tutor fupplet confenfum , nihil au- 
tem non poteft fuppleri , fipplere pracfupponiret eni^aS* 
Confenfus vero folus pupilli eft nihil > Denu CC !(] biUiJ» 
Ergo per ratihabifionem fuppleri & autoritas interpo- 
ni nequit, n)Ot)l abcC in continenti. Dcc Bcmft)e rai- 
fonnicet \\iA)i 10 metaphylifct) Ulll) abltrad , Dacj» Ijl it iU 

fumm / tDie Simlerus dou feincn ©cOmei^crn faget- Slbetr 
h*efe ginfalt Dec3>eurfrt)cn mt mit cincc invioiabien Xccuc 
fiec<jcfcafcJ)afftet. Sille^/ ma^ bei) Den Deuifctcn nocl) ho- 

' dic in materia tutciari obtinicct / flCtCaUC ict) mic auf citl 

^latQm m bctngen* j mic abet t)tec in oielen £uu(n 

flnbcn/ fOnncniDiCaH explicandum Jus Romanum ticff^ 

bd) bcauften. !Der 2)(u(i*e faget/ tan auc() Autorita& 

interponicet IDCCrtn ex poft fado per ratihabitioncm, per 

cpiftoiam. ^ei) uufi! iicQct ni(f)i5 Dacan, ob Dec DocmanD^ 

f(ftafftlicf)e Confens in continenti eDec ex poft fado t)[Hs 

gugefoiuinen fei) , iinD l)iHDect nic^tS/ Daf Die Facuhas 

Lipfienfis . mic Mencke in fcilUn PdndtBis anfulKct/ cia 
ncn ConcraA fiir nuH UnD nicftlig CCflcicet, quia confcn- 
fus & autoriras tutoris ex poft faAo accefferanl j DCMn 

fic l)atinepte g:fpi'oct)en, unD Die Raifon ^ccStoincC/ eur 

in continenti autoritas tutoris interponenda » nict)t DCC^ 

(lariDcn. . 

(^) Qu, Quid, fi fine autoritate tutoris pupillus contra- 

xerit ? Refp. !Dcc Contrad mt Don Sciten Dcl anDccft 
fcdfftig/ Dcc blieb it)mvaiide obiigicet, »cnn bcrPupii- 
tus m\it, bci) Diefcm (lunD e«/ ob Dec Contraa oclten foltc 
SDacum nennte tt.m Decgleicten Contradus ciaudicantes. 
©em aiiDeifn gcfcl)al)e cect)t , mtm bat cc mit cinem ^in^ 

t)e contrahiret fme autoritatc tutoiis ? Scmu^ja IjicCUntCC 

cim t)o(^ inicntion geftabt {)abcn* 
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Qm csfii int€$f$m mm jwtcji. 

5 • Si incer tutorer^ pupillumque judicio •gen'* 
Jum fit : quia ipie tutor in retn iiiam nutor dle*non 
poteft: non praftorius tutor (uc olim) conftituimr , 
led curator in iocum ejus datur : quo curatorc inter- 
Tcniente, judidum peragitUTa Sc eopera^, cuni* 
tor cHc deliiuc {7) \ 

t 

0- -M ■ ■ _ ] - - ■■■■■■■ » — ■ ■ ■ >- I I - 

(7) ®it 1(|[1C SraflC i(i : Quo cafu tutor autoricatcm fuam 
imcrponere oon poliit? Rcfp. In caufa propria 3M# 
fyX man tn fol^em '^a^ tiniXi Curatorem ad interim Uct^ I 

orbncte , fo abcc ^ncn StuQcn bco un« (hu i lcnn tocr Dcm . \ 
Pupiiio ermas fc()ulDi9 iO/ oDcr m il)m procefiicei ^ tmr» 
nubt iucTutei fldaffim, ttcittf oud) fctK)» felbfi JvmiaA- 
io ATm 71. %mm f mmi vm fim tan , Da| ^ 

*^ bief; NoT€tIa r^»tiar » m biefir cexruc InfUtutionum» * 
fci)ll raup. Si haque incer tutorcm & pupillum Jis o- 
riatur, non poteil clfe cutor» alias in fua ipHus re aur 
toiitatcm interponcrct , fontl l)di(e CC in caufa propria 

judicem agiret i Dat)er i)at man cinen neuen Tutarem (t^. 

f(|^^ qui pro pupillo in judicio loco ttitoris primi a* / 
feret. 2>ic(m nemiCI Paulus Mcrem prMUrmm. Jom* 
9a£im abtt foict: €1 1(1 nt^t nbttiiq , ut cutor decur»' 
ftd faffidc» Curatofem dari SD^roiK? Rcfp. Dcit 

dten Jodieiis gieng aati folemi , bie alren foiennia un& 
Reguix juris j^auerten noct>/ bat)er wurW Tutor erforbcrt. 

Ergo primus manere non poterat , obflabat regula : 7#« 
terem hahMti tutpr mn dMtur. SiUcin t6 ()ief ; Re vera 

IKU er teinen Tutorem ; Dcnn meil er in licc cum popil- 
lo ilttfo t(l cr inefficax^ Non effe Scnoo appaierc ihbmh 
falilKis fum onnm ideni^. lu lice tucor prinitts i|p« / 

' paiere non i>aterat. Uvfimnjmif Cl tV^rc more 
ftt)c|)CII* ^id* infi» de Tatelis^ Tlr. %u conf. Schultimo 
sd h. L MoTditcr ^at DCT Tucor primus aufge^orct-, Im- 
pnbcri curator jure TCtcri plane dari non poterat. £r- 
go tutor datus. Slbcr fub Justiniano non rcquirebatur 
tutor praetorius > fufficicbat Curator , qui res curarct. 
S>enn Olle folennia Juris Romani ceffirtcn bti)ni ]vsrt* 

' MUMo. Ergo cciam conclutiones inde dedu^se* 
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• TITULUS XXII. 

QUIBUS MODIS TUTE- 



P 



LA FINITUR. 

Upilli pupilljEque, cum pubercs cflc 'cocperinc, t 
tutcla liberaiitur (i). Pubcrtatcm (2) ftutcm 



l)at bieftf 6et) mi mittt feinen 3iu^ert me()r i btnn eJ 
fan fteutigeS Zaqti Hmv / Dcr in^ litc cum pupiiio ifi , 
ttttor iiHtDeit , ja el ip eine eirane ftarauf gefe^Kt / nem^ 

poena Cred^i cotnmilfi h. e. ejus , quod pupillus 

ip& debec » tMiti cc ni(i)( foU()e8 bet) Dci; mvctmm ^^i^i^ 

' flet> 3a ei ijl pXM hl^miae in Sov» 7% C, i. 6* 2. DOCW 

<tuf sefeiiet. t)af (lincr INC Tntd oMrcicti foa/ fi eft w 

• iitor vcl dcbiior pupillL 

(i) i|l *n mxm 'lm\ bte Urfc(l)e oefaaet worDen/ wac* 

• tint eS ^eiffe: Tutorem dari perfonae, Curatorem rebus, 

nunmebr aber folgct/ Daf einer , ber pubes morDen / fiic 
<mc gance ^rfon ,^ pi^ne confentirc poffit , geac()# 
tet aerbe. • ©iefe< ifl Der er(te Modus feivendi tuteiam; 
^ pubes ()at olfi^ fcincn tucorem mc()r 9onnbtben/ qui 

. 









11! 



Curatorem. \ 

f a) S5ei) Den Mafcuits tfl bie Pufceita» im uben 3<^ftc boc# • 

• ftanben. SPon Dcn foeminis faget man nid)t letcj)i/ bo^ fte 

• puberes jeon / fonDccn quando viripotentes funt , libe- 
Tanior atutela. Atqui viripotentes effe cenfentur, quan- 
do nieilfei fiuere incipiunt , & hoc fit ordinarie anno 
lecacis ntno. S)iefe Annos ^at JtrsTmiANusgcfeijetilinb 

foaet btcc # boi iOHir fon^ beo ben 3t&tnern bie pubis in- 
fpeaio bco Mafici^u^ 4ef<)ei)en , ob c^ ftOoii be^ bcii 

mellis ob radoiiem allegatam flk()t Il5tt)l9 9en)tfen , bOC() 

baic er nunme^r foltfte^ autb ad niafeQloseiecendiret, nt 

pubis infpeftio ncceffaria fit. /. uh. C. quanio uu Qu. 
3ft ej benn in fa<^lo aabr 1 quod veteres pubem infpe» 

' .xerinc ? Refp. ©ie inei|len ^uriilcn / fonberlict) Jac. R^- 
VANiOTp MI^M iCt«4^ 

m 

% 
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vetcrcs quidem non Iblum ex annis, fed edain ex ha- 
bini corporis in mafculis arftimari -volebant. Noftf« 

autem majeflas dignum ellc cafticace noilrorum tem- 

» porum 

bai (c t)en Sipmctit beralcictKn S^inge fSMb flcCc / cr ba* 
, it btt AmiquUdtcn tMtt Mltattbcti / nmii Dic SKtaiff 

nfal)! corpuar deniMlirct , fotlbcrtt HUt «llf Dcilliabittim ex- 
teriiatt corfToris acfcl)en / Hnl) baMtll judicitct. Wt* 

tC fid) la ni(^( gcfct)i(f Ct , mc»ncn fiC / quis iUanl infpeaio- 
ncm habuit ? An Prsetor ? Quid, fi lippus fuit? faqcC 
PiTiscus in Ltxtcc Amiqu. Roman, SQBic tDCnn cr pubem 

J)dttc qDccr unb ni^t rc(t)t 9cfct)cn? @ct)a(t)(cc K^vARDai 

inCQnc(, babicum corporis ^ciffC nt4)C ipfa pudendaphy- 
ficc infpicere. Ulpianus unb Plinm \^\{iXi f(t)Otl gcfai 

loct I i)c» bctn 14N0 finnc cftmr dti TeAimenc 

tfXL Ejrgo etiam a cucebi quetn libexari hoc aiino»&- 

die liqoerew ^if) l)abc abcr cinc cigcnc Dijfermiti^rmm 

%maO){ in Guttdiingianis P. XXV. unl) gcmicfcn/ fcaJDic 
infpeAio aflcrbing* obtinitct l^abc- @o n)rnia man t)ic aU 
lcn DcutfctjCR Dcsmcgcn augflcla(l):t/ fo mcnig fan man cl . 

bcn iRomcrn Ubcl ncbmcn. mi cnim «iam infpedioncm 
pubcnaiu ijabuere phyficam, c4 jlci)Ctim Sfecuh Saxmc9 

vnb Suevito. <Dtc ®ricct)cn t)a5cn au(t) gcoi^ fecrskM^oi 

infpe<fijon (|C^M- S>a< fiCBNHfC ^ AiosToniAMB con- 
trsi HoB«jiiiM & RxBiiAiniiM. DctHI Fkoisks ^t ntff (it|)e 
C<dleaanea mCmmemfU ad jir^ephmem^^ tMI CT %Vtm» 

fcn ^ Da^ ftc ctiten gcmiffcn tn gcfc^ct , an mWm ftc bic 

juvcnes infpicirten , an ad matrimonium fmt idonei» 

• Grotius in Fior. Sfarf. jetgc t / t)a^ a!i(l) Dic 3nl>w ^°^P^- 

Aionem corporis iorflCnOUtmcn. Plato etiam foeminas 

iofpici juffiu 3^111 ba iMc 3id)cn Dcrliaft »iirDcn, f9 t)ac 

Ofan 9lci(( ventrem itfpicicil, li in qoem caderct ftirpa« 
do > eum efle Judxum. SrBTOKn» §n IhnMgm C I9» 

crjcl^fci / ba$ cr iR fctiicr Sugcnt) qcfcN / iHif uiati ctncii 

TtCtim / an elTet cifcumafus. BtC ^&mct t)al)cn ixm 
VX Dcn 3ci(cn Pauli, qui vixit tempore Alexandri Ssveri^ 

bcDbfr Tutei ni(t)t bic infpeAion qcbrauct)ct, abcrtocb bco 

bcn Nuptiis unl) in matrimonialibus. S)cnil l)ic SR6mCt5 

bcoratl)ctcn <?ar balb / \>cA fagct Tacitus , bo it bic ©cut* 
|ct)cn unb 3i6mif(t)cn Morcs ^jtm cinanbcr l)dlt / unb oori 
ttcn crilcrcn faqct : SeKM pPDomm Vamd, ^ic 3iomcc QUjO.. 
:|Ml tcp ^lilnail srayitatem fCHIO^ (IH^ «d ptttdBDtiam i 

> . ' ;■>■■•. ^;- . . ; • * •(OtfCC' 

•v » - ► ' t 

> 
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porum €3dftimans, bcnc putavit : quod in foeminis (}) 
cmm antiquis iinpudicum eilc viiuni eft, id ell, io- 
i^>eftiaii^ habicudinis corporis : hoc ctiain in mafca- ^ ' 
los extendcrc. Et idco noftra fan<fVa conftitutionc 
proniulg^ca» pubercacem iii maiculis poft decimum | 

' quar-^ 

telicr tontm ftfMbi)eora(i)(n« Bynxirshokk fagrtmKti, ' 

emiuiio.lacum haiNiUfc iorpediaoeni t mdi ktii fM; m 

fogm ObfervMmihis lA. |« up. Imfur/ ta^ \xi 

cxperiroenta t)af>e9 ans(|l((l(t ^Um / e. g. an ercftio cat- 

. cis adfit ? moDon (r obtt U\\m Semet^ 6cDbrhtQ(t' S>tt 
oI((n 3uri^(n maren t)iern6er \xmm : Bie c^ir^am unD , 

Sdhkniam fa()en auf poientiam generandi aAual^ni, quam 
cx ipfa infpedhone oudi cprporis judicari voIebanc,ve> 
ittcndiim<in lem ipiain» uc kiatur» an quis habeac in* * 
ftmnetita necefTaria .ad jenerandum , an habeat uien- 
lalam fittis manaccm. £>ie PrHMkam, abet faben 

ouf t)te Rcaiii4t| itnb fiiattn , Dap e I nut^ n&i^ig fe« , m ^ 

nudum infpkiatur corpus, tnt)em llian in t)er Jurispni* 

' den([ auf Da« ftt)e/ quod fit pieriimque , in b(m 1 4&ea 3af)r 
merbe gemeiniqljct) einec pubcs. Priscu^ Javolenus 
' me^nte / man muile bet)t)e j 6rau4)en nact) ':Sef(t)a||ent)ei( Dec 

Umfldnl)e ^ i. e. externum habitum corporu> ipfamque 
infpedionem conjungi debere pro re nata. ^OmCi; 

Iii<i4xen au^ Der denudatione uKnts t tmc t4) aul Dem Stm* 
. Tomo de iofpeAione Judaeorom bemtefcn/ unD trren al^ 
fo btefentgcti/ biclM) glauben, 6if 9tomec Witen fo Uxi^ 
oemefcn , bap fti berslcicten S>tngc ni(t)t flcDcaud^i. - 
^ fei)let a6ec auc^ Justimiamus , menn er bie lenrentiam Pi*- 

culianorum approbiret / Unt) bie infpe^ionem apud roa* 

fcuiospro impudico ^aU^ iul)em /a Diefc^ ^ tt^a^ nid)! li- \' \ 
bidinis caufa gefttie&ct ; fciue impudicitia ju nenneu. 
oefd)iet)ei aud) no(|) ^u(c lu Xage toto die ht\)\M , t)ap i 

|gt ^aO t)er 9)01^ t)ic infpeAio ocolaris pudeodoivm etiam { 
« dif erfo tm flC(i()ict)Ct. 

(i) Scnti JusTniiAiiQs gloiM, baf Mc 9i6iHCC bcftMcn Wc 

famkias llid)! iofpicicct # fi)ett fo((()ei impudicom fct) ^ fO . 

4tcet er mtebec , mxl bie 9i5mer be^faOI cinc gang auOcrc 
Raifon get)al)t. 3>enn oon eincr Pueiia fat)e msn nur t^ar* 

OUf/ an habcat menfes , un& n^enfl bicfc jt(() duffcrUU ^ f^ 

^)ieUen (te el fttion fur ein qemiffcg indicium • quod fit vi- 
/ffioteni.ttltbtVacaUoip&in^ca^^ ^i^t 

N SBadis 
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^ qWrtum «hnum complecum illico initium accipei» 

di(pofiiimiis : antiqaitatis normam in fgLHiinis hene 
poiitam^ iu fuo orcUne rcliiiqueutes , utpoi]; duode* 
ctm annos <x)nipletos viripotentes eflc credantur. 

\ V. De cspitis dimiiUitione puftHi^ 

' $• I. Item finitur tutela, ii adroeati fint adhuc im- 
puberes , v^l deportati. (4) Icem a in (ewttutem pu-? - 

pillus redigatur , vcl fi ab hoftibus captus fucrit. , 

De cmditioms eventu. 

Sed & ii usque ad cotam condttionem datu» 

fit tutor teftamento j seque evenit^ ut dciinat elle tu- 
tor» exiftente.conditioue. (^j , - 

" ^ De 

(4) ©CC ^nbcre MoJus finiendi tuteJam ift CapiUs detni» 
nutio^ fea Mors civiiis. 385cr XixXi civis Romanus, nicftt' 
fui juris ift/ tMtC l|l x(\^i mc{)C in tutela. Ergo omnis ca-^ 
pkis deminutio tollic turelam refpedu pupUli,ci$f(pitUit 
Maxioia , Media dIxi; Miidma. Qu. QuenfKMdo pupU^ 

' hit capitis^ demintttioQem maxiitiam & mediani pati ^0« 
tokf Refp. Id qnidcm raro fieto. ^ pone eafiitn» 
baf bCC pupillus pubertati proxinitts gcnxfdl/ £c malitia . 
fupplct aetatem , DaJ cr crimen perduclIionis& lacfae ma* 

' jcftatis, aut aliud acrox crimen ftcgdngcn / l)a fonU 

ft<9li4) deportiret iDcr^cn. i^abtn ttjic Docft ffjrcmpcl , ba 
ein impubes mit t)(C XoDeS-Sicatfe angefeOen n)uct)e/ ut 
refpondimus in cafu nact) 33caunj[(ttDtid ^ (actn SiOnei^ 
i)er^3uiiae # t)(C no(t) nicDt 14. 3<^r alr mt 1 mw^\^ 
Si^uer ondelcger* 2>al «Mir citK llorcN Matii^ tomm (^dt^ 

tC cr dc jurc ba^. S^nir DCrUcnct/ IIM tero diaavimus 
' gladiutn. Ira ctiam apiid RomanostOhtingcrc potuit > ut 
pupillus capitis deminutioncm fuftineret maxicram vel 
mcdiam. ()bnf auC!) Dic Tutela per minimam capi- 
tis dcmmutionem , i. e. arrogationem, auf 5 fccnn Da6 iff 
mutatio Aacus , n)0t)UCCt) DCC Pupillus in alienam fami-^ 
liam gelangCC* ^^^^ arrogi^to.r jam cft ejus tutor^ 
C5) ^ipQKitati fOtllKrUiO. m tmda teftamciitariat ^fil^l 

. 5> ' wn, 
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De Morte. ' - r, 

$. 5. Simili modo finitur {utela morte vei pupiUo^ 

rum, vel tutorum. (6) 

. De capttif demiftutione^ 

' $..4* Sed&capidsdeminutione tutoris^perquam 
1i{>ertasvelcivita$ dmittitur, omnistutela perit. (7) 
Miuinia aucan capicis deminutione tucoris , veiuci li 
fc in adoptionem dederit,Iegiti|na tantiun tutela per-« 
ic : capterse non percunt. Sed pupilli & pupilla? ca^ 
picis deminucio>licec minima iI;>onuies cutelas coiliu 



cS , ia^ btr Tcftator cinc Conditionl^iniufugel / «. §. mcna 
MciTJus nid)t Immbttf foa tt mmi eoI)n| QorimuiD 

, fct)n ^ Ol^ Pjftuius fofl (Qtor fi^n / donec PecrQs Veverfus 
^ iuerit ex itinere» ubi coDduidne exiftente deflat tQtela» 
' fed non ceflat munus Magiftracus » unD t)i(f(i; nui| CimU 

ant)crn conftituircn. ' ' 

(6) ^ict folgct Cin nCUCr Mc^us finiendi tutelam • minlidt) 
Mors natural/s i mors omnia folvit jura & omnes ob- 

' ]i|;ationes, t)a()CC ifi lcictt iU cra(t)tcn/ Oa^ bic turela mor* 
te •naiturati vei tutoris vel put^iiii aufgC(H>6clt UnD Ittflt^ 

biactnxrbc. , 

(r) 3n bcm gafl# fi tutor capitc denutmitur. jjlju foer^ 
... dcn f t)a$ bCC Tutor.qui maximam & inadiam capitis 
" demiiiutiooem paffus cft , um DcfiWCflCn bic tutelairi ni(j)t 

mcbr fnt)icn fonnc / mi cr n:ct)t mcl)r inter Quirites gc^ 
horct/ iinO folglic() fcin munus pubiicum, Dcrglcidjcn Dic 
Tutcia iji , nict)r ubcrncbnicn fan. Tutor lir o^ortet 

liber homo & eivis Romanus , fervus uon poteft efft 
tutor. $)CX nun DCt Tu(or niir minimam capitis demi« \ 
mitionem crlittcn^ i.e. XmWit tfl ^rirogt|tt IDOrbClt / fO 

W^xi i[)n Dicfcg an SQCtfcQunq bcr Tutei ni(t)(/ nAlii 
^cb cin fiiiusiamiiias tutof fci)n fon/ mcnti crnnrpcr^' 

' feAar aetatis if} /,n)C{Cl)Cj al)cr aiif Dic tutelam 

iu(t)t applicaWe fff. ©cnu njcnn Dcr(ilci(()en tutor legiti- 

imus a^nafus arrogircl ijl , fo DCrlicCCl CT Dic agnationem. 

cr uiit in cinc qantj aHDcrcSamilic. Er^o vatcri jurc pcsr 
dit tutcUoifuami fcil, leguimam. / < \ ' ' 
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' * De tempore. - . 

$. Praetcrea, qui ad ccrtum tchipus teftamenco 
dantur tutores^ finico eo deponunt tj^ceiam, {^) " ' 

De remotlone ^ exctifatione^ ■ 
§.<^. Definunt ctiam tutorescfle, qui vel rcmo- 
ventur (9) a cutelci ub id > quod ruipcdti viii funt : 
vel qui «X )ufta cauii fe exculant (i©)^ & onus admil 
mftrandae tutel^ dejnonunt, fec^indum ea, qua: infe- 
irius proponemus. ' . • 



1 



TITU- 

(I) ^« f«n gef(*cf)en , bn^ tiiur »on !)<8 Pupiiii vsk^ i™ 
Jttlamtnt jum ?Sorttiunb atffijff wirb , tiuwbtr « cau 
. iemfore, c.g. m i.^fibrcn fod Mevius tutor rotrfttn, obtt 
• ^tempus, v.g. Mevius jott 2. :ja5r mfiiitlSinWaBoS. 
, mmin fepn. ©wb im tottjn gaa6K i>3fl(K» an,. 

pupiUw nondom «tc<ffit «t ephebis, oeffMaeKtem Mevii 
tBtda . fcd apa ccdat mimiM Magiftruas , «aD jjjjft- 

iSrJ^^SL mofeti) ftitfcl ju mercftn 

Bop Dcr mtve mc m ttfiamtnt eintn tutorem ad certum 
tBtnpus gebta fan , d,c Magiftratus atcr mt. 3m (nlot 
m fangtt etc Tutoniflf^ a. ^abrtn trd Dic tutelam S 
. «iiD C8 roirD inbt^-tn ttii ontxctc Tutor «ccorDiM. ' 

(9) Si tutor res pnpilli & boDa dil^idare, eique minu* 

ms RM t*or* ciTifas , f tint capujs deminuti o , tiH Jf^ihimne 

Sfll f«?tt OtC Magiftratus tmcn anfittn tutorem. " 
Cio) Qu. An excufatione tutela finiatur ? Refo.. Tmbm* • 

•^jotetutor.lex ipftmi tutorem facit. sfficnil 

•«(ftt^excrtim/nfirptrl-niioiiiicfccyci. ••• 
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TITULUS XXllL 

DE CUR ATOlilBUS. 

Dc adMltisy^ cur cMratBres recifiant. 

MAlcLili quidem puberes&: fccminse ♦iripatentcs 
usiiiie ad viceiunum quincum annum conipls- 
tuni ciiracores accipiunc. ( i } Quia, Ucec puBeres ftnc» 
adhuc tameu ejus d^cacis lunc » uc fua n^gocia cueri 
nonpoilinu 

A 

s ^ : — rr^ — 

Qk^ Tutor pcrfonae, rei datur Curacor , curire dicimus de 
rebus, hinc Curator eft, qui negoiia vel res curat ju« 

" dicialitcr vel exirajudicialiter. gin Minor braud)eC 
fcinen Turorem feu quali pacentem fecumUrium » ct ^ 
4ttir einen Affiaemcn noibtS / timn Curatorem. Romani 
tnim dicebant V ®o4alt^ llitCC pubei f|i , IDtrD et cia 

, mntitc ^cnfcb/ er W (incn Donroiitmeneti ffiit(latib/ Da 

l^ingcqcn bco un* iiu 1 4t)cn 5abr bie petulartia erft t^t 
ongc()c(. ViNCENTius Gkavina fH Offg, fttri', bcitm maii 

' tanr,uam in nuce oaci aui Ocm fltoffcn SDercf t>U Gotho- 
FREDi 6ct)|atttttlCn bflt/ n)ai ad agnofccndum orbcm Ko- 

manum q^bm , (?r f^Tci^^t aucb f(I)on fatcin, unD tKr» 
bricfet mid) , ba$ Mn u Cierc in fcincr BihHotbeque An^ 
ibn tabcln n)oUen / aUobei; ni(t)t accurat fdjriek^ 
- mit er ein f^talianec n^dre^) t)at mir W wA Dem Cranni 
dt&olffen / ber fagct : mii(l Mr Me RempubUcim Ro-' 
mattam gan^ ant)ert etnfttlfeen , aU in fttbGequendbiis 
temporibiis. ' S)amal)!S , ba ftc fo fagten # pupiUum ejc 

ephebis excelfiire, puberem jam pleno gaudere confen^'' 
fp » ba fiC nOCl) fcinen Curatorem fiir Die A^inores f)^ 
bcn n^OitCn , n)ar nod) imemerata hominum virginiras, 
■ antiqua , reda difciplina. ©ic Juugcn lcrntcn C^ »011 

Den Silrcn. Darum ^KSratlKten bie SRomer Jo tntlD , iDie. 
J)ie ^utKni &a macin fe pieniffime fmiurii, fie burtf^ 
Mi teiticn Cnrmrem iyc6mi fonbem nnr bic prod^ 

ai0->tfivnes malas Viue. 2>a (cfat)t &et lex ia^ctja % 

mini fodc inquirircn / an juvenis liberios merit , mart 
felte i^m i\m £urat«rcm (jcl)*n. S)eC pubc* iutcmpe- 
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De CURATORIBITS. . * 2 



, A ^uiSus dentur CHrat$res. . ' 

§. I* Dantur aiitem.curatores ab cisdem magk 
i|rdl^^3iK& ^ qiiibus ^ cucores* {z): Sed curator ce- 
ftamento non daciir : datus Wnen toa&nnflmr decre* 
to Przcoris vel Pr^iidis, ^ . 

tilfimi |e dk fiirioftini» diabtatam, CT mtlff^ Ctntn Cu- 

*j>w»r«m ijabm- 2)en junqcn 5Rcfif*cn fcWet ti ni(t)t an 

i iKC facu taitc vitam agendi fobriam, fonbCCn am SBBlBcn. 
h& mt alfO fiftimpjlitt) , haberc curatorem^ mel(t>CC@(ftWtpf 
ntadjrc / uc fobrie viverctur. S)ccgla0cn Curatorcs niU^ 

ftcn aiic prodigi i)abcn , btc gabcn mna mf tt)cc re$ 9((|)# 

lUng/ ue ito 'di^^erderencur > bciin ^/^r^r^ (^cilfCt bCQlNefi 
){t<ltni|CCtt fCf €«filief >idiiiuiiftrare> {(CKtWKC Merf de po^ 

iboif gtfagci niir0 9}a(|> tocr ^ okr , Da ftr loxus §^ 
^y^m, M iKc di^mcc jtct) mit txti a^d^cn 9(0cttl*to» 

, rct(t)CCt i)attcn/ adolefcemes petulantije fefe dabanc» res 

: negligebancprofundebant. feque ad inciras redigebant* 
yid. pij/ir^. roea pon Kdmif4)en 5ud)rmci(fcrn ^ ba 
ifel) ftnc PaflSige auj Dem Cicerone uiiD 'Polybio a!Iegi- 
CCt ^alK* Sevttx alias virae a«liue£u^^ie4tabantur iu- 
panaria, leoonibus adhasrebanc, lioQa 4A\di$ dilapida- 

. hm. SOfinug^b Makci» , ANTonnfos PimosopHtis CM . 
:|IC|lL£fpf^^ fi^lten ale minertt, Oi^ lirugales fmc» 

^ilimftiifll^ t)a6cn/ vid. CAmaumrsim 

Ifks Af. AnMuni Fhtlof, C lo. /. i.fi deCurMr. Slac!) 

. I DMitm abcc 4nl)cctc c^ Antoninus Car.\calla , unD macfttc 

' HUC quad^ntenus bic Curatelam juc 3loti)n)enl)iateii / unl) 

: fagtc : €^ fc9 fllcict)n)oi)l ctnHiS f^imp^icbe^ / unt) foitc Dcn 

. Minoribus fccQ (lc^Ctt aa curatorem habere velint . aui» . 

, ncnommcn in bcct) Caiibus , ncmli^ mcnti cincc ciam Pfo« 
cef^s , coiHif Micn f»itt i itiA tMA mm iMe 

Tutor «cflHmnj tfwn jDte. . / : i ^i;^^^ - ^^^^^ 
(i) Gurator a Magiftratu eligenii mnori dabititr. Ma^ 

gxlirifttus enim con6rmabat curatores , ab adultis ju^e- 

nibus, minoribus, puberibus eledosi fciiicet qui prae- 

crac tutoribus dandis , dibat etiam curatores minori- 

bus. Qu. ^abcn Dic ?Komcc ni(t)t audl) qcbabt Curace- 

lam legicimam f Refp. S>ilfC tm bCl) |Wl furiofis, pro-. 
#«i%l|CIII»ill» tal i)Ct)Ac»ajs*TU, infra. 
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Z14* InSTITUT. JUSTlNiANI LlB. !• TlT. XXIIL 

§. 2. Item inviti adoielccutes curatores non acci- 
piuut (5)^ prsetcrquam in titeqn. Cumv «iiinfi 
' w ccrtam caufim ctari poceft, / '"J^ ' ' 

Dc 



O) il^ <il1C quzAio fadi : Ob Justinunvs Jffiit tU- 

• lojnl sednbert/ uru> i^emAirroiiiNiPHaosom cotw 

tiipimt)at( y AKtKmtxns gifadCt: Omtnet Mmoi^ 
' camifiTito$CbmQre$ faabereda|)€rei Jim 
^icr : Invtti adolefcentes curarores' ii(m aceipSiifiifv tiMi* 

in litem, D«m ta fdn cin fDl(t)er adultus Ui(()r IxdtCCt 
IDCrbCn. Ergo in hoc cafu detur Curator. Ego vero 
^ contra audentior ivi , defenfurus fententiam Crvsii • 
- JCti Bara^i & Prof. Lugdunenfis , in %chediafmate dt 
' mec^ha^e hakndi cura$0tm i^kd &inkm$. !Di4tK* (HUi 

c« am bfllcrt iacjrotfctti a tft eitte cxccOente Picce, d, s 
> Fiuiicsft tKtt piinit fiQiom liir oicM ouiiegen iafi 

fen r IWitl' «r^fb^lt wlsaroti d^iiiiMMte |li AtfhtKltt 

t!<iiw$natn)ar cin foiidcr 3«rifi, bie ^BtfuDcr ncnneniftti 

. fciflig virum dodani & merito lugendum. M. Anto*» 
KiNus Philosophus fc^tc : Omrtei addlefcent^s Curatorcs 
fcabeant 5 abtr^fte^OtUn bCl^ jus optionis ^cligendijquim . 
volcbant i OOd^ in judicialibus jcQfC cr i^UCH cmcn ex |>f« 
.ficidfine diira optione* . firg» re&e'<HcttUr : invir^^^^^ 
ratbr adolefceatibiis Mn datttr;:^<{U«a7haba^^ •jt^ 
.gehdi« Jdeb ett^m cusiior m teftain^nttr^f^aifti itoa 

, nequibat. * I)Olstt|dllt attl lKtil JuitoCanTOLmd / dtll - 

t^cn UtFiAm nnD aud bcm 7^*» ^feiOM-i»- 

S)ag jus eiigend: tontc i^ncn bcr 58ahr im Xcj» 
flaimnt ni(f)t nc!)mcn. €5 toinnit alfo mit Dc« I)cuiftl)cti 
Moribus in nm^ iibcrcin. Dcnn Da muflen aue im- 

puberes Curatorcs ^6cn / ^ed fme ele(^ione , unb fcic 
2>CUtii^en^ftinguirten mS^ Die imervalla aEtatis tli(|>t« 
88un WHi pX fe^Cn $ quon^ fetundum jura Ro- 
inanaf Tuior ife Cnrator differant. i.) 2)ii Tutda tfl 
. tripteic • (eilainem«isa> f^idna nnb iit^am,, |jt 6Bra« > 
' 'tda ifi Jure Juftimaneo & tKnro odcin datm< ^cnn 

eJ ifl erfl aefagct itjorbcn , bap tcc SBatcr im Jcltamcnt 

^ fcincm filio minori fcinctt Curatorem fe^CU t5nnC / untt 
fCl)On olim linb veteri jurc nuC^ CinC Curatela legi- , 
tima oai;/ i^^^ fll.DOtt) tcmpore JosxuuAMijc^on aufis 

/ * 1 Jt()di 
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ficbocet. ®ic bcRunl) barin , fca6 l)cJ furiofi unD pro- 

digi proximus agnatus fol(f)C fubVt^ 0 Tutor peKonir 
datur, Curator rei. 9lbCC ciu Minor bcaUCt/Ct Uiim l*e- 
cundarium patrem , qui intcjret fuam perfonam , tVlC 
Cill Piipillus ; t)Cnn Cin Minor fatl plene confentircu/ 
ab^r ob lubricam sctatem |)at CC CinCll Curatorem nOll)ii]/ 
fcCC it)m intuitu rci gcgcbCU rDicD. jlTutor dacur impu- 
beribus, ciU Curator abcr nur Dcn Puberibus, UUl) ili' 

wcilcn au(t) ctncm Majorcnni , mcun cr ncmlic^) fariofus 

ODcr prodigiis ifl. 4) Tutor necelTario habendus ei\ , 
Curator non neceffario hahendus, fed cligi potefi (J)(cirt)- 
tt)U CnMict) , Da8 Jus Germanicum an()Cl)(t , obill 

f(l)on qcfaqct i^, baft mic mcl)l« m'niqfr,al5 Da^ XowU 

fJ)C ^)iC(l)t in maceria tutelari l)abcn/ UUD Dag niC^t 

icin bci) und cin icDcc SBormunD/ cc fei; teftamcntarius, 

legifimL^s ODCC datiTUS , a Maglftratu confirmircf mcc 

Dcu miiiTc i Da^ unfcrc Principes Ober^SoranmDcr fcDU/ 
luiD Dcsmcgm cntmcDcr Dom S:ai)fcr mu Dcm jure cuteiac 

tdc|)nCt morDcn, ODer folCftcS vifuperioriutis territorialis 
ab amiquilTimis temporibus t)abcn ; Da^ au6) DCC Kdl): 

fcr aUcr Sur|lcn im ^lti^ Dbcc ?BormunD unD Die Ad- 

miniftratorcs DOU il)m confirmiCCt mtcDcn muffcn : alfo 

nmttcn Dic ScuifcDcn re vera fcincn iimcrfct)ciD intcr tu^ 
torem & Curatorem, Dcrqlcicftcn auct) Dic .^canijofca nict)t 

tijim f DcrCC Coutmn^s Franfotfes , morU^CC Diclc QJUs 

(J)cr flcf(t)cic6cn mccDcn, juc erldutcrung Dc^ ©cufi 
ftjcn 3vccf)t« niftt n?enig bq)iraqcn. ^tt bci) un« Tu- 
tor ijl / mup aucD Curacor blcibcH SBormunD i|l cin 
QormunD , unD bcbdlt Dcn Siamcn Don ilw^mi} fcincr 
58ormunDfct)afft an , bip Dcr lltucrgebcnc majorenn mirD > 
cc bcDdlt cincn 3Jamcn , ob fcfion folcf)cr auf Dcrfc()ic^cne 
Slrt gcnommtn miro/ Da il)n cinigc ^^i^vt, >80iit nen^ 
mn. 9Bcl(t;e glaubcn/ Tutor DeitTc SormunD, unDCu- 
rator l^fl^gcc , Dic tcmicn Dic langage Dcc Dcutfcficn X\\<\)U 
iinD [)ibcn fcinc Expcrienij in X)entfct)cn Sact^cn , moriti 

fctcfe JCortC promifjue genpmmcn mcrDcn. Hinc tutela 
apud nos continuari dicitur. Beyer jn "JBittcnbcrg ()gt 
in Cincr DiffeHaUon ficmicfcn, non adefle differentiam , 
vid. ScHiLTER in Inftn* ]ur. PubL UUD tn Hxerdt, 
DKefl. h. t. 95?i) ung mng alfO Cin Minorcnnis necef- 

fario ci^icn Bormunj , unD nact) Dcin 3lomifc()cn Styio 
fc;ucn Curatorem habcu^ cr fau aucO nicftt met)lcn, fon? 
tocru cc mirD il)m Don Dcr Obrtgfcit gcfc^ct / Dcn mu^ 
ec ftabcn / bif ec majtrennis mirD/mclcl}c« bei) Dcn mci? 

O 4 (Teii 
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§.5- Fiirioli qiioque & prodigi (4} , licct.majorcs 
vigiiici quinqae (5) aunis iiiu 9 tamcii in curadohe 

' . ' - ' > '• . • / funt 

flcn Dcinill)^ iin 18. jabr gcfi^c^en , auffcc ia ®a((y 
Kn/ Da im ii. 3al)r Do/j'ut)iatun3citeni)cr ftcf(|)Hl)«: 
Uiib ob fr()Oii Carolus IV. Diesfau^ ^as 3toinifcfte iltecOt 
m0i\^m gcDacbr ; aucb au oiclcn Otm cs Da^n ge^ 
fomineu, fiaj Dic MajorennUdt cr|l mi^ 3a()r urci^ 
iDirD > fo \)ai cr Do(() Dic @acOfcn Da()in n«t)t tonflfii fiiiiir 
ncn^ fiMiDicn Diefc N9 Dcm 2.1* f5aDc DtrMtebcn. 

(4) Pf^odigif^ i(! nici;», qui prodige vivit , fcd qui pro prodigo 
habetura Republica 3Ber cinmal)! DaCiU declarirtt ©ac, 

lam nj(t)r lcid)t pou Der Curatcia wieDcr lo^ ; Die Agnaten lit* 
len cf ni(t)(A fie t)ancntid)effen feme (Siiter )u DecoKiluii. - 

publieae intfsreft) ne quisre fua ttale utatur/ Ju^ThsriAim 

iHUICft l)ieprodigo$^|Ui|flef^ 

Mr. dela.Motn le VmA faqci iii ItiHM PtMemrS^^ 

ptiquest Ne 3i5mer M^Cen e^ pro fmttm iwhmiz 
fcn , iDcnn cincr fcin SBermogen Deriban i Denn in 9loni 
tjat man laiiter reicbc l^euic ju ebrcn ^ ©tcacn sefucftct. €4 ^ 
loar in (jemiifer 9)?da(je flut , Denn Dic armen bcrei^)crit ' 

ili}. ?Kau fan eS jmac niC^t mathematice demonftriren/ 

eibec ci iil Dotft probabie , untcr io. amm ifi taum tU 

Hec^ cui aliquid generofi fub pe^e falir. ^lfo lantt 

rcinfokdf in Htem fetnc grofc Chaiigc &c(UiDcn.^.' Uadru* 

IQ» iB^perator valoie., ' ut tdes prodigt m pubUcabgi 
prodttcereotur. tfaeatrum , unt) foltcn ftC fclfcjl ciiCblen; Da^ 

fte NeDecIicfte ?8i>9el mdren , auib cincn ©cbanD? ^ut n^a^ - 
jjen- I)tc aiomer Derfut)ren ftart mit Den obaratis , ceffo- 

ribas bonorum &c. amabant cnim vitana frugalem. 

XV Q»- aBanim^Mcn Die momer c6cn 3abr c(forbert 

ad cnaioreQnitatem ? & f^mti, CH$ mm CS niC^ mtt 
t()rln heMomadis connedlite / fonDccn tt fbltC de jute M 

iijtc 3al)r qefeijet im, ia Die Miriorennitas auf()6rte? 
Refp. 2)ie 3iomcc fagtea , c^ fei) cincr jmar Minor, toenn ^ 
cr 1 4. 3ai)r crreicftct l)d(tc / cr mdre a6cr nort) nicbt doB^ - 
rommen j Darum fe^tcn fic \\o(t) 4. ?iat)r Dar^u / Die i8- 
3at)r alt mdren / t)ditcn uun perfcdam actateiD. 3Ug# 
bcnntbarcn Oc no(b z- 3^t)rc t)inm/ fo fommen i^. iM^ 
mit iiNO alfi» oh£ecriri(i} iit t)it7*3a^cei 0ic p»: 
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{iinc agnacorum > ex leg^ duodeciin cabularum. ' 
Sed ibknt Roinx pnefei^ • urbi , vei praecore^ > & ^ 

in provinciis pr*eiicles , ex iucjiiilicioac cis cuxacores 

berus perfeaa ^^ttt alibenn angefangcrii Dafie fcf)Dti 
tn ben iCrieg ge^en fonien/ ba man oai robur adak« ae- 

• tatis fpUCC^ LiNDENBROGius ad Censorini Whryxrxi d&^s* 

' iaf$ Veterum , ben Ct IHU Nocen edirit ^ 0at bicfef accurat : 

iiaicrfu(()er« >0}an ^ hciflKgcn snitiiHtti/ Coccejus ^Kiae 
finm 6<tliif(ser bego^ i»enn ir «Kogct: 2)ic9lMm 
feim ni igftm 3at)r pubem nmtieni tf i(l <Acr m^m 

} ^bc de pktia pabcRM. <BC9 ben fiirbfis unb ftfo* 

digis fanb bte tutela flait/ t))enn ^C gleict) miyoreanes» 
i. c. 1$. anndrum maren. • •- ^ • \ ^ , 

(6) Legitrma ergo curatela ctiam apud Romanos erat $ 
barum tDOC ba5 @prtt(t);^ort : Ad agoatos & gentlles • 

- nenn fit cincn ^ fiudo^, dm^ti > ftHpido biebcn* 

v(Frodigi aequipWttitur furiofis, quia fiirio^Biii iiabientv 

^cvfmi^.)^.^^^ Icitte Aginti ba monnj (owcn l»tc 

^eitatUc» Curatdia lcgittina > LL. XIL Tabb« flric^ , 

H)ot)l bie saSorte Tuick & Cumcta no(t) nicbt unteif(()te^ 
ben iroaren. SJlun aber / faget Justinianus , fei) biefe« nic^t 

ntefcr n6tt)i9; Nam Praetor vel rraeteAus in urbeRoma, 
& Pracfides in provinciis curatores hifce perfonis daiit» 

; Qu. SBBarnm bat man biefelfieanbect ? Refp. ©ieAgnati 

• cinc^ furioa ^obcn n4> lielbil bcifen ocmilbraiittKt. A^ti^ 

' r.^iitti iaepe pro furiofis cos vendkabant, qui tatetnoa 

i!^^^ Ucfcnnitbt jit/^ cc nncbcr ad mcman 
fioamjcianfti IBc» bcnPredigia Qiar 19 ^fo/ Mkc 
^ai man %i bem Pwcfori ober PrajfeaoPr«orio aufgetra^ » 

gen 5 bcnn ii mt i'a caufx cognicio oonnbtl^en ; ob einec 
auct) roardlict) furiofus obei' prodigus^ fei) , ober ob einer 

furiofus Ober prodigus JU fci)n aufgcbOCet- Vid. HuBERus 

ad inftit. bec aiicb no(t) biefe Raifon f^injufuget. SBif B?ei« ' 
len flcOxenfict) bie 5^inber be^ i^ Agoatis an^ allt^cnn^ 

>|tC fiiriofi Obcr ptodigi m^ren/ ne in militiam abirc dct 

bcircat. S)ctin un iHDcn 3a^r nmfien jtc in bcn iCrica^ 

> tef nn^ -bcr atmiis robQftioris aecatia • aptoi armis tfH 
y rcfidis/ Ergo b«c iptis pndciodefkda crat cxcnfatio^ ne. 
fic racui elTent muuerum civiltum & militarium.^ 

O f (7)Qu. 
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. 4, Std & mence capcis ty) > & ruirclis & mutk^' 
& qui perpcmo morbb laborant, (quk rebus fuis fii-* 
' perelle uGnpofluiit) curatores dancU funt. 

De pupiilis , ^uj^us Curator ilari poteff» 

§. 5. Intcrdum aaccin &c pupilli. curatores acpi- 

puuK (g^ 9 ifc puca ii legkimiis cucor noii iiC(idone}}$ : > 



»11 II 



Qui ^ttm bentt mS^ hk «Imettc^ Ciifatores lejgiti* 
inos? Non. Mentc captus & furiofus differunt. ^^e* 

• nec i|i qm^ llifle/ e5 iii ciuc meiangc 5ci).ri)m t)on cimm 

• 'SBeriianoe imD einec fbiic. 2)cc furiofus «)Htcti furor in 

oculos incurrit,hinc ij fo fado curator eratlegkimu^ :. iJIbCC 
kep emcm mente cat to Die itulsitii^ tiiit): pracfenfia li-* 

^ luiDi fo t)ermtf<^ V M| man ntd)t feparjcmt .Itntt , oft ci; 

IM^ oMT imAr 9itie^pi(aetmb.ttnilu« 
^ iic tinl) nic^t gleid) iUi GurMciiiiis} t)iere ttnl) ot)tu« 

J)em gcmeinialicO Ninc Scr|(()it)eiibcc. 2)a abec Der Pr«- 

r-tor oDeC Pr«fecfhis Urbis OCn furiofis imD prodigis Cura- 
tores ()C(jebcn / fo l)at man aud) DCII mente capiis Curato* 
' res t)CrOl'Dnct # iy rebus fuis fupereffe nequircnt , fi fit 
^ «minens iufipientia. Slmplex afiCC l)Ci|Tit DCC / ml(t)it 

• m(S)t tm ei)ciilcntt)um uniccr(4)ta i|l , fonfl mucDe ein jcDei; 
, s?t\)it ftiipidus homo fcj^n. 9teuii(() (HUieniDirctnen Ca- 

. «fom tm >D7an$felDif(t)en7 Da man cinen tungcn JCerlpra < 
fiupid^ |)a(ten moki, mh bcn ^metji Ikiiw cntitidi ort^ 
mt t mon Hta bnrd) Dcn ^Dr^cfler aui Dem (ff)ci|icni [)u m 
examiniccn lief ^ Dacinncn cr ic()c fcfcleci)t bcfrnnD/ unD 4* 

©OttCC anQab. Infipientia craffa requintur, non vulga- 
ris, Caufae cognitio adiiibcnda erat , tDCll CS fd)H)CC ]U 
linteCfC()eiDcn tP ir. Pra?tor difcmebat, an pondus IhiU 
ticia? » an minutiac intelledus praevalerent. AUuur»& 
JMhs 0C()6ren OUd) bicdiri quia rebus fuis «oii 
i coofuluiK. Ouo non obtrudendus cnrator* 

(8) Q?- ftonaucl) cmcmPupiUo cinCtirator gefe^ei tter^en? 

Rcfp. Reguiaritcr j}cl)Ct it nl4)t an C8 fccilTct : Tuto- 
rem habcnti toior dari nequit. iii taw abtt fommcu^ 
l)ap ber Tutor inidoncus ijl/ e.g. asgrocare, negotiis im- 
plicari poteil, & numet tutor* Tutocem habenti non 
.'^ r ' " ' datUTi 



I ' '. f 
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quoniam habenti tucorem tut<ir,.4ari ^oa poteft* ' ' 
Item fi teftfifnemo datus 'ttiCpCr' vtl a^prartore mt 

prarhde, idoncus non lit ad adminiftrationcm , nec 
tamen fraudulcncer negotia adminiilret, folet^ 
curator ad|^S^^ loco tatnAim , qui ndiVm per- 
pccuum, fed ad tcivjpus a cutela excuiancur, Iblent " 
curatore^ dari. ^ -^-^ ^ 

Ve conliUuei$do oBore^ 

$. (>. Quod li tutor^vel advc;:(a valecudine, vcl alik 
necellitate impediaturjquo^minds negotia pupilli ad- 
miniftrare pomt;, & pupillus vel abfit, vei inran^ fic, 
qucm velit actorcm (y) periculo iplius tutoris , prx-' 
tor, vel qui proviikciae prierit, decrctaconftitua:; ^ 

— . . . . THTXJ" 

7 / .t.'-: r> " . • . 

> ''^tar tOMr v heoe tamen ciirat6r » ^i res pupiili cu- 
' mi Tatores plurei quis habore pocefty |le gdtCtt 

ni4t ofc^r , aU ein(i: / 0e (le^n aa< fut cinert Stottn. 

' » Tutot datur toti perfonae j braucftC nic()l ti\i\(t f all 
Cincn/ qui fuppleat confenfum. Unus tutor torampei:- 
fonam obumbrat. Curatorem autem haberc quis poteR 
prjeter tutorem- Ille cnim ex alio capite datur » noa 

' ut (iippleat coofenfum • fed ot res curet* ' 

f?) SBcnn Dcr Tutor o*cr Coratdr fHim Procefs fuc bcnPa- 
priitnfeat^ Da tx t)cnfcl^cn in lite pcrfonlicl) bcrrrctcn foH, 
cr fan abcr ot)cr n^iu Dcnfclbcn ni(i)t abmarrcn , Im a aiU < 

bCnn Cincn Procuratorem bc|lc0cn? Refp. Non, fed raa- 
tum ^Borem. Theophilus in Paraphraji fagct : RJCr^ 
ta j4Bor gcncnnct $ quia tancum ad ada dabatur. . 

ftm fcon, Daleceincn dtcnAutorem (|c(cfen> Denn er ieb# . 

le cempote Ji»nNiAMr. Qi) f(()on bie Katibalm Text oi4X 
. IDieOet Me PHbcipui joris i^. Ptmrmr nuil a domtoff 

flcfc^cc mcrbcn; Dcnn cr mirl) d^minas licis, fter Tatoc 
obcr Curator ifi f(ib|i nid)t/dominus, fo fan cr ni(f)t do- 

' minum litis fc^CR» Quod quis non habec , alteri dare 
non poteft. Atqul non habet dominium. Ergo. gi* 

ncn Aaorem abcr fan cc bcilcUcn ^ bcc oor fficri|)t agirc ^ 
unb bieftr i0 nic^t dominus litis , cr muS abcr , n>ic et ftyr > 

lo joridea genenntt nmt I m<K <iMin Aa^rim^^Xj ; 

• . ♦ _ ^ • ' . ^ . ' eiM ' 

• . ■ ■ » 
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TITULUS .XXIV. 

DE SATISDATIONE 

TUTORUM VEL CURA- 

TORUM. ' 



Qui/itudare cegmit»» 

B tamen puptUonim pupiUflru{r;ive, & eorum» 
_ qui quxve in curatione ftint , negotia a.curfK 
toribus, cutoribusve confumantur , vqI diminuantur, 
curet praetbr, ut isc mtores & curatores eo nominc 
fati&dcnt. (i) .Se4 iioc non cft pcrpeniuoa. Nartj 



K 



tuto- 



. cine SBoaouuix 9 m ^tt Tutor bariu bc|!tnei ; fonbcrn 
^ $^m Tm9rmm. t>.l DalMfiu SBoUma(t)t ml)(iUnt)e 

TmordtiA te Tera Tutor f(Q , producirm/ UnDfWie- 
: fmniiltn. mtX^m W« dominium Iim 

. Im 4 f aifo ttai* man bkft iiiiicSlami «ib^irifUnK 

Tcrminos frfpaicn, niiD biclen Aa«milniB.P«icw^o- 

rem, unD bo^ Aif^rium cm Maadanim 8ieittll|t SXKD 
MeiPCt inan Nd DCUI Stylo Curiae. Conf. HimiiRi ^r^* 

inflima^ mW beiTcr jtnD , al« Die Pr^iemtf^ 

Mes ad Digelia ; DCttn Da t)at cr lautcr leges obftantes & 
. poaiUauones. @OU(l*abcr ftnDCt mttttbi9.ll)mgenuma Ju- 

riiprotfentue Romanae princ^pia. 
(j) HaaeiDUs de tntdi cora feparatim, «qnp de com^ 

mimibus tucel« & curac. Bie Tutores ttld> Cttraiqref 

mrDcn Den PupiUis Desmcgcn gcfcijct, nc damnum ft* 
' ciant . Da^ it)nen flc^olffen unD 3}u^cn gcfcbaifet mcrDe. 

Tutor bene defcndat , bcne tucatur perfonam pupilli , 
Curator liene curct res pupilli. SBBcnn Dicfe8 gefd)Cl)en 

* M # f(» miifpm tNc S<M:mtttiDci; m^t aocin cbrU0 # fouDcm 
amh capabic feim # trit SiormttntHiN^ iu DeciDalietw 

gtf einC Caari^ tmttil6t|)eil/ ut profpiciatur pupaii^ 

e« »irD fetner jur S8otmttnW*«fft,flda(f<ni 

tisdederit. Tempore MAki Ahtonwi PHiu^pn m» 
vaiuit, ut'nullus tutor facile admitterctot fine faltsda* 

. tioM • finc wri^^to i D(fui er ()aue obfcrviret I Daf Die 
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DE SiATISDATIONE TUT.ORUM V£L CuBAf • ZZl 

tetorts t«{^nento dad iacisdaie iu>n c^^ quk 

fides corum & diligentia ab iplo teftatoie approbata^ 
eft. Item ex inquiiitione tucores vel curatores dati 
iattsdatione onferaittar : quiaidwei ek^iunt. 




Soriimnt)<t otfmiatiU bic ^ujHaeh ttm t^^@^^ . 
?Xbmfv faftcti attwit gcrn / wenn ftcr Magitoams ». 

' teliris bcn Pupillis unt) Minoribus profpicirU , bamiliU 

tiicf)t flefdbrct roiirben. 2Beil nun Dte tuttres unb curato- - 
. res crft finita iQtcia & c. ra jRccbnHnfl aMeflten, fo1)>U(eri'' 

• fcie 3\6mer gcrn Dre fatisdati. nem , h. c. per fidejuflores 

ciafficos & afSduos i n)el(l)< befler Jtnb / aU n>enn inan 

Pignora {)at, ©CIUI Diffe tjObtW renam jieftlma:ionem , _ ^ 

;.iitii> lci&cif iumcilen 9ibfaa / tt feo benn / baf er met)r Pi- 
flttc, oi^^M Pupttius im ^®crm^ ^id^* 

: jimires autem indefinite fariidaBf '9 cavent de eo, quod 

ItMereft. OKann)U|le ia no(t)nict)t, n)U l)Dct) |lct) tici £c(Hlf. 

* t>m 6elaufen tturoe. 3Bicn)ol)l ile nuii gern bie Satisda- 
tioncm fatKn / fo mar Dotl) noct) fcine Neceffitas i)orl)an* 
l)en , ioubtrn inan uberlie^ e^ bcm arbitrio Magiftratus ^ 

. tutcUris» bi^ tempore TiujA$a imperaioris ciu SCtum 
, (HUtMbtt murbC , aUC «itoct^ & curatores , quia da** 
... mna tutelaria fuat innuinera* per fidejuflbret difiCCIt 
jitltiim / h, 0. facifdsirc » dfe qqo ^Ctp vtd Vwc. 6tA« ' 
..vnu Ohf» ff Chf. Ui.t. Qiii cavere noleUivt « pi- 
' «oribus captis adigebaf^r. Teflamenrarius tamen llon 
Ijitisdabat , mx\m folcftcr l)ie Prsefumtion t)or fict) l)at^ 

cr roerbc jtd) rcblid) Derl)a(ren , ba Ber 58ater Dei PupiUi 
fclb(l (0 oiel Smrauen auf i()n gefe^et/ unD ter 55ater fuc.' 
fitn Xint) am (>e(len @or(ic tra^en wirl). Pater non fcri- 

.pfiflei hunc turorem/nin de ipfius moribns & fid^ v' 
fKlene fuiffec periiiafiis. Dulci offido in trflameoto 
jiiofetetor pater • Iktf CT feimn XMibcm tUKb |Uk4t prae* 
^ AinCv L^gicinii agnariiVero fatisdare debebaot» fcilap - 
oli^i ctiam^arisdabam» meil lontl rcr Magiftrat in fobli* % 
«jdioiii lii^ndiren mu^/ nifi ciim caufse cognitione daci 

. ^ent i 0cnn baDur^ mnilc man fcfcon , roie xt m it)neii . 

. fitint)e- Parronus tutor leginmus libertis irapuberibus, 
patcr im mberitus emancipatis non fatisdabanr. Qu, ^ 
Qiiomodo haec fatisdatio fuit praeftita ? Refp. DaJ tj^tf* 

w m tH#ca Sm»^9i^^^ ^h^i^m ' 

. Digitized by Google 



±z% bisTiTUT. Justtn;ani Lib.I. Tit. XXIV. 

r 



jH^enus Jatisdatio in iis, ^ui fatisdare Hon €§9^^ 
\ peUuniur ^ Ucum haiere fo£it. . 

. t/ Sed li ex tcftainentovel inquilitione duo plu- 
ircsve datifucrinc,poteft aiiusQfic]Tciatisdatione;ii(2,) 

^ dc 

' . ftipulationes. Qu. SBCC W l^i^f'^ ftip^Iationcs DeitiAta? 
Refp. 3>0r MagUlratus Imt ii nid|)t ll)un. Stipulaciones 
offibm mbftrel^t Nemo alteri ftipulari poterat. Slf0 
bieltcn C8 fO : ®le fervdi poUicos^ ctvi$jitico$» 

' * comtnunes omnium. ©iefct Scrvus mt iUglciC()^tabttU- 
rius , Der ftipuliClC / ©ar fcrvus publicus, foiUC 011(0 
pifpillo ftipulircn 5 Denn er mac omnium fervas bcgpu-" 
' pilli , Dc^ tutoris , t)C^ Magiftratus. Ex hac lUpuIatione 

• . fantc >cr pupiiius f rdijno eiaflcn. « vid. f iQNoww& <^^^r-^ 

^ vJr» qui id beae eiplicui& 

(a) ijjicr n)irb flefraget : An non enam .ficri poffie» nr oi* 

tor tcftaraentariusj qui alias iktisdaise fidn.cogitur>fiitis# 

dare debcat? Rcfp. gSifmetleU fonncu bie perfon«,qua6 
alias immunes funt a cautionc fidejuiroria prseftanda 
fea fatisdatione , per indiredum barill gcitDUngCll VOVC^ 

iKn* Der Cafus i|j t)icfer : 3)er SBatcr ()a( feiricm Pupil. 
slb). Tutores im £c(laincm Dcrocbnci, unbgcfc^ct: Cajus» 
Mevios tml^ Titius foUcn meines^Pupiiii fBormunbcrfieo». 

^vnbcm el mn rariffimc flcf*ic()Ct , Oaf m Magifbratus 

piuces tutores conftiniitct, fotf} eittiHirim^t mm69(i<)# 
ut omnes admimftKnt, a(cr \\\ rait)fam fiir fteii 
ajupiaen, barum i(l e« ficterer unD fiir bcnlJupiaen &ejrcr/ 

Da^ bcrjCHige / ber cavirCH ©itt / fcquc fua fpome ad fa- 
Cisdandum offert , l)ic adminirtrationem bctommc. S)CC 

/* Pk«tor xoixi aucO ©unDcrlitt) gcroefcn , menn er cJ ni(t)t 
«naenommcn (jdttei Denn c« i|l la bciTcr / ut unus tuteiam 

' admintftfcr» qiiani plures. SQoUcn OiC anbcrn DlcTutel 

' inft6ebalten# fi)«nfeit^.<iti0 Satisdationgcben/ f^^ 
fioffei fte bcr Ofierens db» SBenn Me anbem beoben con- 
fendret hdnen , ba^ fie cinem We Tmel «nb ixm ol)ne&i- 

tisdation moltcn uberlatTen , fo t)dtien ile c5 boct) nid)t an« 
Dcr* tl)un tonncri, al5 auf i()rc Wai)r , ^c. rocnn er Der# 
nad) bcn Pupiiium bituccgangcn ftdtie / rourbcn bocb aucb 
Me imbera bclanget meroen fi)nnen. S>mn fic biciben bocb 
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de indcniiiitatc pupiiii vei adolefceniis : & contucoxi 
{iioWel-^onciiratori pra:fe)rri , ut Iblus admimftrec : 
vel ut contutor atit concurator fetis otferens prj?po- 
natur ei^ ut &l ipie ioius admixiiAret. Itaque per lo 
noh poteft petere fatisdationefh a contutore fuo» vel 
concuratore •, led offerre debec , ut eledionem dec 
concuratori vel cpntutori fuo , ptruni veiit iatis acci- 
perty an iatisdare. Quod fi nemo eorcun ^tis oflfe-i 
rac, lic|uidcm adrcriptum fueric a ccilatorCj cpis ge^ 
ra^j. iUe gererc dcbec. Quod ii non fuerit adicri-* 

Etum/ quem major pars elcgerit, ipfe gerere de- 
et, ut cdido pratoris cavetur. Sin autem ipii 
cutotes dUIenierint circa, eiigpndum eum vel eos» 
qui gcrere deberit , Pr«or partes iiias interponerc 
dcbcc. Idem & in pluribus cx inquiiitionp , dacis 
CQinprobandum eft: id eft^ ut major pars .elii;cre 
polutj per quem admini|b:^tio 6at. 

^ui ex adminijlratione tutcU vd curationis 

Untntur^' 

§. 2, Scienduni autem eft, noa ibluu^ tutores vel 
cmtores pLipilli^, vel adultisy caeterisque per(bnis 

'^x adminiiUatione rerum teneri: (j) ied eiiamia 



^Xi einen tntoreiKi.imertfhun mc^lm / ip/i tatnen ab ob* 
ligatione non liberamurt SBofdltttllin feint MajoraDOf^ 

|>an6<n finD/ fo t&ur ber Piwor ^\ %a^t^ , mt iit 

adminiftratioiiem tutelae tjdUn, unD.ciuor onerarius f^yri 

foa. ■ ' • ' 

0) 2Penii terS>ormimt) nfel ^^anj ()(ilt mi(t)c«Pupiiii?Jjcri» 
mogcn/ fo ifl fcin ^mciffcU t)a^ «r ben Scftaben crfe^m 
mi|/ n)el(t)e« au(t)Ociun oMicget/ bie fanfl *)on Dcc Satis- 
datione fcei) fi nt) , mm Oe nemli^ aOc/ obec tDenigflcnl 

einec/ bie Satiuiation seleiftCt* 2>ieAftio tutelae dlreAa» 
tk bieconl emllefKt , quafi* cdntradtim pMfupponxr» Q 
ipx poft fkdo appaireae» non ex fide fmelam gefliile. 
S)0dl) fan auct) Der Popiflus ni^t locupleciorcum damno 
tutoris iU m^tn prxcendicw > tmm t)a( tC tPjcDcr.ben 
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cos, qui (atisdationcm accipiunc, (iiblldiariam adtio- 
nem eiJe (4), c]ua: ulciuium cis prajiidiunl podic at- 
fere. Subiidiaria aucem ai^o in eos dacur> qui 
aut omnino a tutoribus vel curatoribus lacisdari 
non curaverunc> auc non idonee padi funccaveri. 
Quae quideiti tam ex prudencum rc(poniis,s quam 
ex conftitutionibus Imperialibus etiam iu li;eredes(5) 
eorpm txcendicur. 

- ' ' . Si 

pupillum aAionem totelac contrariam. Dicis: ©tpTu- 
tor i|l ja ex Aipulatu Dcr5llllt)cn / qtiid opus efb adione 
• direda ? Refp. Pupillis plurcs competunc aAiones cic 
flipulatu» cx quaii comiaAu» cx bypotbeca taciuj ju- 
rc Codicis. 

(4) & ton ota gcMdKni baf iw $ortnunb nic^tf [fitf 

COQtra quem pupit)o nutic datar aAio ? - Refp. «gioit 
' It aAioAem rabiSdiariafn 9<8(6(n contra Magtftratunu 

lie ^R&mec t)abcn ftc nicOt fo geneimct / fonbern i|l 
cine Phrafeoiogie be* AccuRsn. mati Dat aber bicfe ^5c^ 

ncnnung in foro bCDbe^aKcn. THtopHiLus Paraphrafta 
tempore Justiniani ncniiet ftC adionem in fadum fed 
AccuRsius Gloflator tcmpore Friderici 11. Tivens prknus 
iiiam fuhJiiHHnam appcllavit. Batle tn fetncin JOiBiffM* 

naire fmi Accurfius t)at cunctt^e Got^n iion tt)in ; 
SBcnn fr€Mi4MM gc^^ ^tte^ «&r|KfraOciiUce(tM 
lcnicn ttcrttoffm bobcn , cr ()at oiicr tartb fein ingc 

ahm MdCl au$()crt(t)tet- In jarisprudcntia rea i {an 

man il)n m\\ brau*cn/ ob cc glcict) in Antiquitatibu* 

Cin Ignorant ||t, J)ic Imperacorts, infonDcrl)Cit M.An- 

TONiNus PH11.0SOPHUS, faf)cn/ t)a^ bipmcilen bod) rationc 
. fatisdationis eiti §cl)lcr oorgicng , oDer Diefelbe flor un* 
t^ riajfen murbc ^ n)ieDcr t^cn folic m Vupiiius tlaocn ? 

Jtein FidejuObr mar Da / Dcr Tuc6r obcr Curator l)attC 

m(Ot<» Mbtt ^tAnTONiNus gcmeonct; mait foOc in fufr^ 
fidhin^, ocnn oflt Giciifc rtffen/ ocnn fonfl rcin Renike- 

diom tM)r()anM / contra Magitbratum , n)eil cr ncgl^ 
gens in cxigenda cantionc fidcjutToria (|ct3?cfcn/ adioniim 
geben. ^ed iccrum Qu. 5a5er ill DCtitl l)icr Magirtra- 

tus ? Rcfp. (£< Q^iri) t)iert)on §* 4- ii* "c. ifficlDund flc^ 
fcfteften. 

(fi (S< (an4IK()t«9Wta W Offl ^iKn De« Tutoris /u^ 
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Db SaTISDAT^ ONli TUTORUM VE t CuKAT. 2.2. f 

Si tutor vd cnratar caverc >iflit. 

$. 5 . Quibus conftitucionibus &: iUud cxprimitur, 
ut, iiili caveant tutores & curatores , piguoribus capus 
coerceantur. ^ 

^ Qt^' JUBst aBhne rwn temntur. 

§. 4« Ncque autem PraefeOus urbi ^ neque Pict. 
tor, neque Praefes Provincio? , neque quisquaai alius, • 
cui tutores dandijus eit, hac actione ccnehitur 
fqd hi tantiufunodo , <jui &tisdationem exi^ere fo- 
lent. (7^. _ - . ^ 



d)cn/ mxm nicmaflb imeiffdt, nur iH bic gragc; M 

haeredes teneaniur de culpa lara autlevi? Ofcrifl 

• jinb jmac Dic jurillcn divers, c^ i)i o^cr Daj criicrc martc* 

ff^ciUliC^Ct. Conf Strauchu Juslufi$iUafH Dtff. 5» & Tto» 

MAsius )b in hcth\ 

(<4y ^ic^Cbe ifl DOn bcn Magiftratibus Munksfaiiius , bf( 
, ba lU piofpicircfl \ii\HX\ , nc pupilms damnum faciat i 

'fccr Pweft» PMVincjje hac aaiotie tfubficliaria 6clau^c( 
; IWbcn f Otiren / fllS DlC imar DaSt jn> dandi tmores |)arMl, 

<!^er Dtc^atisviationem niitt exig trcn/fuiib.ni c6 l)anc Dcr 

• Prasfedua Urbis fcinCU ^crtbam tutelarem^ Dcr |0,(tC?(t)aV 
linD Dafiir repondircu UUllic Conf. EsaiENBACH Scr$m 

: bis tn UrU Kom. T^cr Audor ijuin3iul'iii>afleid)fr5prc> 

• feigo;* . 2^ bltl Municipiis Q^en (IC Daumvlrty De&ii. 

• fores dvitatum , Dic ratiailc latJida4<»ni« in fubiidium 
- NaiHl^i; tmvM^- Uc er§o,/rMitra Ma^iftratom^ luec a« 

• Aio infthm pofleet rcquir^ft^, i) ut daretur aiPda- 
' tnnmii^fclarttianiium I 1} foJiimmQdo contra iScribatn 

Romanse civicatis primariutn» aut duumvirum in mu'^ 
nicipiis. • 
{7) Qu. Quid' de praxi hodierna ratione fatisdatlonis ob-^ 

fervarur Refp. accr ciu ajcrmoiicu l)af ^ mjij^ m, iinbc» 
'ii)cgucf)cniBmcrnangc|c(fcnitl/ Dortf «(j^t cavircns mati 

• ti4?cr %ixm9 oifo fliifrt cr nur cu^tu J^n6}i(((ag^ 
mxOntn OricmmitTcn tte nocd S^mmv u»D xkwi W 
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' ZZS InSTITUT. JUSTINIANI JLlB. L TlT. XXV. 

TITULUS.XXy. \' 

DE EXCLISATIONIBUS 

TUTQRUM VEL CURA- 

TO&UM. 

Xcuiancar(i} aucem cucores & cuncores vflriis 



E 



ex 



gaftcc rcpcrirtt / Hnt) ubcwfl Uoia^m mt\>th. Wmn 
bie Tuwfcs tmt un6c«x8li(l)e @nut l)abtn , foU man uc 
flac ni(t)t admitticcn/ foBDccli(() njcnn bic gcbicbafft ic^c 

imporrant i(i , unD Mt Caution ubcrjlciflC^ Ante iTrtf. 
Jmp, ch, niUllC Cin Tiuor abfolutc faiisdationenii Uificn § 

Q)cnn cr fctn gre^ SBcrmogen unD immobiUa ()auc. Vid. 

Mynsikger Cmment. infiit, ^ ^ (i\xi CiflCUfl! 
4(1 4)Oll'ftCltt|Ctli8Clt f WAM]m Romamii^ rallbne tute-i^ 

lae & curatcke iKtwfttict flcMit / anic^o boj mcitfsflc mvl)C 
■ iiblitD t unb iDirD cJ Dcp mi mic in Srancfrci^) acDaU 

ten 3 & Gaina: Mores (omuun ^wx Dcm £>cutfd)cn 
^^9ie(()t|cftr iibcccin. i ' 

<i> |ii|t(()Ot / tDicittttetiscjctgettBertten foO/Bc9«n< 

Cto)|ti|^^^Ait Iftmiicn » nam ncmioi obtniditnr tntela» 
f^^impf ifem in paupcntm & nunomm tnlelisy m flroffcn 

%J^Jt^^^ mti nicmanb jmincicn / ba bcftmmt dcc 

pTwrbign?cilcn ex more Gcrmaniac eitt Salarium. ©od) 

y tpollcn n)ir crjl fcaat Jus Romanum bcfc^cn. Tutcia si 

'W Curatcla apud Romanos erat publicum munus : Ergo 
inviti ctiam cffe debebanr lutoies vel curatores. 

V . |at mon fic ni(()t alfi) geimunQcn; Da^ man tcine rationcs 

m contrarium angcnommcniHitic/ foRDcrn ftc tonien 
i>at)on(0fnfaAen/ ncnnftetritiPt^eExcufadbQeiiintnfu^ 
tcn lMtmt. (Sl i9arau(I)»ictt^futDie^])upiflCto. Dcnti 
M ifl it)ncn fonfT twmg bocn^djjlicl) , tt)cnn etn Tntor-m- 
• pffditus & invihis Dit Tutei ubtrn(t)mcn toU , nnb Dittl 
. Tutori felbd ijl am mcniqjlcn Damit gcDictict. Hinc cxcu- 

V Tit^t juftarum caufarum allegatio J WODurct) ClUCr 3U CC» 
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ex caufis : pknimqtte tamen piopcer liberos (^j, 
five m poteftflte fint , live emancipati. Si enun tres 
Uberos iuperi\iccs Kouke quis habeat, vel in Italia 



nere & ipcommodo tntelic tcI curatel* mn tartntt 

rum juftarum allegatio. t) modu» excufaiidi , O tc«r. 
pm legmmum . mtra quod exeufatio proponi de!Tt. 
*r„1.*'''P'" ««>f«io, propri. & impropria, 6« 

rf^iS?*''*^.- Dd. etiam hic intct 

AM^WO^rfo «teuftt.onis l\,nt u/], 5: Just.nunus Ipfe 

(a) Bit crffe Excufatio ift btc Nm»MsliierMm , in 
- De j. m itaha 4. in provinciis C. On. 9Ra; mwti* tm. 

Ut bt.i «infctrn otriianDtii ? Reip. ^SHfD St 

^ » legitim. liben fei,,,/ nec adoptivi exculationeBi 
pratbebant a tutela ; |ic jjaftcn OftfC btftMd) aixb Dtt »d^ 

flenttirtn Contcn. Gzluvs db« Im («on M5. 

Mt adoptivos ad excufat.onem aniitoacn/ toffi toA 

imr D.t|f 5mm mm Dfc XmmjvSZSiZl SS 

OIK» tempwe iMivtaN»! mfymtt/ IW« Otc ftfafu S 
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. 28 iNSTrruT. JumKiANi LiB. 1. Tm XXV/ 

^quatuor y vel m provinciis quinque, a tutelaVel cu- 
' ra poccil exciiiari , cxcmplo Ca:icrorum muuerum. 
^ Nnm Sc cucclam & curam placuic piiblicum munus 
. clie. Sed adoptivi iiberi non promnt : in adoptio- 
ncm autcm daii, naiurali patri proiunt. Item ne- 
potesexfilioprorunt, uc in locum patris fui iucc&- 
dant ex filia, non profimc. Filii autem fupcrftites 
. tantum ad cucelx vel curapmuneris excufationcmpror 
iimt : defimdi autem non profimt. Sed li in bello 
imiflifimt, quaefitumcft; an profint? Et conftat, 
cos Iblos prodclle , qui in acie aimttuntur i hienim, 
qui pro Republica ceciderunt,in perpecuum per glo«> 
riam vivere intelliguntur. - v 

£)e 



fctnen L iT- (?S murtC l)CrimCt) per Imperatorum 

.€onrittucionera6qcf4)atfch (af Itian feinc adopcivos hUos 

«icftrftttrunrrr rc*neh folic Ciu. ob \i)\m\ aucft Mi 

^ Mepotes ^([ffcn? Rcfp 2lQ, bicNepotes j^eitfcn tm «vo 
ex fii;o, qiii rcil. in patria poceftaM iiia funtcoiiaitutii 
abcr ni^t ex lllia, qux m ^ienom&insliam tranfir. Na- 

lurali patn hi profunt , duobus autem prodc/re non 

poiiunr. (go folun auct) nm &ie/ fo no(t) kbm, ind^t 
fcic/ fo fc{)on (icftorbcn^ DQtumcr tbnutn §ciel)lct mtt)mi 
rodre bcnn , Dafi fic in Dcr @ct)lac()t , in bttcntlicDcr Ba- ^ 
. taiiie umgeronimcn , unD il)r li^ure^ ^£>lm fur ba5 SBarec^r 

Jatlb DCrciOtTen Inmn ; hi enim per gloriam adhue vi- 

vnht. S)crflln((KR H^pothefin ^atrcH bie fHbimc 

tempore OcEitOivis, tmc aui fcittcr Phi^tM iX ju (ii^ 

Itn, ba er m\)\ anaenicrcrc^ U% ef oitiflc ctm fcituUe 
flcmcfcn fci)n / unD t^aocn Dtc fflrem / Dercri e6f)nc ()lntec 
tcr ^DIaucr gcMicbcn , ba^ Privilegium nicf)( gcl^abi^ twm 
bns n^ar bci) Dcn 3i6ma'n eincbravour , in Dcr Bataiiie ju 
Ocitcn , nic^t a^er in Dcr SSclaqcrung. Hodie ift Dtcfc^ et? 

' lie gr()|Tfrc Sfunfl , fict) hmier Der 5J?aucr defendirca ju 

, foiwcB, al«im frepen S'elDC5 aber DamaWs f)(tttcn iTe bic 
Sanonen nict)r, unD^ Da5 Uktt c^ti fettic Xunii./ ^ m 

.l^cti ')^fct(cft bititcr.&cft etcjticniu Dcrbergen 5 l^tngeqen tDac 
U mt orifftrc lapforreUi feinctit Sctnbc,!'^^ a u mm 

mut Die ?(uaen lu trcren- Ji\nmo$ (hu t)ic|ei( fit&R gci^ 
ici0e(| ba^ t)iefc# ^ui poft mucos ftetiffeat^ iii(t)r fur fo 
' wpfer 
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De Excusationibus Tutor. v£l Curat. 2 



. De admimJlriUione rtififialij. 

.ii. Itcm divus Marcus (5} iii Semeftri- 

bus 

topfcr at[)altcn roorDcii, aU bu tit 6tfenUi(t)er5«lD'@t^l«^^ 

S)(e iKomcC nHUtn caeiiban» appeteotiinmi. £)|CK ccc^. 

libes ^at «ait scqodler , mo mait nur g.cfonr. 9Satt aiii. 

dCiC ftc prxiniis. &<^lin& M fle(aiucioo M£ fecni-. 
mnim ]toai«iUbniin > SiDhcr JU ieugCtt^ aboituiD fap& 
^fincmSamt. Vid. HfMATiiis, JuVbnalis. Pbrsivs. fOic^ 

fc^ tpar anfanas fa^flum impune i marimmlc jufricDcnton^ 
ixjciin nuc ) - StinDit mlmi^m mmi- Vid. uQtones 

jritas ad Digefla & Gravina. VBRTKAMius,cin StCa^bHr^ 
JCC/ vir egregie do^lus, ^at eincn TraAat dc Jure trtu^n 

itherfrum qn\s^t\ihi\\' JoACHiMus Clutenius in ®trajbur(| 
^rfoic^cn nacOgeorticf ( / utib ilnbcr maii mcifbiutwU nuc^ 
. luefc fiditiim. seic tiilm mi fonit »on i^m N»$e» ixbit 

M AuxAiniu ab Audpwd&o de Ami^im^. Bm. 
S>cr /r^# abCC de iure Mermm fct)C Jtt reGomnw 

dircn. Sfia(f)(l 6cn i)tomcrn bat man Dic lcaios oor anbcrn 

. regardirct , UUD ^CCUacft 1>U provincialej. ©cnn 3Wli^ti 
lOQC fcinc iJrODin^ t Ted Regio appclUbatur , unO ftattC 

fcin bcfonDcrc^ Jus pubiicum. uufa*c Oodores fragcti 

Unntligiicf) : Quot apud nos rcquirantur liberi ? 9(Ucitl 
t^tifcil t|l cmc qqaBAio Domiciana. JBci) UlUf .l|l ii etmai 

. «rfaicrairet / iDcnii )a Occ .cafus DocMmc- Dcnn ii micD ja 
nicmanb faacn , 6af mic in diom Uben , uhO alfo 1 * liberi 
crtocftcrt nmrbeni ni^manbauct) , t)a$ mirtn ^raUenmol^tti» 

rca , unDalfo 4* biaucl)tcn j nicmanD, Oaj n>ir aK cinc 
9lontif(t)c conquctirtc -Dromm} anrufeDeu mmxi & fic 

requiri. Ergo :(] Dicfc^ niCl)t recipirct , UUD fommt C^ f)tCC 
ad arbicrium Judicis atl. Coni. JHUi^ccii Omm.^ad L. 
^ul. Pap. Lfh. 2. Lap. g. • ,^ 

(}> £)ic atiDcre Excufatio ift : Si quis rei fifcatis fit acl* 

iidiniftrator. sscr mi( Di^ iCaofeci Domaitim m tt)Un \fiX» 
, oUm'fio& liabebai: ej^cubtionem a cuie|j|». fbnbern Dcr 
j^hros Marcos \ i.e« M. A^xeMimrs^ PKi&osopHqs. refcri» 
'K]r(ccr(l/ Daf Dicfci le§uima excufabdi cftuTa fci)U foUC 

5J?^?n bar fleftinbcn / iaf, mcnn cincc fifcumPrincipis ad- 

p\imftrirrc/ fo mt Um DcnPupillum unD Fifcumniitt 

n)oi)lbcf(t)aifcn, roctut cr Tutore gcfc^ct tvuroc / in^ 
' bcm cnimcDcr Dcr tifcus oDcr Dcc Pupiu Daruntcr litte & 
cn^iO WK Co^airi^^i mmx bci; Tutor beuOCS ntd)! 
. ^ V - ^ } ' ' .««i 
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bus (4) rercriplit, eiim, qiii res fifci adminiftrac, a 
(ucda vel cura^i quamdiu adminiitrac^ cxcuiari poile« 

§. z. Itemj qui reipublicx' caiifa abfunt (5)3 a tu- 
(da) vel ciora excuiaizcur. Sed & ii iruerinc Ui(ore& 

IIL I II, ,1 . ■ II • L ■ ■ 

. fim I mm bcr PopiilQsuiib Fi&us mii (tmu^ tti Fm- 

cefs DeriDiAK rDacca. Fifcos iji ta6 patrimonium Priii* 
• cipis , DU Domainctl UUD Charoul.@uicr. IWi dUtt ' • 

cin fol^^' "i^^H qern feben/ inbetn ein Fifcaiis an feU 

ticr adminiiiratione iiici U(4)t (|C|}m)KCt tOtClJCa {on. £ll<» 
fatias ef^ , ut fe excufet. 

(4) i>M^on:infemeftr$ifUstbmmt m 0^1 Impe* 
fiforci & Prindpes adfcUccbaoc fibi Cooliiiarios por<iiir* 

tncitOc it>ncu p«r tf. .meiifie$' affiftiiMi ft eifo nacct 

iftl Confiliwn femeftre hyeme conftkanm s tam ifll 

' ®ommer baneii |le mit ^cieq^ 0a(t)en ju t^un. ^tn btce 

fem Conii!io fint) aflcjcitRcfcriptaPrincipumauSgcgangcn» 

Singulis fex anni menfibus novi per fortem eligebaniuc 
. Conliiiarii. Vid. Petr. Faber in fraf. ad Scmejlrta fua» 

' mii)t^ ^&ni) mS ^ i£l}ciicn bcilebet/ Daoon man abcr fek 

tCH bcn 3len 3)t)Cil l)(\t Conf. Pinscus i« Comnieut. a4 

Smonii Augufium Caf. 1%. m INHtCtpitb O^Ham Ml 

SmefiriM ^ttffcn. 
(0 2Ml ^rtoe Escufado t|l abfemta Reipablicae caufa fa«' 

Aa> 6* tOtft fcijri , baf Cin mifius propter negotia Rci* 
.pubticae rator murbe. Tucelam fofcipere pericolofiim. 

efl, e«t|l ein quafi-contraAus 5 alfp befl<t)ltC bcr abfeas ; 
• Reipubiicie caufa bifilQ / ut cxcufaretur. giurt ill bicSCitf 

Se : Quis ^blit ReipubliciC caufa ? Refp. Respublica 
iei(fet diom/ & ^ic abfens Reipublicae caufa eA> quiRo* 

manec rei caufa abiegabatur. 6)(eic^mic man nun dloui 
in aocn Municipiis a.muiiret^i alfo W inan m9i cnlAiib 

gCfOilCI: Civitatis municipalis oaufii abfcns poteil fe ex-' 

coiare « toteia « tmft ocmi iwm audl) feinctmcdcn ntctit fa^ 

gen xM , eumefle excofandom , fo 8ef(()i(tlt c^ to^ mCi 
9<n Dei Pupiiii , mcnn ein tutor Derftticfct mirfc. ^mcla 

dc illo non iransfertur , fed interim Procurator conlH* 

tuitur. SD5tnn er ©iibcr fommi , mug cr bic Tutei 

%i% k\m^m\U nKi)ti»a(«»cm{»lo, fedcumffatio ja* 
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. D£ £XCUSATI0MIBU$ JUTCR. VEL CuRAT. Z}1 

> ' i * " : 

vel curacores dati , deinde Reip^blics caa(a abeile 
cccpcrint , a tutela , vcl cura cxciilanciu' , quacenus 
Reipublioe caufa abfuiic : 6c incerca cuiator ioco eor . , 
rom damr: <iui fi reveril fiierihc, recipiunc onus tu- 
telap : iMm nec anni habent vacationcm > ucPapinit- 
nus libro j.Reiponibruiii icripiic: Nam hoc ipaciuna 
i«d>ent ad novts tutelas voditi» < 

$. 5. Et qui poceftatem aiiquani habcnt (5},ic cx- 
cu%e pollunt» ut divus Marcus refcripfit : ied fui^ 
ceptani cutelani dcierere non poiruAu 

De 

ri£eo i tdHlft «Scr mS^4im ^abc , aujf<c mm il^ cc|t 
(tBDantt einc Tmeia aufflctragcn n>urDc 5 Dcnn ba battc cc 
flcnugiu tf)un/ ba^ cc fcinc '3a(t)cii n^icocc mOrDnung 

• BraC^C nacft fcincr ^UCllitnntft. Tutorem habenti cutor 

Bon datur j Dtr Dccrcifctc Tutor mucDc la !ii(l)t abgcfc^cr. 

Jam toti perfonac erat profpedum , alius tucor locum 
habere non poterac Hhbseus g0 m^t CCtOt DaCCUI 

finDcn fbnncn. 

(6) !DiC v<ertcExairatio|flPMeftasf.M^tftrata;: !{Bain 
mttf Da CCMagiftracus IIMICDC/ f(t)OtlCtneTutel tjatu, fa 

mu|Tc cr fic titi)autn , Don futnris abcr fontc cr ftcft exanfi* 

rcn. Sed Qii. Quid eft poteftas ? Refp. €tlict)C imO^ ' 
mil; Dag C5 ^arin NftanDcn, fi qwis ampla & magna 

poteftaie inftru^aus fuiffet , unD oicl ju fagcn qct)a5( tiac* 
tc: tiacin Major Magiftratus |)ciil<t nicbt / wcil cr firoffcrc 
<ScoaUbat, oU anDccc^fonDcm Dcc aufpicato ertPcDict . 

I91ICDC» Qui ergo majoribos aulpidis erat eledua, ma- 

jor erat. e. g. tDcim mao Dcn 0afi<Kn ^ocfjont Dc^^ 
tDol fiic AfpeActi tDOCcti t iDcUOct DCQ SRa^Dt^Bcic lU ob^ . 

fervjCCH anqcfan<|cn murDC Majus templom iiittirtaii« * 
tur. Qui tninori temp o, minori ccelo eligebamnr » mi- 
nores dicebantur. D. Mascov fyXl DicfC Obfervati%n fc^C 
H)0()l au59Cfttl)rCt in fCincr D/ffirt. de ]ure au^khrum» 
apud Remangs. Praetor » Conful » Cenfor, Didaior erant 
majores Magiftratus. De i£dilibus fuit difputatum % 
OUCtn Cl J(l m(t)t probable, Da| lUan Dic XMt% Curutes 
MnintCr IWfbMllCII/ fOnDCCn Xixm^X DiCNfoaidpaies cx- 

' P 4 trf 
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^ — -.n • ~ ^ — — , 

Dt lite <:um pupillo » vel adulto. 

4. Item propter licem > qiiam cum pupillo , vel 
iidulco cucor, vei curacor .habec (7) > excttiaii aun 
pocdV : niii iSrte 4e oninibus bonis ^ vel hntcUi;ace 
conaoyerlia iit. . ~ ♦ ' . ♦ 

De 



tra Romam. QuaeRor vero ad irajorem poteftateih^noa 
pcninebat. ConirGoKDUifCi, PimdeQ. 106^ f«2>^.;7* 
6*^^« Jos. ^vERANiui Jmerfr, Jnr. Uh.iy^4p\ ^ 

n. 18. JOe Municipalibiis Magiftranbuf moit om fT*^ 

ftCB gcimcitfeU. Modbstiito t)«t citt eigen ^uc() (itf(t)m5<ri' 

Ac KxcttraHiifmkus lutcrum t^rieC|)if(I) / DaS {){rria0 verti- • 
rct IMrDC. Antonius Augusxinjs , Epilcopus Sara- 
goffa, ciri Rcftaurator poil DCC JurisprudenJ} , dircipulu* 
Alciati , in Hiltoria Juris verfatillimus , in Jure Canoni- 

co Civiii doaiiHmus, t)at ciri fleitics iSiict) gefct^cicbat 

^ie nmtnihts pf^prns, Das! fon|l UUbcf lillU IDai'. Bynkfrs- 

. ijpBK ixii ti cu ttntt Audion tn ^oaanDdtfauifti uiit) fiic9 

ffincQ Emendatbnibus ediltt # Xm\Vi fleiciacl tpjcD, ba| 
' ' bic Municipales Magiftratus au(t) exculirm tfttUIIII* 
Orro Mdfiihus Munkfpalifius 5at aud^ DDtl bcu De» 
<iiriombus Municipalibus Cill Caput , Datirt CC Cbcn DCC^ 
filtiCl^Cn Obrervaclones gcinacf)!. Obftare quidem vidctur 
/.4.^. 4. h.t StvA conciliatur fucile. AloDFyriNus faQtt/ 
tap nari) bic Duumviri unD v^^diles municipalcs ficf) excu- 

fivcii fDutcn / uiiD fcfteiiut c^ alfo , alS mww c5 doc i^m 
> ((OoafOjiiea)cf<n/ mctuaticii^ fomcn ftc |i4) ^u feincc^cir/ 
ke, tempore AuxANORi Severi excufiren* €^n)ac aucQl 

* tm% l^tiliS/ > Ctttda liberari i fte t)a((cn Dld ^ tbttlU 
, Apud nos tninimus etiam iKlagiftratus excuf^qnem " 
habet» / 

(7) ©i^ ffinfptc Excufatio i(i; mcnnciiicr mit bemPupiiio 
tm Procefs lieget. S)a mirD abet: eiii tlcinec Procefs , Dec 
' nicM aiibetrifft, tiid^t atigefel)cn/ inDem ii Dec 5Ru^ 
nicftt 4:»erth , Dn^ Dcr Tutor Dc5mc(jcn Dcm Pupiiio gefdbrc 
Itc!) fti}ii foltci abei: bi^meilen .giebet ti Capitai.ProcefTe, 
Da €5 QtFi t)af ganfic >Bet;mogen betritft/ alSDenn mtrD i)ei; 

Tutor»tanquam adveffarius , ioimicus & bofl;is>()enra(t)tCt* 

S>a nNirc ctf iidrrifct) aemcfcn , bcQ bccTucei }u laffeni 
l)cn S^oil ium (^arincr jii mata <£m fiAOHr ifl nicl)t aU 
lfti{ uccDuao;!!^ fi t) e>;curiccn/ fouOcm ii iu biQ mtj 
. «l)ttt^ 
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Da irihus mcttbus tuteU vd cuta. 

$. 5. Icem tria onera tuteUe {%) not\ affedatx y 
Ycl ciiri , praeftant vacationcm, quamdiu admini-T' 

{Ir^ncur ; uc camen plurimn pupillorum cucela > vel 
cura.eonmdem bouorum;» yeluci fracrum> pro unt 

conipui;etur; ; ; • / . /. / . ' 

• ' ' De paupertate. 

X Sed & propcer jpaupertatem (9) ^ufatid-- 

ncm tribui , tam divi rracrcs , quani per l'e divus 
Marcus i:eicrip4n;, U quis inipareui le oneri injundo 
poflicd^cefe. \ , ^ ^ \ : , 

'ol)ml)<iu frf)on ciiic au^gemacl^te @ad)e , bap becgfeicCen iim 
tc nid)t iuc Tutci gelaffen n)ei't)en. Justinianus ()at /« jf^- 

Novellarum implicite DCrOClJnCt / Da^ Ciu fOlC?)CC fi(6 
" ItKttexcuiircn burfff / C8 i|l cin Modus exaiiationis im- 

piopnx. €tlafl nki)i; guaclaijen mcrbcn/ etiamii aiias 

.^yftidx iafciipere cutelam ^ lis afUiuc.immineosfit. Nq^ 

^9ee. 7i. & ?Sa er tmct> aiK() gcilcaffct/ mtO (on feittii 

gan^C ^OCbcrimg Dcrlicrcn / n nihilomiaus fefeingera^ & 

fufcipiac tutelam. Ncv. 73. 6^^. 4. 

(S) aSk^Tutor fcQn Wia/ tnU^B^tl ^abeU/ ur perfona? & 
rebus pupilli vel minorls pro^tciat. SBBCC tHStUi bltV) 

- SBetmiiiit)fc()afj^ }iit»ecfci)m(Htt/ imtff ftct) bic Dtertc 
imfbtoen laffcn / tDcttDcl fo m , Ci pacrimo- 

nia pupilloriMn iinc diver£i j <Dat)CI IMttlt g(ct0 ?• Pu* 

piirifml)/ c^ i)l a&cr cinPatrimoniumunD eine 3iec{)nuiig/ 

fO ifl fold)Cj n\(t)i DilllangliCt) ad excufationem. 2)o^ i|l 

anil) bnranf m fcbcn / ob bic S8otfmunDfcl)atft fct)c miftjtig 
iinD iDciildutftia i|l> benn tS fan eincr otft mitcincc ein?i< 
gcn »BormunDfcl)atft fo oicl ju i^un l)aDcn / Da^ cr u\i)t 
mtbt t)crfet)eti fon* SKan fupponiret qud) / ba$ tim Die 

.tttcela^ m^t cum ambitu & aiTeaanorte OtlgCttOmttlCn; 
offt aflbftircn ^ {CttlC Dic Kauctl timlas » nt fe.tz* 
• -cufare pc^flSot. 

^p) (Jinairmcr ijl aud) cxcufiret a fufcipienda tutcia, mU 
(i}ci iiirt)t ailein fur Dcn ^})upiQcn ftct)erec / fonbcrn auct)fuc 
m ariocii Xutorem Dcffci i|t y dct fKtt iwi fcioci; ipatiD 
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. %. 7. Itcui propter adyerlam valccu4iiicm, pro- 
ptcr quam ne fuis quidciii ncgotiis inccrcflc pdccft^ 
•xcufado locum habec. ( i o) 

: De 

i(%en muM mb^iU ttben t^on t)er ^anbmi ghutl^ir 
tcitct. Homo pauper lon mMtAubu ^mm fm I imb 
tf lidre abfurd» mmi tr Mmcdcn itecMrffcn n&rDc: 
0fi ftnb bic armni nicl ibrlicOer , d(< bic rctcOen. i)o(t) 

ttirD bie juratorla unD pignoratitia Satisdatio ^icr ni(Dt 

eingenommcn, unD niemanD n^ucDe fureinenSitmn/ con- 

tra quem non datur regrcffus , fidejubiren / n)icn)OW Cf 
l)0(t) au4) gefc()ei)en fan , Dag flC cautionem fiiicjuiroriam 

finDen. SlOein bie ^aupt|Urfa0e i|l/ mer panper if}^ 
Drau(i)ct alte fcinc ^eii fur fto)/ ut panei» iQcretiir; 
ic man i()m mnt t)ic ^tft DoUcnM fii^men/ f» (&nR cc^oe 
niciltf imwincn* PAup^as ift inHN; lcm e^ianbc ^ c< 
tNdw ciflcr t)0(() n)0[)l^ Da^ er jtct) cxeotireti Denn Die 
fcntc bcncfea , er bereicberc fic(). Hodie , i)a aac Tutores 
fatisdationem leifien muffen , iil e^ faft unmoglitt). Si^ctr 
bei) t)en 9l6mecn f onie c j pcr accidcns tommen , ba^ er 

• ni^t fatisdjren bUCffte , fi teftamento tutor fcriptus auc 
proximus fit agnatus. Qu. Quis dicitur efle fdufer ? 
Refp. PsMper ift ctH vocabulum rdatlvum. En general 

. Mniicn* «ir * lirmut^ unb dieicbtDum xxan d^xxfi ; l)d^# 
tm 6^ lcin ^uriit cine OeftnicioQ btfton segcben ^ 
^nbirn f(e fa<)i'ett: <Sin pauper tfrnte fic() excufireii « benn 
fond, menncrbie Tutci.abwarten tt)olie/f5nte ei* fi^ier 
^anDt()iccuiig nt({)! Dorficften / unbiuu|]e DarncbcnDaitcn. 
^tCL' uia(t)en 500. 5)ltl)lr. eincn rcicb , aiiDecit^difs i(l Dcr 
orm , Der ni(!)t loooo. ^liW- Sarurn dcrmirrc ju- 
5TIN1ANUS , bcr fplic pro paupcre get)alien njcrben , Dcr 
mi()t so. ameo$;.o6n9Cfc^r 100. 3ict)lr. bdtte. ^it ia^ 

' m : 2><nent9r 19 arm / ber nic^ i)on fcinem @eme0e.et« 
»Hi« iinfjNE (cset , fonbem ^ MraOe^ auf9c()et # ool ec 
ermnm. - ^ . 

(fo) ©ap cin SrancFcr jic^ a miria fofdpieoda «xcufireri 

rontie, tat fein dubium ^ benner fan niijt vigiiiren,.ni^t 
attcnt fct)n,cr fan bcnSeinfqen nict)teinmat)l »ortlc^m.©ocO 
mu^ ii frer)lict) eine rcct)tc Rranctl)eil fenn , ein morbu& fon- 
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De imferitU Uttrarum. 

$. 8- Similiter «os, qui ficeras neicianc (i x), eile 

excufandos, Divus Pius refcripfit : quamvis & im- 
pcriii licerarupi jpoIIiiH ad adamufbadoncm xjegocio^. 
nunfttflicere* 

De 



c. qui morho. ?0?an diftlnguiret au* : 5Bcnn ble Straiitf^ 
^(ii langmiecifl iil / mirb inDclTcn ein Curator ocrocDnet; 

WennfiC abCC pafrager i(l , interea pupillus non peribit. 

Surdus, mutus fan aucb nic()t Tutor |ei)n/ »enn cr au(t> 

^Cttt) par hazard n)arc furdus ||U)rl>cn / fed neceffe di| 
Uc alius detur. 2Mllllib(r TttfOf mup autorltatem inter- 
ponere » Tolenoia verba cnunci^re. cr iindnst 
ian ja nu^t i)5ren ^ xMii approbare per loc(oelani, U* 
ter« non fiifficiunt. ©iefe Obfervation [)ai CujAaw. . 

(i i) SBBcnn eincr nicOt Ufm no(* fcbreibrn fan , fo i!l ec 
cbcnfaH^ excuHrct , bod) aac« nacft 3Sefd)atTcnl)cit ber ^cc* 
fpn unb bcr aSormHnbji^^ajfi. ©tc 5llomcr nwrcn cm cui- 
tivirtel fflolcf i iftrcTutores mujicn ?U*nnn(j ablcgen / oU 

auff(t)Cettol/ inpnmis fi opima e&t hacreditas. 1)10» 

iiMin Mf Tbtda fc|)c gcrtng unb ni(()t iDcilfaiuffitg / fd fon 
ctn imperitos itterarum e< bocf) n)ol)l oeifcDcn. UnJ) n^tnn 
t)er Tutor fonjlcn ein 3Kann ifl / bcr in bcr Oeconomie 
timi flc({)an Ijat , fo fon cr bucct) cincn anbern auffcftcei^ 
bcn laffcn / ©as cc i\x fct^rciben 95ci) einer tlciiKn Tu- 
tel , all fccp 55«ucrn / ifl cinc ^ouer ^ 3vc(l;nuna gcnuj 
burcf) ein Acrb^^^oKj buc^ bie 9)7emoric ; menn cinei: 
aOe^ bcbaltcn ian, mt Columella faQct / b<t^ man l^eute 
gefunben, bte aae^ iai @ebiM)mi^ Nten tfromn* SBeoii \ 
Mc Ttttei ober arot mor ^ ju 9tam/ IM gicng el fccDs 
li(b nicbt on. Stryckios j^t einc /J^^rM^ gebaUm M 
hsat Jffls. ei)ebem iDorm^ bcrflletcbcn Diflfertationef 
mobc, (£r t)ai aucft cinc gc[)al(cn me furmrum , bar^ 
in itjctfet cc/ maS bie SfcgDpticr fiir Ocfen gebabt babcn. 

5Rafl t)at au(b Cinc Diirert. de Mohndims , Da gett)i?fcii 

njirb/ baf man cbcbem baS ^Srobf gefloflfcn/ unb gerijftet» 
itcm A^«rtf digHorum^ ba btingcu fie t)en, wo^aiaSJoci 
dtgitus be(fomme> aUbcnn fagcn tli citiMil de jurc annuit 
aurei» bcramStnger |eflc(fet mirb/ mib mA ^ikvlm 
Aiiotria met)r inb , Ini man itt & . . Dtifertationeit roiw - 
berlid) amrifft. TiTnis berg(ei(t)cn Etute fct)rf<i^ii(() : 
^ur^geiogeti (iz> 
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Dt ifUione propter immicitias , ^ de tulcre^ qui 

, ttftatm emfinfiu 

$. 5. Iccm , £ propcer inimicitias ( i z) aliquem ce- 
fiamento cutorem pater dederiC) hoc ipfiim pracftac 

ei cxcuftcionem : liciit per conirarium non excnfan- ' 
tur> qui io tuceiam admiiiii^racuros pacri pupiiiorum I 
pnmiuiargnt. (ij) \ , 

^ De ignorMtia te/iaicrtf. 

; $.ie. Non elle autem admiccendam excuiationcm 
ejus 5 qiii hoc folo utitur , quod ignotus patri pupii- 
lorumuc» divi fraucs rcfcriprcruac. (14.} 

k 1* I r tm. 1 ' 1. ,.. , „ iii ■ - I ■. . ,. .,11 

^ (i 1) Sltfinanb mb ftintn gcinD jum 23or:rmnt) feincr %HiipiU 
kn f((jen , mW$ aber mi eiuec inimicitia capitah ju 

• Dfttlehea / iii(l)t ober/ m ii mir ein rieitier B^viil, bec 
RidJ weiju beoeuteji l)at 2)ie jtalidner roaren homines 

/ tna igtii » unt) ftuD c5 auc() nocO. tKiu toU leittcn tlt 
^ii 3cint)fd)aft ai4)t ntcDcr/ fonjMrn mo^ttn (inen idd^I 

. tftc Mimctlcn ium '))oiTen juin Tutore i otfo t»(cMHifeEx. i 
oiiatto Bcrftetcct. & i|l alfo Ocr cafus » baf tim^ots 

mmtlfiMSt intricat |inD fp Dcfit^atfin til , hai, Ocr Tutor I 
per teftamentum. conOitutQs ab inimico patre pupilli ^ 

n>c^I mercfet/ ccfa) mu gui^ Dariu scfe^ct/ Damit er fiq) 

• ruiniren foUe i Da faii er fia) mol)! excuiiicn. 

00 ^^Jiecr ci Detn 3>a(cr jUijefa(|t/ fo fauD Die txcufatio 
^ ni(l)t ilatt/ quia promiferat. 31U6 Mcfcn ^lDoKai i)al)cn ci^ 

nigt; t)ie OicCtC fpeciem cuulas dcducicin Oi^ca I ut praET- 
tcr rcftfimentanam 9 I^itimam & dativam adbuc detur 

. me/a psmm. fuocin ci( tfi tccits bcmt locmi mtd) cincc 
\jmn cutorcgefe^et/ Da itt) trnvf) eiocuricfn (omc, ict) i|>tn 
. ober gleii^mei^l DcrfprccOc / ba^ icQ mtcb tn^tncr Excufatioji 
niebt bebiencn raoac/ fo fanico mic()3mar nac!)Qet)cnD5 nicDt 
. irxcuriren/ aficr Das mac()et (eine neue ^pcciem tuteia:. 
aparum t)aJc ict) e^ it)m i)erfproc()cn ? 9)Ieiiie exceptio " 
ioimiciiiac i|i ia Duccb mcin cigoi iQccfticubm fllcicb cii- 

dirct. , ^ 

f 14) Fratres jinD Marcus Antoninus Philosophus unb 
,£uii6 l^ms. QKtr btcSt^de petfonis ignotis. ^n 
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De inimicitih cuiH fatre pupiSi vel adcs/ti. . 

$.11. Immiciaaf , quas quis cuiSt pttrc puplllo- 
rum , vel adultorum cxercuit , fi capitales hierunt, 
xiec rcconciiiacio intervenic > a tuceia vel cura iblenc 
exculare. ' \ 

De fiatus controverJtA a patrc pupiHi ifUtam 

§. 12. Itcmis, qui ftatus controverfiam a piipil- 
Jorum.pacre poiius el^> exculacur a cutela. (i 5) ^ 

De ^ate^ 

$.15. Item major feptu^inta annis {1 6) a tntela 
& cura ie^poteft excutere. Minores autem vijjjiati 

V qum- 

' '' «I M I' 111^.. III» .^illll»— > 

Sioiii oXi in iwm tUmn 5CeU mar leicbt moglid) / )i(x$ 
\ iDtttr ber Tcnatorixn Tutorem . iuk{) Dicfcr \vm Imixv 

€5 wirb olfo ctncr per. tcftamemum SBocriiutiD aefe^ 

fyn biT tutor conmnitiisabccfeanei &m Kfbtoremnidit, 
' tah ecftet) be^tDesen a tutela excufircn? Refp. S>jefeEx* 
. ccptioignoti »ttrt)£ HKftt attcndirer. S^iefagicu: ©ciiug, 
; laf birtcftator, njenn eri()n au(l) nict)t gefennet, t)OiJ)eia 
' . ffierimucu ju il)m qd)a5r. e« fan (ei)n, Da^ it)m fein ^leiff 

iinD ©orgf^alt gerubiiiet n)oil)ui €5 mar oi^nebcmein 

munus pubJicum, quod fubcundum eft. Ancc tcmpora 
horum fratrum excufatio hasc valebau 

(is) Bicfcj t)i<^<( Otf lcm I. 9. <fe caphalitms inimfcitn». 

S)cnn ipct etncnt ftatus controverfiam h-ioviret/ n)cr ciiicn 
lum %\i(t)\ machcn mia , ifl frepli^) fur bcflren toD 5eint) 
ina(l){cii. SBcr m«in£ob^'I5eiBbijl, Deffen ff inber f an unD 
mag ict) nrcf)! Derforgcn- d& es in foro poii recbt fei)? il 
cinc aiiDcrc graqc SBBirmoaen in bcr Muri(Iereo bi? teutc 
mt m m jprmmel bringen. €in foiier mm fOflK: 
p9 lan Dtefe j(:n6ir tit(t)t Dor mir fel)Ctt , itti& il^ctt pro- 
ipicircn. <£r t)at jnnir fctnc htncftatcn»» abcr Mon rc^ 
tcn njir dicr nie^i m fc^en (>icr U9i bdrauf , ut pupiiio 

fecnc Atqiii fi iiuiiiiais .dctnr pupiilo » non ipfi 
' bcnc cft^ ^ : 

00 ^in afrer gWann tJcrlanQct SKul)C; infoiatium fcnccftu^ 
. tis lalfcr man it)m folcftc am&. SBBec i|] abcr ein alier 3RaH|i 

^P- ^iC JliPtltlC j(()UCtl &d.ltoftiaimc. 
' gBec' 

V ' 

* • 
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qiiinijueannis^iy) olim cpidem excufabancur:noA|:a 
aucem confticucfpne prohibencur ad cucelam» vel cu*'- 

lain adlpirare ; adeo uc nec excufacione opus fic. 
' ' - Qua 

* -i. — — < ■ 

fSBit alfo iai ^o^t^aJit lucucE scUg^/ ifl immuDis « 

tutela f fed non excufacor » (i tancum feptuageiimun» 
omum incravk i n)e(C))C< Cin Singulare jq). £)€nn Cl f<U 
git PLHixut £tfi. 4» i^. Z|l qaod I^es maiorem fexagin- 
ta annls otio reddant. ^ift fexa§enarius tfl«(ttl fenex de* 

pontanus , t>k Tuieia flber ifl cin onus, tinc ?iJ?ul)e ; cinc 
Slrbcit. Siflcin e^ i|l ju mcrcfcn , ta^ cuk§ ^l)cii5 ; n^cnri 
Dec ©atcr cincn ^Slam Don fo(cl)em i^lKcr ju feincr t)upi(Uii 

l8ornmnl)f(t)afft per tdUmentum conllituiret t)at/ tniiu 

tttn ukimae voiuntati t)icl nacfcgicbt / t)a t>cr Sarer gUicI)* 
H)oW cin folct>c« 5)crtraucn auf bm Tutorem gcfctjct , atu 
beru £()ci(^ aber bc<} gfti^ciing, cincr S^ormunDiiibaiTt cine 
JNug()C(t wlo Srfa^cunfl nftclw ifl/ bcrgUicbcn man t>o^ 
m cincm ^ann i^on fetc^cm a((tcc biaig t}oftcn fon. tXi* 
bcro mau tftn ni(t)t frci) gcfprocj^cn / nifi compiems jam 

• plene feptuagelunus annus , tOCWjCl auc{) OCC A^-»-* ^ 

• de Excujat. lutor. t)abcn TOlD. 

(17) Qu. 5?anau$ cincrTutor fcDu untcc 2f.3a&rcn/ obcc 

lan CC 00 excuficen? Refp- ©^r Imperator fag<t: ^tas 
annis minor n)ac olim excufatio propna» hodie 

impropriat Qu. SBar ii ooc Justhjuno fo / n)ic cr faget? 
jRtfp. Vnwiyjs mcOHCti TRiBONiANtrs 0abc ^icc gcicrct itf 

fiao. ecotp ato ifi/ N ^tcr tm £c|lamcm icQcn 

^ontc : Pomponius Iil>eromm meomm mtor eftOr^nictlll^ 

cr auc^ gUicl) noc!) xix^x it- 3at)r aU ©oc. Wlontc ja 

fin agnatus proximus noc() nicftt af. 3al)c aU fcr)n/ unD 

• Da tan Vinnius nimmcrmeor bcmcifen, DaMin folcOcr foltc 

^ removirct lOOCDCU fcOU/ 0,CI Daj Cr prohibitus gen)C|Cil/ ODCC 
' ft(t) niC^t ^dttC excuficen f bnncn- . Omnino hoc poterat con» 

• tin|efe in tutcla icftamentaria&legltima,ut tutorminor 

. annis eder: ^o4)Oa€ Cl lli^ttlUS/ fi ejusmodi mi< 
tior'fibi imponi tMteSan p»iebatur , nct ab eadcm le 

ctxeufaktt $ Mim CC tKl(ft bcnmc^ ni(|t ri)nnc^ 

reftituirct nMrOCn. finMtiKDito N&rouus t)at ^icc DcnTai* 

detbndirct. Cifi foiuc DerTeftator ja nict)tcins 

' rnaol IDlffcn 1 Ob Der / TOdajCU er JIUU tuiore tefiamentario 

fcwc, minorennis mv iuin uict)! aUtiii Der 

«ftsaliiiiimi) ttttoren» ^unpirem anois ^ioaicii fcQK/ 

au0 
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Db ExCusationibus Tutor. vel Curat. zj^ 

Qi;a conilicutionccavecur» uc nec pupiUus adkgi-» 
timam tucelam vocecur, nec aduicus : cum 6l inci* 

vilejCos^qui alicno auxilio iu rcbus iuis adminiftran- 
dis, egqre jfioicuucur > Sc ab aliis rcguncur> alioriun 
tttodam vel turam iiibirc» 

. , De fnilitta. 
$.14. Idem & in Milite obiervftndum eft^ ut Atc 

voleiis ad cucela; ouus adniiccacur. (i g) 

t)e Gramwaticisy RAetoriAuj ^ Medicu. ' 
^ 1$. kem Romr Grammatip {v$)» 

Rht- 

aucD fonflen amc CoNsrjiNTTinjM M. cm folc^er Tutor le- 

, giiimus jcpn fonici fo t)Qt Ooc() nad)gtt)cnDi Constantinu^ 

M. t)CrtOtCIl , 0(t^ 6cj) Cinem Minorenni excufatio ni(t)t 

finmat)! no(^iq , fonbern folcfter ip<"o jure a tuteia m^^u 
fc^lciTm f(yn pUC/ ml(()c^ Jostimunus ebcnfaQj toicDci;^ 

i)olcr 

(1 i) €in Miles ^ tt6lt)j0 / 1)00 CC ab ottuubas citgotiis pa« - ^ 

«* ( & drili^iM abftndiitC/ tntda efl mmipfi togatum « 
r ctn @oU)at nicbt ctnmai)l ad tatelam tulcipieiNkiift 

* admittirct tDCCDcn tanv ne quidem necefb habet< ut fc 

. excufer. £)jc 3iomcr i)abcn Dcn €»olDatcn aHcg mimwi 
mi fic lon iDrcm apparatu beiiico abiif^cn fontc. £)ie 

tuteJae adminiftratio t)ttltC nur gcmaCt)Cl / Daf bcr SolDttt 

fut) cinc n)cict}crc i!cbcK5 ^ ?in ahocn)bl)nct bmtc. Dkid». ' 
Rivs HiPALDus j)at itt jieincn i>^<»A A^r. ^crDon ciM 

IHnige Obfervition flCmOfOct/ 'wm hfmi M ia&num* 
Qu. Slbec t9aS ifi de qoafi MiiitibQi jti faiicn 7 Refp. . 

£)ai)in oc^bren bie @cifllict)CQ / berQcjialt/ Da^ cin Sifc()of r 
SiDt , nict)t cmmaW cinc Tatdam iit)crncl)mcn tan ^ ob cc 
filcic^ moltc , »cil cin foldbcr mtt t)cr Sorge fur fcinc i()nt 
anocrtrautc Sxxi^i oi^nc Dic i gcnua 3U t^un t)at. (£in Pres- 
. b) tcr abcr fan ud) / mcnn cr miD / excufircn , poteft ta- ^ . 

men etiam ^ fi cupiat » Tucor efie , n)C(ct)C$ t)Cl) Dcn 

('iitbcrancrncbctifaO^ nocl^iuciclajfcn n)irb, fogari.baMtti 

• % ictlcr ftct) ntctM^ itfieiQ a fofdpienda , font)cra 0^(6 a j^ia 

fufccpa Tmela ^ECuficitt fon/ imD t^m foicDl IMCiMr 

K ai^genommen iit imben, mmn Dt^nDct , Da^ foiii^e 
I on j)ct »Jt5n)artung fcincj 9imt£ binbcrc* 
(19) ^naiicnfiroffcn ^iai^icn/ (traici^cn i«'<S» 3{(i)ctt, (fo^ 
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Rhetojxs(2o} ik Mcdid(2x) &: qui in patria- Can 
_ ... hac 



tirtt^f Alexandria> Capoa • RaYcnna mm / M Wam 
f . Grammatici » 5.Rhetores unb to. Mcdici, jn UtX tltlf 
mn abit ?• Grammatid • Rbetores ttttb f Medid. 

Grammatki ftnb l)ier mc()t ®(ftulm j|lcc fcnfti hodicriio . 
foilDcni Dujcuigcn/ veteres libros 8c Codicci M8tos 
■ • cmendabant , corrigebant , explicabiint , interdiftini^Lie- 
bant, mit eillCttl WdonCrnick. Sllfo mun (5 homines 
snaximi fru<^us. Nili Grammaticos habuiiremus, nmnis 
jucunditas legendi Autores veteres nobis erepta iuitret* 

eie muOcn fcUiiae mit ^Uip i)m:(MKO/i>K€pra$enpro- 

limde Der(}COcn- GsR^ JO' Vossius ^ melcl in laudem 

Grammacicoftim Ic90e(r(i(t)t 2>cr8Ui4)cni!cuic iimrcu in 

.SCOtf^m 9l()fct)fn/ ut etiam Aoeusrv^» atnatorftudiormii» 

• cos in comitatum , in palatium fuum reciperet, Vii 
Scwio G^nriLis in Parergis Oh/. 1, . i 

{lo) Hhetores crant, q-ii prog}'mnafmata juvenibu$ pro- 

poncbant • utio iti btt £'04)uen^ dociricn. S)enn bie d{6# 
mer Ugcen fic^ auf bcn Jtrieg / ntit> auf bie Studia , fott# 
t)crti(t) auf Dic Etoquen^. (£< gefcM)c amt) nt(()i ot)ne Rai- 
> fon, mer grop m M SEBeli merMn ota/ muf M> lMC(ut 
' nbcn ©le «airfcari wijfenfein ffiort iu Wjen. Vossms 

• mmi, t)ai Won tMarus foinmc cben baber/ meil jie' 
' nict)t« al^ ^^^- l^^^tr , 0. i. unDcrtlatiblicI) fprccl}cn fonten. 

QJIan ncimte bie Rbetores auct) So; hi|icii Siewuiteit 
';• aflcrmiiilcn xftimirct. JDic 3ionia' Dat-cn Co tn Dec E- 
. IbquenQ aucO l)Ott) 9el)ra(t)t. 33Ian difputirct / ob bie Grx- 

jca el)CrR<wn«naeloquentiatcffcr fct) RAriNl)atC!UeCom. 

• parasibtt imifctien Der @cte(l^if(t)en unb%5mif(!)cntLioquenQ 
' Qcmo^ei. 9111$ crmoctyfcnc miO bic oornel)mtlcn l^eutcfiDd» 
' meten ftc^ ni(()t, Mc Sdic^is Rhetorjam }tt tcfucben/ unt) 

fi(l) informiren JU lajfen. 'tACTOs & Plwws difcipuU 

erant QunjTiuANi. ©elbH CiCSAR mac fct)on ein grojfcr 
(SencraU baer noct) bcn Andrdnicum Rhodium t)ie«£io*' 
fluen^ dociren bort^ vid. SvETONius. ©iefefcutc i)at* 
' een getmfl lu ii)uni l)a|)er gab man iljnen vacaniiam aiu- 

tclji* 

i%\YtM M^^/^Jyaircn-fQnftUiHfottbcrlicDe^ainfei^eu. Ser- 
eraotMedici. Jo^rus Fontaniki ^ t)ierDcncine creif^ 

^ liAe Obftrvaition flcmatt)! -***ifififc Bcrtenf. . Seryi 
«rafiiCifrW, PK h9i»iip libcri [^mm^^ - ^^erttOtD 
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tmm bie Medici in itn 5f ricfl / unb ba pouffirfeit i7e (Tfft 
nxit t)i)l)ec , als mot- Drelincourt, cin ^Jrubcr tjoti 
tm wocl) 6crubmtcn ^rebigcr, t)at ciiie f(t)6nc Or^tmt 

Servis M<rMas qci)alrcn. & mt VrofelTor ju Saumuf ». 

tin (icunDgelcbrrcr ^LKanii/ ein Graecus, Criticus , bcl^fen^ 

n)iC man aug fcincin ^chille fic^et. Ultra modum Medi- 

ci fapit, benn cr ift ein Medicns , unD cia grcuiib Don 
i)cm Bayle. 3n fcinec Oration fiwbci man Dic fct)oiiile ii- 

luftration l)i;fc5 §plii. Antonius Musa . t?On Dcm mail 

Dicle^ ftnbcn fan in beS Daniel le Clerc (cine^ ^^ruicr^ 
Don Dem ^)0D[dnDif(()en) I/f/fdre de u Medecim , njorin cc 

Usque ad tempora Augusti (jCllicgcn , I}at aiU Crfun DOIl 
Au6usTo vacationem a tuteU er!)a[tcn» ©ecj) i|t CS nuC 
pon Dencn JU !)Cr|lct)cn/ qui in numerum relati efant» 
fonDcrli(t) qui in clrculp Medico, iti numero Medicorum 
crant, Circulatores , Tnet^hvrcii, Circitores, StaDt'Unl) 

f anD^Phyfici. 2)ie anDcrn ncnmc man nuc Schoiafticos ^ 

tt)elit)eDie Medicin JurCuriofite (tuDirtcn. PoftAuGusTUM 

jiiiD auct) bie Servi niil)t 6efldnbiq bei) Der Medicin lebltCiB 
bcn/ fonDern fie i|l auc^ Don anbcrn excoiiret morDcn. 

Conf. Bossii Difr. de Clinkis » Merillii , Dc|tcn ©Cftritf^ 

len i7io. miebec ju OJcapoIig gcbrucft njorDcn / ohftrv. 

Ltb. 5» Qu. Quid vero de legum Dodoribus f. JCtis 
dieendum? Refp. J)ic jCci fontcnfict) oIimniCt)t excufi- 

ccn. 9iai)bem man abcr bie Jurispruden^ pubiice ju 
9iom# juSonilantinopcl unb Berytus (Berytus ilcl)ct nodb^ 
wnD ifl nur bec 3tame Dcrdnberr, m manau^be« laRoQu* 

Keife^Bcfcbreibang na<b ^ein BerfTfi.ibanonllel)ct) 

ju docircn anqcfangcn, unb orbentlicte Profeirures DcM* 

let 5 fO l)ai CoNSTANTiNus M. Dic Profejlres ]uris an Dc^ 

faqien Ortcii unb in Dcn ^]}roDin^cn Don Der Tutcia caxU 
jjcnommcn. ©a^ IdiTct Hc() auf aui^erc JCtos nicDt appiici- 

ten. Nam ProfefTores , qui officio muneris fui ad no- 
^ vas quotidie veritaces inveniendas , veteres polieodas Sc 
augendas tenencur, ad quod tempus rcquiritur, non ab-* 
ftrahendi funt. ©n Advocat Draucftct Daj uicftt. £)iC 

. Poeta unb Gemetr^ iDur&cn nicf)t excipiret S)enn man 

ftattc ProfetTores Poefeos bci; i()ncn > UUtCC Maximiliako I*. 

wurbe Conradus Celtes Dcr erile J)eutf(t)c ^'poct. i)ic 
incc rccl)netcn DicGeometras untcr Dic qcmcijicn ?eutc. vid»- 

tit. Si tncnfir faliam mcdum dixertt, S)ie CakuUttrU 

priviiegirten jic aiut) nicf)i. EDMUNt)us Meriuius i)at Toftu 
x,ohferv. t)on aflcn Diefen PeufcncineObfcrvaiion acntftcbtt^ 
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kns r.ites cxcrcciic, & incra numcruni (2,z}.lum, a 
(uccla Sc cura.habcjic vacadonem. ; 

£}e tempore ^ modo proponendi excujationes^ 

$.16. Qui autemvttlt fecxcufare, li pluresTia- 
beac excuJiaciones, de c^uibu£dam uon probaveriCj 
aliis ud ihtra temjKira conftituca nonprohibetttr.(2f ) 

" . .Qii» 

_ • *■ ' / 

(2 i) ©ie mu(!en aHe mtra numcnim fepn. Carolus Sponics (jat 

tine trefflic^e infcriptioii aefunlxn Don cinein Rhctorc oiw 

dinariointra numerum^ Ote ad hunc § illufliandum 

bi^ret. @ie ilel)et in feinet Keife^£cfd)rcibungt na4^ 

. bcr /:f , nnb 4 (k^ fie in Mr /^#r^ A 

/^^ructfii lAfien. 
(2 i) wm nim dmrUierfai^runa gebrocOi/ bof ir tMQMi 

ber per tdbanemum » o&er a MagtAraiu b^eUel mocben, 

cr (an aber excufationern fuc fic^) allegireii / ut immuni$ 
iit a tutela fufcipicnda 5 fo mu^ et t1t6 e#tum excufa- 
TC 5 nam toti perfonse &: loti pairimonio datUF. tan 

au(i) einer mebr aW eine cxcufarionis caufam ()aben , bie 
lnuffmaBeiugUiA «Uegiret metOen, unt) iOHir in^a fo. 

Jics continuos a cemptfre fcicncias>.vi<i* .AuiBiacDS'6tli-» 
mis Dif£ ^fe temferc^ umHwHo. Dfes conttnuos QdiMt 

, inan# QmnfO/mfHH^eret^aUSeoer^age mit eingereetinet 
iDerben^Vai liingegen ^fies miif^s i^ber jurldici finb,lKitiia5 
(eine S^ocrtag; #! font)ern nur bie tajje jcl)Ier , ba man 
ricbi iu balien pjleget' 3Benn ,nun ema* entn)cber inSiotn, 

pbcr incr^ centeflmum lapidcm) i. e. loo. ^^aliduifidbe 

SWeiUn baDon n?ot)nbafft mar/ fobatreer ^o. dies conti- 
nuos 3cit ad fe cxcufandum. 3jjar cr aber meiter / u(l 

, «po.;3fc^iinif(be3Rcilcn/emfernet/ c.g in confiniis Cer- 
,inp)aB 5 fo iebtte.inan no(b auf iejbe 20. g}iei(en/ i«e. id. 
Cuui&eiif einea £09/. botb marb niemabtt mnigcrvalf , 
; 50. tose / geretbtiet tjifis t(i etne 3Reile » betm m,3M^ 

V lidner jeicbnetcn ibre ^lKetien per lapides, m »ir per ftii- ^ 
tua5. Lapis aureus mar eine ftatua aurea in SRom felb^ 

; gcn; t)0n feI5i(;cr rccbiKten jic an. Mimarc jluD 1000. 

!^a<rus , oter ctne bal^c ^tim^e. 5>ic ^mn biclten ibre - 
SBcge febr reinlicb. Mr. Bfrgier ba( eincn eigenen traBaf 
tefcbriebcn vHs miJitarilms: ®arin tolrcn roir ben W>» 

.mcrniia^aiNitti- 3)ie$rai^(of€i^(H^eniiM&i)Mauf0tti» 

(X4)2>al 
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De Excusationibus Tutor. V£t CUJUTOIU j 

QAi^iem exculare fe valunt» non appellatot, (24) 
lcd hwM q concinuos^ex quo co^no^ 

verint 5 fe elle tucores vel curacores daco« 3 le ^cii- 
fare debcnt, cujuscunquc generis iint» id eft, qui^ 
literciinqut dati fuerint tutores, fi intra ceucclimum 
lapidcm fuiic ab co loco > ubi cucores daci funt* . Si 
' vcro ukra cciicclimum lapideni iiabicant> dinume». 
iione fa<aa vlginti hiiliiitm dtamdrum , & amplius 
triginca dierum : qui camen (uc Scaevola dicebat} lic 
debent computari, nc minua fint, cjuam quittqua« 
smtadies. ' V 

. , S« 17. Datos aatem tueor aa univeffiim patrimo- 
: bium dtftus cH^ creditur. (zj;^ 

(»4 ' Bog nnDew, fo in bttfem §. ju mfrcP<ii/ ifi twMActeit 
fc «xcufatidt. £X> e< nun fiton m datiaa^ tutotwn unb 
iKrWtttt excuftttotiibu* nt4)t 3)ro«i: mdfiia iuaioui iinh 

^ itt^ iW*» p« feme^ gravirrt xomm (o ift 

l»« JH v>mi fo balt» btr Pr»or iMlio jum ?SormMnD 
:^ iKnnet, «n& i(9 excufationem }u ijabcii D(cm{omf , idt ad 

proxitne fuperiottm appeUiren muite / ut me« «tciifa. 
tiones audirencur. Teoipore Imperatorum AKTONnn-tti 

» ■ m Pmilosophi ixtttf man oif , jUte «d^cWi. 

rem JU^n, und fWK cxcufationet ju allegiKri i PHn. 
ceprReiGniptoca»«cl<«pprobabat»«dceJici«bat. ff«iMt 

(af) -®leit()mie es aff(t)el)en ran,t)aj mebr pupiiil unum 0», ' 
mnionium jufammen Daben j alfo fan ati« tiRPupi^iii 

diverfi patrimonia jjatrn, tutor vero ad latveifa^ imI 
trimonrum damr 5 Ccnn es ran.ni<I)t Olfiir . «it «iii^L» '/ 

• fft)n. aktla6er9lc«fin)o^llKt»S^ 
iKm Tutor. aflju tteitldu|f.t0 anolrtftSSn fan 1 S 
•1 itmi frbiiiM; ^aufdewitrf m^x^: „i excuiiw„/ 

(l«n|e IMtardaBiapMruiio&a atixniaiftttt, * ' 
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^ - Dt exftifiiiofui»j prepriis cmraimm. / 
. De iutel^gtjlione^ • • 

18. QiTi tutekm aliciijus gedit , ihvitiis cura- 
tor ejusdemlierinou compelUtur: iutantum, ut, 
cet paccrfainilias» qui teftamento tutoretn dedit, a4* 
jcccrit, le eundem curatorem darc tamen invitum 
€uni curam iu|cipere non cogcnduin (2.6 ) > divi Seye*- 
& Anicminus rcfcripfcrint. / 

5* 1 9. lidem refcripferunt , marltum uxori Cux cu- 
ratarem datiim^ excu&re le pode (z7)> l^cet & im- 
Imiceat. " * 



(26) aSi^bcr [)06cn Wit Die Excufationcs Turorum crjff)[ef ^ 

' h\t imt aud) iutiKilcn Un Curatoribus m\lam mvbm,-^ 
4 ' jc^ alKif ftnb no4) in)co,9i;;iai Ihi Excufationum Dorju;; 
fltfmi ftkimcfccnCuraforibm eisenilnl). ©i<.cj1U » 

V SScmHimtfilNti Tutor gemcfen ifi^ eali o: n<i4)«eai 
. SR6miii*en SRccDt 1 iMHtt fein Pupilhii. piibtt gcm^titefi ^ 
. a Curateia excuflren* SlOetn aUtQmie f)eme ju £agc 

in ^oQanl) cincr ni(t)t einmal)l a Curatela bcfm;ct mirb, ! 
1 cr fdbonTutor gctDcfciu alfo rrt)ct man btt) nnt eincm Tu- 
. tari iu / ba^ er Die eBormunl)f(t)atf( aufb u6cr t)en Mino. ' 
. ju adminiflrircn fbrtfal)re I inbem mt umHi^ ttis 

V WII^M||Wf4)^il> inter tuiorem & curacorem jfabitl , Ofcct^ 
* f- IR) /a eiftcr ba ijl, ioIC^e ex f ermixtione juii^.R^qiiaof & 

. ^ j94trii cnfliintwi* • yid. Bmia Pifl; 4^fifiiMikt moffm - 

X275 ©Cl)t)cn5«6mcrn nH«tllWf3BcjJCCin perpctua,p3iila,. 

mnn pe »crl)ci)ratfi[ct n)aren, fi in manum convcnftfentj. , 

Warcn fu fub maritali poieftate. gr n)ar OJic bcr ^Oiiii, 

' ftc tDie Die tocbtcr 5 abcr nicf)t aQc matrimonb marcn fo 1 
l)ffct)flffcn. i>aDon {)icr bic SRebe n\i)t , fon^crn ihaii 
fupponirte/ bapt)te grau Dcm ajjann cincn dotem juge* | 

htf^i ^ ferenda oiiera matriipoiiii » utrt) &e£n>^ l)mU(()^ 
tC niatl n>tet)cr ftincn Coratorem* Mar#cu8 emxa erat do- | 
snrnua eivUis « nam d^tem ^cnare non j)eterac cx Xege 

mn i m curatorc indjgcret mt^ A>tt mnnien 

^«1 
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$* %o. Si qiiis autejia^ii^llis ^Uegationi^us exca&*^ ^ . 
donem tutek meruej^t >j nonjiii liberatus Onere tu* 

, , MiOa <r«e^ i^U^f^aiM Me SScite ipr«m ^otem (ki^ 

cipere^O^t CMdel DCtn ^ami m Adminiaration i)fn9 btn. 
Qu« retinebac , fibi recipiebat , & quac in adminillra* 
tionem marito dabat, erant paraphcrnalia, Q)U Hubhrus 
^ mb HoBRRTus GiFANius obferYiren. 2llf0 roac itt Mari* 
" tus m(l)t legitimus adminiftrator DOlt htti bonis parapher* > 

fua in adminiftratipiiem mam dar^i ^uMam yek 
in admiDiftratioiiem dare » ^aamam ^cipere ▼elic» 

. Ui*^ (Kiffcn DCRn receptiM hona. mm fl^ j^m ab(C 

. paraDphemalia juc AdminHhratioii u&CCgicbt , fo cnlftcW 

• Dic ?ycMc: 06 <r fonnc Curator uxoris fu« feoa ? Refp. 
. Neg. 0:nn bec 3}iann muf 3itc()nun9 aWegen / bie Scait 

mu^ einm Affiftemen ()a^en , Dag mdre ec l)ccna(t) felbcc ' 

^ , gcmtf;n , ipfe rationes difpunxilfet , ec t)d«e felbjt Kecfti . 

. nungiibtesen magca ^ uni) fcU^'bic X>tfe<fic iktKn. 2>ic ^ 

* ^cau OKIC fub matia^ nemo aderat/qm eostradicerer» 
/ Er^o mafitn^. omninn fefe cxcuiare potief^t imo debet» 

2)ic 9l&mcr babcn triclc Affedion pro fexu ge()abt Seo 
. un^ finD flaii|5 ^"^«re Principia j ba iil Dec 3Rann Cura- 
. tor i^iiimu* uxorum, 06 fA fct^on oiut^ cin onOccec (CDrt 

fan. ^ ' ' , : . 

• €itle^( jmacbei) bemfemqen, ber excufationem ^at/ ^ 
>..vi)b ec aUe Excufationcs jugUidl) proponiccu; ai)ii; lUic dnc . 

DOrflcQcn nnfl bcnn menn ec una ^xcufatione ptopofita 

, mmM cincr ainjcmicfHi tocr))M folti / fo HcOct t()m 
mraftci); biconjbcce bcosateinscn ^ pofitacafu. Pon- 

. , tivs f(ftcci&C( : Non poflum , & varias caufas allegac , 

• rMagiftratus cognofcit, & falfa; fum caufae, quid juris? 

. Refp. ©ie SRomec fajtcn: 5BeilDie caufae fiO) fo be^ 
finHw , c.g. ec fagct, ct J)a5e 1. obec 4. StisDcc/ unD ifl 
ni(t)t ma^c, fo mup cc nic()t aaein Dic Tuteiam ftbcc jt^ . 
iiebmen/ foirixcn aiul) aQcni^iMwi/ Dcc betnPupiUo in^ - 
. OaWa Xittor«ni(fcn , iviMifcn/ m eiraffc . ^ 
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TITULUS XXVL 

DF. SUSPECTIS TUTO- 

. idBUS VEL CU^IATORIBUS. , 

Ciendfiimeft, fiiipedt ctimtft ex legc 4u<Ml«ltiii 

ubularumdcfcencierc.Yi} /' • ' 

Qtri de hoc crimtnc cognoptintr^ t t 

j ; bamm cft aijtcin jui rcmovendi !^xx^p>^ 

{^^tio^^ Komd^Vtxton, & inprQvmciis pri^:ficl$us 
tarumj & kgata Procoafiilis, • » • ' • 



s 



' * r — "• 



crfeften. ^eo imJ l)at gedtnirdrtiqee tuul feitten tfber tee^ 
iiig SRufceni ut BACHoviys obfervavit. 5J5en» n)ir juc 
Turei' ij forbert merbeii/ mftffen mir freolict) Darauf anu 
tiwaen , Qbcr Di« so. dk$ rocrben ni(t)i attendirct. uber* 
fccm Wttffen njtr Wftcr confinmrcc njerben / fon|l lonneii . 

m uttS Wicttcn m ni*t uwcriiclwi. Non inviti ad 

lelam xtMn^ i loyitum tutortm ju babcn $ DaUnt tDtC 

pro fluititfe, Jknit tjl W PupiUi ©crmoaw %tt%t ^ 
mx> fict) fo leicbt f einer «xcufircn , cnwtf Mtt», lu gcs 
toumcn \% @o abcr ba^ gjermogen fc()C flcnnfl , f$ 
hatcr feine fonDtrliit)c 21rbcit * i(l cS aber mediocre. fo 
flkbt e« bcnno* ermnl / baoon er jicb ajortbcil fcbaffcn fan/ 
junmblen ba oie TmeU bei) un$ nicbt mcbr gracuita i(i / 
linb an trickllOmtl cia Tutor fcm JhQaoranum iHflqtiCfi 

tl j SttfpeAi poftttlndci tx it. XU. TaM». Witt. XciOi 

IboI* ift tn SBelt , &al ni*t oro ptipiHw gctfjc^ 
bcu/ ober difpomret , quid iar» m» fttwiorfiiQ ofticitt 

ron fangarcin ffinc Accufttio mX nOtftifl , qui» 
CT^r munus publicum » accufationes apud Romano!! erant 
V pnWicaQ. Si ncmo wufet » olim magiftraws cx oflS- 
' cio inquilrerc non poterat > deindc vero in favorem pu- 
jpitlorum jprudentes ita funt interpretaKin ol euam cx . 
' frfKcio paimtm fufpcai ^iU poffit« 
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• Oftendknm , qui poflint de ft^peAo cogna* 
icere. Nunc vidcaiiii^, cjui liilpedi lieri poilincr 
Et poflunt qitidem.onines tutores'iieri fuipefti (5)^ 
five lint teftamentarii, live non lint , fed tlterius ge- ' 
neris tucores. Quare & ii legicinius fuerictutor, ac*» 
caiari* poterit» Quid ii patronus ? Adhuc idemeric 
dicendum ': dummodo meminerimus , famae patroni 
P^rceiidum eile> licet ut fuipeduf remotus fueriu ' 

■Qm po^unt JuJpeSios pojlulare. 

$.5. Confequens eft, ut videamqs , qui poflTnt» 
fu^eftos poftulflre. £t igiendum eii > quaii pubii* 
• ' • * cam 



t . . ;• .• • ^^^^^ 

tosdem fm^veiKfi fiifpeaiM. (JJ nxtt tlmt jroffej/ 
' poAulare & rcmovere rufpcdum » cl fOHtC /a infamia 

, barauf ctfolgm. S)at)(r fonun (I iu(t)t aiie Magiftrams 

fl)Un / fOKlXrn in Stom bec Practor . in Provinciis Oie Prav^' 
confulcs & Prxfides. Q^. Ao etiam Legacus i Refp. 
pet Proconful fonte fCV0ii mandare poreitatem (uam 

; tegato, mii) biefcr ^attc tbcn bic Poceftatem^ att iw; 

. Mandaos, « fc^tC ftO^. dtlf MTribQnai, IWC bcrMan-' 
dtti». 58CI) bcm Pnefide I9ar Ci Cftcn f0. TkmoNiANus 
ffttl biCC at(&t carpitCt OKr&Ctt. Vid Noodt dc fur$sm 

(0 fan nicftt aneiii cutor dativos • fonbern au(() tcfta- 
mentanus «nb legitimus bic aJorttiunDffOaffi iibcl unt) 
ni(t)t ex fitJc nit)ien/ unD alfo fufped okrDen. Dcut 
p6 f(t)on Der '^ater ouf cioco oDcr 6en anbern cin gtitcl 
SBertraucn 9<tcQct Oabcn niag / potcftnihiioouniisdedpi; 

jltu(6 Denenrqe / qui ami inqqifidooe dam» eft , poieft 

itifpeftuB fierL (gcnng toof cr Mc 58onnunbfc()atft nic^t 
: pc fidc gerirct, unb fan man bieSfaa^ AeDiir bem einen, 
ntOi bcm anbem nii4)fe()cit> bcnn es tH ber 3iepu&lic D.itii 

an SClCSen / ut pbtpiUorum bona confervcntur. T>c(t) 
tbut man bep cinem legitimo tutorc , qui non ex iide 

' gerit , bicfeii / baf; toeil er 9let(t)mobl Ui Pupiiii proxi- 
mus agnatus iji^ man fo bicl m^ttb ba()in (tel)et/ t)a« 

Ci: lli^t wec^imi^ IW» infiMiiiam 

0.4 m 
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Cfim efle haiic accufationem, hoc eft , omnibus patc- 
ye» . Quiiiimp & nuiliejf es (4J admitcuntur e^, jrel^^Q 

^voi^ Seveii'^ Mtonim : liwliw fpte, qua^ pic*>) 

^ds neceflitudine dudta; j ad hoc procedunt : ut pu- 
ta m^Q^-^iHitri^ quQgu^ ^ ^mi JpQtcft;^&ig^or,j;Sc4i 
^ ii qug ali« nmUev foerit , quam PraErtor propf 
pictate imellexerit^fexus verecuiuiiiini non egre<;lien^^ ' 
^ai, led pieCdte pvodu<3;ami nqn lUliofr; 4n|i^^ ' 
pupillQiwn, admitwt i^i^ 

. $« 4« I^npubere^ (5). P9%nt tutores, fuos ^« 
ipjffto? poihUve pubere? cur^tprjcs f^o$ ex 
r . ^ ' con- 

olio cin folcfter anfdnqet fnfpea ju njerten 1 fo i(l «pr* 
, fictydger utiD beiTct: gctt^ai)-^ t>4$ ^taa (iiKU 10^^«^^ 

rem m fcU @ClU feet- ' " ' - . ^ ^ 

jjupmi, Dajjef mart lli^t aflC ord?iiaria /ori* m ^ 
l,m»fmn 1 MIO) l(I aOlHtt (W* |>rivilegi«riam qui^lAlfl 

oanVen. aScil in puWicw judidii jeWmari flaflcn ftjni 

fo irt ro[(t)eS anct) in qucrela AifJ>e<fli , quat quafi pu-i 

blica itl I mgelaffcii» UiiD ob |d)ou bic ^cibci* fon(l in 

. fora {cmc AucqrilSt flel)at>t ^ nOCl) / mic GroTius in Fh^ 

rum Spnrpne gejctgct / cin B^ugni^ ableqen fonncn 3 fo 
. ba^in bortf t)ec Severvs unb Antonjnus Caracalla Dcii 

^Jteiitftt JUgclaiTe» I ut poffinc qu^relam fufpcfti . fcil, 
,r^|nuDeris tuteUris inftftoere» qui« pupil!orum caufit 

favorabilit eft « ne tamen egtediatur fextb vereccin* 

llHafn , l ftc bftrffefli iii^t mtt folcNt ftfcpid foiw 
I jneti/ n)ie Die CauGdici.' ^otfbetlieb abir tll eS oon l)ett 

.TS5ciJ)efcn DCr*(le^)en/ quae ex pietate quadam erga pu- 

^ pjiium , nicit fie xi nict)t mc^r anfeben f5nnen / (jcl) 
,\ wcgcn loffcu , ut accufent , Derjlcicftcn ni^t aflein eine 
©iuu^r / (?rof ^SWutur }c- fonbern fo flor einc ©dua^Slm^ 
. ; ttie m / Die ncmlKt) bcn ^Jiipiacn gcfaugct i Do4) ift berPrx. 
^ tor fijHiit)i9 I aucl) atiDern ^eit^etn/ Oic ben 9tuff cme( b(< : 
fo bcrn honnetete {)aben # foldK qac^eUm luiulafftn. 

iX) ^iM' Poicftnc pupillus quoque poftularc ? Rcfp,. SHUl V 
C^nn 1 j itl Ocr ^upiU fuV dilC^orin tuteri^ potcftat^ i 



.;.;.De ScTSPECrrs Tutor.vblCiif^t. 
conlilio iiecellariorum fufpcftos polluiat arguere ; Sc 

' §. $. Sulpedus^y) aucem cft, qui .non » ficlfi.tu- - 
(elam g^ty dket ibbti^ 

fcripfit.' Sed 81 nntecjuam incipkt cutelam gerere 

^ V^^^^^^P^f^.^ . ^y^^^ liiipe^n i^moveri , iiUte 
JljiiltiPS fcripfic ^^^i^^ 

i i) • Judicium deeft i fein 9Ser(!anl) i\\ noiS) m fcftmott) / - 
. cr iji mir nocl) cinc J^olb^ ^Jerion; sX»®'^ b*^^^ perfo* . 

i nam ftandi in judjclo; 4) tutor datulr eiiam iiiTUQ nn- ' 

. -r fiiif^ ©abct cc m iMa bmiq ju diKn t>at^ bif cr 

pfOm fDict» ^ UtlD m Tucor ||iin finita tncda fmtHfil)f 

*> MiiC#lii(c«CB ()ai: 3>a foiindt aff» Hfc puberes rout^tf 

«*»l|mi/\tin^. SCgcn llj/tt Cnratores aAioae totdx agircn/ 
a-^-iiank^^^cwfatiq^^ n)el(t)ej nuc dur^^itc 

r tuicla jjatt t)ttttC- /. l./r //e y«.^^. 7«/. CuraU 

i6) !Dcccr oivorum, iD0Don Dicc sjKclDuiig 8Cf4)i4)( , aicb ^ 
offt acbad)^ in jure noftro , mH Dic Docncl)mjlcn 3uci(lcn 
fimcc ibncn (cbtcn fn\\> jol(S)t Sevekus , Aktoniwts ^ ^ , 

, imt) Caracalla. shc U<^c n)irD auct) bijmcilcnAf^^*»*» 

imctinct , miC Spanhemius 4c UA & tntfisM^ Nmm^ 

fammh iu dc Orh lim^ m^ .^jlit ^ ttil^ 

e^niCAUA f ^qui fmm^snM kcwi percori joffit , oum 
" Qeceni tjus in ftatre commifl&m approbare noluifTet. 

(7) 2)iefct §. l)dtrc biaig iu Slnfang (icl)cn foOcn. ©nTu. 
tor ^ai cin Munus pubiicum , unD alfo au(^ cinc Obli- 
gation. €c comrahicd irpac nid^Mmt Dcm Pupiiio , bie ^ 
SRc(t)tc abcc DccocDncn , bag man Dafiic^aKcn fottc, acfi* ^ . " 
cum iiio coKraxiOct» SBacuitt ? ©ic fastcn : gc mnf 

la tutelam utilicer gercrc^ n?cmr n^autj^gllk^lCttlSB^ > ^ 

^ ocfogt oDcr (Mitc- 3n Dcc idea toteUe |ic(fct 

||9n Dic Ide* MelJtaiis t nHC in bcr Wei Va(kUf. Qui ' 
•j 4I0Q .eMide jhitelam gcrit , (x^t ex diilo , fivc ex cuU : 
, pa» flie pupillo obligatufj nametiam pcr culpam bo- ' 
|ia & rc$ pupilli dilapidantur. Ncgligcntia ifl jmac mC^ 

«iflcc / al« doius , abcc cc nimmt Dod) (cmc iflitftt nit^t ' 
in 3lcf)t , wuD n?cmi man c^ phiiofophice uptccfuActi ift 

. (I ^«(0 (tn 9aO(C« deliAuni^ »CC 3ll|ftlC((» ll»CC 
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5. Su(pc£tu$ autcm rcniociis (g) , ficjuidcm ob do- 
lum , famoius cft : li ob oulpam , non a*quc. 

Di 

< ■ • 

10 ii Cin quafi ddidum > nam la*dit jus Naturx & civ^« 

ic. SBcilabcr doius rncl)r roirt) ti verum deiiAum 

SCncnnct. 6tultitia i)l JtDar Niri dolus , fatua caufa exeu* 
fat a dolo. Sed talis (luttitia eU prohibita & do*o «qui- 
paratur, tDCnn C^ (tnC focordia pDcr crafTa ftultitia 

•Denn bicfc i|l mtc&cr &ic offcnbarc '^ilict)i> bicfc cuipa in- 

famicct aUirDingS- Conf. NooDT in IWobalfil. fur. l. c, 
Sin anDcrcr/ qui tutor manet & nihil promovei , fccr ii 

babci) Do(t) gut mnmii i|l nicbt f^uitus, ntd)f fo focors. 

HnD Dkfcr tDirD frci)liC() ni(t)t infam. Paupertas non clt 

fufpicionis caufa i aucin man fan Doct) DcMi |>auperi cincii 
Curatorem adjungircii. €5 fcl)cinct jojar/ al5 fontc maii 

Cjncn nid^t Cl)Ct fufpedi poftularc , alS bi0 cr tutelam gc- 

Tirct bat , aflcin cJ f omc au(t) fccr Cafus fommcn / ut qui« 

tanquam fufpedus removeatur , quamvis ndn gciHiret 
tutelam. Dicis : Qui nondum gcflit tutelam , de eo nott 
adeA pra^dicatum tutorisi cutcla eft adhuc non ens, fu- 
fpedus eft praediratumf non cntis nuilac funt uffe^iones > 
ubi nen adett (ideiicas , ibi nec infidelitas j fcinCS HOtt 
6ci)bcn fan ^fagt WCrDCIl dc eo, qui nond ;m efttucor, 
ubi non infidclitas, ibi non fufpcAi crimen dici pocelt ? 
Rcfp. gcfct)ict)t ni(t)t ordinaric , ex regula , Daf cincr ut 
fufpedus removirct n^CrOC , Dcr no4) m^I tutor \\\ ^ aKf 
Cl fan DOC() pcr Cafus jtct) crctqncn Jurc Romano. Quid 
enim fi fatisdare nolit ^ quidfi inventarium conhcerjs 
dctrcAet ? quid fi alias de ipfius malevolo animo con- 
AcJt ? ob dolum aut culpam non ineipit tutelam ge- 
rcrc. 

(8) SBcnn cincr fufpeai poftuiircl n)irD , fan cr imt ni(t)t 
g(eid) removirct merDcii / ii n)irb il)m abcr Do(t) iiijroi^ 
fcbcrt unb pendcBte lite , bt^ iu Jlu^traq Dcr ®acl:c, Dic 

Adminiftracion untCrfagCt. Dicas : Si accufaffc fufHciata 
quis innocens erit.^» SU5atUm fofl mau Dcn Proccfs DON 
t)cr Execution ailfangcn, UllD Dcn tutorcm QlciCf) fufpen- 

dircn/ Da^ ifl Docl) mi fct)impfl d)ct ? Refp. ^i fct)(inct 
frci)lid) folcbc^ cin^as \)m ya fci)n t allcin Dcr favor Dcj 
Pupiiii id Dicl gii)ffcr; aU Dc^ Tmoris. iDctm mcim man 

it)n 
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* ' ^ff'^^^ ^ccujationu. 
7. Si quis aatcmiiilpeaus poftalacur (9} , qa©-' 
ad cognitio finiacarj interdicitur ci admioLLlratiOt ut 
Pajnniaiia viTum e \ \ ly, ir. 

Qui&us 9p(fdif cogmti^ finitur. :■ - *' } 

. $. 5. Sed fi fiifpedK cogitmo fiiCrepta fiicrit, poft- 
eac]u^ tato^ V^i curator d^celleric (le) j excin^uicui: 
iuire<^ cogmcio» . . w ' ^ 



iftn <r|l cect)t bojcen moltc mtt fcinec Defenfion , fo f 6n« 

' IKT Tutor t)On DC^ PupiUi bonis dilapidircn- 3Benrt 
CS nun befunDen miC&i tutorem tutelam non geffiife e4 
> lide , fo micD Dec tutor p fafli cr ffU^ aul roalioe^ 4»« 

* ,l0^Jtlllt JGr9iidsileDter flCt^i turcfr Mi ttMim&e i^e^ 
«aiioiiem a iTiitela^ inCttnis I iHlllt tHCTutela t(l lin Cofl^ 

~ tradus boaae fidei A: negotium publicum • ipo Ctn ^e« 

(onDetec SUii unD 3ieDlt(tfeit ecfocDect micD* 3II ober 

' DeC Tutor nuc negligens flemefen, UnD t)at pcr culpam 

(tira^ Derabiauma/ fo micD ec itpac/ meil eiflentlict) tein 

dolus no4) deliftum DOC^Dcn $ populariter nicl)t fo ^ 

' angifc|)fii# oft icbon be» Dcc Ne^Ui^ia, menn man«DK 
6a(()c «eMtti imD fubiU onfic^ , ctnc M^dicc, nni son^ 

* carricttr Ct iKirff abCC/ IWl(.(« llk|K cafiib^ jDorjU 1(1^ 
tlt4)i mc()r admitOftrinil. 

(9) ^r accnfica / mu^ DOtt) pnAabilcm eattTam^ (laccfc 
praefumciones ^cn- £rgo legis haec difpontio eil ae- 

. quiffima in favorem pupilli. $uipeniio ||l abCC nO(^ 
^ teine Remotio, hxc tum demumfit, quanda dolus aut 
. culpa cratfa probata fuerit » luiic enim de tu^e}f 4^i* 
citur» fic pro modo ci|I^ etiam infamils jBt» 

(10) Mpn omtua foivit « m l^ioDc iiDcncfu pm Dctnec 
IH^. IBcoii Ikr Totar ite Cuiaty fufpedw 

fi^ N« cr iA|)t niitic pi!fWiirit> noeO tibec ti}n cognola* 

tCt toecben. Mors jam tutor^ fulhilit , removit. 
. quid 9 (\ revera Tutor vel Curator fucric fufpcdus , aa 
. non ejus hseredes teneantur l Refp. @ie muffcn aUeC^ 

DtnQl Dafuc ^iet)en $ nuc itl Dic Scagc : An cuipam la- 

tam» an lev^m prxftare debeant l Refp. @i( prxfti* 

cco oAffm^mm.^ iMm $c ^obcK icuiii Caima^ 
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Si ttaor coplam fui non fifciai* 

- $1-9« Si ouis tiiioc CQj^ittn fiuncm.&cmt , ut ali* 
«iciiia pupiUo dccernantur ( 1 1 ) ; ctmuf* epiftok dtHi 
vonim S^eri & Antonini j ut in poiieilioneai bono^^ 
tasa ejus pupiUos imc;;ai^ ; & qu^. n^ocft deteriora ' 
fiiturafunt, dato curatore diftrahi jubentur. /Ergd 
itt M^^edus removeri potcrit » qUi hon prsftat aii- 

} ""-^ ' ; 

, Si ne^tt alimcnta decerni f$^e , vel tutelam 

redmnrit. . r 

; I ! $cd fi quis prxrens ncgat ^rppter ihopiatn^ 
idimcnta poflc decerni, fi hoc per mendacium' dicki^ 
jwiujttcndttm..cuin a<i ^pi;ifeduin urbi punicn^ 
A&n>plllclik(ixJ: iidii; ffle remimbiri qiitdasaf&> 

cunia 



maijtu ©o(() W Jo«. Mwcjaus in fetnen OfkmMtif 

itn crrorem Pragmaticorum f(t)On OnaCmcrcfeC ; cAi Ob 
t)te hacredes nic^^t culpam kTem aU(t) pracftiren mullen. 



r flWK ffit: fUft pracftiren MiriTm/ obir fuc 6cn Ta- 

^rcA iefnn Aufti. iuf ped um 

Xii) ®<nii'M: Tuiipr fi^ Iei4)tfetti8 la^, bat ir «Ktret^ 

fttt/ (iA IMilteftC/ & latttaret , nec alimenra pupillo 
. (iAa^mmi • qui4>iris! l Rcfp. S>a ifl fCill 
'SWi«el / al^ l)(J^ mafiHr PtapUI«m th Wc bona fe||ic* 

' Tuitbris immittirC/ ceu creditorem in bona €lebkori« cttam 
<um diftra^ionfe (ine decrcto primo & fecundo , uti 
^ias in imnnflione fieri ^olet, m tutoris protervia rum- 

pamr & iiie fc fiftat 5 unD menn er m ni*^ fommf^ 

«irb bemPo|iiilo Ctn CuratAr gefeyt # qui.cucorif 

(ii) mm dMr iW Tmt fmr M Pupiui (Beniiiflcti. 
fep fo 0ar ittMt, ia^ cr il^at oegeii*))cr. Atimiti^ 
Da^oii nt(&tptofpicirenf&nne/ fo tfifD((t)(iciittMMrmftr# 
oOer ni^t m\jt. 3ft fo tfl Oer Tmor beuno(6 

flraffmuroig unO in cuipa , oap ec fol(t>e« ni(t)t in 3eicen 

' Olfcnbaret I ut Magiftratus profpicere poflet. Quodfi 

^ uo .fit mendyinnn ^dtcat», ntib M S^fltOflen itt 



• /DrSusrEdTis Tittok. vel Curat. -ixf j 
icuiiia miiultexioui uuelae .acquiiieric, vd redcmce' 

De Hhirto fraHduknter ^dmimftra$ttc. 

§. I I . Libercus quoquc , fi fraudulenter tutelam 
^orum^ vd nepocum paQ?oni> geiliiie probecur,ai . 
p-a^fc^hun uirbi lemicticurfuiuenc^ 

(ufpt^us fatis (^erat,: qnif 

,/^j}e£luj. , _ 

1 1. NQviffime flutem £:iendum eft , <pK> qui 

fraudulencer tutclam adminiftrant , eciamfi iatis of- ' 
ferapc» xeimoveJKUitf eile % cu(^{,i5) : qu|a.i^cisd4^ 

CCt IPeCpcn thmt, ad PraiftA«m •l>bit lenisieQiIus «ft, 

qui eum puniat. ^ct Pr^tor Q){|tMagiflratusciviIis , qui 
nemxnetn poena corporis afiicere poterat , bdt^C HbtXWb ' 

» ec cinen fol(t)cn bem Prjtfcdo Urbis , roel(()cr i(ia tni fec* 
fdngnil martt/unb i()n i)et:nac() hHrattu. Dcnti iiicc nnic 

. Cf imen mendacii c$»psK ^oiKCio^U Adagiftr«UQ9$- «faipm 
pupilli conjonaum. - . m . v 

' ^ diee ^iutdiain impwaveric» Siprc ^um mfidBam»fig^iM 
« cfk$ ac m6 pm ejihmoiliMngereme non boQat M , ~ 
. peffima eft praffumtioy. |)a$ CC DtC Intentioa ifj^ti{^ 

nen @<t)mn ju macl)cn. 

(14) Libettm fit gratus erga Patronum. 3)ic d^bmci! tHtf^ 

len o(ft ero^Serirauen auf einen i^ren i(n(^icH/ ftc 
, . manummirtcn it)n , macl)ten il)n lum Liberco^ uno tu|oic 
Hm 9mbit it^^Spt^ Qiti folc^ec utibati(f(arcr 

; .lifacnus dunus puntniry & ideo.ad PnB^Mf^iin l^bia 
icmicnntt* • , • ^ < t 

(1 t) 2Sai iii a6et lu tbun ^ mcnn ber cottr fuipeAus ftco 
. offcriret^ genugfame Caution ju prarfiirin/ folte er Daturcft 
. Die furpcniionem ni(l)f Derl)inDern fonnen ? Rcfp. Dl) fc|)on 
V. f»l(ker ^Mt Dcr Pupiiius fcines SSermogen^ iDcgen gejtCOert 
}u fet)a fcleincr, fo IdtT^c man etnem tutori fufpeao benno4> 
Dic Tutciam ni(t)t/ ctiamfi fidcjuffiulfet. ©cnn e 1 lon ben* " ' 
w6i botMtnt) ber PupiUus in cincn Procefs oermicfeli ibm 
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-tio tutoris propoiitum malevolum non mucac , Cci 
dmUiis graliandi in rc familiari facultatem prxftat. 
Suf(peft^m etiaih leimi putamus,qui mofjil^us talis eftt 

. ut iuipcdus lit. Emi\ivcro cucor vel curacor, quam- 
vis pauper fit, fidelis tamen & diligeii% removeiidus 

Tioii cft cj^afi fulpedtiis.. '/ . • ' 

. . • ■.••INSTI- 



" tC 3iC(^ nungcn giebet. Pracftat mtorem removeri &; rern 

Eoillarecn intadam fervari , quam poft vulneratam c«a- 
D cefiicdimn qiis^ 1(1 m ^upiOkn H^ttW 
pro cujiis fecnritate juta vigilant. C/fks l'radkus. Ba» 

cM6vm Ixit f^n gtfagcr , Do( tiiefin: £itttl ta) uti^ {tfmii 
Sftuften l)alc. 9?un fpricN mmi jiwir/BACMovteten Prap 
aiciis, fonDcrn em puccrThcwreticus gtmcfnt» icO ()abl At 

|)Cr MrOUf in Otm geanfnjOttcr WissteNiAC» , difcipiaa» 

^ Bachovii, anfanoJ Profeff#r am Gymnafio ju ^crbomf 
*' ^i^crna* |u >5ramcf<r/ftat ftcf) it)m opponiret nuD beDauptet/ 

--^bitimno ipud nos uCum habere. Sed Huber /» Vr^le3, 

Magisf kM|uitf eft: , tit WisscNBACHias va. 
^ pulet» quam dt ^achovius mft tlbi)flt t)at tkt timl 

' ' ' tiur Licrliftitt £knn iiac() ^cm mti0^ 

'^.MdoaMno & piftrt fairrllias(icl)alte!l »UrbC; Wnc ^dMiea 
impubenatis annos fine racionum rcdditiottc perduiriibac 
-V tijtclai ; & hac finita demum r^tiones reddebantur. 

piAth\(^ /ut tutor fiifpeai poftuictur? bcrM()r» 

5Rt^nung mcifet , an cx fide tutelamferat. ©o 
_ |a (ftltt) bC9 Un8 tein Tuior jugclajfcn # nifi mreslta* 

>^<%lttfi'<bi^ikceat. 'ttffotan att<0 t)cr Cafus in f . fr^Dtaf 

> * adfit. S>cnn n»o ote Tuiii-eacOcn aui) bem brdkiafidMa- 
giftratui cdmmitticet finb, aef0iel)ci ej freplict) leiDcr tiid)! 
^ M^clid)/ uht) iri Oiefem 5au.f&ntt ber Jitul noO) ctwflCB 

»fum ^aben. 0aNet"ct>ic()Ct al)IC pcr accidew contta^^r^ 
'-^^'^Mlai^is GcrBanici. / ' ' ' '^' ^ 
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BT ACQyiRENDO IPSA-a 

Prima rerum Mvi(io. 

^Upcriore libro de jure perfonarum expoIuirDUS^ 
O modo vidcipius (i) de rebus (x), qiuK vel in tio«> ' 

Ji) Tribonianus ifl ni(f)I Auttir .hojos methodi, ut primum 
de peribnis i deindc de rebus , poAremo de at^ionibuf . 
agatur, fcd Salvius Julianus in £4lido perpenio iam h^g 
via inccffit CAps eadem mcthodo tradidk juris difci- 
: phnam, &cn ^ bCt Imperator MC SblgCQ gdKlitt. <^ 
*^ tTRiBONUNo hlc ^iicam icribant , perperam slgimt» 9^ 
. V : IRQ| DOn TRiioNiAiiQ. ntt bCOI ^AnQetl J6re ^mitanioi tiMbt ^ 

uri^ictt / liiNN; «ii0 nkOt ^»0^ carpircm 

* j^a) Aif» vocabalmrli eft genendiffimam» cooople^em res io- ^ 
* corpora!es» jura, & corporalcs, mebiles & immobiles, 
*' contradus , obligationes , han^editates , damna» dclida. 
Rei [)ef|Tet quod nec peifona, ncc aAio eS» Rc» 
ftinc objedum tetius noflrae jurisprudenriic i I, 6* 

4s fVif. di^flie/; tan cincn ^tcr inut inftrul^cn , n Dodorum 

; • ' Commehtarios adhibcamua. S^ictnonft tttfm StlU^ . > 

fttiiiteim» ottfticfae Uti» 4uj[mm aci>ru(f i {iiiD ^ ci qi : • 
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' ftro patranonio > vcl cxtra patrimonium nofirum-^tTa- 
.bentur«^ Qjjacd^m enim naturali jure communia funt 

imnhim , qujcdscrii pubjka { j ) , qaaedin uiiiverfim- ♦ 

0 f . f ' z \. i t! : . ^ ^y^ 

DiefC CoUeAio ein tfacCiurus qruditionis Romanfle. ©ic 

' jurisprudentja ijl cine aBitM*afft / itjotiurd!) mn Uwtu 

quomodo unicuiqiie fit fuum reddendum. Perfonis red- 
diciic luiimv redduntttr rcs , univerfis communes , po-^ 
pillo publicap, ilngulis lingulares, idque ex variis cau* 

&• So tfi au4) .oic jy^itia often t(f(t)Hc()tn mocben/ 

fO ftimmet li IfifftmMen iom ^cfiAiAone juftiti« & juris* 

. pfudemiar. , wSiil tiuc^ ojeU @a(^en Onb / bte letneB 

Htn fifOten , tfo ili ])Kr nup DicSiieOe 4 ReHm > q«» ofui 
, . funt, aiun unD a&cc Dicfe Singe nic!)t cincrlei) giiuuc ; 
fcenn etlicoe imo ip patrimonio noiVo , obcr Deutiid)cr jii 

tCDen in dominio noftro , Clli(l)e abcr cxtra patrimoniu^hi 
/ Hoftrum 9 fcu «xtra dominium fciL privatorumj^homi- 
^ num. 2)ie Rcs, qu« funt in patrimonio , lonnen mbt 

' UlStt 6efi(|)rie6<n loerben^ di mm mon foaet/ qood fiot» 

' qux a fingulis poiTuiK acquiris resvero extra patriiiio* 
nium funt > quse fineolb indi^dois icqoiri tieqoeont* 

, / 8rtec in Den ecjlern fonnen fi/iguii. hamiaes Die ongr« 
exciudiren. -.y^- 

C)) 9Baj Die divifioncm rerum commonium unD publica* 

V mmbetrifft/ foifiiu mercfen; DaMic Doaores smar inj# 

l^eininter res communes & publicas jil diftinguiren P^s 
^i^,ptm^CAt Da^ fies Omnmnes )lnD / quarumjufd» 
ipmii&urnominibus pateti {>ropri(»as yero ad jpeoujiem 

bus^ ilngulis ex populo pater» proprietas venH afi po* 
<,jr pulumpcrtinct. ffiel(l)e diftmdio De^OUpW 1^^^ 
' if- fcie Rcs public^ unD communes in principio hujus ,Tit. 
' ' expreffe diftinguiret IDdrCtt. Multi fudarunt in diftiocJlio» 

^ - -n oe hac , &: inter alios^ Donellus, Vinnius, Muranus n^i* 
fera diligentia laborarunt. Jlflein ti \!fiX DCC Prof. NoobT 

^^eoDen PnbaUkhiSi fur. civ, ui.i.ci. Qm^Hf Da^ 
' inmt imaci neqn.mon nu^ae, .fol(()e diftinguiren I%e' ftC 
. wkm oiiet nitt)tM,re vera einerle» # fot}Dern Itf (pen 
! mict) Die Siomec eetncn ttnterfcO^D joemoc^t , inim ^^asc. 
HoTOMANNus uk 8- 0/tf. c 4- ** '«i AW. / fc()on aul 
finem gc|rt)ric{)cnen Exemplar Dcr Inftitutionum g^eigct/: 



* 
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.tis, qua^damuullius, pleta^ie linguljoruiii : quxcx- 
variis cauiis cuique acquiruiHar, iicttt ex &ibjed» 
apparcbk» ' . . . 

Dc aere, dfua frofiuim% mari, Bum ef adi^ 

. V.. pciij in iiH^e pBfitis. 
$•1* Ec quidem nitardi jure communiaf^) func 

oainiumhafc: acr, aqua profluens iic.mare &,der 

' ' • f ' 

• * - noc 

f»), tntb ({Ctfftn miifft : qM.etuUm Jmt&ca , ■vtU quoriim 

^adMt/nMurmm ^tWt garlcicOt wmm tbmtn. 
. 35«nn aOt atmtt ^mHm Iwbtn trJanni, Da^ MARaANv» 

fctt res publicas & communes ni*t UnifCfctjifDtn iMlM. 
S5tt) WtU» Scriptonbus daflScis «tcDfS aud) fo atfilBblita 

, man fommt fo am 5t|lm Dtrftiil/ man ian mit mtm Sto 
wfftn fttct corrigiccii. SKart Dartf (tiO niAt «nNBMn. 
• M in &«in Coipore Juris retiR Thia Ubnrionim «fbr i^ir' 

IWttiMI IMMI^ imt fok^ BuHctuiiN* iNt Ml Florenti, 

m «mim»lae PaiKha«^ neijl tingtfc^en otc* 
. itn»in ftnifrA. 1712. m utr«()tiii 4. (jfrauftgtgf» 

OMtn Hifitris FmdeSarum Flnrentinarum f(i)on gfiHjo)ant 
bargtfl^an. Jom. Theod, Gronovius , Joh. Fnderirf 35nKi 

tfc, ()at gtiflieffn , m nid)t fin mi m SiortnftnifAai 

Codice PandeAarum fci, oi)llC io. ^tpitr i QUC im Prmb. 
mio Djgcftorum ^at fCaHfftC oil f 6, errata certiffiniS 
'igenda gtnii^n. ^ Gngecoi igturut jwiiJUMfijhat t7c 

'•«tft0cif5fn. Coaigiwmanftof&iiiflftiiAwfcjbJcraf' 

- iKis, la itt mtX itm» Qui crilia in Rom 
. nfi^giaaHt. pipumeinpncttde, fungam pro ccrebro ha- 
.•.»m. ©itDigefta ftrlD 00* nitDt per infpirationem di» 

■ ^«n 9fjiH)Clfbfn/ &M roacc tin Enthufiafmui Jundicu» 

. SWtmtu» difti^uiret man alfo wol)! re$ commuac» & - 

publicas per §. Ud ^a»a^ati mk&£bt»»muu&. 

diftinxenni? > 

(4) cmmtmit res cB piulofiipUoe. nbidndniteaiQlat 

tit Utota jB Dm Soncro, iM«t fit in 3f6f(t)t wciiati»- 

.Mtfc ito.ftMMifi, fagtn Dic Doaores . ou« Mr« ' 

■ domhuo*. & caju» ufus omnibus patet, ut mare.foli» " 
calor. Respublica i|l / qu« elt in dominio populi, 

ftd ^ujw.HOi^ «auMJjus patef, jW^4^((n 
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hoc Uttora maris. Nemo igitur ad littus maris acce- 
deat p:Mhecxa$ duxh ctmen u villis 8c mouumencis 

^ a:dificiis abftineat , quia non func juris geuduoi» 

Ikut^ttmarc- / ... ^ ^ 
/ * . De fiuminiius ^ porudus. 

§.2. Flumina aucem omnia & pordis puUica fiint* 

IdeQtjue jus pifcandi omnibus commune eft in portu 
flumimbu5que.(j) 

^ ^ 1 . ^ j: ;^ ■ ^il ' - 

ftt imr itl fO IMI# iHlf itiC res communes itl bjlMr pt^ 
prictate jtnD/ Di( m pabU» abcr jinb itt proprietatet 

abei* ntitt unius , fed umverfi popuii. @o (an inau 
ttobl cincn Concept maiften / unD raffinin crflttrcn , 
abcr DaS iH ni(t)t iuri|lif(t). SRun ift c« tpal)r/ pro com- ^ 

muni fententia i|l baS ciu fpeciofum argumentum , .ba^ ' 

i^icr flcl&ct : quadam fubitca. i^iQc n mcirin uian Dic anDcrn 

dot^L (|C|Ctl CifiaRbcr f)ciU / conikia^andoj Da^MAKCuNus 
*res C9»mttfie8 & pubiicas ^ timrlci) gc^aUcn /• 2. /• 
Utet. Jh^iT. tOdit^ fDQft pcirpetaQ obftass Meibdi ba^ 
. ferncr NERanvs /. 14, acfmr. dmm, clfbr tu 
iiccIcQ ijdli : Da^ man variamem lefiibiieiii t)OC fi(t) t)ai , 

r fo IDitb C5 fct)r probable , NooDTioM hic magis fapere • 

n)cl4)cr n)ot)l anatmcrcfcr^ Dap man inter iaiperium & 
^^qminiiim diainguiren mu|Tc. ^att fan voobl fagcn: 

.pi||iliC9e funt in dominio populi, ufus penes iin- 

jgf^M P^^^ «X popuio. 9ibcrt)ie^|icmpcl fi8D'D«(|^ 

^ " •"i<| lf 4^^ refolviren / V. c. aipia prpfluens ^f; flantts » por^* 
'm^ ^iieriret DCHn aqua profluem tUHb ^Wf 

■\ yfm quoaa hm efieAom ? JHc 9t6mc( ((Kgtett : vOiMe ' 
jlllud cil puUkom» -quo omisqtnisque poieftfim » m 

^ , jnari > aqua profluente , flumiue • lit^e » tifSL , mari « 

: ^j^uatem^ occupari ncquit. -^. w 

-Vy) Dicis: i;)it :'i6mcr ;;ai)cn bocf) in i{)rcm qroffcn 9ieic() fo 
(Hctc^iuftt0et>a6t/ n)ern>o[tcldugnen, Da^iie nvS)tMm) 
: )m doiviviium^DartilKr geoa&t t)auen? Rcfp, SiBirbilDin 
m$ itnincr cin / DiciR6i»t4)c18eifaffuu9 [c|) ebcn r^^etoef 
fil}. imciHMUo ^ itii^c* jDie 3i6iner ^otMU f ccQii^ i 

jmpcrium ia oniiie^ ioa» pwincias gc^t ODCT fl^ W 
ben uiC^t Dol domiiltMi csdufiTom io fcoeto lDbC( DiC 

• iiDei?/ 
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Definitio litt^ris. * • * 

5* Eft autcm littus maris^ quatcmufi hibernus 
flUi3:us.9)a^us excutrifc (^; • 

66cC/ Ted hoc vigiUbac. ut ufus unicuiqiie; cflet inno-» 
ariu^}. ^ilfo fonfe m leDec cx flumioe bibere, aac in flo- 
tnine mvigare, itcm havigare in mari , ih Itttote appeU 
^Jcre , cafam ponefe in littoni » Wi YakMtt &e T)aJ 

r"^ utiJkatit. Dicis 5 5Beiui abcc SeiiiDe 

Jig^lW»^ |t(t) Da aufj)ielren ? Refp. |>a ift 

^> mei(>«iiiiiM/ gco pftvari oDer ffe felftfl ami occupirei 
i^bdf sk coittmuni ufu feparirer \)m\\ , lieiTm |7e frenlrcf) 
ouc© fernc Darju* ?iftec ma« pubiicum wic^, m mv aiid) 

j^V tommune» Bvnkershokk Je imptHo Aliris ad Ijgem 
T Rhvdiam jcigct; Dap Hc mcl dc ref^tis publlds 0<?eimittf 
' ^^^" Gibralcat im »C0 Uttl Ropomlde (itt 

. b^fflicmefiicNttn fle^W^ tiitD fctiofrcn 6a« 

,: W,<^ttmmp &(lllMirttiare eacc|)fis in dominio. ^Bo 
^.Mcc.niariaimftiltimln^ tljctert, faoien fle^ publica 

funt » tommitnja funt , utatut , quisquis valet. DiCas t 
, S)abHr((; tt^trb jus noftrum magis incertum ^ Relp. ^Cii 

in foro obtiniref, njijTett mit n>o[)I , mt itocn aftcrm 

Jure veteri Romano. SJir p<^^>uliren i)icrni(t)W fedio* 
terpretamur : quid Romani JGti imellexeriot pcr rti 
^mmui^ Sc publicas. Dicis: Popata»:Ifcotaa«oi ftalr# 
'^^^?^ puWiaas in do^i^io^? Re^; gjtilt/ nictt 

J? ;\ffW?*^^^^ fantcm t)ft< impermm ^atien fte bariiijctji 

laJ^tel^i ' ""^^ ^^"^ 35rfr(fe barubci: fittUctt / obcc 
^Qpteiba fc|(c o[)ne iftrcn Confens. 

(js) .i)lC Liito» mm mmm m acccflbria mariom 
onjCfCpcn. Ergo eoflleftt jure cenfentur. Uptus tSt^ 
quousgue mare cifcurrit , dum «ftuat» itt hiberno 00* 
tem remporc hic Ttihx^ maximtis eft. Ergo ad hlinc 
. tef^icitur. SSfCgcn bicfcr definition btf Itttorb 1(1 cial 
curieufcCoocii)y(»iUiUoitoi$m>^ ©cntt biee^roc^ 
bjn ()artcn bii erihte^ bcobcr tmt ton ^Somtmrn hxou 
^vKicit loitcit itnd bcin iBranbcnturgifA^n ^paufc bei) JCyintct* 
, ^)ommcrn.u5que ad littu^ maris. Qu.asic n^cit flCbCl e«i 

./^lianto cum fpatio hoc intdlit^endum clt > Refp* ©te . 

«rcwffw definincn c^ ex hoc i ^ btc ecOnKben {aflicn, ' 

.;,v*<* »w(pcdaotif(|> 1 blit< Definuion inter Principcs pro 
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De ufu 0* fr^frietate rifarum. 

4. Rip^iuii (7) quoquc ufus publicus eft jure 
irentium, licut ipiius flununis. Itaquie mves ad eas 
appellere , funes arboribus ibi natis religtfc , onus 
aHquodinhisreponere> cuilibct libenun eft , iicuc 
per ipftim flumen navigare. Sed propri^Casf dauai 
iUorameft> qiiorum prxdiis harrent, qua de caufa 
Vboresquoqucineisdeiuuac^», coruudem.fumL^ 

• \ ' \ De 



decifidne |U gctaOIKtKn/ M fC9 defiiMoRofiHUiaki^iep^ 
inania noo recepta. Veram cft maxime/inciiiialii. tie* 
tus [xiff(t quafi labmm maris. £>0(t) t)OUfn OXify t)ic 
(gJtrpelKft 1)0* m , , m inart Dpam cum laxi- 
tate aliqua & fpatio , tion ad pundum t)Crft(i)(t 1 maH 

cu(t) littus ni(t)t fo (lenaa t)!(r nebmen mujfe. 9Ran fan 

aU(t) ni(t)t fO ftride & mathematice , fed jundice cum 

fpatio aiiquo amii|)miu. tiiMMb iimrt)ccmiigcnct (j)C(iD|p 
Recds crriibict , iM#em tmn (ange Dariibir diiptttirit 

(7) J)ie lifftt ftnb Cben fO l»0^l res |9ub!ic3c& communcs, 
$[6 fl»ivii » quorum funt accefToria. Dicis : @ie ftnl) in 
«tosniDtO privatorum? Refp. Rlpa qua ripa non eft iu 

• dominio. Ager tuus i(l mol)l in dominio , eui ripa jui|« 

. eutRfdkc ni(t>t ripa felt)^. 3Ufo fdat Vinhh Diainaioii 

|M. tfl publid ufus » ni^t Obtt ager, ob g(e((() bcmf 

8Mct i)i^ anDen 3(uf ti()ct/ mib tmm (m(() fo rcDct. 
. f{nt>diverf«fdttione$. aBcrmiOm^^^ ia^mtw^ 
imd) hodie cinen ^a^i it^ ripam cinf(t)ia0e , unD fict) t)a 
" nicDerfefje y Thomasius dnb Struvius defcndincn / Daf 

' ^"CfnipctC ant)erc auCt) a rcbus mnoxiae utilitatis abl)altert 

* toniic 5 f>n gemiffer 9Jlaafe/ Da Dec ^)eic Da^ dominium 

• l)arubcr ^at/ tjabm fte and) ^Ktdbt , aber Coccijusoms 
' moricti^ IBcoDmiRomcrn l^abc DiefeM^r ni(t)t flatt/ Da 

> oflrmet its iimoiiae utiiitatis olhn jrc9 gemcfen. SBa^lHf 
SMtifi^n anlaiMCt # fbnnc nmn t)tcfc« aiic^ im^ fiftgcit / 
t)ctm fonfi miiflc fecr ^^nwm ^ ip^<» lugcbcn / Da( cr io- 

liu»aiiii^ fcQ. Quis emni credat » Priodpes tam tttt 

^ inhumanos , ut res innoxiae militatis » v. g. hanrire a« 
quam , federe ad lictus > aliis iint dencgaturi ? SBCUR 

«on ai^( t)U CoBOcoTen fo foruuna ; £)() K OlUt) geinoc 

«6« 
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De ufu ^ proprietate littQrum. 

5» Littoruni quoque.ufus pubUcus eft & juris 

gcntium, ficut & iplius maris. Ecob id cuilibct U- • 
berum eft > ca&m ibi poncre > in quam (k reciptac> 
^ut retia liccare , & ^ mari deducere. . Pxoprictas 
autem eorum potctl intelligi nuiiius cltjfed ejusdem 
juriselle, cujus.acmare(8),&,qu»fiibjjKeinMrii. 



j^ticr fonil ant<r fpacE Mtien (ttbaUcn fonnc ? piane aiiter 
fcnticndom cfV. SEBit: S)cuif(t)cn phiiofophiccn (an^ an&cr^ : 

; M^c, quatenus occupari poteft, eft in dominio, Oai' 

glaubun Die SRomcc unb toic ©eutfcben. Sibcc flumina» 
fagien DuDcutf(t)cn ^ g^^orcn Dem Surilcn 3 mq/imUm 
gurficn aflc< jnfamc Suftemation, mi ni(()t ju cuM^ib 

. DtO; dominio in individuo gc^OCCt* <Sj obfer7i(i|t Gpiu 
FoMmn» SekO. ]ur, Dafi t)crgtei(|Kn jfrsr*r« gar fa- 

, . picm^ tm ipacn atiribaim VhOHtU £kC Princeps |fat 
|ril$(1fktr impcrium in flutfiina', fonDcrn au^ aflc^ , mo^ 

* in Dcm 5luf i(l. 2)a« fparet ein ?Bolcf mcnig : 2Benn 

. Du / er bif weilcn ciiicn 5if* fangcn/ fo t^abcn mir ioi) niAt 

. fagcn fonnen : SDcr ^ifct i|i in mcincm dominio , e^ oac - 

" clma« fcl)r ungemiiTel , unD Die teure bobmdiut) nid an an^ 

. terer '^rbcit Dabet) Dccfiiumei*. £rgoPrincipi h;;teaicri. 

bu^re» bcc bXM^U ii folus cuin ubcrrimo fr uAu. SBol 

tii(t)t in dominia finguiari 10, fan eintc MB) iMcacifen « 
' »116 JDcm Sittjlerl a a&tin«i/ t)cc 'ttMec brau(()m fan. 
,akmi btt, adc m m<btn eincn ^aafen f^tiejfcfl , mm 
tit a fo Dicl ali ni(t)t« ; btngcgcn ^jcr^og €rn|l oon Ootba 
fiibrte feinen ganiscn StaatDon Dcr3ai;D 2C. 2>a f>kSimu 
f(t)en JCti Dicfe ?8crfaiTuii3 bct) mii aefcl)cn, meimren |]e ^ 
cben fo mare c^ geiDefen apud &omano«» pic ()aitctt aniftigg 

* rcgale fluminum gc^abt- ' "^. . ' ' . ""^ ' 

(S) aSJenn man faget/ Af^ri; fe^ cinc res Wmmum(i^fi>iiK, 
: flcbet e« ft(t) oon Dem ortfm Ocean i feimb cin 9Icm, cm 

SJtccclmfcn, quoad littora ailuit , foh woW ibeflrtttcn unbi. 

pnhm iKiDon ofM)C()altcn nwDen. S)a[)cr Die bef anntc Con- 

troms imifc()en Dem Gkond unD Seldjlho de mari libero 

& cUuf* Ui^K <i«^WiW wwDen fon- * 1 *^ 
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UniverfitatiS (s) funt, ' mm iingiilonim, qiiie 
Jb dviWbiis funt , the«tra , ftaaia, his limilia, 
^Cfi <]u« aUa fuiit counxiunia civitawm, ' " 

/)^ reifus nulUtis. - 
7. Nutli,wi (i aut^i^i, fiwn rcs i^^^ pc rcli. 




, , ™ — T — ■ ~ ^ ^ — ,■■ « 

(y) Univerjk^s i(l ((tlK i UnMtsl j|} ^^tk^ 

in cWit^t^concent«9 fpnDcrttCl (inD Collegia caque vel 
major^ vel hiinima. ©Uft (ftll) fub imperio Supcrloris. 
S)ic fleimn <Sldl)l</ Municipia^ J)ie(fcn Univerfnates , Wc . 
"2)0rftCC ^lCjfm cfoilimuuitates. Univerfitas clt pcrfon^ 
tnoralisj Dj^^ ti)|c per{on? phjfi«:a » fuo imperio fttl)C(* 
Myi^ica dicitur/^iMA liiti^ 0i>jg^ Di{f{ cdnjunAior 
^ il1d(t)Cl/ ut uinqui|ft| 'ufittin;c6nppiantur, Res Unive^fin 
^ finO/ ^uarQtii pro|^ri^lsu^ (K^rtmec «dUwverihatctiH < 
CoUegiqm> dvit^cem t ufu$ yera ad omiies ,'qui 
UU chritate. S)ic CoUegia , Corpora » Uflivcrfitiitea 

*^ttcn aud^ ccrt^ bona , bat)on watcn ilc «Jomini, aligc^ 

nuinc ©illCf / e,g. b^n SRaCifti Die atdifida publicA , Dk 

SBrucf c / ^{auffmannfi SSwfc Jc bcrcc fid) jmar icDcr bc^» 
Dicncnfan, qui cft in univcrfitate, Qbcrc^^ fan fcrncr fa« 
flcn , Dap llc fcin cigcn n^drcn. Dominium eft pcnes per^ 

fQQ«li^ balgi,<Q s^ i Ufu$ e(\ fingulorQm univerfi 

tatc,- fl/ Dte conarii ()at(cn inSRom i|)rc ctociie t^ainea; 
OPrCn bic Stadi^, C^mpi Martii {Q RaveHnatinb W 

»«-®f(iD(CH/ toa fic() lungc Scutc im fflcnncn # r 
f |MWljf- cx^Tcirtcn. ainbcrc ©incr marcn fo bcf^affcn , 

'^^'Vf^ nict)( fingulorum, nnD b.O(t) baj dominiunx 

"'^iveriitarcm tpar / (f4minc: cy^ffiuter/ ut ho* 
' 3ie vocantur. Singulis ufus non concedcbatur > fed re- 
dundabat tamen ufus ad uniycrros i Dic Upiverficas n)ac 
,,domina« rie 6c|]cOtC DttfiU fijcbilft OcQononpios , qui col** 
'^^^^ligebam reditqs §c eos ad communds.uftis difpetuahanu ^ 

vid, HpR?EccM oi(R ^/«w C(%^N^^ iOtimM cAa 
liictK iijtt)ig / Dicfc bon^ univifrfit^tis t9tt Dcn crucrn w 
iintcrf(t)ciDcn, 2)cp Unicrf(l)ci0 ,i|VnilC rationp .ufw , -^ui 
in univerlitatem re4unc}af, 



' aulUui ( ficri tMEiCQ |iQiiiim «UcujM 9i( w % ivm 
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D]E RERUM DlVISIONK KT ACQUrREMDO S-^C. t<; 

sioiar, &c fand^.' Quod gaun divmi juris eft , id luil- 
utis tn bonis cft. * \ 

De rtbus fkcris* ^ 

$.8, Sacrae (jiij res lunc, qua? rite per Pon-^^ 
tilice$(ix) Deo cpJii^amx func : veluci xd^ facrx' 

< \ ' / ' • . . ; , . -^. 
— , ■ ' ' ' ^ ^ %} ■ ■ _ I , , 

occapari poiTum. Quardam rcfo 2) fimt prkvatrve 
"«siullius, h.c. ita comparatx, ut non pollint per natu- 

- ram fuam fieri uc res facr^i fandtx & reli- 

• giofae. Sed not. i) bcf Imperator bic Inftitucioiies 

- ld|Tcnau$f(t)rei6en cx Infticmlonibus Caji & aliotumgdn- 

• •tiliam , Olfo tjl DifrgAliCbcn »OUI Pagamfmo \ 1) JuWi- 

' iffi«n»1iKtt ttttaS DariU Dom Chriftiafifmo. .S>iefc Jt^ * 

/->^aupt'])unctc alfo^ nnil Da< ^eQbcnt^ih iwd Mcfcn 
i*-bu$ ooUliis^ fidSi fur tincn SScgriff gematftt , unb l)icr ffie 
.^Rdiquicn getoffeu , unb waS baS et)ciflentl)um fur Prin- 
•-dpia qcbabt / mWi beobeS confundiret roicD , muf t)tec 
' Don ctnanber abgefonbert x6ifbtti, fonfl' occflebet man bic 

« t)igeAa nt((>t , btC baben i^C9bQif(i)C Principia» t>ic oUcn 

^ 3uri(lcn marcn ^bbeu. 

(i 1) Ku /4crA vm^ olim DHs fuperi» coniiBcHrcC/ tllic matt 
•Mrpcffimas apothfoi^ fo ^ man Me res per confe« 

- cmdoem in Deomm domistmi cianfcribitct. TXi do* 

' /..miiii exclndfebiinr cimnes j alfo mor cS fceijlid^ feine 3a* ' 

(be ^ qux in hominis dooninio effe poterat » ti toar res 
nullius, in folius Dei patrimonio. JOa^CCO OJCnn gWctli 

• j. ctn Jcmpel abaebrod^en murbe , fo glaubten jle / ba§' 

VfcOCb bcr locus , bie StdttC n0(() in dominio deorum MtC^ 

• be, ficfontc attc(> nuftt aiieniretmerben/nifi pcr exceptio- 
\ ^in ia cerds eaiibus. S>arum i>Qt man ti C^sari ubel 
^'^flmbmtncn , ba ce^^# imf (utf ' IMI Jori^ CapitoUni 

^ltai; fo m\ eolb aelegen/ tmti cr Mmm %ti\m f cUI 
^ iroltc cr bcm Jdtl-Devotion erjcigen / «s t)nfiir ^gelcget.* 

- Unb bicfctafeonunq frnb «un ni*t aflctnbie ^)et)ben,fom 
tern auc!) Iric eatl)olicf en i bie Protcftamen aber fet)cn nacb 

» ttjrcr Phiiofophic iinb Principiis Ux^i , baf aae§ btefeJ 

- mi!itS U\) i benn c4 ()at ia ®Ott o^cbcm dominium to- 
tius orbis tctranmu stciic ®&ttcr i)dbtn btc Sibmser nic|>t 

• onqenommm fioc pnmo SCto^ vid. Byhxbbshois jmt 

& i(l »»n, }Ct'u gefrdflft imc^ .* M Jmgmtat 

'R 4 ^ . t«» 
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Scdonaria, qiuv rice ad miuifterium Dei dedicata 
func : cjfxx euam per uQllraiii omfUcuJuianeva aiiwai^i^ 
{c obligari prohibuimus , excepta^cauia redeiptionis 
capiivorum. (15) Si cjuis autcm aiicoricace fua tjuali 
iacrum iibi conilicuerit» iacrum non eft^ i^d profa^ 
SiunK* 'Locds (14) autem, in quo^sdes iacrc fiint^ 
a:dificaC2e , etiam diruco xdilicio, lacer adliug^nianett 

/<es fapoa defitttvfm MCinidkqB ip^ai|i .echnicom^^^i^ 
^ Tero Chrifttanum» ka ut deliiiittoaem«thateaiii lecutH* 

«lum mores ChriAianorum applicucric ? Ratio dubi« 
tandi r Marci/\^us fyXl cbcH bicfc Dcfinitioo de rebus fa- 
cris. Plurimi putant» Impieratorem hic ethnizare. Sed 
. probabilius eft . ba^ Justinianus auf Dic et>ri|lli4K SBtC* 
^ f^f{illl0 DobCB SCfc^a- ^iCC bcilfct C5 : /ar e^mifice^ « tetcu 
Clericos^' Qct) DctlEtl.nici^ it)at C^Tribuqus plebta 

.^«BmeP^nctficet.aufli foie^'^ verba dtc^ou pfoiHm» 
Ciabat; Ulltcr J\is;miM^^ [4)09 Dtl €mr9C»()UQfl^ 
^id. ^AYERi, c^tnabl^ bicftgCll Theologi s Diiferc. 

, hjtralf, bCtlDCjfCt/ Daf Dic dedicatio, confccratio fdbom 

; Secuio U. uMt4) jctDcfcii. Untcr Justiniano n)ar ^cr Pa- 
• pifmus f4)on« ailfo 6at Justinian us nur &ic ^>c{iDnifct)€ 

iDefiaition fieAiClt ad Aarum rei Cnriaian^ , UUD cOcnt 
, jffk^^ prohibitionem ^tnM flCfl^ti ^iae oiim 

^ y^^^ non emt neccifart^ 



eft , quod valk iacra adi avMkmtionem ca« 
Mi^^ aUenari poffiiat. . S>ctm inan N c^ f&t fct)C 

. /Stt^Uta fiei^abcn^ ta^ bici fb on bcc JCin|)c oxircn / au- 
'Ki^ vafa brauctun , bit ©ctoMn abcTi aU SKu^ gsrubcc/ 

fSfin miferia (con milllcil; Gentilcs eqam credebjUit, Deum 

hoc cafu aliquid reraiffurum cffe. - 
; >^ll4) Qu. An locus rei facr« etiam facer fiat? (Jj i|}cinC 
' -l^ concluiio ex jure ethi^ico. 2>iciS)C0(Kn ^iOUtHcn/ p^r 
'^' catiaoem^^l^leimem coiifecratuiiiem blcitm au^ area, in 
• ^ res facra pofita eflet» lacra. 33cQ Dic^m Jureftfill 

bic 6at()olif(t)en «blkkm bontm fct)mablcn (ie ouV t)ic iu* 

tt)craiKC / Dag ftc OUl rebus (acris ojft prorantmmas gCi 

matt)! , €l6Hcr fecularifirct / Unb fK Offt ad ufus parum 

, ' pios angcmcnDct/n)elc()cg frcotic^ fcpn foUc S)ic cin^ 

<WK i^iAvltniiutifl ijl / Daf wk faaw / K «Hicaijar w 
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' ' - Btreiwiojts. ^ • - \ 

9. ReUgiofum iocpm (15) unuscjuisquc fiia vo* 

luutate facit> <iuui mpnuam infm ia iocum fimm; 

• • . . . 

In 



»id Stirclxn/ }u t)ide eioflec/ Srtnger; Chorai-®(t)u)[cc 2C. 

Ob prudentiac rcgulas ^ Hiattl^nit^ (ftun foIKri; ad 
Ittcrifaciendos Catholicos , tDCil ftC tt)unt)eciicl)e O^inio» 

fietjKibcn/ fMiDeritt(^ ixc Svs^m^ Dcc bol mcf|}i outnui* 
tnti, CDtoti QKKlKt mil ta&ucet) f(bn)ar& , o6 qut iilctt^ 

l»0||I n)tf tn, bat in bCI^ rebus facris fotn effluvium Tacr&m 
flecCe. Qu. JCan t(t) rezn facram in dominio t)at)en ? Reffu 
iJfus facic rem facram , ba5 ifl imfere thefis , UUb jmaC 
niCtl ufus oblaius , fed acceptus & applicatus. 2)aruin 

fcOicfd ftct) e^ ni(t)r , bap man tn ein folc^e^ (l^efd^ ettDol 
Qnbcrd t)tnein tbut; n)ie mir im Confiftorio Den Cafum ^at^ 
.nn^ J)a cin ^rieilec aul fictn Xelct) feinen ®(t)ni(tern ^iec 
<ingefit)cr>(fee/ unD einem at^nbali^^lbcntmatfl mi< 
cincm SconbtcmetmSid^ (icctebet ) translocaiMtur imf 

^cilK Pcaiitenfi»>))farcc in poeoam inolari decori ft neglefti 

l^iilimtEcbiefi^ €l muf cine OrOnung feon. 5Benii 
©u; ali0 einc ttmracram nenucni fo gcfct)iet)e( eJ blop in 

bem fBerfian^e/ qula facro ufui deftiima e(l , M e^ 

benn fceolictif tDieber bie feine dulTerlecDe Buc^t unD gmc 
Orbnung (duff( , bergleicben (Sefdpe ju profanitcn , ob fic 

0leic() (eittf internam fanaitatem ^bCtl* Homvs t)at fle? 
^ ' , ves Ecclefiaftlcae uub Sacrjc t^drcu CinCClCO 1 bO(0 

tttttttiiitctMi pwltc I fSntt c< «nt) i&iii «itb ^ 

lOU f!ub i?«r JE<^/e/i^y?/^ « qM ao fiiRentandas. 
^wdkfiafticas, qu« circa txiltuin divinum ver- 
ji^& ad fumtus pcndcndos pertioent, ba ()ingtgen 
J<es Sacra jiub , qu« ufui facro in peragendo cultu 
divino deftinatse funt. g j mtt) in beebet Aiienation beS 
^ Principis Confens erforbert/QliemiW foi^C ttt in aiienan- 
dis bonis ecclefiafticis lei(()(ec # aU in rebus facris it^al^ 

fi ibecbcn pfli0ct i/ boct) tpdcc d bcfftf, »mit em oudi 
I ni(t)t fo dac difficu QHicc / ittoim ttNui^c Sds^ 
u^cfluSide; tbciU wr bcr asobc acfMuufncKi^ fii.^ 
- e. g. jfci^ l)at. > 

00 sajcilbtc ^>ei)be« bceoerlett ©6u«c ftatuirten / ncmlic^ 

Superos , Medioxumos UHb Inferiores, fo tl}e(iten flit aiUb 

uiii(^^^li|MjDbcili ^ icnm c«iitoei|it^«^ beroc^ 
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In cooimunem au(;em locuiii purum invico ibcio iii 
ferre non licer. In cohimune vero (epulchrtm edam 
invicis C3?tcris licct inferre. Item fi alienus ufushu- 
ftiis eft, propriciarium placct, nifi Conientience uiii- 
fraduario,loeumreligioluninonfacere. Inalienum 
• locum confentiencc domino licec inferrc. 5»!^ Ijicet 
, .. pofiea mtum non habucrit quam iUatus eft mortdus, 
^tsebieniocasrtligioiuslic, ' ' ' ' '"^'^ 

* (ialtem, Mgbic Res facra^bcri vSuperis, bie Res SanAac 
. JpWl Medioxumis, uil!) Dic Rcs religiQfac t)(n Inferioribus 

\\ gitjbrien. ®rd6er gc()&rtcn inter res reiigiofas , meU 

' 4C (k DQI Piis inferis, P^itoni, Diis ManitNiS 
' canfeoriniit Rcjs>^%«^^^ dicebah^r a rdinqucnkia* 
<)jpi eotm Idcom religiofum fccic. 'refifittirettm; *c^^ 
"mit a fao dominio» reliquic Diis inferis/ ircliqilie^&tit 
manibus. ^tm fic glauDUn / DiC Mancs , i.c. animae 

fcparatae a corporibus , Muben bafcl^tl/ unb tt)im fo ati 
Dcn Cerpcc genjDDner/ bag j!e fi(() gern beo Dcn ©rdt^ern^ 
, unD M, m tbrc ^orpec lAgen, (Uifi)ielie9* ;l>aiiitN |ag< 

\ (CO0C: Ecce hic habitat aniipa, piafi^t D|a| jV^f .fp- 
. tcndi Platontcl^ yid. Jac. GutHBfm "ife p»e :mufm>n. 
' \ $xgo re« patrimooittm fiii9*':$ic 

/ ei^ foo IoCO/<$^p^ rdigtolum fa^rc paterat^ fipditrc 
; j^th:at >^'^i^^^^^^ non. amein* m' pobltettm locumi 

V: ' 1st0^^^,mti Pubiico ttm& (jenommcn. Ergo 
* "^^ ^ communi. SBcnigflms mujlc ta- 

lundo li gen/ tanquam imago hominis, oDcr Dct 

. '^ jwlcaiiimpf, abfciifo capite. fo mar Doc^ D(i« mct(le 
^i^imS^^ • 6jn airm a^er / ein ®tueE oom ®n8en>ei;Dc 
: tik^mxc iiicDt qcnug. »acD ein locns njftt el)?r rciigio- 
ftts , mbi$ Daf Cadaver oorcHiA babm flebraQt uni) Icq^ 

i\.6tU^tt mt^i DabCt tOar CfO Ccnotaphittm, m^exr 

, z bcatt., worauf. bic aiomer mele5Co|lcn menDeten/ !cfiri<>- - 

cus rcligiofus? nam adhuc crat jci vacuus , qaantittt 
' "^ '''^ corpus illuc nonduni crat illatum. Conf. Bynkershoek 

} ' Lfh. I. oi^f ©icfeS t)atDcr fiarDtttal Norris m fCTRcn 
Cemaphus PiPtnis ( citt SliKjuflincr ^ W^tiij I anfangS in 
^Pift PjcofefTor) ((t)r n)ot)l erfldrct i wic au(t) Jac. Gothc^ 

A y ^ rREDUs in Diff. A Cenotaphio. Sam, Petitus Legey A^* 

iwi/ ^at ficictgct, ba| biifcl au0.lic9' tm (BriKI^ Ib^ f»i 

▲ ' ■'•■>- l^a^an 



/)fr r^^^j- fanciis. ~ ' 

I o, SaoiSa^ (i 6) qnoijue. res^ yeluti uiuri & por- » ' 
^ Xs^ dviuitis, qaoaammpdb diviui juris iimt > 8c ideo \ 

nuUius in bonis. Ideo aucem mui os fanftos dicimus; ^ • 
quia po^iia capicis confticuca eft ineos» qui aliquid < 
m muros deliquerinc Ideo & legum eiias parces,'qui-i 

bus poenas confticuimus advcrlus coi^ iJuij^QiuiaJgs 

ges feccrinCy - Saa<3daiae$ vocao^us, • . . f * , . 

' Mr fl^ JDttimn6 OtCb iO0O.:Iofcriptione$ titi^mmtti. 

aBir CQrilicn {)alKii tMt Ptindpia nict» i n^tr batxii mt 

Caemherifa unD Domutoria, ®om«'?ICcJ<i: 3 aacin DUM 

• qeft^it^rt boni 6rdmis caufa, Ullb jinD: folcbCS fcinc lo- 
ca religiofa. 5Bic ucl)mcn banu locttm remo<um ab ho- 
minum commercio> tum ut ne cadavera peUilentis a'i- 
quid fpirent, tum ut ab hominibus fmc tuta. £[arunt 

' ' Duttftc .man aucO oiim fibon tu 9toiii fcincn tot^ccn in Occ 
r ^toot* bcgrabcn 0(0; i^crbrcnncn / man foUe e< a^ict) ni(||t 

• itilMr jtwA^ fiipcvftitia: ad vak Catholic»: 

fims Me:«eBqiibe inA(|(en Diefed, ba otaiNiiiffic bi(lo * . 

• (eligec iu fcon , jc nd^cc |ie Dcn Rciiquiit lodrcn. vid, pc* 

; culiarem Dijet$. noflrara dt Sefuhura i» KccieJU , i» 
^ Okferv, Haienf. 3)af)CC faujficn t« ferdbCC multis fumti* 

bus, ©n 2>^utfd)cc JCtus , unD m ict) ni(t)t icrci Thowa- 
' sivs in cincm asricfc , Oat scmc^nct , c^ feo m «^o^tra ju$ 

• naturx ^ c^ Da^ir ungeiunDi bit cffluvia itnb fctwUi^ 

• SBiC t)a5en co?miteria ctaufa^ ne contra dignitatem iput ' * 

: «Uqnid accidafer %)mm ^ben Htt ^Skib» ft)ce.£o)»tti 
' iMDWitici. 3uDcn unD C()ci|lcn ^al)en fu bcgcatcn i tfftiti 

' • tin^ fiO^ Rdigion ifl reiigio Judaeoruin reftnmta. ' 
&ct fftn^y quit Diis minoribus, medioxumis , pec , 
apotheoiin Diis, Diis etiam tutelaribus & heroibus dica<* 
\ tae erant , ira dicebantur a (agmimbus. Sagmen notat 

JBifm^ Jirant- ©ic 3iQmcc t)a«cn auf Dcn CKaurcn unD 
t^orcndncn 9iafcnmit(Sifcn£raut6cfc|et. SMifn^caut 
: Itebcn fit fuc ^ltg. €in Legams toac Dt^mtgtn inviaubio^ ' ^ 
, mi tc ))trfltttilw ()tM Sront tn btn ^^trt ^ottt iDk 
. Fedaias niM^mtit toglct(()en tn ^it i^otiD ; mtnn jtt (ine ^ 
. &taDt bclaflcr^n oDcc Ituciiitcn , Da evocirtcn jtc Dcos ca« . 
' tcJarc$« yHj Cqcc»ju< ^e Blvc^m^ P^^/H^* ^tcya^ 
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. rfi^i*^ ^ngularum, 
€, 1 1 . Singulorum autem hommum mohas' moais 
tes fiunt. (17) Quarundain cnim rerum dominium 
Bahcifcimur jurenatunlli, q«od(Ucw diximus) ap- 
pcilatur ius eentium , quarundam vero jure avuu • 

hoimttt Onb prohibitiopem l)0t:3H attUon' foOt «noe»^ 

S wib .pofw luAt vioiiw», unD Da bot moH atfafltt; 

M»M MMtt^ ne «olewr. Portae non dicebantur 
, idaue merito. Gimsrtb» Conm mOUpr», % 'Ctjf. 

16 «iod , Dof Wc 3l6mec.unft ©citt^xn uuttr il)r« ^Mt 
StatuM QtfetKt , bttiin mon bit ^an» li^w, un& tiii sBW» 
jciwl»m <int€l)c«bittuno tl)un mu|Ttn. h.dc D»yiai« 
EvERH. Otto Dot i)itc al«^)ofmtiflfC twtDif- 
fertation -feWi* '^i^ gef*citbtn » i« Dflbt «5« l>»* 
Ixt) Como bcffwObfeOTWoBesiHfnnOtn. i»*. z. Obf.<^t 

'' i<m JusTiNiAMOJ , a ft»»<Hwie po«ali fiiilfc-I^IaM». 

3>it olttn lucifitnobtcfltbtn tint onJjtw Derijriooo , «i» 

MARaANos . fanftas effe appellatas a- fapniAlbw, 

MM ®ftn»JJcout , Ditftl pdontjttn (tt »orj>tt 9Ro«fc, 

■ M6i<K ntlbt tOOO 6Wtt> Excrementa mO(t)tt OtCUnft)» 

^^xmiX fol*t au(t) bit gt inbt gtftlXn / fo 

I ne pnetergrcdcrentur muros. UllttC Dtn €i)ri* 

^^Ti^tifffS flortft «nbtr</Tiibil divini in ponis. roitrooM 
#?S*ab|l ftintn «ojliiMi* <» btm Ca»ei s. Angdo t>t( 
. Siomtu Dfc 4- etwiu^lifttn jeflrtm. JDoit fai». 

, bit Portae & muri nilt)t vioiabUe». Nequc ewm .p^ fe- 
- tulantiam, neque hoft.li animo illo» tranfceodeite liWt^ 
«er conteiBtum enim tranfcenfus fieri cenfetur. 2)CCX(>* 

i - Bio tton ©cbwtbtn t)at in Sctmtn btn Legcm fltgtbtn : 
' aBtrtibcc t>i( Slautc ikifltt/ tl9ti(t)(t)(l»ft>U <^ 
. ni(()t/l>ec foOfc««P>fwrtitt»i. 

0 7) i^itC ifl fttn MediodiuLogtca tatelbfCf tMttCH » Mtttt 

(bt Sit modi acquirendl doioiniiim an)U^I)Ctn ^IDtftn t 
fedfte COCDtC definicft WtCbtn foatn , quid fit dominiom, 

txnn oiwt btn QSfgttff oon btm dominio fon i(f) cif «««os 
ac^o^ doaiiimiiit xeO», 1KC(UD(0> . SSic W^tx^ olfo 
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.Qpminodius eii iu^ue a vecufliore jiiire iucip.exe4 .1?ar 
Um cft auteiQ^ vecufiiiis tBk na^wrale» quod cum 

,ijj>Ib genere bumano rerum nacura jprodidic. Civilia 

V r — • ' — ' ' auteo^ 

' ■ "• . I 

1. dminmmM fuO feUHl mMm , nmli^ mcno ^vb Jm : 

: ; ^iod haec vel illa res i^ nica<iomini# fic^ moifi^» (i^ 

. ,<lhbcrc Dat)0n aa8f(t)lufen f6nne* Eft ergo doininiuin jus 

- vtitcndi & abutcndi rc, & excludendi alio«. 3SJU a&tC 
.t)iefC0 dpminium cin8(l^tiU( n)?rbC in plenum unb mifius 

- plcnum, in utilc & diredum, bat>On fofl Unlcn 5C0@C^ 

leacnbcic flel)anDcU rpcrbcn. 2)ic 9{6mcr ftaacn impcrium 
. j^. in loto ori^ Romaao ubcr oue ^^roDin^cn unD Unrcr(l)a* 

, /tWI;' Ippcrium i(l niflll domiiuan^ Impfrium cft in 
perrQiM^# 4»mmum ia m. Pomnidimi Mfi6<t fingulisi 

ftoruter barff (ein Impcrans ctma^ atunafcn. i)cr 
, , ajlufclm.inn confcndirct aDe< / Dcr maiTct ild) au(ft baS 

: ,,.dominium omnium reruoa frincr Umcr(t)ancn atl. ^ti\t 

. iDie Dcr giarr ju 9Itf)cn, bcr qiUKmt, aac <S(t)iffe, foim 
;,^,Pirc«i(0cn ^)afcncinlicttcn/ rDircnfanc ?8on ocm cc^ 
3 Den m nvfyi/ tt n>ku ibm mb tum naxl^mtm* i^.'o* 

i TEP^ dominium einineiis non datur» ot vu^o explicant 
-^DoAores, llto Da« fan Dcr Prl^cx^ tj^, DapCCiA 

, ci&iinmDfr p^cd^ fagci : SiiAliiiert^n foK lu bie# 
, rlem tt^i^ Mneoi dnie^io oon Dem bcinigen fo unb fo Dici ctnf 

* Jeflcni Unb pro communi utiliiare (^CCflCftcn J DU foU C^ 
-^jabcr:/ fi rmeliora dabit Deus tempora , aicDcr ba&cn» 
. :,'5Benn DU nitftt n^iail/ Princep^ cxequitur , gUt(t)n)ic cc 

^ cinc anbcre ^tiyalb Don bir cxequircn latfct. ® o gicbil bu 
A abcr bic pa^ l)cr , iii^x bfc Piinceps i^^$a)t mba 

\ >tfi0;i^J|l4^|f| Princlpis s cuum cft dominmmt Frinci« 
^ Un^rium. e^illimilt tein C<Mic|0mM<ttn mt iHC# 

m mfH P»i««cic(icb ifl ; »u 1)011 M^lomi. 
•'jmqm ittiim' toara plcnuin» Dai tau hic aiitt) bcr 5ur|1 
finc jufta caiifa-nid)nifl)mcn. Der gurtl boi fuipmum 

- , imperium , tli^t abit fummum & cmincns dominium;. 
'Slrajft fcintf imperii fan Cr mir / domino 3c arbitro rc- 
rum mcaruxfi ac modcratori.libcrrimo pleniffimoque, Dc^ 
ftffUn I u|( aiiqoul ad falutis publicje rationem dc mco 

n\^i ober £c<iffi eiHc^ domiiui aitt* 
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iiutem jura' cunc elle cceperunt» cum & cmcaces con* 
Si'6c MagiftcftCtts areari, 6c leges Ihifai ta^pttmic* 

* » ' . . - . . . ' .. . . ^ 

ni 'i ■■' ■ — — ' : — • — - 

iiens mUti , aU mn ti vuigaritct mt9mtr Si^ tiat 

^ jM^mn geUllll (e9/ ju f(|CR|.Priiicipi:ti<]^fi competei^ 
coiiAttinnioiii I mb ift$i mnit OtC MN Priacipetii iit 

s.^fMdoQiitthim mfntiimm/ tMe Suiieii fut) jit^c^ 

V :% iiitel%iiiifcr qui ftldpitt & bcdpot vttl pMdiilom ha« 
' . benc mtininim. Penes populum ergo apnd Romanos 
crat impcrium» penes fingulos domintumi t)(tl)<C l)tf|Tcrt 
iS res fingulares. Dominus ita podidet » ita obumbrae 
rem jure fuo, ut ca:teros omncs excludac. S^ti) btM 

CiccROKft ftnM man bai SBort dmimuM nk^t^ fonbtra 
fnfrk^nf ooer rftr mm^o^/'^. S)cmi mdn bot atict) t>ie 

fes einatictttiitt per & libram. SBOT^Qi) ftllD btC 
modi acquiretidi ddmfiniinfr / tm KlftQe a tilida 

' iiiuerf(!)ie6en / ju erfWren. ^ixAW Midiw Hcquiremli 

d6minium tfl bte caufa proxima » iquam allegare queo $ 
cur res pertineac ad me 9 non ad alium, cur res tiotl 
pertineat eodem modo ad me Zl ad alium > me(cf)ej 
fetim iUgtetCO i)te Nota charaderiQica t|} / ben modum 
: acqtticipndi a timlo iU unterf^ciben. ^nn titulus ifl 
' paSiL^i^mmi^^^ ret -did ootfe tne^. - 3* e« 3W> 

^%m^^ m^^i^ynmit» ^ mtm ^ mtm 

f)abc i^ii fcfttN^ff^nf occiiifkavi lepdt^ ^ oiefe^ {{i ber mo« 

w dus acqitir^di ) i.e. canfa mei doiniilii proxima* Sed 
sf^^ltcr nrget : Cur Iqjds per occupationem fieri poteft 
^Sm^^t Refp. Quia res er^t nullius, unD OaS ijl Oer ti- 
i^^s feu caufa mei dominii remota. ^ixn^it icft bCfflJC 

^ ^ineU^r/ icb fagc/ Mems fte mic 0e9c6cn/ ^ iil 

J\t traditie fe^ modos aeqfnirendi» fen cauffi met doml«. 
ii proKtiiia. Sed /or tradicio rem ifi^ m^am £ititf 
>^1^tfp. Quia emi ; & Me eft enino irenditi^ iitttl(ti'ad 

transfercndum dominium h^bilis^ feo caiifa remoea & 
generalior dominii mei. (^i n^erbCU (tbcr Die modi ac- 
quirendi dominium ein(|eti)^llet in univerfales & fingu- 
lares. Iftiter Die univerralci acquirendi modos gel)6rert 
hsereditas, bonomih poileitio &cv OOU Denen abCC tn DiC^ 

ftei Jiiltl mt^ gcftantdt tDirb / tnDem JusTiNiAmjs ^icc 
tmr bik t^i^^ acquiiendi linguiares anftii)rer« ®{eict)mtc 
ater ou* Wcfi vmm }9m'9mi^m'l^^ ewiii 
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*^*MH» ^ l »> ll.ll ■ II ■ I ■! » I . . t . , ■ ■ ■III llll»» I I I-. 

" ' Ve §ccupaiiom firfsrifffiiB. 

§; i i .VPferae igltiir beftise, & volucre^, &.pi(ces^ 
oninia animaUa, quae ihdri, cokIo & terra rimcuil^ 
tur, fimulatqiie ab aiiijuo capta fuerint 5 gcn- 
tiiim* ftatkn illius efle incipiunt* (18) Qnod eniai 

]-■!> ^ ■ , . - . ■■ - . ^ ^ .-i ■ , , . J 

.' finD; alfomerben bie lefjtere^ e.g. legatum, teftaitieti- 

tum, j(5)on nocl) \\\ bffoiiDern Tituiis Dorfommen j batKi: 

lt>ir ftier JUCt|i OOn Dm Modis acquircndi dominiura fin* 
gularibus , qui funt juris Gentium , banbcln l)a(Kn« 

v: ssenn man nun fagen foll/ mic bte @a4)e an unb&oc fi(t)< 
M^cbatfen i|l / fo ^jilcti-ttir efgemli^ jure fieiitiiim tistbt 

Hiei^r Ot^ a. Modoft acquirtndi • mnM^ OMaq^iiij^ 

. c ^ I* r« in<k!ciai.racqil{tefidi» ong^fNiritifn • bijfe a6ec 
modum acquirendS derivatlvum. ^lflciti Justinianus bat 
r Occupationem , AcCcflionem, Specificationcm , Confu- 
iionem > fruAuum percepiionem \\\ Modis aequirendi 
originariis » ant> bie Tradttionem |U(n Modo dehvatiYo 

Jrmactet. 2)a^c ben @r(idruii9 ber inftitntiQfiam teffer 
1/ imf muD biife ^iMOeihins Di^ b<||(iltcii nmiDf. Sed 

C. Qu. QuomodoAcAeffio ad Occupatiotiem |Mff tiiiefe pbc- 

€fi?'Rerp. !Die Octupatto* ttitrb setbeilet >n principalefi» 

\. unb accefforiam , uiUet biefe geb&ret Acceffio » Specifi-^ 
catio. 

(18; ©er erjieModus acquirendl dominium fecundum Ju- 
, ftiniancam divifionem i|l OccupaPio, Res nullius , beift 
f Ct C$ f cedic otcupatiti i t)eim Cine Res nuUius i|l in me« 
' dio pofita & pf^piek^ea flne doikiiAio iBngulah ita edii« 
> ftitijucnda ^ » ut He^O ^nfhibeat « qtio mihi^ oeci9pdn» 

Oceopavi, poffideot gnB tMT fflft WeftJ ne^nmb nwB/ 
^Velt un»erniinff!!g / unbiflig , magis beilum quam 
. ' paoem vuit 5 Denu eben be^megen ill rej in medio pofi- 

• ta, ut unusquisque cam apprehendac j ergo Occupatio 
eli apprehenlio. (gg 5a( t)ie Occupatio 3. Specics : 
Venationem» Bellum & Inventionenu ^ie Venatio be^ 

(ommt wtotjitricMi^e asenennungen. Denrt £ feras be- 

* ftias <»ipib » propHe dicitur V^tatki ft avei > dicteur 
Jiumpmmi fi pifces» dicimr j^i^ii^, Poteft ^cfiri 
ftra ' beftta , quia vagatur , qtlia €ft res ntiffiuis» Denn 
M( "XmVt iiljim 1 dominio Princi- 



Digitiz 



^yz iNSmUT. JUSTINIANI Lis.lL TlT. II. 



ance nullius eft^ id nacurali rationc occiipjUid coiacC'- 
^ ' . ditur.' Nec*i«ter^ft > feras beftias & volttores. ucf um ^ 
in (uo fundo quis capiac, an in alieno. Plane qui 
alienum fiindum ingi«$itcur venaiidi auc aucupandi | 
gnicia> poceft a domino» fiispraevideric> prohiDeiri» 
ne ingrediatur. Quiccjuid aucem eorum ccpcris, co 
nsque mum elle inceiligicurj donec cua cuftodia cocT'- 
' . ' ' • * .cecur. 

pis » lOO^l (Att in itnperio. ^ie lu^itt afM io ftatu na» 

, curali. !£)enti t)ie ecfien 9)2enftt)en , e^ \ii itc^) ouf Opl- 
ficia unb fflict)'3u(^)t Itqttn/ Ubttn mn Dec venatione, m 
, na(() wele Gentes it)un. 5)ie be») bei S^milie M Hcbcrs 
^ iDaitn ^ cuitivirien \\^ Mb, Dic anbern aber fpdie. Dal 
HHIi; Die naturalis libcrtas • t^ooptislie alteii '^WiUn mmtt 
m nt^n* Mh e0 venaricr mm* ((Iflet LncRBTnrs. Uter« | 

tRm i fagteir bie3urtficit/ Uc ftmB ir^girm (Kiitt «•/ isor^ I 

JCtt tencn , ]m venamfi i|}feilCt| ftC pro naciiraU , qaia | 
otnnes cx Teuatu vivere TideNuic. / ^(fo fontC eiticr in 
. ffixndo alieno feram occupare, abcr besmcgen tOtttt Uiatl 
Cincn injuriarum belandeU/ Oa^ er in fundum aiienum i 

0C9«ngen oar. 9Bir mujfen nun a5er t)icr nict)t nacO un^ 
.feriKi)eurifleti Concept t)on itt 3aat) raifonniren/ ha ti 
' 1. 4inc gan^ onbere ^f(()affenNt1^ti fonDcrn n)ir muffen 
^ier na^ ttn 9lomif(()cn Pnneipiis rcDcn. Siimti^ bic 
9t»tm fatfm : aiaci / mi in meincm Fundo (vb iu^ttt, . 
fet) o5cii/ imier mf tnt &m/ gcbMct mciiii tKi» 
N . auA bic Sibtner i^rcn Prindpibos ni^t cinmaf)! Dii 
/ ' MetaUifedinas flclatfen. Do* i(Im merrfen, wcnn ftc 
. . faqtttt : Mti / mi in meinem Fundo i|i , i(l mein , fo 
\ neriiunben (ic foldOe^ nur de rebus fixis> Derglcicbcn imD i 

. " jfcr* beftiae , aves unb pifces nitt^t , Utti ift DicfCJ tcine 
caufa dominii, ha^ \it itt muncm Fuindo. |cniCfen $ hinc 
. dicdbmit: Si non liii^ tuat oec alterlus, ergo funt res^ 
^ . V, coimniines, quse cedunt occupaati. JOai)Cr fagicn ftCr 

SBaiu gleii^ cincr f S cincn i^nafcnr in mctiicv Funfio gc» ^ 
f(()o|fen ^dttc, fo 9et)&rct er Do(^ iiict)i mcin, cujas eC^fjlun* 
^ dus, fcd eA occupantis , ob icl; if)m f<}on oertieien t6n* * I 

« , (t^ ne introeatfundummeum , oDeC ii)n Dt^megen adio- | 
. \ ' ne xnjuriarum belangCll. Donellls t)at DtCte Principia 

Romana trefflicl^ Dorgcjleflet.; Die meillen ®6lcfer maren " 

.. low^ tiw»Mjib^ cukivir(ti im.Mm (a|^j{ ^ ni(t)t 

MUrl/ 




cecur. Cmii vero tuam evalcdc cuftodiaip, t< Ui ii- 
kertatjein nacaralem receperk» cuiun elle d^imkj 

Sc rurfus occupantis fit. Naturalcm autem liberta- 
Ceii^redpere inteliigitur, cuin yei oculos tuos efixt* 
gerit» vel icaiic in conlpe&a Cuo> uc ^li^iciiis iic ejui 
perfecudo. ^ . ' 



anbcr.^, barum ntltnKtl |te «1 oaturalcm liberratei». £)je 

♦ .^cbracc, (BrieAci^ 3iomccn)artn DamflW^ aOdn cuitivi. 

V ret/ l)ic anDcrn marcn barbarae gentc^ Germani ex raptu 
i vivebant & venatu. vid. Tacitus. 31u^ Dicfem aflcn cr#- 

; tftm/ bag tic S)curfc()cn jcbcrjcir aanft anbcrc Prinripu 
t^Don bcrSaql) flct)abt^ mclcbc Dcnn Dpn bcr 5){6mcr Dodriti 
^ t»ot)i iit iepariccn ftnl). 20» loiffcn imar fo gut , a(l »ie 

> |R&iiKr^ quod fef« i>eftiae vageoturi unt) mcnii mcmanH 
.fiu 6cifcrc( SKOt «i (HUf fattirl» Q)i>()i iasen. 
;Da^ bcficgic(()( ge^^rtf abcrNm, kerDen fiindum ^at. 

Nam dominus ftindl omnet alios arcere potefl , ne in^ 
. iroeant, quod fi hoc prohibeat , prohibec eo ipfo , ne 

occupent. J)vit)er ciqcntlirf) bcm Suntcn bic ^aqb n\d)t 

flCboret/ fontern lOl(t)C5 itl ex Ikdo fubditorum , ex padd 

!ieW)ci)cn. bat Gua, Fornerius, Prof. ju Oiieaiif, iit 
Cincn SeleSioni^s /urss LUr. 1. Ci/..^, f4)6n 8CQ)icfcit^ 
iMi ll iiep aacn Populis Germanicis vS^m fo (|c(Htlieil 
«^Vtebettf uc Principi jos ifcnandi retidum fit> unb ffOdit 

'taa9folct)c« t»oI)l .gcfc()c{)cn \mf . 0 ttJcil folitc^ jiw ve« 
. tiandi bcn Swrflcn cinc qroiTc Revenue mact)cn Un, fo ^in^ 
flcgcn &ei) cincm Privato auf fcincm^Fundo bcr 5KuN nicW 
n>crt^.ill3 a) |)inl)m c^ bie Privaros an ibnn m\\)\%m 
©cfc^dfftcnv cin icbcr mtbt jaqcn moacu; babcrman l)cnf 

jutagC t)CrQlcict)Cn Padkali generalia praEfupponirct^ uieti 

fie ^ m\> acmetu tiub, fed tamen dauit 

> ptobatio Jn tmttrarium. RirTsifiinrsius Semei^ltlt/bet^ 

eeift bec sroffcn i^crren bade iKntrfa^Kt/ Da^ jtc bicfcu 

tneddm' acquiren<fa natntdem omnibcui romniunem fld^ 

iugcci<jnct, unb ctncigcn Regale barau« gemacbt bdttcn. 
€^ ift bicfcr tnos univerfalis gentium gcmcfett, fonDcrlicbr 
in ©cutfcbfanb I ba^ ^iui^UTrera,, Darumcr aucb tie ferai 

flCboren/ bCtt!^)Crrn jn fcinct Suftentation atrribuiiet/lin& 

: Ij! bicrin bie Obfervatio Fornerii foiidior. ©cc ^crc fan 
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De vulrttratione. 

§. 15. llliid qiuvfitum eft , an , fi fcra beftia ita 
> i(ulneraca iicy uc capipollic, ftacim cua incelli- 
gacur ? ( 1 5; ) £c quiDusdam plicott, ftatim efle mam : 

& 

» 

, fie finb unb 6Ui5cn bo(() res nullius, fie vagircn iioct) libere 
l)erum ^ balb in bi<fc« , balb in jcncs gurfun ©cbiet , cc 

abet{)(lt bdi juj prohibcndi • nc quis occupet fub poena 
arbitraria. l)at bicfcS jus prohibendi DOm Populo , 
X\Vi)i ex avaritia an f(d) acbca(()t. 9(lfO tfl DlC Prjtiumtia 

' aQcicit pro Prinitipe. Cooceffio fpecialis fubdito £idla pro- 
bari debet «que ut ufus longlHimn^. S>enn §tOt^t ffi 
fii^. SDtt pocQA capkalis ieripetis ftatuta ifl ni^ ilHjtt- 

• * fta« nam lex adeft; Arbkrariam poenam licet addere» 

Scr 5ur|l iftntcftt fffeulbio / ftcl) fetm^agbcn »cr^crbcn ju 

laffcn, mcnri f?C C5 it)m CinmaW privative & fohtane Qt^ 
' flCbtn l)ilbcn. Fera beftia ubique ell nullius , etiam in 
' fundo alieno occupatur, Occupario lUIif aUCj) continui- 
CCttPeVben beo &a)i'eri$, bcnn lli namra fera bct) i^i 
ttttl' ttt cuilodiantiirf ioccupatio «ontinuari debec , Ha* 
- fta premcndafutit>.namad laxitatem' naturalem femper 
^ tendunt ftrti atiimalia 1 fi quii ea aon cuflodit • con« 

fentit eo Tpfo , Daf biffefbe ftct) t^ietw nullius macjbcn foi^ 
' Icn. Ubcctcmfo ftnnct than ia bie feras bcftias nt t t ooit 
' einanDer. 3Kan diftinguirct ftc nicl)(- E contrano fi fera 

beftia inclufa & cuilodiam rumpens dignofci poffit , 
■ hcn poteft occupari uti res nullius , quia non eft rcs 

'nuUius , T. g. cin SliTc / ein 3nbianif(t)cc Siabe. aj?aii 
' rtcifja; feap m^n^** ^^'^"^ Slfleii^ eeine3nDia^ 
' Viifi^e SlaDcn fctnse; man tcntiet fiegieiib, iMtn ftegefiibf 

' retl* ',^ud etiam eft , fi ceryns yfJ^^fm babc^t an- 
'-nexntn. Vid. 'GaoTws. Dicis : fc ftot i()n ifttanS gclaf^ 
fcn per indiTigemidm ? Refp. 'Difigeutia humana (|i otft 
nid)t f^inWngli^). Vid. Stkauchius #« Kxmh. ad Ir^it. & 

Thomasius in Nctis, ^ 

(19) ©ic lumtlcn ncl)cn auf bie ©ciuli(I)tci( o(Tt nod!) mel)tr ^ 
ois Dic Mathematici. g^un iff umcc t)en aUctt 3uri|ieitr 
6fnrTREiiATio,LABKONE,&ec TjRRBATiiDifcipui n^at / unD 

' iKlli Paocoio ime DifpntCf qnando fcil. perfeda eife <ii« 
catnr Occupatio. TRmTms fagte : Si vnrn^ra a me 
fit fcra & p rfequor. occupavi. 2)jefej fagtc aiid; La- 
S£0> ftin Difcipul)Dcr temp ore Auqusti gt|e^|. StntKre 
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Sc cousque caai)j videri > donec eaiii perlequaris. 
Quod ii deli^eris perfequi 9 deiinere elle tumn ^ Sc 
rurius fieri occupantis: Alii vero pucavcrunc , non 
«licer oiain eile » quam ii eain ceperis. Scdpofte* 
ti^iiem (encentiam non confirniamus,quod tnulta ac* 
cidere Iblcant> uc eam noii cupias. : 1 • 

m 

' T fagtClt :* iiitcr vulnerationem & dccopationem multa pof* 
'Tunt imfehretiiret QC tu fion occopes» fed alius occupet. 
!? 'i^Pccupiltttf fomHU {)Ct a capere. Per volnerationem non- 

^ ^um occupafti , nondum cepifli fcram. Ergo vulnera- 

^ tio non fjtiich. vgo laiiqe bie ©acf)c no({) nictnt^urtfw- . 

lifft in JC^vinben f)abe/ nondum,eft occupara., 4^ccidere 

* poteft , ut fera aufugiat , ut meam occupationem ioa» 
nem rcddat. 3Jac() Der Etymologie nnl) tMOt RafEnemcnc 

hct Cajus rcc!)t. 3mcin Tkebatu gjjconnng ifl itt SBer^ 

- ftHnffit ttnbt^r Statut; pccOccupation i^cii gciikfffcr/iDcntt 

' crfaqct: Fera a lAe mlnerarat dummodo perTequar. mea 

. eft, oceiipata eft a me, t)tt anterc i)at fein :lie(t)t/ mid[) 
an bcc ^Scrfofgung ju Dcr[)inDern , un^ ob f(t)on bic Oc- 

^ cupation nondum perfeda , fcd duntaxar incepta ijl/ fo 

* i(t Doff) f(f)on t)iefes flcniig. ©cr ^nafe i/r dou mir ange^ ^ 

* \ct)o\]m , Der anDcrc frtjieiTct ihn mq, i\l bai erlauftct ? 
\,n>ii(bc Doc^ cinen jeben Dcrbncffcn, mm aUtxnn ciit/ 

;0nt)erct t)a6en fOltC^ Illum. perfeqoor adhttc. hon dere-*'^ 

linquo. TRmnus mar fo tttiitm nitftc a * ratfoimittc btce 

eh honn^e hpmine, au^ fcl)On Huber0s 4^ i^^ii; 

bicfc 3)?eonung defendirct / unl) bie flcgmfcitijie mic* 

' DCrlcgCt. vid. Dijert. noftra : Cajus Trehatfus leftd , ^ ' 
LeBtones lar. M/^. 3cf) ^abc aUCt ^« Gundltngtams P. | r. 

cinc Dijfcrmun von &er vfdrpcrlid^en Bcu?a^run0/ 

' ba baijcnftje piaufibia (jcmacCt , mas man fon|l nuDt 
flcq(aii6ef , |. (?. e« traairet cincrcincCompagnie mit€ott^ 

' marcn/ Dic@(|)«ifcl i|l aacn prcif , ami dcttommcn^ 
&cr ^at occupirct, baf tfl undrctttg i Sincr obcr mnp 

pXb^im mcgt^ebcn, Rtftct fict) tnDcflcn bicfc 2. 30?acromi^ 
" ati§/ Dic cr tn bcr ©cbufTd licQcn idiTct Z)u nimmft fic 

- t()m mca ^ Q" ?l)u|1 bu recf}f ? Rcfp. Cajus : Occu- 
pationi aiiquid deeft. ''Mm ieberumn r^icD Dicl) fur ci^ 

^ mn iScnacl ()altcn/ toir |]nD tti^t umcr gciuocn- Dic " 
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De Mpiius. 

$• 14. Apittm quoque fera natureeft. {z6) Ita« 
que apes,qux in arboie tua couicdci inc > anccxjuAm 
a te alveo^Jncludaotur» non magis tux intelliguptur 
quam volucres, quaein arbore tua nidum fc- 
. cerinc* Ideoque il aiius eas incluleric> is.earuni do- 
minus erit. Favos quoque, li quos e£kcerint 3 exi- 
' mere quilibcc poceft. Plane inccgra re , fi pra vide- 
ris ingrediencem fundum cuum> poteris cum j;|ire 
prohibere» ne ingtedtatur* Examen quoque >^ quod 
ex alveo cuoevolaveric>eousqucincelligiturclIe cuum, 
. - doncc in conlpciSku tuo eft y nec ^i^nlis pcrlecutia 
ejos eft , aUoqoin occupantis fit. 

' .1. - , - , ■ ■ . - ♦ - — - I ^ 

Occupatio mup jacinen Slnfang bafecn/ fi non pcrfequk 

> / lur . aliud dicendum. 3n3DeUi|'Ct)lanD (I€[)Ct ii alfO 

' btm natucli(()cn 3ic(D:. Fridfricus 13akbakossa ()at fol(t)c4 
' \Xi cincr cigcnen f>^i(«//w; (0 Dcrorbncr/ vid. HuBErv/fi 

. . i. ^utfcbcn al5 hominc^ fimplices fa^cn auf loA^ 
' quod tfl nacurale. aBmn «in .£(H(r. iUl0Cf0eff(n IMtr# 

iQll» liff i)cnta4) to cin anbcr Territorium» 0. tome maii 
' d n^.Mr 2)futftcii tbrcn Pnocipijs mrfoigcni »cnti 
c« mir o^oc tm\ gcfdMiw- C«nt L^.f deji.R.D. 

IjJabcn jtc auct) bicfe Jragc aufecraorffcn : ©efe^t 
^Wxfif^ mcinem Fundo ctnc ©(^linac flclcQct / unh bamil 
> citun SBogclqcfanscn/ bcr ifl abcr uo(t) nict)( im, unD flai^ 
fcrt no(t). Siun ac^cr cincr Dorbci) , bcr (onrc faflcn : Non. 
: 'dum cepifti , uuD miii tt)n nct)meni aacitibcc S8oiitl tw 
s to^/ unt) barf ibn {cincr oimcbnun* , 

tio) ^?crna(b cnrllunb cin Difpuc ubcr bas ^mfira iejha^ 

an etiam apes,columbae, pavones fint fera? beflix? @tc 

(Jrirrcn Darubcr ; b(iber finb bicfc §§. cinQcflojTcn. J)ic 
Bicncn jinb ferae. f)ic Slbmcr babcn Dic Apes nid)r ein* 
. ' gcfangcn, umc man tn Dcurfcblanb no0 rbur, fonDcrnjlc 
AKWcn in i^roffcn aasdlDcrn / Da ti ilarcfc QSicncn^&cbtDar^ 
ine gab / ttc namra fua milD jtnD* 9Ilfo biclrcn {tc biefcb 
bcn iimb pr» beftiis ftris. SRacb bcr lcmun itc ftm^ 
i«0 (ii^ t^cn alvcaria cinfcblif Ifcni QHc nimi ftcQ Ocai 

^ : C^&vMnu (tct)(t< Si^C 9iaq foatf bO^i iUailformba. 

beie • 
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Jbe paruonibuj > ^ columbis , ^ . caUtu ammoi^ 

$.15. Pavotium quoque &columbarum fera na?/ 
tura eft : nec ad rem pertinet , quod ex coniuettidi^ 
ne evolare & rcvolare lolcnc. Naiii 6c ape^ idem fa* 
. ciunt^ quarum cpnllat feram eile na^^ram, Cervo^ 
quoque qiddam ita maniuetos habem , ut ih fylvam 
ire & redire foleant, quorum & iplbrum feram eiie 
mturam> nemq negat. ' }n iis autem animalibus, qiuc 
cx cohfuctiidine taubire & redire (blent, talis reguU 
4Comprobaca ell, uc eousque tua elle iiuelliganiur» 
'dQnj^.animtun revercendi habeanc Nam fi rever«- ^ 
'tcndi animum haberc defierint> etiam tua elle defi- 
nunt> & fiunt occupaniium. Revercendi aucem ani^ . 
mum videncur delincre habere tunc> cumrevenendi 
confucLudinem defgrAJcrint. ipi^) " ] > 

. ' ^ . V • De ^ 



bere naturam. SBUltl iit tl(t) in libenatem fuam prifti- 
rfdpitm , fO ftnb \lt tDieDct res nullius. & tflt>(|» 

tnit/ n^itibet^.atiDan &ris bdikm ^ Ufi^fftti' ^an loii 
^m6)t ten wmlMt A^offnm / n»ctin ft^ ft^ ^ooio^^ 

gefcQd/ fte tjObm tdnt Notam cbaraAerifticam , UVS^Vi) 
tan ntd)! fagen : Jjfanc rem fneam ejfe ajo, Si difficilis fic 

perfecutio , tpcrbcn fic rc$ nuiiius. 2)arum flopfct man 
ftc an mit ctHcm Sccfcn. !Dic Dcutict)cn t)icUcn Dic '-Siencn 
au(t) fur roilt) / mic ti in bcm Sac^fcn ^ 9ietit)t l)eiifct : ^ic 

Siene i(i cm irilbcr tPurm. tt^eicbbilb ng. 

eic ()iclun fitnicbt fiir S^gd , cbcn tt)i€ loit eincn 5{dfic 
. <uut) «(tK eincn S^oftcl f^fen- '^mn alfp crfoiuit mecom . 
; imi/ ociR Meastenen iieti6reti / fo rtn& fie attersinoif m 

fticoirea» Fkrii. MuuEft. ^ eine curiciife Z)^#» Je ju^ 
re itfmm gc^altcn- 

(xO 6tn tfl ctn mtlb £t)ier/ mic 5ct) un8 aucb \>\i^(b 
fancn. Qu. Sonrtcri befti * cicuratar ( n)is ftc^ ^^afjogS Don 
aB^ricmbcrg jafemcr SEPolff, ^cr rt)ic cin>)iinD t)ci'um Iduift/ 
anb bcp tt)m fcDldjTt) occupicct mccDcn Keip. ^abmc 

$t>lcrc lagcl man nv^i, occupa^us tancum fer^ beftias 
& animalia vagt > tinD 1(1 ^CA j>aupO Fundameni:, piir 

talii animaiii maoftieGt fit ckurara tccupafx.nflo ttof- 

S ^ fin% 
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De galltnts ^ anjerihus. 

Gallinarum autem& anierumnonreftfert 

natiini: idLjuc ex co polliinius intelligerc, c]uod aliae 
funt galiinar , (]uas fcras vocamus : icem,alii ijunt an^ 
(eres,quos feros appellamus. Ideoque Hanieres tuii 
aut galiina: xxxx aiKjao modo turbati tuibat:tvc cvo- 
laveriiit, licet conlpedum tuum eif ugerinf^ c^iocun^ 
que tamen ioco Hnt, tui tuaeve efle ihteiliguntur : & 
c]ui lucrandi nniuio ca animalia dcunet^furcum com- 
iTuttere intclligitur. (zz) 

' ^ ; — . : ^ uJ-a 

. fint* barinmtl qood cognofei poffit , cojfu fint & ad 

qjem pertineanc. (£jn §(f)aaf / ^Ut)n / ^^UnD / ©011^ 

iiiciJc cri;norcuntur, cujas lint, jlC vagirCH ni(t;( bcrUlll/ 
' vi' unt Miclufa, eunt 6c redeunt. ijjo ?|1 H auJ) UHt hm 
2()iercn bC)(t)a|'fCn, qux alias f.ri^ accenicntur. ©olurt? 

ge bic fera manfucta bUibct/ uact) ^auK f i)mau, uict)t m> 
itr n)egact)ft/ W«be( fie in tuo domtnio; ^JSttm ftc afcc 

^ Mlal|44tt|fit/ feque iii^ lil^ertatem natur^tl^m recipit & 

deponit • fit feram aniHift^* tmtf 9^' 
iJltf m0t me(>C mctnt. Aliud vcro dicendam-; fi coghofci 

poffit, c. § cm 9IcI) mit Dciu ^jalsbonb. linft mcil bie 

• ^fauett I l^tefond cDcnfaiiS ; m ftc l)du|fig tmD / fi:r wilft 
um) *cti Safancn olcict) gcacOtct iDcrtcn / bco uu5 cac ftnb/ 

• ' ^M)t crtanut ©crbcn / mm ilc qcl)brcn/ fo finD 
y ftt «4ffl/ i»cnn ficDon ciucm 3lac()6ac itjcaiicfanaen iDorben/ 
> ju wtituircH / m «nbere jabme Xoicre / e.g. ^umc, 

^ €)anfc/ ect)aafe @o ifl auc^) mtt ben $apagot)eii 
'^^Mxl^n' ttnigcn Otten (oftncnfUtbemanfoefiiAa 

:#iiiSialia occnpircC Wcr^n / tn tantum » Bof man fOl(()e 

^ jjcgcn cincn gal^^Orofc^cn n)iel)ec jurucf gicbt. 3ilfo itl cl 
inSRurribcrg ctroaj( iltiguiaircg / ba^ man Da einem auDcrn 
bic faiibcii mcgiangcn Darf / uuD nicbt flc^aUen tjl/ foU 
d)c micDcc ju qcbcn/ aufec menn. ipec. twaae OOKII 
' (jeioip b«aWet. " r "^^ Y' ' -^^- v ' 

Amferes, ^allinas acc. fyot vel ftrae t vel oianfiMtaek 

JDic c blcibcn in dominlo unD lajfcn fi^t) moi)l djffin- 
gui:cn. eutc .^au^.3Bdtcr fcuncn il)C 3Bict) untcr aOen» 

borum nullun} fme furii cti^pinc occu]pari jdcet. ;^ . . 



D£ R£IUJm DiVISIOK£ £T ACQUIR^MDO &C. 2^79^ 

De Occupatione m bello. 

17. Icemea , quae ex hoftibus capinius, jnrc * 
gemiuiti ftttdiil.iioftra fiiint : adeo quidem»^ ut & li- 

beri homines in (crvitutem noftramcieducantur. Qur • 
. tainen li evaferinc noftrain poteftdcem > & ad fuos re- 
verii fuerint^ priftinumftatumrecipiunt. (zj) 

) « 

>(l3) 2)i< anDere Spccies Occupationis i(l BeHum, ©ie 

- len 3uri|len feaben venationem & beiium mit einanbccoec# 

'flU(t)en Unb gefaget/ bellum eire fpeciem venaeionis^ in 
k dc rert^tcf. & fumt. fuM. Un)> m l. lo. de 

> AiftArv. ^ /^yr/i/» lOic&beUQm venatio flfttcnnft. Unde 
Venadom fubjicinir* Bellum eft juris gcnunm » Hcet 

. fupponat ruptionem foeiMicaiis. 3d) ton nitt)t IdncjCt 

grieDe l)al(en , alg mein giacl)bac roitf. Qu. accnn id() 
nun in beiio Dem l^m^ et«)a^ roegne^mC/ fan i^ mtc c5 

• acquirircn ? Refp. Videtur invito domino lieri & jfic 

- dominium acquiri non poflej aOeitt in bello i|l quafi 
^acitom compromiifum 9 UMC fecOQI Procefs t}ettTe( : 
Quicquid judex pronunciabxt , jus cfto. ©it Privati 

!|a!)tn judicem vifibiiem , i|Kt)t abec Reges bellantef 9 IVCnrt , 
tC nic^t dUf arbicros compromiilarios per paftbm eleftos 
antommen laiTill- Ergo gladios finitor cft litium, ba^ ' 

6eo i|l Da^ Comprotniffum tacitum : ^tx, t)cn ?^ieg be* * ♦ 

bdU/ fcer foQ 3tcd)t ^aben- Tu me coge, aut ego tc. ' 

65 i|l fceplict) aiiquid inconveniens, bafj Die Uritectftanen 
l)ie ^)aace [^ecgeben mujTen 5 abec e< iil ntct)t ju dnDecn* 

• 5lBenn id) imn in beiio eimaS occupice/ wec befommt e< ? 
Refp. i; bie iSolottcn lciegen xtm ; ciri jeDec @o(t>(ft 

biCttCt filC fcltlCti 60lt> # de jure ftri<%o fau CC tli(()tf met)c 

praeteodicitt. i)cntr mcun nmn i^ncn Mf meilcn res mobt**' 

lesldtTet/ praedam, fpolia, manubias, DaiS I|l einc gratia. 

£)6 nim glei.l) Die res hoftium occup^t^e Dem hofti cigcn* 
t^iimlict) ge^oren/ fofiuD fie Dod) nicftt irrevocabiiiter fcis 
ne ; benn ii i|l Dem ^etnDe nic^t DermeDret ^ felbioc roicDec , 
ju occupiren. (So Mnge Dec anDece eS beu^et 1 uuo bcftaU 
len (an 1 i|l eg feine 5 el ifl nic^t cben noiDtg / Da^ ef in . . 
caiUa gcbcact)! fci). Piene {an !(() c j ecji ftc^cn/ fi pax 

coaluit,all&cnngcbbcCt ii^revoicabil^er mCtnc; nam pte ^ 
eftaeiema. 8edfac: aStC m^vm tn Dec @mDr^ lOtC 

tceiben unfecSGteb auf D;eaBei)De, Der ^^^inDnimmt e£ 

S 4 ' 'poft. 



Digitized by G 



t%0 Institut. Jltstiniani Lib. II. TiT. L . 

poftridte recupcrirm c5 iiiifere ®oiDmcrt/ae()6r<f Djefel re- 
cupcrir(c 93ic;) nnS 95uri]crn o5er ben ©oll^atcn ? Rcrp, 
S>er Jrqf Der .^uriilcn qitbt tt m ^olmtn uiib ^iifcu 

tm/ quia hoftis jure bdli pecnra nofha occupavit,in- 
quc caAra fua deduxit» tXil)iC l)ObUi ,0)tr fiin dominium 

Wtlft' Unf(a ©pllHttcn occupiren e^ , fageii fie / ej fiuD 
res hoftium i nttnscl^m ftt ^tn* S>itfti tii 00(6 DiK 

|iu ^anim Romanonm. Timrs |aM( |tid}t ObnC UtfOitlC 
AVM/ 4^ PufcnJrcrffimn & Lsuurkathinm btefc^ Raifon* 

iMwient. er lagcf : ©a^ iil abfurd, ba^ id) bcn Wuaen^ 

" Kicf rem mcam tJiliiCfCn fofl/ fi m caftra ab horte iuifr 
fct deduAa. ft^t^^ P^"^ totum bellum jus nccuperan- 

' di. unfere SolDaien ftnb aud) beeimcgcn ba , ut nos dc- 

^ fendant non vt noftca nobis auferant > auccum damna 
M^To l^ciipleriores lianr. !^^er foget OttCb $TRuvrust 
«lA CttllNre: jRatt fcfloAirf in dedfibnibus tt^t OUf Dfl 
^ltOcn OiT 9l9tncr/ forrtieni IHan «ttribuirc m recopera-^ 

uk bcn feti^in , beren ftc ^uoor gcmefen. h\t feipiiaer fpre* 
d)cn au.t) fo. i)ie $)j6mer abcr l)attcn biefe Raifon it^rci 
< fcanen 9^rt)t5 , baf' fic faqten : ® j '\\\ einc venatio , unD 

haftcn Daf^l^^rincipium : Quicquid hoftes ad caftra fuatu- 
Jerunt,amiffum efl, nec recuperari potclt. ©aji|it)art^ 

imb nact) ber gefunbcn 5Scrnun(ft l)at Tmus 9i^t- J)ict 
>^niet? b«2)cn bod) ulb|t crlanni, bo^, mcnn homo ca^ 
ptus ioi(bir;|lif»tfe«M^^^^ ertzjtiM Mf^fiiiinii aflcSiinc^ 

af rcs mobiles foUcn mx/t^m |c9n , lodl 

P^^^N^ tn fetner giemc^rfam gti^oM. n btcfem IJwici 
*^plbrci iftrc ^bffofois^bie nicbt/ bog l)ae f(t)on Grotto 

, yeWwiret-; Qu^^^^ bona immobilia? Rcfp* 

v£i > cujus aufpiciis bcllum gcrirur. 3)ie (SOlbatCtt 

^i^en tcincn Xbeil baran, ti fci) bcnn , ba^ ti ibneii bct? 

♦•Trinceps Idjfct/ um flCiU animircn. 3)aS abcr ili abfnrd» 

%lo^ munfagct: £ii re$ hoaiss ^at ia bcc Jlrtcs noct> 
' fcin (£nbc, ti lan fetnec fogcn ; ^ \m daminnsm Dttt 

etabir dorante bieiio^ bcnn CT (an #e tttocr txrlieieiii' 
.^mbcpjtan ()4lt e< bo(6 fo. Sa bteSran^en 2)iinlertN|t 
'-'l)e» ®iHintern abflcnommcii ftatten; twrfaujften jtcei gcfl 
V fchminbe an grommcl; btrnacb molten e8 bieSpanier loic* 
bcr l)abcn/ uub mm/ bie ^ran^ofen battcn eS nicljt !>erM 
lautfen to-Mun, Jibcrfie i)atun cben bie obigen Principia- 
SDic eiigcMauber fprart)cn : SDSir l)aben nict/tS mit euc6 ttt 
tbun / mir baf en en bcn Sranftofen abaclauffct. Sie epa^ 
lit^r lamca freplil^ &abet) iti tur^ > benti ben Sixtn^fen 

|)ai(«i gc a tmtiw (AiiflHWi l^aRni (cii.t(i0caiit»cra 



DeReRUMDiVJSIONE ET ACrjUIRENDO SCC. ^Jl 

De Occupatione eorum , . ^ua in lutorc in» ^ 

veuiuntur^ 

. li* Jcem lapiili> Sc genunar, & ccetera , qux in 
4itcore tnaris invejHMPCur^ jure nacurali ftatim invea- 

tcris fiunt. {^^) 




$. ijp. Icem ea> qux ex animalibus dominio cuo 
iubjedlis naca fiinc^ eo4em jure cibi ac(]uiruntttr« (25) 

De 

cbtt t)uif((n jle n\tt)i$ t()utt- Caiiolus 11« ga5 c( (KCiia^^ 
Dtn ^rantjofca mreDec • • 

(14) 2)U &nttC ^pecies Occupationis i|i lnveniia, Littus^ 
eft re^ communis, n)i( olKn [Sm Heiagtt mctdt/ ergo 
ttiam id» qaod io iittore faivaiitar) dft commiuiet er* 
{0 cedit occopanti & mvenienti. Imperiom maris & lit» 

toris, fagtcn bieSioincivfan eincc mopl boben, fo m\t er< 
tcHreiten fan/ober nirf)t dominium, vid. ByNKERSHOEKii^ 
Leg, fonberlict) ©eil jtc bc» Gibraitar unt) beetn Pro^ 

• pontide ?5l0((Cll l)iclten / fO nenntcn jie ti mare claufum i 
dominium in mare nutiqu^m affecfbirum Romani. £rgo 
nec littua tanquano accdroriDm eft in dominio. Ergo , 
quicquid in littore invenirqr, eft res nallius^ firgo (5lt» 

tcn 3Xttf(t^ni ^crUn#9(rn(}dN, €lelbi®an> occopim nw^ 
feen. Siaein btc fycuifc!)cn I)aben leber 3eit ni(t)(aifcin boi 

SKccr / fo mcit ti b<flritteu unb be^auptet mecDen fan, Sm 
bern au^ Den gtranb DeS SJiecrS fo iDobl Dem imperio , 
<il5 au(t) Domin^o Principis uterlaffcn. 0ie fagtcn: 2)a< ' 
. finDlauter ^ho-Troict, unD b?ben fie DcmPnncipi attribui* 

i:Ct cum jure prohibendi alios. Privatis enim exiguum 
iilum pracftaat ejusmodi res» fed Priocipi foli magnum 
inde emolumeotam eoafcitur. 3>at)in gC^CCt I^al^OlD^ 

S9afiEt)cn/ m etranb^gtci^/ n^el^cj oUm Dcr Aa^fcr 

in toca Qermania biMe# Mit attc() anDcrc 6tdn« 
U jure ftodi. ©ielmpcratoret Romani ftartcn audl) 9an| 

onDcrc eintunffte unD aiiunde 9jeict)tl)um qenug. ^iec 

^attC DCC Imperator glcicj) Die 5RateriC de thefauro an^OOi 

* gcn fofleni roelctc cr|t umen §. 59- Dorfomrat. 

(jZS) ^ccefiQ ijl DeC anbcre mcdus aajusrendi , micnJOl)! Cl 

propric tcin modus ac^uirendi fau gcncnnet rocrDcii. S>ie 
IRMKC fOiltCa ; f ^ti^ ^ acceffio od ioimal moo dod . 

8 ^ ' ^ • ' loiiiio 
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« 

Df alliiviorje, 
$. 20. Prascerea qiiod per alluvionem (26) agro 
cqo ilumen adjecic,- jure genmin^ tibi acquiritUr. 
Eft autcm alluvio increincntum latens. Per alluvio- 
nem autem id videtur adjici, quod ita pauiatim adji- 
citm:, ucinteliiginonfioffit^ quanciunquoqhojcem- 
poris aiomento adjiciatur. 

Df- 

sninio fubjedumi Acccnbrittm feqmtdr fuum principa- 
lc, partus ventrem. SGScnit CiltCCCftie JCllfj , fo ac- 

qnirttit ic fticQli^ cSM , mt m f|)r fbma # mic ^ 
ttf acquirirc/ vMnon meincm Fundo l)err&6rer. Sem 

& andUae Jme Romano huc etiam pertinent, qui pto 
junnentis habebantur. 3Dcnn iUan Dic (3a1)C fecundum 
Jus Nacurx decidirCH foll / f«?tus debet cffc communis, 

• fcil e. g. ejus, itm DieSmte/ unD ejus , Dcm t)er^)eng(l 
Sc^orct* SBeil aber gUict)moO( aQer^anb etreiuyteitcH em^ 

. (icoen toiueiti i*<£. in mt mit ber Foetus DecXui^oacc 
. bcr eiutt cttromunis f<9 , loie oiel eincm oDer Dcm mi^ 
. Utn iMmott iuflet)c, fo ^itftm toic Leges Ctviies ote «Sd^ 
^ cn genceat decidirci/ tkip Demicnigcn ^ tDClC^em iw* 

animal foemellum JllCjC^Orer^ aud) Dcr foems JU|lct)en foU/ 
|)cr dominus animalis mafculi abcr equiment'jm,Da5 t|l, 

* fein ©prinq^ oDcr Selcgc ? ©elD / 6efo nn:c. (J^ i(t td)oa 

DOn Thom^sio fon)Of)l in feincr JurispruJentia dn''ina , 
s HU <lUCt) Dijfert. de pretio offeHionH in rem fun;^$hflem 
fum cadentey dcmoni\titc( tt)OrDCn/ Da^ Dic Accel&o DOU 

Hca 9iomern fdlfd)Ii(1) untcr Dic modos acquirendi geicl)iet 

IVerbe, inDcm /0(4)C Itnr CitlC Occafio fci; ad aliquid ac- 
' miirendum. Conf. GorNDimt* ]us Nat. p. ii^, T)it 

Acceffio fan Dor ficf) nicbt^ jur @a^)c tl)im / fonDern ti 

ifi tlO^ CtnC anDcre Caufa ad acqulrendum dominium 

mt])\i, |. mir ^abcn gcicigct/ Daj} fecundumjus Na- 

turac foetus animalium communis fci) , OCnU n)ir abcr 
ni4)t (duger in conumviione Mci&Cn tDOfllcn / accedit fa- 
dum^ali^ttod novum , einc Transa^io oDCC SBetsCcicI)/ 

tc^ bcr ctttc Da^ ^iaen/ »er anbcrc m @9tims ^& 

Mommc/ OCil M leQICm^CHSjl bOCt) per generadooem 

t^ermtimmcn mtrli» 

(16) 't)k Acceflio {jj vel naturalis vel artificialis- l^er 
CrjJeW fliljoret AUuvi», mwx miA paulacim per fpi- 
\ ' ' . * rameoi 
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De vi fluminis. 
%.7,i. Quod fl vis ilamiiiis <le tuo prsedio partem 
tliquam detraxerit> & vicini prxdk) attulerit» palanf 

eft, cam tuam permane3'c. (27) Plane li lonL^iord 
tenipore fundo yicini cui ha^lerit > arboresque > quas 
fecum €raj^t, in'etim fiuidum radices egerint: ex ea 
tempore vidcntur vicini fundo acquilita: eiie. 

ramenta temperis , unD na4) Don bcrn 2Baff<rari meu 
ncm lUtfcr o^r SBufii anac^iiict nHrt). S)a imjfcn imn bte 

* olmt 3»ri(&t (cinc anbcrc lUifon ju geben , cur aiiiivia 

ad domJHam pratdtir pertineac ? alS DicfC ^ Acceflbrim» 

fequitur fiitim priftcipaie. jJHecn %i i|l |'0on gcfaget rDor^ 

• teU/ ba|? bi^ Accelfio hinen bcfonl)ern Modum acquirendi 

confticuirc. 2)a{)ero ei^ l)jer ebenfall^ «uf cin fadum no^ 
^ yum anfommt , im& ob fcbon eben fcia PaAum oorbanben 

ift/ fd i|l bO$ tiC Oocupatio tKII> fadum, per ^uod allu- 
. « vionem mihi acqairo : nam alluvio eft res nDUiQS. A6« 
^ fi.de R. K ajcr Wia |>icr incSmitttitl : Hanc r«m neaii^ 

cffeajo t (iit$fprc(t)cit ? t)cmt d fonteiner faqcn^ tDic^tcl 
^ • unD n)c!(t)e Arenal» nacftunb na(t) oonfcincm Wmmcg un& ' 
an bal meinige angcfputct iDorocn / inOem bie Aiiuvio un^ 
termercf t gcf(t)iet)ct 3 xi i|l nacf) imO nact) angcfioffcn , ange* 
n)«(t)fen. 5Uto t)atl Ou fcin domimum mcbr Darii&cr/ 

fOlgUCt) l(i e^ res aullius» quae cedit occupaai^* Hinc al« 
luvio ctiam occupatio aeccflbda dici folet. 

(17) ^ipiDcilcn gcfQicbct tif Daf Dcr Stti^ titit ©cmalLmtl^ 
oitf ctn«af)i ctn groffeS ®iti(E tHHt ctttct PraMiio ab« 
cciftt/ titA na Dal mcintge ftibrct, Qu..ad quem perti» 
ncat?* Refp. ® blcibct Dcmicrtiflcn , »on bcifcn 5lcf cr e§ ab^ 
Bcriffen loerDen > Denn cl ifl feinc Aiiuvio , (onDcrn incrc- 

mcntum patens, DCt Dominus ifl ()ict Ojfcnliot 5 Dal)CrO 

; tDcnn er tlc() mclDet/ muf eJ i[)m reftituiret rocrDcn / er vin- 
dicirei ii, imD (anman jitn)cilcn ein folc() abgertffctuS @tucf , 
timn ctfMD gcfct)tet)ct^ oieDer mit@trtcfcn an DatDorigc 

PiaDdium juriulc Itd^ SBBCttH aDtr Dcr Dominos jiC^ 

tiutit 0t9 Beiim ntcnM/ fonbcm c« ge^cn (ajfet , ttttb Daf 
. , gtiici injmifcDcn an meiniPwBdinm fefi gemacbfen ifl / ita . 

ut arbores radices egerint , dereliquiffe putatur , unD ec 

' fan c6 nic{)t mieocr forDcrn. SBarum t)at er c5 coaiefci-' 

ren iafim/ unD fi4) m(t)t i» d^itcn gemcloet ^ Cpnt: 6krk. 
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^.zz. Iiifula (iS) > in mari nata cfl: (quod 
laro accidic) occupaniis hc : uuiUus enim eUe credi^ 
tor* At loiiila in flumine xiaca , (quod frec^ienter ac«i 
cidit) fi c|Ludem mediam partem tiuminis tenec, com- 
miuus eii eorum , qui ab utraque parce Huminis pro^ 
ft ripam prsdia.polfidenc : pro niodo iciliGec ktico- 
dinis cujus<jue fundi , 'qnx prope ripam fic. Qu.od 
fi alceci pcoximior iic parci 'y eorum e(l caiicum , qui 
db ca parte prope ripam prsedia poffidcnt. ' Qaod li 
aliqua parce divifum lit flumen,deinde infra uaituaijk 
agnim aUai)us in formam infulae mUgcriCi^ ejusd^ 
lancc is ager, cujiis & jfuecac 

1)0 



FiLTMANNr Dijf- de Acceffionihus meffwrsiiiilfus imnum 
fusrMm v$vci Har^i^ motufa3$s* 

(28) infu!d t)(fffct'I^Mt 9t6(iierii etrt er^^atentfTbrrain im 
SBatffr , ti DeDeuiet abcr aud) bag Spadum m\^tn i«n 

^>du|tl1?. ▼i^i- Brissonius in Antfquh» Sel, & de Verb. 

1%«« etne 3i>ful eiufl<t)ct entwcber non untcu auf / otcc 

ift aliundc cangcfta >.»UfD ti wmW^ , bci^ bigmciUU 

cin Crbbcbcn Prc (JrDc in bcm aBaffcr aufroirtfw 

fi4l» ©jePt-wii^s ////?. A^/r^. Lib, i6. Cap. i. DOH Infulis 

ftrmtto nacis ^cibun^ ti)ur. Si^tDetkn ermac^fcn folct)c 

cx luno aliunde coUeao» unb Dieie nctmcC man infu^a^ 

liMikes. Qo. gBein pcbton bie 3nfu(n/ ine im ^Rett 
entirctKn ^ Rrfp. ®let(t)mie mace res nuiiius ifi , alfo 

li aUCt) infula res nulUm , cedic occupantt. U6a' t)ie 

giiiffc ^arre baS JRomifcfte Solcf imar imperium, abcr nict)t 

dominium ; alfo n)ar infula res adespota, UUD n)Uri3C DCItt 

occupanti uberlajfcn. ^icrbci) abcr fagtcn bie 3iamcr: 
5Dic 3nfuln entfiei)cn au5 bcm aireo, barum f4Hinet el 

pat9 agri pfOpe fluviuti ini )U fepn*. ^Uvens enim cQm 
wpo cohcreTs 4i i|l Cin ftindus » eioe terra. E^o cen- 
' femr infuh' agro «djacenci detrafta. Demienvgcn a(fO| 

Dclfcn Tenrttn am giu? i|l; flel)6rerbie 3nful. Si duo 

> arcifihios habenc agros prope flumen , infula per agri- 
xnenfores dividitur utriqnc , n)el(t)C^ (jd) WOftl t)Orcn Idf* 

fai fonbaitfb ba bec Aiveus ein @iu(( Don mtinem unb . 
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Dea/veo^ 

§.25. Quod fi rtdmrali dveo iii uiiivcrfiim dtrt\U 
cto , ad aliam parcem iluere XGeperic prior <^uidem 
ftlvcas eorum eft ,.K}ui prope ripam cjus praNlia polfi- 
dent, piQ modo lcilicct latitiidiiiis cujusque agrij qui 
prope ripaui iit. (xp) Novus autem alvcus ejus jurii 
efletincipucj cujos&ipfiimflumeiieft» ideft,pubiK» 

cus. Qtiod Ji poft aliqu©d tenipus ad priorem alveum 
t reverium iruerit iimiiea > i^urius novus aiveus eorum 
' efleipcipiCj ijui |)ro^e ripam ejus pnedta poffideniL 

- - • ». * • • . • s 

' imi fdrtem «tfer t(l i()rer hypothefi, nnb 6ft) ^ 
' flet)iing bcr 3nfiil unS bcofeef? n>a« genommen mttmu 

<)iiodCi itaque infula fixa eft & in mcdio fluminis (ka, 

fo mtt> eg eine res communis nn(cr hmm , bie in ^ttaiHt 
' l^inie Der ^nful qcgeii hha an bt^tnn ©eiieii M SinS^ 
m ncKbfm it)re Praedia (jaben. aBenn aber l)t<3n)ul ni^ 
{)er nact) be^ anDcm feiner @ciie iflj fo vbbM ft( nl^ 

:* Wn* Inrula natans tfi ein par$ flatniifi$, Unn9^ttM 

iinkwlb 4(gc(rtibeft. Bte ?)mi\t)tn r«foiiniccti mt()r fo 

- fnWl , fonDern [)auen bier mieDcr gan? anberc Principia. 

®iC |)arren nuilliCt) bie infulas flumlnum , aU rem adc* 

- fpotam, bem 5Capfcr attribuiret. 2)ec :Sanfer Adolphuj 
NAssoyius ^ar einc eigcne Conftimhn de infuns auf (Erfii^ 
c|>en Des (Srafcn Reinaldi oon ©clOcrn A. i29Mu3liisti« 

' ter^ gemo^/ ipodiber Majuipardus Frbhuhjs efiregioiii 

^ Ommemmim Mrftrtigct p tm^t^ jMrtn CflM MeUagc 
• Dom lure aomano tttlb Germamco iil ^lllMU* iM« 

* fcin $ai t)ct Jtaofer aucf) bic 9H)cin>3nfwln gel^aJt, iDCbM 
'■^MiJcr »fe Wal^^iSrafen am 9l^in ie^o practendircn / rneii 
, ;fie mir &em 3nfu^9iccf)r auf bem 9JWn tjon bem Jfa^fer 

iC()net jinl). Conf, Thulemarius dc OBovtratu Cap. ig. 

§• 4a. ©ie 2)eurfct)cn fagtcn nberl)aupt : Adefpota pcr- 
tinent ad Principcm , uno eg iH m{}t 9 mantdn fo cigent^ 

bd) jHCC IIU()t fdgCtti « %uopj»Bdia & 4**^^°^^ dctrji^Uuii 
fit. , 

ifl ber 9Baffcr#9SaiK() , cubile» ieftuf flumir 
i^* Qu- aBCim tKr >;(uf fein cubUe • (cittcn aWeum ims 

, Id^t, uia>toicii OTNnie<uffn(t)et, (beraJeicfecn bieglbc 
offt ml)an / antS) ber 3J|)ciw , ber ebckm bei) Utrecf)t oorben 

6cna 
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Df inundafione. ' , 
:f.i4* Ali^iane'aiu(a€ft//i cujus cotus ager in. 
luidacus i^eric. (30) Nequc eiiun inundacio fundi 

ipeciein ovninuuc £ti ot>. viyXi ireceil^t aquai 
palam eft>eum £imduai ejus inaiiere>cujus 6c fuic* 

De 



itm ber ncuc Aiveus iDirb niinm<^i: crne res communis 
ur6 pubiica. Refp. ©ic Sioiiicr fagtcn : 2Bcr an t)cm 
$b)^ n»a|)mi/ 1)01 o(cl Incommoditdicn / ergo iii cdbiaifi 

m etiam habeat commoda. Alveus ijl pars itinddruiii 
. eofum^^qui prope fluYium iilos babuere; oceupent 
ergo alveum fluminis veterem» ^pk proximiom pranlia 
pi^dent. ^ingcgcn tPUCfcC fluminis cuktle novum res 

communis , w ^ixt Des fundi, fcucct) n)clcf)cn Dcr ncut 
Aiveus gienq 1 Dcrlol)r fcin Siflcnt&uin. jlc gicnncii 
tiod) mcitcr, menn Dcr ^lu^ in ftiiicn prifiinum aiveum 

•lUi^UCfc traU UnD raifonniWCIl Iia0 i^tcn Principiis : Al- 
vetts eft.pars fundorum proxime adjacenuum , ad il* 
peitineciifin ad poiieilbrem prV^oum.. SUfd IkmA 

^^kftr m fciHen ibndum^ eiii <mlKnr acquirirct tbi» $ne 

cau(a> blop quia pars ilindi a^veus eft* SlUS Dfcfcr Oe* 

cifion fic^a iiian / Daf ber yih\m jbr Prindplum md)t 

juilum l\)ar j fed hsec tamen dccilio h^betur in Dige- 
ftis. 2)a5<r bat |Cl)Ort Stkuvius itxerc. ad Pand 41. §. ; 2. 

unD anDcrc mc(}c (iej?ig?(, ba^ Dicfe^ jus ftndum, bicfc 
8iooiifd[)c Uecifion im (ef^rcrn ^aa ni(t)t @ricl) f)a((c / mctl 
flian la fagctr unD determinircn fan , mm Slccfcr ge« 
btot/ ctKbcc Sltt^ feinen Sauf Dabin genommen , i)a| \^ 

|erO ^n dominis prioribus. fblcbC oacrftiQg^ Q>iC&Ct. lilQtlb 
teutnen lt>dlCR / m redeat ad dominam»qa«id fah ante 

fuum. 3n Dcn 5Bajrcr^fd«Dcrn |7nD aUcjcit bcfonDcre Sta* 
tuta. Grotius |)at Odb Dcltocflcn Dcmu()ct ^«Jfry. 

4^ Jurfsfrud, Batavam. 

io) £)ic immUiH$, vjm^Sjitmmm ifi f(iti< c^u^^ » uc 

quis iundum fuam amictit*^ Ittti) tDCim Iml SSOfer 

lauffen / ifl Dcr Sicfer micbcr mciu r bat)cr itc in ^oBond 

in inundatis fuis agris ^fcDcn/ um r{)r dominmm onjU^ 

jcigcn. €in anDcr5 abcr i|l , mww cin Slii^ oDcr Dic ®ce 
fo Dcrcin bricl)t/ Da^ fic nict)t micDcr Hirutfc (ri»} bmu Da 

lil mcui 'Mv; vt ifl imi^mmiW 
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. ' \ X ' , 

» ' De fpecificatimte. • . • » 

$.25. Cumexaliena maceria i|^ecies aliqua facU 
Ct ab aliquo, quro fblet, cjuis eoram naturali ra^ 
tione dominus lit : utrum is, qui fecerit j an potius 
ille 9 qui macerix domiiius fueric (5 i), ut ecce , 
quis ex alienis uvis, autolivis, aut {picis, vinum aufc 
olcum, auc h'umencum fecerit : auc ex aHeno auro 
vei argentOj vel aere» vas aliquod fecerit: vel ex 
alieno vino St melle muUiim miicueric : vel ex me- 
dicamentis alicnis eaiplailrum , aut coUyrium ,com^ 
poiuerit : vel cx aliena lana yeftimehtom fecerit : vel 
ex alienis tabulis naveni, vel armarium, vel fiibfei^a 
fabricaveric. Et poft mulcam Sabinianorum ^ Pro^ 
culianorum ambiguitatfem^ placuit media, iententKi 

. eyj]^ 

; ' ' . 1 ' t.. ' » 

(M.) SWuN fommen mt auf bic Amficialem Accellionem; 
' linb imt <r|]{jd) auf bic Specit/icathnem. Spic^arenout 

• novam fpeciem vel novam formam facere. Cafus hic 
cft : Si ex aliena materia navam .ijpeciem vd £>muuii 
feci) Qu. An fpccificans» an doaiinus mufftm dQQii* 
mis rei fit? (Supponimus b«iiMm iidemj mm&titfiz 

" fide quid fuerit fpecificatiim dcoifio eft firili»>e; g. 
' lignum tmmi /^labor dl Mus, mm g<[)5r<t t« 0(0^ 

^ luc, mut Species? Rcfp. gsjcnn bic mmi^n 3u^ 
rificn bic flBcrnunift confuiirct t)d(tcn , mic Grotius unD - 

• Tmomasius in Diif. ,^e fn-etk dfefikMs in res fungthklti 

■ -non cnAente anflcmctctct ()abcn, fo murbcn jf< ol)nc Subti- 
•limt ()a5cn |)crauiremmcn fonncn. @o Dcrffclcn ile^tt 
otif iubtiiia. fan c« fo decidircn: aBi^^bin*^»^ 

^ "^br %{m% an b« 6a(i)c r aifo ift diit CommiiiitoMiv r 
o5 glci(9 nitOt «qual»t bMl^^flmitoilcn^ pro pMec (SBoU 

ICft mir tII(W in communtone Wcibcn , fo milffifl ^Vi mi 

' •ctTjlf i(t)cn , unb a(fi> i|l bic AcccflSio induftriaiis nur oc- 

calio ad acquilitionem dominii. 2)a biautfjet i# IDCniS. 

Slact)tlnncn8. fragc : 5Ba« foHct Dcin ^^oli} , ^apicr ? 

• S)a$ bCjaWc ict) oir, fo iHSpecies aHcin mea. i)i iib- 
furd, on^ man barubcr difputirci , -tf i(i la tH^ titnf^e* 

lium affcAionifr » fed res fiic^MUs \ quaci)Em Qna ahe«* 

«liifV 



itfg blSTiTUT. JUSriHIAKI Ltf* Tm t 

exifttmantiiim> fi ea (pectes ad priorem & rudem ma^ 

tcriam rcduci poilic, cum viJeri duminum ellc, qui 
snaccriae dominus fueric ; ii non poilic reduci» euui 
potios intelligi dominiitfti» qui fecerit^ Ut eccefVaS 
conflaium poteft ad rudcm materiam aTis,vel argen-* 
ti» vel auri reduci ; vinumgutemi veloleum» auc 
firumentum y ad uvas vel blivas , vel ipicas reverti hoti 
gotcft. Ac ne mulium quidem ad viriurti & mel re- 
lolvi poteft, Quod li parcim ex iua maceria , partim 
cx aliena (peciem aliquam fecerit quis , veiuti tx iuo 
vino Sc alieno melle mulfum miicuerit , auc ex (uis &t ' 
fllienis medicamencis empiaftrum aut coliyrium : aut 
cx fiia lana & aliena vemmeritum fecerit: dubitan^ 
dumnoneft, hoc cafu eum.elle dominum, qui fe- 
V >9eiit : cum non &Icun' operam fiiam dederit» led & 
|>arcem eju^demmaterix pr<£ftiteric* 

tttiffcjl carcrc rc tuai bfttn bU frUgli Die rem fungibilem, 
bte Id) bona fide XkVm\imi l)ab« t iacili negotio bcia&ll* ' 
S)» iKomer Obec fubdliftrtcn Sat>iniani utiD Proculiani 

' ^m liiD tHini6ec, 2>ie fasiin: S>ei' dominus 

«neriss muf |^at)ert$vNam nuUa fonna cft fioe flia« 
V. tefic« «lateria pr^y^A iii icnfas; iociimt. 2>ie Pt9* 
fpracOen : Nulla materja eft fine forma , ferma 
* praevalet Seneca gg. faget: Lignt^ nM nain cdnfe* 
^ \ runtt quamvis non fiat navis finc Ugms, GonfEDMkME». 
.«nxnjs L i. Ohf, Cii. J)ie Mifcelliones , Ercifcundi» 
, • ton bencn Merillius un!> Steph. Morinus, liu Theolo^ 

Kis > BocMARTi difdpulus, eine f(t)One Diirertation 
n , ba et feinc 6act)en fo mobl ad Thcoiogiam » M ad 

JiimMrttdcntiam applidc^t^ ;2>a| 
HKim bomiQes medii » Dr foatep ; 9J2an mu^ fe()fn/ quid 

praevaleat ? ^ materia poteft rcdluci ad prUlinam for* 
^ mam% omnino prarvalet materia 5 (i non poteti reduci^ 

/ forma pracraiet. 5eic nuii oer bei)Din etften Raifons nid)rt . 

' Wffen 0 nodl) »icl meniflCC ba^ Brocardicum ; Acceflbrium 

fcquimr principaic • eimal ^iecju (^un ten/ i«t)emo^tflMi^ 
' mn 0%%txtMi iu fasen i|l / quodnam & accdfofitt», vel 
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^ , §. z^. . Si .tgaien aUenam purpu^^am yisiUuieuto iua 
4^ incejuiciiicr: j>retiafiQr fic purptiiB i Daimen 
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'*l^on gejeigct mocbcn : olfo moltc Justinianus , qui aiiat 

pbbique Ercirciipdonim opitiiones fecutus cft , aUC() t)ic|! 

^ Controvers bwiubiim» €c QKytiie/ itian oiiigit.feQrduf 

teit-r, 9^ bic ipecies inofii ad.jiiftiqain..jiiatermm ^C» 
icOl IDicWn [&me/ OtKC nid)!*^ Si ledod poteft fpe^ 
^ 'ti^, frti <J MC dominus, materia:. t^^aUcn ; UllD bing(# 
wisen fi res ad priftinam matfriam non paflec Jreducip 
' cedit res potius fpecificanti , feu domino forma^ 5)ic* 

Ifer =3}?eDnun9 folocn mt in bec Praxi , ob cS fcton ab» 

rfurdilTima fententia ilt. Sft Jwi «itie Coiifcqujent}i « Ma* 
teria pdtefk reduci atl ^ormann . vel non. Ergo prflrvi^ 

jet* Ergo non > 2)cnn mec. Qo|ie (M)^ cuie rtU^eriic tSM 

liutbcnc, Ubr Citl^el^n / lUD «d fnrtftiflpm materiam 

^fedodrcn f ^ii bem Sifen ge&et i5 gar mSit m , ta 
fttlagct tlct) w\ n)cg. SBarum ()a6eH fic xvkx ub rad^ 
iDie in bcm lc^rcrn Cafu decidirci j Thomasius ()ai bie^ 
Jc5 ambelieu gcfaiTec i|l bal)cc am bcficn , mcnn man 

bei) btC limplicitate Juris Naturalis bUibcl/ UHD meCCfClf 

bap in aOen m accefUone artificiaii ooc(ii)miti!enl)en ^aU 

Icn fupponirei mecDC; Da^ be( Speclficans in bona fide 

fep , nnt) bafiir 0e()alteii. ^ ftwcef iam foam efie. ^tnt 

1 IHjil^t fi4c ^ccicm novani ex aiiena ^nateria feo^ 

dflTet. germi! tSMDfupponiai / rcm cflb 
S^un dicr fan Ciri bona fide fpccifiealii 

fdnel an t)er6ad)e f^abenben 3ic4)tj nid)( becaubci n^erben/ 

Unl) in rcm fungibilem & materiam fpecificatam noil 
cadit afFcAio. Conf. Thomasius DtjJ'. cu. @ic jtnl) 
fO/ fO njoW &er Spccificans, t)Cr dominus materiar^ 

in communione, foltcn fie abcr in berfetben nid!)! berbar^ 
-licn tbonen / fo beiat^Iet cnimeber ber domiaut i^teria^ biM 
Specificahti fcinc ^unfl / obcc bi^cc iciiem fctne >)iSai(riei 

fex definttiane Spedificaiiafib crtKfleir t^%M ICittC ^ 

\ fcifics^io fct) f totm ciner frcmbel ^orn «i<bri^t. 
i|eli |nadi)ten iid) aber bo* dubia bjicubet!» 95t9 
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1S90 iKstiTyr. JusTiNiAM^ LiB. IL Trr. I. 

purpnrae: adverfiis.eam, qui iubripait» habetlurd 

aiJKonem & condicitionem , five ipfc lit, quivcfti- 
mencum. fecic , iive alius : naai excinda^ res > iicec 
vindicarii non poflttitsCotulicitainM a fttribm dc qtxv-' 
bu^i^ue aliis poilcHoribus pollimc. ( j z) 



S)ct Cafus t|! fcicfcc : 3* l)^^6e m ®tucE mn itmm 
Q)titf iq: anf metn Sl^i mitn laffcit. S}a| iUiti btti ttn 
Kdtncni flcfiMKn (6nnctt / t(i ouS FERiuutfo A «ii^iKU* 

• f«f iu crftiKtt. 9fu4) Die eottxutn ^bcn (Xuf it)r 9ctiK(^, 
SanQcnK. ctmal ^urpur sctban/ batntt titan fic ctfennctt 
I6nfe^ bap jte imperatoris miiites mdrcn , mi)tm QtHtl^ 

^tn, baf ej 6ie Pacricii » Nobiles, Magiftratu^ auf bif 
' ^leiber fe^ten. Qu. An talem purpuram acquiro ? Re4>. 
•Omnino, non propter accellioneirii fonbern ber^nbtrt 

Jati nt(l)( fngen : Hanc rem nicam cire ajo j benn baJ StiicC 
^urpur (KfinDet ftd) tm flon^n JHctbc, cd iH nt(9t res pri* 

• ftina , mmQfitnS ift Ci mutirCt. Ergo domininm cft eit- 
' tibAtim. 6il CVCr bcr «nbCIt itmn oim lucro? Refp. 

0{ctn I fonlcm tenreO cibiididkionem anflcofeni tmb & 
Diel begebrcn, alt ii ml)tt iH, unb menn td) in mala fiite 

lt>dre , f Ontefl bU floacn adione furti in duplum. Dicis : 

SCenn icb aber fein vkb mt, fonte er benn au$ condi^ 
ftionem furtivam roicbcr mi(S) anjtcllen ? Refi>. f(t)ci^ 
nct/ al« wenn e« ber imperator m biefcm §. fagte / pa ti 

beijfet: h4he^ furt$ sBunem ^ ^ndtBknem ; t)aJ mdre 

te. bctfr Principiis jtiris ]un)iet)er. fle^et boct) gan(j 
&ttpUdter bier. S>ic 3uri|len boficn ft4> ()ier bcti Jtoif 
jerbroebot / unb ficmeonet, bcrInv^^<o>^ wriicfK per con- 

dAionejn rei vindicationem. * Ego mo pnco, eft 'in<« 

tdiigenAttn cam iiRdtaiione nur t)on benfent^en I^oifeAii- 
ribus , bic aemujl ftabcn , baf eS res furtiva \txj , bcncti 
. flef(l)icl)et ni4)t UHretCt. Slbcr ein tertius fan ja ex dciido 
nitbt obiigiret merDeu/ unb l)at alfo feineCondiaion jian. 
6^ ijl bcmnad) probabie, baf er biejenige gemcDnet, qui 

fimi quodammodo funt participes. £rgo» ii (eparan 
skm poteft, condidio inftituitur^ fi vero fimarari pot- 
o^at • rei vindicatio lociun habebat • tunc tomuila fo» 
*Ieonis lei vindicacbnis pronunciari potfefit; ' & ve^ 
purpura vefti' hitctta fit , baS mac res adihodbrii pre-i 

riofa fcet) ben ajomcrn / unb ba l^iep es aucb: Acccflbrium 

fequitur naturam rei pj^cif alis. 2>ic SKoincr {)tClten bO(() 



Db RB]tiM.Oi?isiQiis jar..Aj^^ tfi 

27. Si duoruin materi^r voluntate domiiiorum 
confuik im( ^ conim kl coipis^ <)iiod ex conitifioiie 
fit/ utrk»qaect»nmikm vmttr *fi qui vina iua 
confuderinc , aut mallas argenti vel auri coniiaYerin& > 
Sed & fi diverfie mateivt fint, & ob id propria ^ie* 
cies fa£b fit; &rte eac vino &.mdle mul2um> aut ex 
fturo & argento elednun> tdem juris eft, Nam & * 
hiic cttfii- CDa i nM mcn i efle l^dem>> non dnbitacurf 
Quod fi fortuito , & non vorantate dominortmi con- 
ft^ fuerint, vei ejusdem gecierisi^aterice^vei diver-f 
iie^9^.Ment jn^^ • ; ; , 

bicfci niic fiir cinen ^iacatb/ .fuc ein AccefforiuBn. Rei 

Tindicatio eft extinda , dominium t9t extindum , forw 
* mula rci vindicationis folennis pronunciari nequir. Er- 

go Aon feparari poteil, accedit &acquiritur dominoi 
' noti quia acceffit » fed quia foimiila rei viodicationit 

lotofn noh habet^ & bmc per couventionem alceiiot # 

purpura prctio pcpiy drt^^^^ 

cliicl att&cm Drap * or «ir bie €riiiel 'm mxm SRocC ' 
matOcn laffc , »em fleWr<t ^ier bai Jtlei!) ? ®n jcbct 

rill njicl) DOrl)er # antequam decidat , fragcn ; An res ad* 
junda poffit feparari , an non ? 5Bcnn C^ feparirct Xm* 

Dcn lani fo i(l ocr @treit 9cfto6cn , man fcparirct c«,tmii 
eic^ietmm jcOcnt^a^ fctnigcs n)enne£aberni(tHoi)ne®cQi# 
fepariret merOcn fan 9 obcr auct) ()cr dominuf m^ - 

viae & fci aiyiinaae fol(|)e ni(t)t mci)r br«m|ftt*MI,l|MtB ^ 
xfie gleiC^ fepanWlMtal Itete/ fOirieai4iMl' We StftlM) 
tOtcDeri quod aecdibriatoMbqfaattr.aaini^ 

Siucin ii obdmret ^ier tmebermn/ n)a^ o5en de eommu* 
nione §ct)a(t)t morOen 1 t)a^,n)cnn |Ic 6cot)c ni(t)t met)c t)ar« 
in 6Ht()cn n)oaen, fo bciai)(et etncr l^emanbcrn/ fo Qi^ 
•fiinr '6a(()e n)cl)rt i(i # unb fli!t I)iec nttt)t / menn cincr |. & 
Mir^Mil ftinen Drap d> or n^icDer t)a6cn iDeite > mcil ec cie 

jMttiulii^j^ffedionis Oacan MttC * ^Nam in rem fqagibi]|$99 

Wcadf afieaii». Sbenfoi^ar^ict^fitl^mkt^er Ai^fenii».' - 

«Mo^iift^lliMKr Adfiwemioatiq|iei:|lj)f$©(iffuRfli « 

) ) 9RaitH!aflet/ HtpMmmm', unb 

loii^i^MiM^ SEteoOcldbec 

< • • 

• . * 
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' §. xS* Qmd iii&aaienouna Tidti: friimoMXa iuo.mi- 
Ihim (aerka ^'«piy^e^ omimuiiA 
Kft ; quia fingiilaii^Dcpora» idreft^ i£ngula gr^a»;qviiei 
^^ujiisquc ^ropria fuerunt> iconieniu veilro tiQmtiKirt 

, iiiimtaii]ii& Qood ii cflfuddmil\«i8^ 
tius id miicuerit linc tua voluntatc,jioii videtur com-: 
fiiuiieefle > c|uia lingola oorpora in iua iubilanu^ dur» 
riM- Sed nec magis ifllis xftiibiiscomiiiUBe» fiic,fn^ 
mentum , quam grex intelligitiit 'cijc dommunis i (i» 
pecova ITitii cuis pecoribus mifla iueriitt^ . . S^d ii ^ab . 
alterutro veftrum cotiltm^ id framehtiiiihftttfiMti^^ 
ih rem quidem aiSbio pro modo frumenti cujusque 

' cpfl[ipetit : arbitrio ai^jiqm judicis cpjntinetur, ut ipfe 

^^^^ ^ ^ I . ■ I r I -I 1 1 II . n. , ^ II ffi JL 

lanffit auf eimrlei) FundaiiTient i)irtaug/unb jmac dm< 

'jjjlijjjl^ 0>eil i^ Confufione rerumliguidarum Jcine Sepa- 
\^Mdo Qaii t)aim iOtt'! fO!::%& ))it,,domini utriusque rei 
^I^E^rfffifO lail0 *i(i «ommuaione,,aU ftC »00^11 f.& ran- 
Mi|cr%r iiin in communione dia<iu$ ^^cre.VcUttt; (hji^ 

.fi^Hf .Ml ,?*^^?7i«9ljt. W fl^P^-^ tiftificatii» 
ffjii lebw liqwdis^^ftmii ne^voL. SEcim Q)(t rl)e(Utl 

^S[^g/i)a tcmmte^ auf ein gefi$)e(US Uctbeil eineS Judids 
, jZtt^^^^ prop^rtion t)aUen 3t^ifct)eii Oifi rcbu* can- 

-fyanuia in foa AibffaMiatteiben. Unft t>atiib^ ji)abm bte 
eifcen f(t)ritflt(t)en iermen cebabt/ aeil «: bic So^a 
«r mit Dct)fen wtftflid^ei allein tle»«j|lel)en i()n ni(6|.v: €< 

l&mmt bi^r baraitf' an : £)b ict) bic^ormulam rer yindica- 
tioni^ prat^jMSicmeit foa? In confufione fan t(t) unittPS? 

|ii()^faaett : //^«^ rm ^e/m.ejfc ajQ j benn iniiflen^ut. 

igM#atif())ite#i^ai bier abcr Uci6ift 

r(t)eiiitar >«Wtflfiie#ifr / U m 14) iimi il^ ^ 
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Di 6if, qUdcJSk^^cedunt. ^^^De ^dificatione in Juo 

^. $.25?. Cum iii fuo iblo alkiuis ex alicna maccria 
•iffificaierit^ iplc ihtelU^tur domiiius seditidi : quia 
quod (olo ina^dihcacur , {blocediu Necca- 

nien idco is , c]ui ma^eri^^ doj^us fucrat^ i^iipit 

J^octftiJMqtibittdreiahiiMndum de ca re agcrc,propcer 
. fegem icir. Tabularum^ . qua cavetur,ne>quistignuin 
aftit5|ifi^:^k4^ jdttdM;;^^ co^^^fed 
i^um pr:p* eo^r jedtct > ',per a(5liQhem > . qu^e vocacur 
tM&m i^^f^o. \ /^j^llationc aucem Cigni on^iis 
«Mcfcia ii^oificWtf » isk 'qlii^^ Quod 
ided provifum eft/ ne ardificia- refcihdi necefle lir. 
i^uoa ijj: aliqua ex caula dirutuui lic adihcium, pote-- 
ijt ma^erias dominus , fi non (uerit duplum )am con^ 
.fecucus , cunc eana,yindicarf & ad exhibendui}i de en 

< imNM/ siaM^ «aii biifrt iiodie fi^ott iioti ciiMMtM; 

•»»vSABOis.95U(b OOIt MedasMen, Unb Vinntus ad ^./, ®j) 
<"'* lang rei vindicationem onffCOen fdn , i(t ipfo jure fei^ 
-^^ ^ilt Communio. (£g tH abCC dOCO ipfo fado feparacu dif« 
^!' ficiliimam, quod invifibile eft« & pro non-£nte habe- 
> cur. Commode tau ti ni(t)t feparim mtCDen > a(fO ifl Cl 

y m inam, mntt man faicti cl # aaet) t)iec lim com- 

Moio aRitlltcffcni in qiiam pnrcer. opinionem incidi-i' 

»i%.iMs* ' 9UfD (^:t)icr4tNcto te Acceffio niet)ti, fmiiicRt 

r > bie diflbolras feparatiiHils & cbmdiduiii dcerius non ap^ 

i parem. €inigc ^wciflen ^a&en bec ©a^c miS)Qtta^t, 
• wnb m Inftrumem macbcn ©oOen , mit melcftem man ti 
^ fcpariren fontC' ^enn einige Kbcner f lein / unD Die an^ 
^ .Dern gco^ jtnb / fo gct)et c8 an # 06 ii fd)on auct) oiel ^TSlii» 
• '^fojlenranr&c tein beifcr ORiael , aU bop matt 
. tal Fiumenmm (t)ei(c 4 unb aati^ naeO Pioponioa» mm t 
tmct iiic()c ii)c^ i0r«U ka< onbccc. 
3Abicfciniil9iinitMCrfu^t)«rrt^ 

, T I neiit 
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aj)4 Ik^tjtux. Justikiani Lib. n. Ttt. I. 

— - — ,^>'_." ■' — — —— 

De ddificathne €x^/ua materU m 4^«% ^ 

§.30. £x ilivcrfo, C c]uis in alieno/olo cx fiia roa- 
teria (bmcun aedificaverit^ illius £ic domm) fuju^ & 
folufu eii. Sed iiQc cafu ma|:eriae ^ domiiius ^pf oppcr 



• rialien dn ^)aw^ baucf. 7isf««** Nltt» ititejKiti& SBi» 

Mafcrialia , feu in gencre q!imw>Jid.'je diqc iiM tf rt>^ll<p 

. ^ ccffaria , ©(«II , J^^OlS / ^oXd , . 9*^" i^mm^ fcti^ 
bcbatur a tc^endo , quia omne acdlficiuro tegcpdi gra- 
' ' tia exftruitur. vid. Menagius i» j^mcen. f ur, Crv. tdC \idt 

tmn witldujftiacnDifcdurs tMjnberEtymoiogie Bej®otrt 
lignumangcft&rct. ^itn nun bai Soium • bcr (Brut» 
imftSo»cn,metitt(Uiinferi4r>^( tiarauf cni bcincmTigao 

fin , potesne icii;! cuam vindicafc it .^S.dNr 
\ bio , quia formula rci Wdicationts adbiberi. pQCcM»* 
S>aiauf fQt)C man in t)cm titul dc acquircndo remm-di.- 
xninio unD dc rci vindicatione gQU^ aflCtn; f(t)CinCt 
" alfo / dominum tigni pofTe poftulare cignum fuum, 

unD olfo muilc man m ^au^ tpicbcr cincciUetu aiatttt 

Legcs XIU Tabularum ^Qbcn DCrbOtCn / nc aedificia 
dtmarcniiir»nc tiAs ruinls dcf«rmctur. £rgo rei vin« 
dkatto locam ooi^^balbcbtf i agmt AmHfeelMirauf fiC« 

fc()cn , 06 ttme ctntl criftcm ri|w»ii;Jbona obcc maM ^dc 
ficbiau^ct 3m lcQtcrnCafu nHtCkcciMe 4< <iit SMcb eon. 

liderira/ unD muRc nuSjt afltin DaJ dupinm bcm downa 
V ligni bwhUn/ fonDcrn cc fontc nocb ubcc biefe^ / fi wn^ 

dum duplum fuerit confecutust UUD Q)Cnn bO^ OOff fCt^ 

ncn 9Katccialicn secfiectifltc ©ebdubc tm aiiqua cx caufa 
v.g. mmn bcc^ecc bc^ ^aufe^ cin anbcccd bmt, nmiu 
tiffen mucbc / fcinc Sftau^^lKatccialicn vindicircn / ad 

«shtb^dnm naflClt SBmOObcr CittCI JvMia fidcCtMlat|s 
|)CCn Malecialia tMfcmtCt/; qiiid tonc diccndom iT att 
ctiam duplom pncftice debet? Kdp. ^icc ifl WmiMf 

licf) unb n)icbcr afle 5Bccn«nfft deddirct aocbcn.ba^ jmai: 
auct) btcc ba^ ^au^ ni(t)t mtcber a&gebrocben »erbcn fbn^ 

• tc , aicr bo:6 bon bcm bona fide aedificantc cbcnfall^ baJ 

, duplum tigni jundi pracftirct WerbCH muffC- Joh. Strau- 
CMius fajCt Dif. de tigm iunSo . bOl fc^ Umi \)(iXiiS* 
THpMAsm §B Oijfs d€ fretia i^eBims m res fungfbfles 
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tacem ejus amitdjL » quia volmicace ejus inteiligicur 
efle ali^ta, Vitiqiiie ii non ignorabat, fe in aiieno (b- ^ 
lo aeclificare:& ideo, licec iliruta fit domus,materiam 
camen vindkare non poteft. Cexte illud coiiftac > .ii 
.in pofleffione conftituto aediiiGatore,(bli dominus pe« 
/t^t dpmuox fiiam.cH^,, nec rolvat pretium materix 
^^.mercedesfabrofUD»» polle eum par excepttohem • 
. doU rtal& i«peUi, utique fi bons fi^pofl^lbr fue«^ 
jrit i <jui sedificavit. Nam fcienti , aiienum fblum 
. cile , poteft objici ,culpa,.quod apclificaverit teqiere in 
[cojolq, ^uo(i i^el%eb«tafienumefle.O . 

■ ,--4. . '. - ' l^C' 

r^cin pretkim afficAianis DaCOUf? i^Olft i(l ^^lft. ©ic aU 

m 2^n^ltn fyMitn Uin dnDec Fundament , al8 Di<f«: 

.Dominus invicus non d^bet carere re fua* Dicas:3(uf 

rj! l)fcfe airt hakn fu iaDcm .bona fide a:dificanri c6en'fo Dicl 

mtXUettt Oli ^^^^ ^ aedi&anti ? Rdp. SMtl, 
IMC in nvdafide t(l,8ieMlQHIC lil^ill^ 

, nbct wm tt M J>avp mcOcrctnrcifrct/ ran bcr domfaiiit 

.itigni fcin tignusi ^iudicitcn/ quia rcs furtira non ufa« ^ 
' capitur. ©tC in bona fide cxifticct , ftingcgcn 5cl)dlt Cj. 

S)(C Dcu(f(t)cn ^abcn c^ fo gcnau nic(}t gcnooimcR. 3Sc9 
* unj fan man jmar tignum junAum fo tocnjg , aW 6co 

tcri Siomctn / vindicircn / noi) iaS fpau^ abkciJ)tn i alf 
\ -Iciticl wiift) iiicf)r mc^r dupium • fonbcrn nur rimpiam ^ - 
. iMfH^^^^ t>i€ &ttaffc tKi; S)ic6c / ocrgtcict^cii^ ciii maia 

- 44c qt .altenc» tigiia;asdilicans i(l , gcOct jMO IWl ni(()t 
mc6r ad dupUun $ fonDcm ifl crinuneL ^hrgir ad 
fagct : battcn noct) DiclC aAiones ia duplum 5c9 unl 

(latt> ii\%m\jif mn f ontc jtc anilcQcn / ic&glaubca^c 

V, ' VX^i I bag man bCt) l)Cm mala fide acdificante auf Daj da- 

^ piumfprc(()jmmrt»ij)«S)CHi|^ 
jufricbca. 

•;(^6) Scr Cafus ifi bMcT 3(() l)abc auf cincd anfccrn ®riiitt • 
im» Oy^ittnttmcincnSau^aRmcriali 

».ad >qiiem ptftmec^ aediticium ? Refp. '2)R9tMM; deci* 
: diricn nacl) ibrcm altcn %ocar£co : Accc^riom fequi. 
fur principale» pio dbmine ibir» ita ut xdificium folo 

. . ccdat. ©0 gieng c^ Dcn ^l)rotc|IaiUcn in ^Jrag fub Riraof 

, i^iio n)o(Mt)(( Dcr flan«f $&o5mij$c j(ri« cmHan&cn. 

> 
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§. 5 !• Si Titius alienaiii plantam in folo fuo pofi^- 
Crit;! ipfius erit. Et diverib 9 fiTitius fuatn jplan- 
tatn m Mxm iolo' pofuerit , Maevii plahjca ent : fi 
' ' ^ piodo 

©ie ijam permiiru Ccefvis cmc^QnQ(lif(t)( Jtitt&( 

, jint) SSo))crii unD qa>m tl( jtMMi 081«^ <Bninlc vm 0 

^uia acceflbrium .lequatur' naturam rei prtncipalis ^ 8c 
ifttia «dificium folo' cedati tB(l(t)e5 Di( eoaiTi|dif4)e tltCtH 

laDen n)oa(:n / un6 md) anaefaiigenem XumuU Die Stat^s 
. Jcrl Commiilarios jum ^eni^^f ftinau^ rBarffen. (Sieic^^ 

tJ)0{)l i|i folum bai principale, iine fplo sedificium cfle 

* nc^uic , unD moi (tifted 'foa fteben bletben/ facjcen Dle 3Io^ 

mec/ ne urbs ruims"defurmetur? Rcij^. ^4|1 imaC 
tim IKItUrfieOir/ ba^ fie profaca iftVdmmunionc MCb 

ttn , m mnn gc tiefcl ni^t mmVtKtn^nm^W^ 

« tuntM @(iNi9e 6e|a^l((. Si mala 6dc iii fikdo dilsM 
/"«Tdif^caVeri* » dolism« cMiferis , & ^^telft ^tmim tigimm 

J perAdifTe. Si in bona fide fis, fo giebSlttC/ Da^DU itl 
roireflion Wetbell , tunc enim cxceptioncm doli gcne- 
ralis opponere poteras. J)a fonte bec Poiireffor aEditicii 

. fui in aiieno foio pofiti frfljen : 3* gc6e Dii; haS i^an^ 
y fo stci^ m(bt umfonjt I tS ifl bo(t) uMtaij^ / Da^ bu cum 

* damno mco locuf^ioif tOtXtnn fOtt(l , i(t) t)al)C fo HtCte 
:^'iSt9^Wf«ltl»anm / reftltue impcnfai» Unl^hac occa6Q« 
r^^lflKnAlt DicDaArin de impeniis |»er«^ ImpcnGi necetl 

v^viiflurbr ntfifcn reftimim mCimr Otntt Mr domlitos fifi |i 
l^at i tjat tt nit()t fo Di((/ toHat bomc fidei poffeiTor. Si 

?: toiii non poifunt , mu^ (C ft( t>a lajfen 5 ®em(lt)lbe faii 
' r t cr nic()t abfca^en / bec dominus giebt il)m mi)ts bafuc i 
- 3i(rratt)en fan man Dem domino foU ju beial)lcn Kictic ju^ 

* in«tl>eil. Error imputetur erranti. i(I biUigeC , Da| 
fte Dcr verus dominus bti^aUVdlSJ^^ nUC bonae fidei po^ 
feffor ifl Cin Mala fidcaedifidivis itt alieno folo f0 

. ' IDeber a<ftiOQein nC|A exceptionenu Scnn OMI QHB CC^ 

fur cini AAion anfMmT. roit mia ctf (agen 7^ Exceptio- 
' nem-doli fi»ii fan er an^ n\i)t einwecffen > benn cr ill 

« ftibfl in dolo , & dolus cum dolo compenfatur » hinc 
*' mabe fidei poflefTor donafTe cenfemr. Inrerdum tamen 
. make ftdci poffeCTori impenfs rcftttuuncur» e. mnn 
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n^odo acroijuc calu i;:adices^^ge]iic ; ance eniin quaxu 
ivdiaes egerit'» ^ejjiafermmec» xujus fuerac^^ : i^eo 
fiucem ex eo tcmpore, quo radices cgcric planttjpra*- 
jarietas ejus commutacur> ut, . li vidtti arbor.ic^ tear-' 
, tam^icii pre&rit) rutiti ejusfundiim raclices egeric, 
•Ticii cifici arborem dicamus, Ratio cnim non per* 
4nicciti> ut alcerius^airbor. elie ijitelligauir» quaaa cti^- 
lus^in funckiin cadices egcrri^, Et i4eo prope cqni^ 
nium arbor pofita, li eaam in vicini funduin radices 
i^gerit» coinmuoisfic. (j7) 

■ • ■ • ^ ' ^ I ^■wMiB»»ijM_Ij^jjJjL-l.l-__-L^____i__j-jiW^fc_- a^^^^^^^X^.^. 

' (fti 5>mi( 6e{t«e bon^ t^mu^ ntoiiir eletner tit 

' 91nfpcu(6 , ii) ^offe abei: t>o(t) v\a6mm , unb baue im^ 
. '^; mec Dacauf loj. S)af Urtbeil 0t tDteDer mi(() au j ^ pct 

^ 'litis conteftationcm in maU quidem fide confticuor, , 

abet maia fides iii erfi cx poft faAo flefouunen , berfelfie 

• ifl no(t> ni(()t fo grop/ id) l)abe nocl) aiiquidfpei,.bc«je 

' ' fidei , abcr ein qt^ dubium i)at)(9* Oabitaiis^ isuiixri iti 
' mala fide conftimito per Htis conteftatlonem ; j^^t^ 

/• U Wbi fortbatten Min. Da^ 4B(t fecw^lmi dniac 
' . iinpfMat (affett tnuf A ^ef(Oiet)ft m loctiiA fMefue. 

• niCQf inr^oanabie^ obet el enr(le()et etngroiTer ^tou^ 6ar# 
* : anS. ©er maiae fidei poiTeffor ftnDet aflejeit toai m f?(6. 

^ SDer^«non : Quod nemo dcbeac locupletari cum da- 

* . mno aiterius, idjfet ftc!) i)\tt ni(()t appiicirett. SBenn eis» 
» ner in bona fide miD im 35ertft De« ^aufel geijtfen / fo 

• iottte er batin bleiben/ bip ibm Der dominiisioU Dali^au^ 
' fcja(){el 0 n)elct)el na^ Deti diOtniftOen Frincipiis aaerMngl 
< eti9alui.receffu\()(U. S)ettnmennerni(b(te 

fo fonie ei; cpmfa^doyaiiniim.foir ftine AAm iupnoi i pi 
' ir oot)( , oenn Der^toiidnue foU i^m fetn Symf ni({)t fl)ie# 

Der beja^en m\U , exceptionem cbli nuli^te. Sge9 

• Un^judicirel man fccundum aeqiiitatem , er tau officium 
Judieis impioriren/ ut dominus foli & tignum 5c mer- 
cedem operarum folrac : Deun er t^H fonit citra meaoi 

- culpam damno meo locupletior. 

Xl7) S>jt PJsMt^ iH auA enie Spedes AeaaSfms r Bm^ 
' do eiiiiii neo tua-planta aut fiuido tno me» pUim ^ \ 

• ceat. aienn i(& auf Mnen ll^ 
^mtitt , tm get)brc( ioUbnti ^ReTp. SkO^ tnt ^ernunjft 
' ' t(i elwie^r oOtte SlBeiiidiiiiiNit. 2lm ecileii^aa nit)mt itt^ 
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' * yDe faHmte. ' * , .*:; , : 
* ? $.52^ Qua rationc aiitcm plantae, quae terrx co- 1 
«lei^^Unc, iplo cediint ; cadem rationc ixuaieoca quor ' 
qtte^ qua* fiica iuiic, (blocedereincelUguncim i 
terum licut is, qui in alieno (oio xdificavic, fi ab cq 
<iominus petat ardificium , defendi poceft per exciir 
ptioiKfiiirdoii mali, iecimdiimea, quacdixiiaius.; ita 
cjusdem exccptionis auxilio tutus ellc poteft is, qui 
«lienom fundiim^fitaimpenia bont fide cm&viu (58) 

_^ » 

platRam OW/ fi oondom ridiees egicf fi JtWf ffC 

Im UcibCU^ t(() (efomme qIM «ftimatioiieiii pI«iUMMe, * 

. ic() muf aber auct) in bec PoffcfEon blribcti Jurc Koma« 

, fio : Nam ii non cfTcm in poircdione > nulla etiam pro- 
dita erat adio. 95(1) linS j|l %i Officium Judfcis, fta 
OlltbC eitie adio ad confcquendam plantam ini^ituta 

- nkt)! Dcti90C(iieii.tx)eci)en. ^co m ^omcra n)ac nicOtf 

&tCtarAaICexceptio4oU, MOtOtiCDc bCQ DCC Implanti- 
tioii^|li4^ kidupliimgctlageti tDte tet) DCC i^di^ciMone. 

M^Xi fH^t^iOiMil »i|tde( i«x xil Tabi^^getmtQt 

fcat- Si m meo alienam pfattiuiii. pono t t(l ei et)at fo- 
, Interdum rcfeft multum , e. g. cine caCC Julpcn-^Sil^iebcL 
Qui4 ii in confinio arbor fit pofita ? Kcfp. ^icc i)atcn 

... t)ie 3iomcc bcfonDcre Prindpia ex Phyfioiogia, Dic man 
eclecnen tan ex Seneca ^a^e/?. A^tf^i^r. & Lipsh Phyjics 

r, SUfOrjtm. @te fagtcn ; Obferva» ubi arbor radices egit, 
H. |uim obi radices egit , ibi ;eft nmrita. Si ergo loeo 
i;^. fiil^ Otitrttttr r mibt ctiifim acguirinir. Si cx alieno 

: ;fim49«ad)iilm^p^itiBebic^. eiMffct ftc^eitct) piu^fo- 
V pbice n)oi)l t)ocAt^* Dic £)eutfcf)cn linD fuopk 8eute , Dte 
t ftabcn ni(t)t fo f^btilificct. Josias Sim?*r fagct Doa fcincn 

;. €4>®ci4crn : S5a« Jus Romanum f{D ein fubrile jus, abcc 

ti fc9 fiir fic ju fiibtii , fte mdrcn cinfdltiflc gutc geutt ascc 
tDtcD crfl nact}arabcn ^ aBic fct)cn oben t)inaut7 ob Dcc 
SSaum auf mcincn oDec Deitten Fundiim baotet. SBic efip 

ffXii mim Men m|K fl^atn Ult^* Ronum Inviire- 
» bmt , unde nutriatnr acbqr. SSMC ft|)en t)icC|Wf 1 KOOl 

in Me &m iUXi e^ne caifonntmcim» Vidr EDMmmos 
^ MiasvLvmm Mfmf. Dcc aflfC fi^edfiopei JCtomm ex Pbi* 

lofophia Stoica tDoW crf Idrct. . 

(IS) 6ti; SaMnf^ tjl (i (bCB fO^ i (cnDtct/ 



. . $«3j. JLiiU»ii)uoigue^ iicefr aurex fuit, perindo 
chanj^ menilx^isye cedunc, ac ibb ce^W fplent Mf 
(]ua? , inacditicancur > auc^ ini^iu^cur. Ideoque ii ip 

ydf ^radonem Titiu^ icrip^t 5 hu jus ; coFpoi^ 
Tipus , r^d cu dpqunus ejle videi;i^ : . «^^d )x . a Ticjp ' 
fjfOBis^ Ubm tuos^ ^tpiri^ membnnas., ^nopimpenlas 
lcriptune Iblvere paracus fis poterit Ti|ius dcfeiv 
dcre per exce|j^aem doU avnli : Utique ii earum 
clwcaram, membiwiuwivvc {Ki^fe^ 

fsfl^cn / nicOt t)ie S3(mf[()cit €t ifl ()ier aiiqua 

communio. SQBic blciben niC()f in commuiiionc. £r^ 

t()cilen n>ic / oDcc i(6 gcbciiis. iiitiiectraQbcmicber^ oDo: 

^ inVerib IkK ^hMti^Uttb &NIII|miSoiM|. JDciUt lOl 
ffi miRlfl/ IMi» Oldn fagct ; Ego ▼ero loterim ce mea 
earere debeo. i(l res fiiogibilis, in qoam noo ca- 

dic affedio , cl mdfc bcttn / Da^ t)u ^cinen S((fec nic^t 
^ttefl bclmcgcn bcf4en t&nnen. 3n Diefent Safl tnu^ Dic 
ictter n)egen Del imerefle mel)r oeben. (£i mu^ abct* au^ 
* po&ffia. m SiiOt 0cnommcn nHrDcnv aUas i^iUa fioau 

o^ ai&io» I)e mala fide eadem oble|rvanda »quac antea 
dizi. Sm ^ ftmioans in fundo.meo» l)CtMHc4t@ki 

mclinc()c Dcr Temrdomim» aii^ un fidei poT* 
feflbrem mit fcinecPwttenfion abroeifcn? ©en« i(t) |)dt* 

tt nobile ftumcntum bacauf flCfdct. Sicfcn Ctfum ^( 
Thomasius Notiu dd Strauchium proponiceli UUD Idf^ 

fci ft4> tDob( f)ocen* fan t)icc ic()c iHcl cootu bonc 

fidei poffefforcm flefaflt tDecficn. 

\9) S^fM&rfftura^ fagtcn DUat6iiicr, MciNtDalPnn* 

cipiom : AeceflR^riom feguiour oisiicam rei principalis > , 
Imll ntHl iNr .dominm ehanar lHK &t)tt^^iotin bcja^« 

(etiv JmmiaNus ()at auct) tn biefem §. cinc abfurdcPln- 

lofophie^ Da^ CC mconet ; rcripturam cedere chart»» Da 

boct) manc^mal)! Da^ flcfct)cie6enc mit Dielem ®elDc nicDt iu 
bmf)ltH \% & iH Da^ec ja oiel Dernuntfnflcc unD hiU 
lificc i Oa^ Dcc domioui chartx fcin ^opicc lKiai)let bc^ 

fonnti^ 
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^#1^ .:/ Iiqprari!aiv.:|owtsiATOU^ 

putttht, tabiilam i^i(ft»« *edercs'^*frviite^ 
^auram (ijUallscunquc fit) tabulae cedere l Sed' ji^bi^ 

*tfhim eft^enim i ^(ftd«<feA|^H»$ ^ PtfrhaTri i iA 

«^ardlibneni viliffima? tabulae cedetCi Unde Tia do- 

cam peta^i» ilcc folNralt pretiH^m 'tabSl* i potcriu-pct 
. ^dtcc^n^m doli hiali Tubmoverii' ii is . qai pin^- 
jki^, eftrinfoffi^VW^LUIhs^^^ ot i^ili^ ^ald 
domino tabulse adverfus eum dctiir i qu^ crffo'$**fl 
•nmi folvat impenfam pidunx, |)OLcri£per cxceptio- 
ncmdofi waU^e^cttif^uirqw^^vbo^^ 
(fuerit ille , qulpidlLirain impoluiD; lliudoum pa-» 
lam cftj quod, live is , qui pinxit , fubripuit tabutas, 
atiutfsCOiTUsctit^dbmihot^balarttiW^^^ ^G:so.Uq>) 

jiT^'» 1!^) ip^H I ^ • ^ , - ■ 
r im § !4n roUmobl nup dcjfpiAwtttnflWpm. ?' • vv>^ 

C40) ^Rtt^tW Piffitr^ M^n^^^ ttOl^l ^ttfl^ 

tabulaitt limeam cffe rcm fungibilcm. @ie ftCs 

' f^^^iilct: ^uf Dte ^rtetn piAoriam; tiat mt Die Urrott^e/ 
« mmm oicc citieEi^ccpjiid « regiait n)dre> bcnn fte get)ktc 

«^i rum immn ^tufrto^ ihM.^nMic^*^M^Mt^9ibtifl 
ftat man H)n ouct) in 4cb. aber bei> Dcc «diubnp^irfei. fino 
Die(e Supfer) bat gemtefen/ baf JustiiJiA*trs einen gofiaft^ 
- ' ler , $ftalnen« PAwmAsms , an f ctnem ^ofe flet)&W / in 55e^ 
tra(|)tung DejTen tinD feiner 5tunll er tH)n ber orDentlicOai 

• ' 3i«ttl ftwr ahgegangen. ©a« faget auct) Procopius 

neodHis. CAp9 mt OBejeit pra piAoribus , Ulpiaots 
. centflas DO^C approbittC JusriNiAiwt IHJCaji fententiam, 

a$cnn rn him mvbk f^xfonWm moflcn/ f0.(Hbliif fti 
aflejeit fi^ faflcn mf^ i bcim fcngibikt MnqQain 

> cadit aifedio i aOetn ftc pflestcn tiid^t flcrn dm Mn altm 
*' Sii^uln o^iu^el^en- yid g^otios & Pm»poiLfiiu$^ > ^ 

- , . ; 



4*edldeFicy MAa fid»fundum emerit , es&^ontf*^ 



aliave ^qdibec jultii caufa,;]eque bonafide-acpe-^*' 
pent ;- naturali ratione placu^^ frudhis^ qubs per- 
cepit, ejiis clle pro cutairtf^ .cuWi Et ideo, fi p*ofti 
doiTunus iupscrvenem ^ & fimdam vlndicet, de 
|^41bibiiS;ab wcGliDruuficts agerc no|i p^ft. £4^ ^« 
so V quialicmuii fundum iciens poilederit, noi»idii|n 
concelium eft : •itaque^cujji fundp etiam fru£kurV%. 

— '< ■ .1 ■ M-i — ■^■^■^ ' ' - •■' - '^'Wrrigr 

(^i^..Sru3uum perceptio IDtrt) /' tDtC Acceffio ^ inter indaoi 
2i;^qoirendi fiefe^Ct>Da ^ ^90 ttUr occafio (jr. Qti.SSBor^ 

. mn tfoken iKtfRtocc bcm boM.fi4^:iiQifeflbriE jM^ftnAi^ ? 

;i^e<i^ 6iC faatcn s i) BeM Idei pofleftr iiabecurpfo 
."^omioor doinimi& iicqoirit froAt^ Dignu» eft> qui 
•^^lucretur eos, qui impendit laborein > tanquam in re|n 
^ fuam* Frudus dicitur a fruendo. Qui agrum poffidct> 
, naturaliter etiam frudus ex iilo acquirit. 35ep DCtl fro- 
: Aibus naturalibus ttl fCUIi ^mmiUii )U (tO&Cn. 
.'jurales duplici tefpe^tt dicaaciirt i) twaimckfvUmm^ 
r INI ^iffW fii^s natonlei oniiiei;,! qui non fnin: cititai^ 

.mnitfii imr^ *ipfii fommctii loia mcimiiifM» 

;five ar$,& indoftria humana coQCuncati i) imoiftff». 

\ duftrialium. 2)a t)ciffen ftudwBaturaaes, qui fola na- 
^tura juyante (ine. hominis induilria , labore & cura ex 
l ipfa re propullulant. 95ct) ^en frudibus ciyilibus i|lcilt 
:^Ens moralc, civile, intclleAuale, e g. auS loo. , 
*lma4)fai.tcmc <« piciCem» fed tiuneo tx oofita i^ooKfii. 
i^ooe percipivmm^/Cfi ipaAi^c^.eiviIi. Naturales ite- 

tiiqi btoiaflftn gat (eine culraiRim t e. g. hk Sbmtf^llt^ 
-f(i)n<iDct| it^re^diume tbcn fo accoiat ni^i/ iteni-M ^rof « 

i ^fl^ ^tU.Obcr ift ftuaus induftrialis^j Pendente^^fij;^^ ^ 

I hit no4) auf Dcm ^alm fle()en. PeKce^^yMt fct)on einjc^ 
PipmletfinD* ©le 2Deuti(t)en tiaDcn iHHL SBort Percef^tus 
'ftriaius genommen/ ah t)ie 3lomer»'^(Sf i)4 ni(t)( flcmta/ 
^fll a iiiiipio ieiw^l^ 



. , » » . 
»1. 



.i.j^ .byecovfld.qaem afiisfrii^>u5 fundipeiti» 
Wt» Jion dicer fraAaum domimis efficicur, quam 
.ipJ^ co$ parcepem. (42; ideo licec' xnawds^ 

Mf <Bilwirc merbcit. 60 (att^e fie tio0 auf btnt 

Sdbe flM) ftC tlK|)t percepti; ' Imier 01 ofranr 
. ^ nintdi ittter^re pofllint. Berctptt ^ vd ksami^i 
«Mi^«ir Utlb bicfe vel ufitc^ vel nM. Fac erga>* 
. fnidus ex alieno fundo bona fide me poffcdifTe, ipfum^ 
- que fundum boni fide poffcdifle , fcd vcrus dominui 

vindicat fundum fuum. fcl)eme( , ali iDenn ic|) benflf 
vero domino oQe frudus geben miiile > benn bon« ^ci 

.pofleflor tm Vil^ attbCd fa^en / aU : Opioauu lom, do. 
^^tttnmur «(et bat veritacem Wt ftf|). Sed kx tamett aflfi. 
ft& bMi fide poffidcatii$ fettltt CT fOtl caolam lUegtiren 
«s atquitate^flbetttfm». nali folom opiaionem» fcd labo- 
' rem etiam > cujusprarmia funt fru^s. Siifo ninimt bec 
« dominus verus b(t frudus pendentes intl > nam accef* 
• forium fequiiur rcm principalcm. ©ie Extantes gcbCtt 

au(t> mit ' beim bec doininus ^at ein beffcr jus, nin pec 

Ctceptionem praefcriptionis bonae fidci poifeflbr illos ro^ 
^tinero poflet. 2>iC Confiimtos h^cAX ber bona? iidei poi^ 
Mbrf mitn dbminas verof eos pctfequi»vittdiaaeiie* 

Sujt. yilMtCfaglcnt feam^l^tloavleiibriMtNnami 
amno dondtti ireri. > A^i locapletioriflrfNti eft 5 nam 
, rei fuse peperdt. €< i(l bD(() res aliena, feine Unfoflcn ' 

muffen i^m gut geit^an merbcn/t)5er in quamum locupie^^ 
tior faAus eft . ba^ mup er berauiflffcen. Nic. Kisnerw^ 

€amiherj®eri(bti ' Affelfor , deLTucapionc cmra Scipwftm 
Genulem^ mCQtlCt/ Cifet) fummae a;quitatis, btt^ dUd^ de 
fiuaibus clMifomtit, fo btcl bcr bonir fidei poifef&r lo» 

cuf^etior gcoerbcir #> ciiiKri reaitoiM* mrbc* Wm*Wt 
lcin ou^ faoen t aBctm t(& ()4ttc gemufi / baf M ® ue nii^t 
meinc Q)dre , fo fnftte t(b ciiic anbcre <^au^i)aUun9 gefubret^ 
tct) bacbte/ i6 mdreret^/ t(() iet)le mie ein X)cuifi(Ocr@beU 

inann. Sllf^ i(l Cil in concreto ni(f)t prac^ticable. gjjoirt 
fan nt(f}taU5ma(!)eny an quis locupletior fadus (it? .«i 
quis rei fuae^epefceric ? Maise fi^i poffedor OilCt IM^ 
OUe fhidus reftimiren.^ 

(4»> ^Mt Qiitii^ntfto^ ili9KiJomQ4ii#s 



« 

DeReRI^M DfVlSIONE ET acquirendo &c. 50} 

frudbibiis > nondum camen perccptis , deccllerit , ad 
harredes ejus non pertinent, fcd domino proprictatis 
acquiruntun Eadem fere & de colono dicimtur. (45) 

- — — — - - " 

oMrcctxn/ unD DerOrbnung ()a[&er babet) (a(fm foam»' 
A^<r tntf^et tr noct) t)on bem Ufufrut^uario unb Coio- 
no cin>a< cin , mWi er ftiglii^ in bie 9J?aterie dc Ufu- 
fruAu t)criraren fonnen. i(i ncmlicl) (lefaget n)ort)en , 
fca^ Der poircifor bonac ficlci um Delroegen tie frudus con* 
fumtos be{)a((e^ unb nur bie extantes refticuire/ m\[ et 

4juafi dominus i(l. SJRit ftem U/ufruBuario i|l qan% 

onberfi befct^atfen / biefer befiijet ben fundum ni(ft( a(s do- 

minus , ai^at nur bie fervitutcm perfonaltm in tcftamento» 
ODer pcr convcntioncm libi concciram. ^at bvlj 

flcringile t)on bem dominio, fonbern Wof brt^j"^ urendi, 

fruendi , falva rci fubftaniia. 2)a^fr mM bie fru^flus 

gctloblen iDoroen, fan it, tctHtt nid)t proprietarius iii, 

contra furem proprio nominc nid)t Hagen UUb vindicircri/ 

miijii abit «n bonx fidci poircffor n)o^( ti)un fan. 5)a: • 

UfufruAuarius acquiritet alfo in fundo aJicno nur_bie/enc^ 
flcn fruAus, quos ipfe percepir; er()at UUr ein jps pcr- 
fonale ad ha^rcdcs non transmiflibilc. 

(4?) €t)en fo t)erl)dU eS (tcl) mit beiii Ohno . i. e. lier unJ 
crmas ab jepacbtet ^at , ober ber mit uwi cxhtm unb par- 
tcm fruduum befommt. 6r giebt fcinen Merccdem, fofl^ 
bern arbeuet unD tbcilct mit mtr bie frudus. Coiir, hioc 

dicitur Colonus , & Partiarius a parte fruduum. Qu. J^at 
fciefeS C5en aucb (latt in Colono,quod de ufufruAu? 3)ec 
Imperator n)i(l |)ici' ctnC Comparaifon macftcn intcr bonx 
fidei poirenbrcm, ufufruAuarium & colonum. 

I)et ()icr : Kadcmfere &c. ginige faqen //^/-^ feo I)icr cin 

iLperfluum i fcd errant. Nam colonas & ufufrudua- 
rius diffcrunt, licet in quibusdam conycniant. i)Dif. 
fcrunt 5 nam ufufruAuarius non transfert frudus ad hx- 
rcdes, nifi jam adu cos pcrceperit; Colonus vero uc* 
pote contrahens omnes frudus in hxredes transmittit , 
benn er t(l Condudor. Pro haercdibus ctiam contrahi- 

mu^ 2) Conveniunt, 2)eRn bcr Coionus mu^ aiitb bic 

frudus percipirct t)aOen / ©enn er ©IQ rei vindicationcm 
cnilcQen/ hoc tolo rcfpecflu , ut rei vindicationem infti- 
iwcrepoflitj ham ut transmittat ad hircdes, percejjtjo 
a^ualis & a folo feparatio noh requiritur. ^tien fO fDC^ 

nii 
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$*57* '^" pecudum frii(itu ctiam fcetuj cft , fic- 
lidiac» pilus&laiia. Itaqae & agni, hoedi, vituU 
tc equuli ftatun naturaii iui-e d<munii fru^hiarii iiint» 
J^Stus vero ancilla: in frucfcu non crt , icaquc ad do- 
imittim pr(K>rii&cau&.perdincc. {44) . Abiurdum en^ 
videb^ur^nominiem in frujftu elle , cum omn^ fru- 
(£kus rcrum natura gratia honiinis comparavcrit; - ' * '* 

' * ' IU 

^fais n(tf;l4um ,per<^ti.in tertii ntiahus gef^attttffl flnd, 
*fed rei yiodicatio in re percepta^ tantvim & PQ^^^a ia* 
itultur. Via. V1NNIU& 



{44) jpcc Pfcftiiduarius ^at ampliffimutn jus utendi fruert- 
A'. Qu. nunc: Qiiid clt in fruAu? Refp. qel)Orctt 
\aU(t) l)icfoetu?,animalium l)al)i|l , UaD fo bOlb jOl(t)t gt^ 
l^DCifcn ftttl) 9 iUtim pertinent ad ufufniduanmn.' Hliit 

Mit 6etn P^itu anciiix ift anDccl: })cttn SDtm^iinec gici^) 

finC «lelUam ofbfiruftiWiam j^at / tamch ej us partoi n^ 
ad ufdihidfauriuin»Te() ad proprietai^um^^eitinet. . jDCtth 
. btC foetus animaliom ftnt) in qualftu» man t)At ft^ bC^tPC^ 

''ccn, ut fc niuitipiicent. 2)ie DoAores Ia(|)cn flbcr Dic 
Kaifon W8 SCai)fcr« / nnb faacii/ Uu 'lANus ^abc t)ie urfact)C 

! fccjfcr flCfaffct / fcil. ancillas haberi ad operas praclUridas 
j ut ferviant , /. 27. d, har. pet, non ad pariciidum 1 
l^je dura conditio fervorum , t)a |lc pro jumentis gct)a|(Ctt 

.l99tDctt/ fc9 Mom f Refp. ei iit mift/ cbtt is n)(|rcit 
^em s^c"' Ut>i«](nys (^f ; mat itmi berttuttffifiatf »tfr 
Ttd) -> apdti ttie t»eti!9flett iKcllc^cn Dic bclTto(V 

'txim f vi<i; BoEkMitR §» N^, sd tnft, k i @(t)On teai^ 

fiore Cic$ROKis mar citl (jrojfcr @rccU : An panus aoci!- 
. X in frudu cflkc ? Mutius Sc^vola , Dcffctl Jurispru-» 
^flentiam Franc Balduinus bcf(t)t'icbcn, ItrtD Brutus jancf^ 
, tjCn DacilbCr. BRytus faqtC , partum non efTe in frucfiU $ 
"Sc/eVola fOgtCA ^Seia fruAu. ^^U^C KOar Jtitl Stoicus » 
bie difpljprtcn 9lle|e|( WlcbcC DeC fcryorum ^Rotnahdrum 
iotmk cofiditlenem^ Miibm Phil^ftRhiml Dicft.Dj^ 
.cifion qiMtnr .^M^b'^^^^^ 




Dl ReRUM DlVlSlONE ET ACQUIRENDO SCC. ^Of 

De officto fruHuariu 
. $• 38* Sed gregis ufiiiiifTttdiim quis habeac» in 
locum demorcuorum capicum ex foetu iruftuarius» 
fubmiueredebec>(uc^ Juliano vifum«ftj & iu vi* 
neflrum demorcuarum vel arborum locum alias de- 
bec fubftituere. (45) Redte cnim colcre* &: cpafi 
^ j^onos pactfriamilias uci debec. • 

Dc mventione thefaurU 
l : ' $« 59. Thefauros» quos quis in loco iiio ihveneri^ 
^ divus Adrianus nacuralem squitacem iecucus , ei con-> 

i;eiHc , qui eos inveneric* Idaiique {tacuic» fiqui^ . 
il^i in iiideo au€ rd^ioio bcD formito Ac 
^ fi quis in alieno loco> non data ad hocopera, (ed 
forcuito inveneric» diuiidium domhio ibli conceHiCji 
dimidium inventorL £c convenien^er» fi quis in 
Csefaris loco invenerit, dimidium inventoris , & di- . 
midiuni elle Cseiaris £lacuit. Cui conveniens eft,uc> 
fiquis in hicaii kxro 9 vei pubUco> vel dvitatis inve* 
nerit , dimidium ipiius eile debeac^& dimidiuin Hici» 
vel civicacis. (46) 

JDt 

Marcelii ^ottcn- Bairrtfs oicr QHir DcT <r0e Amot 

ImMus ieitteiiaac^ Ciciito t.Jf RMms ftjfti Wti tM$ 
\ Cdtitrof eri de parm ancjllae 9}?(lbung. Vid. pAVii 
I ' tin @n9llf(t)tt Scriptor, in Nfi^. Csc. de Ftmbus, \At 

I DOC(«iflici) unb nur e[)nl(Jnflll Ijerau^fommen tlnl). 3^ 
^altc felbfi nicOl mcl Don ocr alten OpinioDe Stoica, maa 
muf abec Justinfanum nicbt o^ne Raifon culpiren. 

(4f) SBell Dec Fruauarius (01 Uruxnfruaum oU Ctm ftf'* / 
vimtem pcrfonalcm tmT ««f CinC Jcil long \faU fO foljCCf 

^ ct (ic ea(t>c fidMl / ooii nwfalKr ir Im SK^au^ 

tcflikQirtll mtlft R^mac venP» quodttnt» moA ao^ 
cepk» iidn vm txtat» quod demoftami cR; €t mu| 

. Da^et an flatt Det oetflotbenen unO abgeoangenen S^ictt . 
anDere ileQen / auct) Die rem ufufruauanam ^ gebrau^ent 
{ . t)af jtf ntct)t m ®runt)c get)e» tiii w^ctrl cicca 

1 hunC tit. tn de ufufrUiiu^ 
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De traduicneJ 

§. 40. Pcr traJitionem cjuoquc jurc nawrali re$ 
nobis acijuiruiuun Nilijl enim cam convemens efl; 

nara- 

' '■■ r- p 

vemipiie sn Ixttore maris agebatur 1 SBcil Oto btt 910^ 
'tM 9ftOfitl : An etiam the&urus fit in fittAo / t|l btci' 

fe ^laitxit Qicr mit anset)dngct n)orbcn. S)k DoAoies ^ 

tcn (te (m(() mci(len8 hcgligcntcr traAiccf. Eft vero the- 
faurus vctus depoiicio pecunix * cujus metnoria non cx« 
tat i t)enn mtxnoria extat, quis depofueric , fo i|l Cj 
fein Thefaurusi quod ii vero mcmoria non extat , fo ifl 
(cin dominus tKI ^ hinc quaeritur , quis acquir^c } Kt£p^ 

S)tC 6(cfC<K iKl^tl bWMn fcftr vartiixC* Mihi acqoif itac 
thelaarus» pro ounc habetor pro re. noUiiis.i m 
nollius in le propria cedit oocupanti. Ergo inYeotQra 
tribotus foit thefaurus. Quid fi quis thefaurom tnvene* 

rit in ber ©ctnole cine? St:c^j ? Pingizer in feinen De^ 
ctfiomhus bat fcicfcn Carum. ©nigc dubitirten gar fel)r: 
ob eg ein etfccij fci)/ n)cil cr in Der €(J;aale oelegen, in 

re mobili non eiie thefaurum, 9l(lcttl tlOl ijl abfurd , cS 
IOIIItlUnit()tattatlftcnlocum. irADmNusfogtc: Siinloco 
fuo quis iuTenerit thefaorOm • eedit occupantii S>ie 

Crbc 8C()6rcl mcinc/ oftcn liid) itMcn/ ft|)()aie IMI bc(te 

9{CC^t/ id) ton innNtncm Fondo ktP an IMII ccntrom ter. 
• tm %xcbi\h Qui sn loco^ (acro invenit thefiiunim , ac- 
(|uirit. 2)cnn res facra gC^&rCl bcn Diis fupcris. !l> C^. 

!en ^borer jn?ar iocus,aeer ni4)J ba^ @clt) in loco. ©cnti 
)ie W6r(cr brauc^en fein ®elb/ aie GtsAatoon faflrc. Si 

•* in alicno loco thefaurum invencrim , fo aiftinguirtcn jlC/ 
an data opera t an cafu fortuifo invcnerim f Priora 
cafu lomctCClnventor no(() barm injuriarum ^C* 

longct iberbcn ; PofterioH cafu otcr fiigtctt bic at6mcr« 

tounam huic homxni aliquid ddHoaflb» Ergo dtn^ 
dium cedit inyeiitori» Orro ie Diis viafttus tjdt Qiitu 

gei f baf bic ffiricct^» / 5R6mer , S^eiufcften aOcieii flcfaflct ; 
^alb gunb i(l mein : Hfktius in opufc. t.i.l. i. Pa^ 
tcenu 8<. Scrauf i|l bicfe Decifion gegrunDct. ©ag i|l 

tJOCb hodie in iaxonia , Marchia recjpirct. S)0(6 ^01 bic* 

• \& n((f}r ancjcit 6co ben 9(bmcrn obtinirct. Grotius /o 
' jihis ii. &F. i. 2. ct^ ft. 7. l)aiflcn)icfen^ bapOtclR&« 

mcr diverfas legislaciones gcNiftt/ S>tcM. attribotrct CT 
HADftiimo » jeiflCt Obcr / Ocif tcmpott CoHstaiitnn M» 

cinc 
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fl&Curali jcquitati , quam voluntaceni domiiii , volen* 
tis rem fuaui in alium uausferre > racuni haberi > Sc 
adeo» cujuscunque generis £t corpotalis i:cs>' tradi 

' • ' ' . ' • ^ • pot* 



AtflMl.legU[tft)d (Kroefcn 1 ba ^lffte bec tottDefr 
- il^ert bltommeit» Diefe Qedfibn |f nba man au(!) in odk^ 
. ihtoMfimd,^^ Sllfo i|l fie fla(t) Theodosio beliefcct moiDeiK 

• S)(il)ec i(l t)ie Qii^ftio enfjlanben/ mmx Bvnkershoek ei* 
I tic ohfcrvAtton flemacl)t / bie fetir praaifct) ifl. 5aJcnn id& 

^an&mectf Dber Jlaeitg f eute babe in meo funao. iinti 
. . biefe ftrtben eimn ®ct)a6 « Qii. J^onnen fte ba^ c^iimidiuflji 

. ^Dem fetundum dcdiiAiiem Hamiani? Refp* Videtuf» 
Ottoil fic^quia lairMeruiit .&d adfunt lamen ratiane» 

: ^Utandi. fiwmHoiK f|^ri((i(ii6er Oo^ 
. ' t&mmt Atf IMI an , tDa^ baiTcibe eincm juiDirff^ 
$)en mc^cedem forbem |]e ex pado , Doni thefauro abeC 
; ba^ dimidium , m\\ ft^ncn ®Ou unD bafi ^Uicf 6cj{t)e* 
. rcn unD iu(()eilcn moflen. 2)ie 3i5mcr i):cl(cn ja fortunam 

I pro Dea» In loco & domanio Calaris ii quid inVe* 
% nefisi idem dicendum > ifl etn prasn^ium inventionis* 
.SBoilt^^ao Vero unD Antpnino PmLoioi»Ho ((lcinc con*. 
^,, X^bet Dcc^a Da iu .re religiofa & f$cra» Uter l^iefi 

AqmM^.mdtiertt jtct) bie ^uriltett* MERixxmi oDce 

Cmmi^h ad h. J. refotviret H gat miil Lucmt 

Verus unD AktoninuS P«1io$opMus ^aben ia iei^t aliquid 

diverfi coftftltuiren fonncn. So^t) Mieben bic 3iomer nicbt 
beo biefcr Decifioft Diefet beeben imperatorum , ooer au^ 
> tti HADkiANi. CoNmNtiNus M. cfenetc einmat)l ben thc- 

^ faurum bem fifco |U. vld. /» ^ ]ur, lhejaut. 

1 tbique GotHo^REbus » t^cli^t bie hiAoriam l^islationia 
^ de Wentione thefauri m be|tett IkfCtriebeQ t cdnf. I0S14 

4T. §. 2^ @< 6tau(t}et ()iet! eine fcblecbte Coti«^ 

tiliation* SDie Imperatores Romani changirten balb fo^ 

fcalb fo nact) ibr^m interciTe. ©ie 2)emf*en rccbnetm bic 

®(ftd5e inter oiUe-^-ola, , qu* Prineipi tribuerunt. @0 

ift ii aud^ in ben meiHen Drtcn t)on ©cuifttlanb nac() ben 

Statutis» S)em Inventori obcr domino fundi IDtrb tim 

• ber britie ober bieruXiKilirt pr«mium dcdebett- Hertius 

Of^ftuUs gicbt tH)n DicfcnMoribusGermanl^ CirCa the» 
raotOi gttie 0M^i^illt}t!cr Diif. de S^»i9rkat^t(^k^ 

iMh oaetJ^en-eateirUret; S>ie (£rbe fli^nt ni(t)t dKip 
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joS Ihstmjf. Ti»rmr Ai^i LiB Jt tiT. 1, 

— < „^ 

poccft(47), & a domino u*adita alienatur. Itaquc ^ 

(Upen- 

Ht btin , ali fecin ^{lui gc()ef. 60 mb tt gc&afrcn m 
gvanctcn, ec!)rDaben, m ^ijvrs^u om ic Jure ▼etufls 

&xoilico idem obtinebat. 2)a bgltfctC^ ]ur, Sax.. L. i. ' 

Itcifcr )>eftn etn 9^110 0»^ct/ 0e))$re( $11 Zdm^Iu, 

* 4^c» ^ewalt Conunnma epixtk criuit ilere dnuitA 
rft cdni feliquiSf fc rdSqtia cumSaxottidff qtiia^iitittm 
crac jus Germantconi. 9l6tr in Jore receivKiori Saxe» 

nico lil fctefclgcdnbert/ unD bic Dccifion fajj gan^ 
Dem 3t6mi W)en guf etnflcricDfet roocbm. JJtiemanD W fttjl 

fcai Jus Romanum fo recipiret / oXi \>\i g^OCOfcn / delctis 
patriis moribus. bcj Pingizeri Cafu Aipra dato fatl 

man nun urtbciUn. 2>cr SBu(t)binbcr fagic : S ^ tjl . 

(lacicii in unfcrm ^xuifriicttf recipirct / bo^ Iric abcnS)c# 
' iMMn SM^btnbcr ^c^cn/ mcnn ni4)r bcc dominoa 0c 
' fredatlm iiusgcDunacn ()at« Pingi^ tMTdn grefcr Fro^ 

• fcffor Joris , unD faf im @4)6ppcn(luW lu 3ena. ba* 

6C fcinc Decifioncs blo^ WCflCn btCfC^ Cafus flcfauffci. 

tttCQntc/ c^ fconm bcilcn/ n)(tni man urilKilc; 2)ic6(t)aale 
jcft&rc bwt) meiiori jure Dem S)tm\ mau f6nnc ni(()t fa^ 
<(cn/ ba^ cr oacicit Dcn ^oub derciinquirc/.ttni) fon&cca 

|t(|) hoc cafu. 

^47) Modus acquirendi eft vd originarttts » vel derivatU 
. fus, Ofj&mrius eft Occupam, qiue iterum irel eft priii« 
dpalia» Vd ac^flbria. Acceffio no!B cft nuidns ac<|ul« 
xendif ied occafio» e.f. N|) MMttttlC Dtt illmon ni(t)r, 
, quia acceffit ad fimdum meuin» fed quia ifi res nul- 
' * lius , qux cedit occupanci 5 quae obfervatio debetur ^ 
• TiTio : Derivativus modus eft tradiuo^ Hadenus de 
modis acquirendi dominium originariis obcr Juris Gcn- 

rium. £)6 aflc^ na(ft ber Phiiofophie unb OrDnung pro. 
ponirct fiq^/ act)6rci nict)t ^iciKr/ fonbcrn in bicleAiones 

Jam Natorae & Gentium. Jam de derivati vis agcnius;i b*ew 
de traditiotie» quae Juris Gentiimi dicitur % quia apuxl 
onvnes gqites res tuin mpbilcs nmi iminobiies trans- 
danfur,' ad pofleffionem alteri dantur. Qu. ^(l na(0 

l)cm Jure tjjc traditioneceflario noiblfl ad dominii trans- 
iationem ? Refp. Jurc Naiurae fufficit, volunratem dc- 

daraiTe • i. e. oa^ i(t) cinBing nic()t mc[)r l[)abca miQ / unti 

DO|M « (K^M Licet ctiam xes noo £1 pfaefena, 

dttm* 
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ftipendiaria (jupquc 8c cributaria prxdia (4S) codein 
modo aiienanmr : Vocantur auttim ftipendiaria 6c tA- 

bucaria prsdia^ c|u«£ iii provinciis func , incer q\xx 

ncc 



dummodo (it nota tibi & clara, certa eft rolatitat nea» 
-DoiBmittm eft incorponde 'qoid 9 mvifihile » moralcw 
;Sai^ M M|>. m^t fagm fbniMi: Jot meom cEmitto» 
^'f^ tnud ludMast aa tndicio eft neceflSiria? Refp lieee 
'^oluntas fit cl^ra & certa, tamen in Rebus publicis be- 
ne ordinatis fignum clarifllmum translati dominii con- 
; ftimtum eft» ne aliquando lices oriantur & quaeftiones : 
' An dominium vere fuerit translatum ? Ob tS fo unt) 

"^ Jo obgcciM mvm 1 ^an hn U ja UMiten Ergo tra- 

dltio eft neceflkria. Ante JusTmiANirM nec fola quidem 
*^ iraditio fufficiebat i fed ^lki adhuc folemiitat erat ne- 
^^ccflaria* Imo fi (juaEdsfii prsedia erani tnuBtat dotei* 
'^nioni lion plene tnmsferri poterat» nifi aliud qoid^ac* 
^ ccfTerie* vid. «^. /equ ' 

(48) Dit SRomer ftabtn nitbt immcr bie Tradition Qttjabt^ 

fOn&eril (le maCfttetl eine Diftindion inrer dominium 
rharium & Boni^anum @jc fagien : ©Ol lenifle / nK«f (4) 

tn 9iom unt) in Utio ()a6e ; ifl piene mein ^ id> bin pieai&^ 
' fime baoon doit&M» > oifamurbe aiict) in 9lom unb ia 

Lauo domipim» i^eiie transferiret. 2)enn Dol Jut Ri^ 

"miim tMr ofl^riWl OdooiU Utit mitgetbeilet, tmm 

nennlen fte ej jus ptenamr jos Quiririom » jot Qpilfti- 

riom. sRan Qafr e j it)nen DeSnKgen , meil Die itaii doc 
onftem fideiiHime in fotdere bticben / unD ma(t)te jte 

' Ottmiura jurium participes. J>ic SRomer alfo Unt) t)iC 
Coloni Italid ^(Itten ibce poffefHones , fundos » domos 
pleoiifimo domisiio. ^inoegen t)i( Proviociae extraLa^ 
riomt %ria, Bithynia, Peloponne(us»GaUia, Pan- 

oooia l^itijm baj Jus Quiritium nict)t in iDren fiioditf 
! fonbern tol SlimifcNQMee Nti siticbfam ImiI domiotom 

! direAom, unD felOige fimdl mm trlbotarii. ^an baf 

- ben 55eft5ern imar ibre terrts (jelajfcn / fcd fub tribmo, 

• canonc , ftipendio certo. @ie maren fO menij plcni do- 

mini baoou , oXi Det Emphyt«via in Detn €rb^^in^®ttt/ 
i>l)er aW Der 35afa0. vid.HuBBRi FraUB. h, t, (gie l)ab 
< • ten eintn pancm dominii , \m anbern £t)ei( ^mte Popu- 
^»^; lus RoffuuMn. sufa fonic mir ein f(^(|ec.ittndus aut^ 

QiiOl MdiM 3^ (mtt (in domiiiufii 



«1« iKffrrnff . JosronAitiXui, fl. Tit, t ' 

hce mn 9c Italica p«dia,ex nqih^ confticutionll 
nuUa eft diSercniia; Scd /i quideijA ^'imik donaqc^ 
pis, anc docis, auc qaalibcc alia ex catilk cnulaocairt 
fincdubioccansferujitur. (49} • ^ 

bottitarium* in boni^ meis er^i» fi^.non plenei criba* 
Cum .altquQd iadQ^,{olv^dum erat, , In his dominiii 

trapsferendU ber ttll((Cf(t)<ii) t Dap Imf dmil^inm 
Bonitarium fimpbd 9c nuda traditi<ma miisfiri(tt 11^^ 

fontC/ rine tel^ibus. In tran&ferendo vQro^hmiinio Qqi« 

titario mutlc fqlenniter fttCg«&<ni| ei-ttlUflcn t^ftcs , 
qui populum in 5. curias diiUibutum repr^fentabaot* 
, tdbci) fcon / toie aU(t) Ctn libripens. 3)ie traditio gelf^ftt 
«er «« & libram. unD l^i^iffi nenncicn fte nexum man* 

^ <9ip«tionis. S^muflmfolenQiaii!OKbaau$sef|9ro4)e^ 

sHira ap« BYNasctsHOBic <fe Aetec «Mffv^*. 2)Kfe| nMHttt 
, 10lc{)e Scu^cn 1 Die nit>t «n&erl j mancipaeionoi 

. tramferirc( mcrbcu fonten. S>ocDfon(e fplcf)e5 aucp coram 

. Frs^tore gcfcl)Cl)en per ceffioncm in jure j glcicClDic l)CWt 

t:iU ^OflC bte Res immQbiies bci) uu^ pjJeflen Qcricl)ili(t) auf? 

ficlatTm ju tpccben 1 beiiii Dc5 Pr^tons OiHciunp &cjiuiiO 
'\9^^ ottan barin/ ut jus dicat , fonbern auc() ut addicat, 

/(jfi^dum formulam ; Do , dic^t (U^i^- SlUeiU Jusxt* 

' 'jiiAHv^^bat ^iefca Uitterfct^eiliiQter pr^dia provlnciaiia unO 
. JMica auiigie()cben« vm vn^ fimdusiUmanus» ftipeii« 
: 4iaciu« obCC Latinus , fagie cr/ fo foa ^ dominlum 
per craditionim udam plentiBme tfansforiret n)erben« 
Hinc ceffat quoque diftinftio inter dpminium Quiriia-» 
rium & lionitarium. ' . • 

(4f ) Non i}Uflevis traditio Gramm^taca tran^ftft 4ominiunii 
fonOeCII nnii liB timlus Ofo Olufii ad tramfereudQm 
dondoium habilii |M(et) fCQn^ Tiaditio ift |)ier caQTa 

Jimima 9 a qua dominium incipit , unb n)e((i)C bic Pof« 
ieflion iv^ii citulus habilis abcc t|l caufa remota , bte t^Or^ 

5ergcf)en mu^. ©al)cro ift baj Commodatum (cin titu^ 

lus habilis ad dotninium transferendum , Q)eH (Cl) ni(()e 

; fcitimention t)a6ci) fta^c/ 6a|l fter anbcre dominus ©er*, 

\tfi # nie in mutuo , in emtione« venditione, {iermu« 

tatione &c. 0ef(t)iebct/ («ilMnMC^ ojfl Him iiw liiit Af^ 

• • ^ (To) 
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$.41. Vcn^ita? vero res & traditas non ^te^ 
emtori .dcijuii Lincuv > quain. li vciiditpri pretiuin 
iblveiits^vclaUQmodo ei laasfeceiit > velut expro-» 
niillbre, aut pignore dato, Quod cpanquam cave-. 
tur ex iege duodecim cabularumj camen rede dici* 
toq» & jure gentiun)» id eft, jure natttrali» id efiicL 
Sed li is, qiii vendidit, fidcm cmtoris fecutus fueritj 

4icendun) eft» ftatim rem emCQris iiei:!. (50) 

' ^z. Nihil autem incercft^ utnun ipie dortiinus . 
Ittdftt alicui rcm iiianT , an voluntate ejos alius, cui 
ejusrei poflcffio permilla fit, Qua ratione, fi cui 
libera univerroram negociorum adm^ < 
ia fuerit a domino> isque eic his negociis rem vendi- 
deric> &; cradiderit^ faciec eam accipiencis. (51) 

. De ^uafi traditimc^ Si traditio ex alia cauja 

pracejfkrk. 

, %: 4^ , Interduin eciam iine cradicioue nuda volun- 
\ • ' las 

((o) Per eintioneiii*venditicMiem oinnes homtncs ^ faum 
l^lem cranfaiberc in alteriim. SRott ftcbet ^cr Httf tk 
Imemioa tcc Pacifcentium. !EB<i j tn biefem §. fle^t , ge^ 

. b&cet ixtm^vSi ni(t)t t)ie()ec , t)oct) poOen mir ti mirtiebmem 

In emtione-yendicione i|l jtDOC eitl titulus ad transferen- 
dum dominium habilis j fed NB. plene, dominium non 

transiatum eft , tj^ aucft Hi ©elD bafuc 6ejal)(ef wocben. 

' 2)Ctjn bU traditio ifl btet.eonditionara > condicio nihil 

. pomt in efle. 3Ran fupponicet aQeieit : nKnn ml) bai 
. Preciam»itl>Ma)>lct wecben. (£t)ertanemtoramOnidbt 
ftasens M> etnec btefcc Cqndtaon renunciiren, nnb 

aktri fidem habere) ud fit ^noddic^ lic dominiom. plc- * 

ne cransfertur, * *• • 

(s 0 t(l eben mcf)t f^^letfttecbingJ nbi{)i(j/ut dominus ipfe 
tradat. n im bic traditio aud) Dunt) cineu anbeni/ buccO 

Cinen Procuratorem , vel Mandatarium gef(|)Ci)en, nacft bCC 
; Qsod ^iiji^ fiicit ppr aliumi ipfc jrcciife ccipafetur. 

U4 (5S) 
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tas domini iiifiat ad rem trtnsfcrendim : veluci & 
ttm a quam tibi aliquis commodavcrit , aut l#cavc- 
rit, aut apud te depofucrit, poftca aut vendiderit 
tibi > aut donaverit» aut dotis nomine dederit. (5 z) 
C^amvis enim ex ea cau{a tibi eam non tractident* 
eotamenipib> quud pacicur tuam elle» ftaomtibi 
ecquiritur i^roprietas^ perindc ac (i eo nominc tifai 
tradica fuillet. 



(f a) ^iit mtt> dt tradiiionb divifionc gebCinbeU. €^ iflt 
ilbu: traditio yel vers » vel ^ffs. Vera m\) %mnmt tra- 
dicio rerum corporalium» fcd fcrum incorporalium eft 
quafrtraditio } hx cnini don ^ofliint tradi , tangi » pof; 
iidcri. Onrne dominium incipit a poflcffionc & folo 
«nimo^ omnis poffeifio inciplt a tradittones onmjs vero 
traditio fupponit rcs corporalcs in fcnfiii mcurrentes» 
Rc$ incorporales funt intcUigibiles, in fenfus non ittcor» 
rcntes j hinc jura non proprie » fed quafi traduiuur. 

SUfc traditjo beflebet in patientia &ufu5 a^f iencr@ei:* 

ni^ paticntia, Ottf aimtlC iBcitC ufus. jyai t(i loco tra- 
ditionis. Vera craditio ift, quando dc manu in miAum 
dc , tramdo , mt> t(l lM()t Cin Modos acquircndi dvi* 

lis, all nararaiis. 3>cmi4in JurcNanm tiicigenllic^ Nis 

ne traditio nbtifi9 1 (onUtA t» i(l flenuj / fi voUmtatcm 
mcam quocunque modo dcdarik SBentt vtit) CNC 

tio* in bttS bit DcrfauiTie ^)au^ einfubce/ ein S^u^i^ «wf 
fcem ^)eab anf(t)urcn laffe / bie 6(t)luiiel ubergebe , fo ifl 
ti nuc beu(lict)er gemacbt , ba^ ic() bir mein dominmm 

ItUnme^C Ubcrlaffe. ©iC Traditio fida ifl vtllmia nM^ 

nus^ yd ifrevis numus^yd Sjmhofica, s^cun at)er etnetn 

bclieftCt / dichotomias .}u tm^icn I toiC Kamvs» Tabor» 

: Lyncor get()an ^ fo (au matt autb fagcn : Traditio fiaa 

cft ytiyfikhBca , yd nmJHfmiolka , \M {Hgm i|t.^ 
/m^^ mgnns vel iff^m. ^Oetn iHttan tfl ntt^ 

fideaen. FiSa traditio ift / ©eun etnjag bafur get)alteii 
' iDirb juridice, aW ©cnn e5 gefi^eben rodre/ mclcfteS bocD 
in Der 5t)at nicbt flefct)ef)en i(l i traditio fiaa brevts ma> 

nus iji ; menn i(t) poffeflienem rei t)abe / e. g. tibi^ librum 
CDmmodavi» nunc tibi vcndo aut dono fo mujlefl 1)U 
gtPOr I OCnn i4) Aria^ 9Ci)Ctt UnD vere tcadircn toottc/ 
inic Ml flciic(|Cttc f&u$ 1 ^uia eommodatnm pm cft li- 

- tenlya 
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Dc traditime cUnnum. s 

$.44. Item fi quis mcrccs in horreo depofitasvcn- 
didcric» £biui acque claves horrei cradidcric cmcori» 
cransfcrc propriecacem. mcrciuin ad emcorem. (j j) 

Dt 

tulus habilis ad traosferendum dominium) CC|1 Q)UDCt9C6cll^ 

uni) atitxnn u6(i*9abe ict) bir 9 aU »(rtauff^t oDcr g^ctKii» 

tfCI^ SCcil C5 ato Oeitldujftis ^ oegligicur hic circai. 

. tus » unb ifl Kmii 1 Da M bai gel(e()ene ^ud) fc&im tii 
J^di^ fmi QHim i4> fogc: 2>u eonft eliinrlwNKii# . 
K fot Mt flcMictNte feon. Z)cmi ^ ira* fiogirci, alf 

ob i(t) bic folcbeji 5« vera in btc ^nb gegeben ()arie / ut 

' transferam dominium. Traditio fida longa manus t|l, 
ii ex longinquo monilremsuc fumaStCapias tibi^quod 
alias in propinquo de manu iii manum fuifTem datu- ^ 

rus. ®o mirt) fol(f)e communiter ccndrcr> ii i|l abcr ju 
tneccftn / baf f(t)on Accursivs » tym maii c< f aum luicaticit 

fMtC# obfervirct/ bap MC^ t»£M loiigai imD inena ma. 
sios CitlcrlC9 fto i ui otnifoe eidm brefioRe acori tttlH 
itl bce tfi omt^ Ml Difeeoi io Jure ooftro ni((|t 

. \mi\vSi exprimiret. Sgi l)ai Dec Atoisiijs , ctn SReapoli.- 
ianijitt>ec 3uriit/ in feittcm Jraa. dt pjfegumy t)cm Ac- 
. cuRsio SBeofaO jjegeben. ®on ftiefem Aulisio ^ man ein 

Compendium UbCC bicDccretales JurisCanonici » fo ni(^ 
UnebOt ijl : 6< ifl alfO in conftituto poffelforio cinc tra- 

dicio brevis manus» ncmli(() i(() I)a6c cincm attf fcki^u^ 
leoo. gitblr. gdieben, foict^trgcflalt/ baf er nunm4|»r tii^ 
. otibcrf# ottctti^tcr, tm^^aiifcfften/foUcl i&eoiio. 

sfedne f^COMlMI/ OOb 10 bCT vcrus domidos fcQn fM. 

j) Traditio fymholka fit per fymbola , Dl)eC SCIDiffe 3<i^ 

cl^cn I «t in feudis burct) Dctt ^)ut , @ct)n)crl)t jc. wel^ ^ 

figoa arbicracia (inD* ^ic ctiam alias res per fymbsla 
tradi pofTunt» v. g« per clavcs horrei>per ramum, jg^e- 
bam t efieftncationen, ^SM m\ abec fleftOciKll io 10 . 
pnefent]» Nam fingitnr hic diqoid« fiAio inicanir na* 
turam; X&m Ctlt^al tradirct toirb / mu^ Cl /a praeTcns 
fei)n- Qpi<l fi trabes emerirn» & alicr illas fignavcrit . 
. an fymbolice mihi traditx funt / Stryckius ^at gcmct)^ 
nct f fymbolum muffc a re ipfa diftindum fcijn ; alfO 
fC9 e8 fymbolica tradirio. SiOleia Huberus fagct : Snt« 

IMff tlWl Ci rymbokim a re ipi^ di^Undum (C9lli^ ^vt 
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' De mijjibims. 

§.4|. Hocamplius>interdum& m*incertam per* 
£)nam coUata voluntas domini transfert rci proprie- 
tatem: utecce, pra^tores & confuies» cuin miiliiia 
jaftant in vulgus> ignorantt qnod eorum quisqae fit 
cxcepturus: & tamen, quia voluiit, quod quisque ac-. 
€elIerit>ejusLelie> fiaciii) cum douuuum cBid^nL(54) 

Dt 



IDir (K^ItCtt pro fymbolo s SigillutD eft inAar fymboli, 
Viil HvBER m Pr^le^. Conf. D$Jj[, mea : O^JrdtM- 
^ Tefia 9 tHOrtir 10 Oik OpiniQnes conciliiM 
93ifn)dkn tfl rymbolom & rigilloin cpnjunftum cum 
re & haberur pro iigno, pro fjmbolo , ac (i rc vera a, 

rc diftindum cffct. Unb Dicfc aKeeuunq HuBERi ift roeit 
fctfftr gtgtuRbet. 3e ftmplec bie ttm iniD , beflo mct)i; 
SymboU ita\xi)in frt > babec oXi bie Koinec nafl) uttb riacf) 
rafiinirtet mutDta ^ imb {alm , ba^ bie Symboia nmi 
jitopufiges odren^ fo (amen auc^ folcfce ab/ n)cict)eS aucf) 
ftco ttitf S)w#(n flcfi^c^i Dit «6«; ium W qo0 

ImiIwii* 

(S4) ^ier tfl TRutoiriAms t)on btn DoAoribos fe()r gemi0^ 
^anbelt morben* £)er Cafus : aBenn nian C^elb auS^ 
»urff</ e.g» 5eo ber 5taDfer*3BaM ^ cum ia Capimium 

iretur &c. mt ifl boi fir etnc Traditio ? Plurimi JCti 
Romani [)ttl(en Cj pro traditione in perfanam inccrtam. 

Unfere Phiiofophi unter ben^uriflen Uubm imrukCi iiitb 

fogen/ e« fet) t)ie[mel)r dereliaioii traditio itt PcrTonam 

incertam fc9 mi QNi8bcrlict)el. S)i(fcl fogct nubt oaeiii 

PussNDOjtFf t fonbern aU(() Thomasws ad SHrsKMtmn 

XmtAH tm m Mcfcc Coatrofers tiicl)t biel 9Clcqert ifi / 
' fomuf mfl«l>o*njiffen, baf Wc aUe3uriaenfnkrtl diftin- 
guiret, unb baf man bigojeilen fagen (bnnc/ niagis aii- 

quem dcreliquilfe aliquid , 5if©eilen aber/ magis in in- 
ccrtam perfonam tradidifTe. (Jg i(l gar ni1)t abfurd. 

2)ie atomtfitcn 3uri|ten / melfte* iouier raffinirte geute 

toarcn/ raifonnittcn na4 tbrer arte jtiris fo ; Si mifBlia 
fp«r^ in vulgps, fe t4> ()a(CII, vt perfona ex Ikm 
ccem hominom rem meam halieat ^ tlMt fi rem dero* 

Itnqno, fo tcrfinitRcte ^ tittcf) nii|)t Dtcl barum / o5 e^ ju 

©runbe geftet/ ober con einem ©iet) mn^iti njirb^ oDer 

&ttlMct)t I o0ir ol) e^ cin ^cnfcO kl^vmu SScnn i^ mi 

au<< 
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babitis pro dercliSlo. 

$• 4<f, Qua ratione yerius eflc videtur, fi rem pro 

derelido a domino habitaai occupavcric quis , ftatim 
eum dominum eJiki* Pro dereli<^ autem. habedir» 
quad doxninus ea mence abjecerjc , ut id in itaBnero 
rerum fuarum eile nolit; ; ideocjuc ftatim domiiaiis . 

?ius ^e deiimi;, ' . 

Pf^ja^ii in mare levandd^ nwu eaufi^ Dc bU^ 

$• 47« AUa ianc cania cft earum rermn , qu$e in 
tcmpdhtc lcvanck navis caulft cjiciuntur, ( j j ) H« 

' ' cnim 



^ ammV^tf fp iU meine ImeBtion , ut hnbeant homines ex 

' hac turba i ^perfoiuri foOcn c« ftafttn , unrergc&en foa cl 

llU^i «erDerOen amO nicl^r* £rgo magis bic trado rem. 

qvam derciinqno. nuii 0leic5 pUlolopliicc fcu 

Hnf fltOfCtt ttWerflKiO intcr haiic mditiofiem in perfo^ 
moeitam im& darcliaidnem flnbe , \m$ ioH) 
ibten Principiis nrtfteifen / unb Tribonianus ijcn bic* 
fe$ nm fur jic^ gefagtr, fonDern aiic bie alren JCti |)abcn 
^ wefc« f(t)Dn gefcset. SKan Darff alfo ni^r fo auf i[)n log^ 
1) lieben. ©enn O iH ec nic()r VKi}titt m\ bicfcr DeGifion, 
^ j a) t)a5en jte t)oc() sUiquid rationis gcljabr , iinD eincn rccl* 

j )M.Uf^)a^i M fosc^P wiOt m, mn l&n^ 
wn. 

(n) Qu. bcnn j^aatio io mam einedendidki? Refp. 

. . €< fa)(imt,qaod iic; ^kfwtmti» iM ^Ruf aiamst, 

* \Ht tbltt an< Siot^ Si fitic neceffitate ejiciat , fo t|) ^ 

' fcin Bacitfel , bap er e? ni6)t mc^c ftaben mia ; in neccf- 
flwte aber finD »tr nic^r frcogebig. ©cgcn mcn ftnb mic 
alfo in mari liberaies ? ©icImcDr mocOtcn mir biefeS lieSec , 
Malm/ m mocI)ten tS md) sern mieber babcn. Fiago 

[ ergo , rcs tuas in mare projedas ad littos ^umcUi > tii. 
4- f^perifi mam rem <c potcs aSirmare clare : mnc rem 
. ::^^^tini eflc aja» |an man bit cxccptiooem d^iftioiii^ 
P4rt^. M > pCtCupaitiiipis ex pane alterina 9Qrf4)uQcn? 
• " Jtet^; 0lcirt. Ji|c^ iil iieceffiure^\nion cft liberalem 
:; .cffe. ■ Jacere ' extra neceflitsitcm liberalitatem involvit 

; 4cKjUAioacav Hoc cafu rcftc fit occup^iua, fccus 
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eium dominorum permanenc : quia palam eft , eas 
non eo animo ejici > quod quis eas haDere nolit» ied 

quo magis cum ipia navi maris periculum effugiant. 

• , ' Qua 



.ac pciori. SMfa dedamirctOMII dC» IMCte MQril^ 

8lc^(/ muc Mc SSmWm, Dit oBtf, iMtf mi< Mn 
sDtecr ex nauftagto anl ganb geiriet^n mtrb , occupirctt . 
unt) nt(()(l tDiebei geben , ja fo oariSOu birten, ia^ cc bcn 

, 6n:dnD fecincn mbgc ^n^gcmein b^t man biefe^ fiir cr# ^ 
tDa^ unbiatsef , aHm tocnn fattf! mW f iinblicbe^ m bct 
SEBelt ivdre , flunbe el qut. 3t)r (Sebrt lt)ut aucb ntcbt^ 

' tam, el 9efd!)et)cn tdglicb munbecltcbe SuppHqoen an ®Ott* 
2)cr jjombolmcr intcnuon ifi, ba^ , mm ®Oit ia eini» 
gc £ai(f Ottf bcc ecc ocmnglucfcti Iteffe, ec tt)tiea t)or an^ 
tcrn biciutficmorfi^enc SBoaicii n £l)ca OKCbcn lafft. 

jotdidircn OflC in unfcrm Oc6ce utibutem temporarlam i 

SuU^t Mttyen mt eine Ciauful an ; SBenn el ^Ott gc# 
fdnig bai berjlel)et )l(b ol)ncbcm wobl. Da^Stranb^ 
Stc^t ifl ubtraa gevefen, in @(bmeben, Srctncf reicb / 
aDeutftblanb / ©dnncmarcf. 3n ©dnnemarJ ill cl erjt 
lempore Carou V. a&fommtn, unb fpdter. 2)cn Sorns 
^olmcrn aber bat man el gelaffcn/ tocU bie Scutc fonfl nicbK 
m lcbcn ftokn , barum bat cl ibncn bcr 9i>\\\% cQocedirct* 
-Moxm tm hicM 9ic(bi ? bicDoitHtcn fogtcn / oii Mt 

nif cn Stbmcr , hoftif » hliAiUr eft • quodcnnqufif nacai» 

TS>ic Stcmbcn Mitt iingctKthcn , mtc Scinbc, mtlbc lcntc* 
tPil^ W^noct) im 5tei^ fo ofel/all fremb, c.g. etit 

rYibilDer / frcmber S:crl. 9Raii nabm aflel frentbc wcg. 
SBtlbfangl^atecbt ifl uberafl «cmefen in Dcutf^anb , 

P\a \\m\ bie ganbflretdfter , Vagabonds ju 5lne4)ten gemacbCf* 

- SBer feinen ^pap J)atte , mar ein grember , ein Seinb. 3« 
JDcutfcblanb tDar bal SBtlbfangl - 9le(bt (in Regaie impe* 
ratoris. ;Die mciflen Snrflcn maren mit bcm aBilbfangi:: 

: SRecbt bftebnet. ^ai eiranb^SRcibl ifl ni(|)ti anbcr<, «l< 

Jus WildiaQmnii in m. gtontettalfo Omb iMtf &tCX(^ 

Stect)! defendiccn. ^ebcrman t9cif , mal babin fd^rct/ bd« 
Don 6efomme er nicbtl miebcr. €1 i|l aucb fcbmer iu hu 
«eifen / hanc rem cffe meam. ©omm ifl in gconcfrci^ 
cine qeiDiffe 3eit oefc^et tDorbcn t)on |. SJtbttaten ; nacl) bc^ 
ren SBcrlauff ci bem Fifco. Ob cl nun ber Fifcus 
bef5hmit na^b etttem ^D^onat / obero5 cl bieiBornbolmeif 

' iUi<f|u M miwKB # i(t lincciA^i und ratio^i^iica \% 
1 - " ^lobcj)/ 
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Qua de caufa» fi quis eas fludtibus expulfas,vei eciai^ 
in ipfb mfiri naftus > lucrandi aAimo abftulerit> fiir- 
tum committit. Neclonge videntiir difcedere ab his, 
qux de rheda currence > noii inceiligendbus dominii^ 
cadunc. (^6) 

TITULUS n. 
DE REBUS CORPORA- 

LIBUS ET INCORPORA- 

UBUS. 

Secuttda Rertm divifio» 

QUnlam praneita res corporales funt, quxdam 
incorporales. Corporales hac fiint , qux iiia 
nanira tangi poflimt: (i> veluti fundus, homo, ve- 
' ' flis, 

excrciren Mffcf. 

(t6) 5Benn i* fonft c(»a« Dcrllcre, c. g. Don bcm mmn , 
fo iH c£ cben/ oU mcnn tc() ctiDad in mari Dcrlterc SBcc 

HMrt) ^tec animum detelinquendt ^abcn et)eC fC(Kft l&H^ 

' nen ? ;ajcr c^ /inbet imb tiut» miebcr gicbt r Airtum fa- 
cit. aBom fk^ Dcr domintu tiiit^t 4uf{em (an , belHiit cl 

• tcr invcmor nocO bcr aektinttiffit * fDnfi gebtettil Dcn 

Fifco, Det ^ imi Invenmi iw prannittm invcmiiMiis. 

.MfiveiieQ m/b el Den amicn gcgcbcn. finb lamer ar- 
bitrina ex icgibus civiiibui. 38cnn ober tcin le» Da i|i^ 

tnfciitor rem retinec. 

(0 t)i<f<sn £iml m bem bortam , ju UKictKai te 

vmif Wimt, abgeA^nbirt , bomb man (KrMttbtincn 

&ttm ad .Servitntesmmbenfbllnt Rcs corporalcf tterben 

' definiret , qu« t:mgi potfunt. f< jft aber ju roiiTen, 

• bOj bOi SBJort tangere Drec pro omni fenfu corporeo qe^ 
nomincn Wjcrbe» Romanl id corporale appclJabant, quod 
in feofus incurrit ; cangi res dicuntur , qu« fenfu cor- 

porco percipiuntur. ftaben bic 9iomif(bcn 3nci(icn fa 
I I9(|| fie Stoici flMten taftum primirittm 

. fc ■ 
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ftis, aimmij argentumi & deniqiie alia? res inna* 
inerabileSi Incorporales autcm Ixmt, tjux cangi nott 
pofluiit, qualia func ea> quce lii jure ebnriftunt: Viu!:* 
ut haereditas , ufustruchis , ufus & obligatibncs quo- 
quo modo contrad^e. Nec ad rem pertinet , quod 
in h^reditate res <:orporales condnentun r4am '8t: 
frudus, qui cx fundo percipiuntur^ i;qrporales funt* 

— ' >^ s , , , ^ 

ic generalem fen£u|n vocant» &,putantj omnes (enriju 
ia uiuim tadum refolvi poflbt. fa|l n)j( CAKTEsrijs^^g^ 

HICOtlM* vid. SmcA littb Ltpm ^jfit^^fs Afks L u 

tefiphi LUnm ft Hfiim , it. Casp. VmvMs k PddU 
Phfhjophia Stoica, Ea vero > quse in fenfus corporeos 
hon incurrunt , fed tantum intelliguntur , vocabant Ro* 
mani non-entia, non exiftcntia, quamvis non fint nU 
hi^: vid. Noodt Probal/il Jun Qv. JLz» C. |. Wesen- 
BECius i» ParaMiis (jtt gtO^ quarto cum Notis Vinnii) 

ibit bte Digefta » (iti oele^mj 9u0/ aut ioei(t)tf 
. I^altt/ ftU Qttf (ia<6(()miralim. ^iefier Qftiitct res incof- 

: porales non^ei^tia. Joli. Smnclinis C^pictt t)iefcl*tttl 

7hej2. biojg conrjgiret/ unD miebcc Bacmovium unb Vi»» 
NIUM gcjeiget, baf fie nidn ucrflanlxn, quo fenfa Wesen» 

BKCius res incorporales non-cntia vocet. Re$ incorpo* 
rales non funt non-entia, mcil nwn ex effedu fuljet/ 
maxime aliquid e/fe > Sc funt tamen non - entia fepfu 
£toico > quia corpori opponumttr» Tektuluamus ^ot 
, ^ Ht^e Prindpia ge(Kl6t, tttDtm tt f<^i^ Omne, qubd 
: 1100. eQfpoream eft » .eft iioti^eiit § nou ekiiUiu ioL 
: eorptcdifer > it Deos eft .cotpm > L e. re veia eitiAeds» 

S>ie 9i&mer fagten , bie Jura ^nb ferne Subftantiie in ion« 

gum , latum atque profiindam c^tcnfae , jte finb abet! 
tOCb feine non - entia pure talia * fed entia mOralla in* 
telligibilia i Obligatio mitb nitftr gcfcljcn , QttO^iVl ObCC 

mtiiiiMh (^^^^ ^^^^^ ^^i^b rcrt) (]cfel)cn. i|l feiti 
iioti-^> fonbcnt nur fcin ens ienfibiie, e6cn fo menig 
oU m» * i)^^^ I (?^cof(ten^@tue{ otfCft 

iKlt^ t)Cttn ^^ot ^tlfct i6. (Sf)r* valor eft r<s iucbrpo^ 
fali$ , cin tittmeriis ) MaiTam fielKl lltdh ^ Obce valorem 
t)i(b|| fed Tidot tameB npii^eft qoti*e|i$i.&d etii ati*^ 
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6c idy quod p: aliqua obligacion^ nobi^ dcbecur^ ple* 
rumque corporale r vdmi fimdtts^ homo, pecu« 
nia. Nam ip(um jus, tereditatis , & ipfum jus uten- 
fli fruendi» & ipliim jus obiigationis incorporale e£b- 
£od4n ticiaieto fnxf jura* pr^iofiun urbafunrpm £s 
ruiUcorum, <ju»x etiam fervitutes vo^^tiu:. 

TlTU- 



qood lottltigibile'»' vUlbile etiam ratione effcduc ^ 
emnes coQtradus Sc oliligationes , moralia artificia funt 
non-cntia certo refpedu. SenecA fofl JtDQC 6- CA* 
bit Surijlen mam btt Locutlon : HaredUMes ad rts iit- 
tOrf iraUs , res haredi^arias ad tes corporales ferttnere^ iWlif 

tiAoiSitt \icibuii mtt \iS) alauk , tt ^ QictKCtncObjedKv 
bic cincr semadK/ bci; (cm 3tiriR jtincrcn / Dcim &neca 

MrfblllbM Jus Romaitiimpi. Bsuk^^cku h$ Ot/ettf fuia 

fagct/ ftt) iintn6g(i(t) / 1)^^ SimcA p tumm acmcfen* 

Oiodlie jus att^btit ad mundum intelligibilcm > f<d cfie»' 

Au cft fenfibiiis , e.g. i(t) latJe Dit ciiic ganfteStttH/rem 

maxime corporalcm > utlb ncf)niC inil' jus colleAandi 
rem incorporalcm. S5ic Res corpor^ks (inb vcl mMes» 
vel immhiles, Immobil^, eft » quod velplane ikon> vel 
ftlcem difficulter de loco in locum movetur. S)itRes 
iqcorporales dbcr fin&:CigcmIfa|^ mMT mobiles t]0(t) imF- 

mobiies. 2)<it)(r"itknh gcfrdgct ti»trl> , nMinn iMt ctecfc 
ftinc licgcnbc unD fa^rcnDc ^oabc t)(i'mad)ct t)dtt( / 06 ouc^ 
Donmter bic Jura Dcrjlc^cn '/ fo fan man imt nact) dci: 
SubtUitdt nicl)t anberg/ a(g mtt 92(in ammort^n; mcnnict) 
obcr in praxi interpretircn fofl ^ fo fou i(() nic()t auDcr*/ 
(rf j mit 3a antmorten. Senn mi D(r QJamr Dooan/ 

an jura fmt immobiIi^> an vcro mobilia? ^ai}(tau(6 



gice fiapct mon C^. ja^ hyj[>odiec» in re imniobili cft 
ctiam immpbile > 9{(ict)mic man fenfti juridico fttfCC: 
(^od qua^dam rcs mobiles fiant immobiles» e. g. DiC 

SBcncH in divcrforiis , bag Oeffl)uf5 tu Dcr Scflung , Dcnn 
Dicfc unD DariU deftiniret , fia^ fie Da Meiben foaen. OD 
ttiau nun ffton in genere (eict)t fet)cn fan/wai (tn( ?esmo- 

bilis OD(C immobilis fepi (b H)irD DOCD in fpccie otft Uis 

i»^gcilrittcBi o»MtSB^^oDci;@(blff«4K«<)len 

aa 
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TITULUS IIL 

DE SERVITUTIBUS RU- 

STICORUM ET URBAJSIO. 

.... RUM PRi€DIORUM. 

De firvittitwuj rujticis, 

RUfticorum prafdiorum jura (i) lunt hapc: Iter, 
aduss via, aquxdu&us. iMr eit ]u$ euudii 
mibulandi hominis» non cdam jumentum agendi, 

vel 



. «dres mobilcs Ot)er immobiles ju Xi^mn, tX) ftennlXlj 
Jus Saxonicum t)i( 6ej}€ Decifion gcgc^en / Unb 0>M t)a^ / 

nwg Scb* SlietM aoanb* unb 5Raqel?fcll ifl , pro re immo- 

, ' bili ftdlr. Vid. Mattm.Wehneri a*y<i^. iVjS. Wtf . ^afer* 
ni^* <E j ^tfyi iH pCC definitione rerum corporalium 
Mt diftkiAion imer les mobiles unb immobiles ^ IMUg/ 

. OU bt( Urfotbe , Wmm ixr maritus haem mo* 

biliaris ifl , ob(r tDacum in Ctacurfu bU res mobiles f^/ 

oU bie immobiies , t^erfauffet mitm / a( i Q)el(tK< ^(ODcl 
gan^ anbere Urfa(t)en baJ. 

it) ^li^MWCiQKir baS jus hanreditai;ium pber hacreditas (U 
IK res inoMrporalis > btC res bsreditaria attr (tne res eor^ 

/ poraiis unb b(i|ce SiinECA» iMe'8(bQ4>i/ Dic 3urt0cit 

mi Uni^(1>crid4ci / M S^f^d^t : HaBreditasJeo ime 
4 tes incorporalis i alfo if}(< aud) mit bCltSerTlnitiiitiiftC* 

• f(baffeit/bi( an unb firfi(t)'«« incorporafcs jlnb/ bie^Sa* 
: (t)en a&er/ auf benen Die Scrvuutes ^afften , jtnb corpo. 

rales« Servituies & jttra perctptumur InulUBu , n)i( Ci- 

cERo Tofk. G ^ faget. iit abcr moW ju m? rtf cn , bai 

t)ier Vivix de fervitutibus perfonarum, al^ tOOt^OU in bctlt 

crjlen S5u(l) aeftanDdt »orben/ fonbern de fervitutibus rca^ 

liba8»defer¥imtibusrerumbic:f)teDe ijl. S)icServitustflvel 
perfanaUa,'irdpiaediidisfiTerealis^it| ]j(tKtrpmdiumfervie 
perfonsewtnbiefer piaBdiimip<aedio'& Scmtliseftisi 
re alienat prxdium & praediom requirinuv 2>ie Urfa(Ot/ 
Ibarum man auf Servitutem frel^ n^ar conjunda cum uii» 

lirate ncceffitias» ^(e|e< aOCtf inul WXi \\% fO CUiMbtn ; 
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»110 atr iUHMiicn am m miutit/ anb faiTmir f«i 

mt > e g; 3rt> ftflbe (ine acteft obir ttii<n mv ohiic iOafe 

fo bmc i.^ iim- r.on Dir mi, Mi mn DciitS E.m' 
do tn mtm Pr^d.um ju ieittn / ebcr mtin asitf) in Dcinctlt 

ferviens . niiD mein Fundus m Prjedium dmrtiiuiu/ 

gr ind...duum flcfcOrnmirb, foitlwnfltiKSiK 

. W ?r*dii fi(6(ta|i (0 fOtlCt Rmn, quod fervitus fu xtcr. 

. ngjtc 1(1. Dtnn i!t) j)abc la Dtt Intention, nicm Wut line 
i«erniptione nnt) btffdnDig nixm Ju mad;eii. i)a()(r» 

fagtn aiIC|) D»Do(fiores. quod in fervitutc caufaiffe *r 
beat naturalis. non vero caufa nrtificiali». Nwfininit» 
eit aeterna, c*tera omoia. non «^ue« ars enim interrBm- 



y vMn. .->..*.-»v... ^<»wc i-erpetuo pcaMMtt) nieum 
fit.wil? .volpi ^ ntal W*3uri(]cn de caufa perpe. 

.wa. ©tnn feKi)t6imr fa()cn ni(l)( aufDcn dominutii pra;. 

dM dotninatttis i Daruin fagicil |it , fervitutem faciendi - 
««I dari i fervientcm non debere facere , fed pati , fonft 
Warc Dlt cjiufa fervitutis ttUS)t naturalis, .fbaDern artificia! 
lis unD nitt)t perpetua. Natura perpen»^.anificium. 
& fa(;tum homm.s non ett perpetuum. Scntt iMnit 

fctr 6erv,ens ni(tt« t^UN t»ia oDtc.teir fofon UkM mos 
Wcftrmcflta Mangm / .aacin iiuniiiOt;. ,mmTaS* 
««^i">'r«>. «.««to «atolintl«u.^cn / tVS cS 

IrouftKn. Ii«efim careo p>«d>o . careo utilitate S 

^'&eryieps.fan Ki atttjcit Dcti dominanrem DcrbiitDfrn 'J^ec 

canfa nvS)t perpetua . v. g. aqu^duftus per fervitBtem 
/aciendi. fo Dag Dcr anStte in fuo f iindo (laticit ttft aiit# 

treOen fofl, Dag c^ in wtiiicii fundum fin» f«^. 

tus fecend. iecundutn priwipia Robmm* <M «ot^ por. 

S.'dli«Sf »wlfl-««9a- au.^gtn.i)rct itt. 

iu«to ttflM» l^iin , ut ex alieno aliquid accipiat. Mt 
Wn l)Cl(fet, nian tS m UKbt ferv.tutem taciendi . fed a 
Kn^J/X;* ^«•^''«■"'nas pr*du duowWi» li)UI 
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8(11 fagCt ntan ObtC ni(t)t/ fervUuiem in faciendo nofi . 
coafiikre 3 Dol mon nic fldauqncr , quod poireffor 
pracdii dminantis aliquid faccrc p^t, fptitHtn nuCDOttl 
pofleflbni praNlii fcrviemis. einigc opponircn : Wiit 
lan bal f<t)n; praediuni fcnriar pnedior .S)ie ^Hrfc» 

mn fervifcn la otft Dariitncn ctttanDcc # fic pacifcifcit Mil 

linant)CC Ubcr iit conceffioncm fervitutis » n^tC bcr Titiiis 
UtiO Bfrgxrus raifonnirct l)abcn- SlOcin tHt Utiliras mitD 

^tcr auf Daa Praedium gclcflct , iH) n)cnDc mctnc3Iuflcn »Dti ] 

tKtn Praedio ni(()t ab/ praedium & pratdium comparan- ' 

tui; Vid. DoNELLus. ^an ftc^a 9icr ni^t auf Dic ^er^ 

fonctti btC bal Pradinm iMrt^cn, qvi fuper pi^dio pa* 
dfcmiiiir» fOHMm mif IXII Pracdittni» qaod imnc mili» 
laMii pneAat |>a< Pr«dinm foO nt^K ^ t^ofao 

utiiitatem babcU/ fonDtrn ii foQ perpctoo tiule Mcibciu 

Caufa artificialis» fadum hominis if! ni(f)t pcrpctuum, 
fed i|ciHimemutaturi DcnU CS dcpendircf DOn DclanDcri] 
fCtnclR Arbirrio , mcnn ber dominus fcrvicns fcinCU 5f Opf 

ouficftct 9 tan cr mir utiiitatem ()emmcn. 92un (an mat 
Mpct)ariugciiMii)flM»c(Diii> aOein b\$ Dtefr^ gcfcbi^ 

|)Ct# Mlf .tnctn praedium carere tuilitatc» onD tClttPn^ 
Avn fci)ii« Fadnm ^ arciiciale quid t iaAum non 
eft artteintti; canla iiaCQrilisibta eft ^ema. Ergo fcr- 

vitus in faciendo non coolHUt apud Romaiiot. Er^ 
caufa naturaiis necdfario requiritur. !&ic mciftcn ^Utt^ 

flen carpircn Dicfcl, aU cinc Subtiiitdi, Oc oerileben cS 
nid&t. Dicis : Jtan i(b abcr Dic Servitutem i)abcn / Daf 
metnc coiumna , obcr SSalcf en auf Del anDern ^auer ItCi 
4tt# feiifc ober n)irl> (Mtfia^ , fo mu^ ftc ja DotO Der do-. 

minitf prxdii ferviemia micDCC ()CrftCflCtl? I^efp. Strtck 
fagct : Deiafiidetep ia pcffit t^ieittM olrfcar^ 

iinD tan manM noc() toiKtt Concept tma tmm^ 3M> 

|)af)C CinC anDcrC Raifon proponirct D^en. iefimHs 

facknda in Dcr 'Weucn BMithec. 2)er doitoinus Dcc 
S)7aucr/ qu^ P^ti debet,ut aiter onus imponatt rcfpe- 
du fervitutis nihil facit, fouDcm IDal Cr veficirct / tt)Ut 

cr jure dominii i mm cr ftc nicDt n)ta reficircn/ jmingcc 
nicmonD/ obcc cr ocrltcrci f^in domimum, nnD bci: 

^ctaniniis praedii dofnloaiitit acquirirci Cl. Nam tunc de- 
idiqpiift ▼ideciir4| fic» Tera foa nemiiii fcrvin Dicet: 
Sl flicM Ml) ftrfkntcs^te iaciehdo confiftcotest €. j^ 

DtcSiraiis >lRiu)len? Kefp. DaDon Daben Dic d^omcr nvtfii 
^svuft. Vid. Dfjferu ch. Da vS) aud) mtmt, t)a$ Dcrfllci^' 

(^m«wcr^D Un 3ioiwm nuU (1911 foimctii Otmi ftc 
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tu nthdfMi*. 1 Praedium dQmimitt i|i / cui debetur fcr- 
witus . pnrdium fmieot , quod debct ftiYinitem. ©ij, 
K «^UOM ailCnt'*» patiendo oDtr in non facicndo , mh 

f^CmttUD l^i Namquinon facit. patitur, & qui pa- 

nwr, Don facit ©it gjomtr fagttn aud) . Servitutcs dan- 

•«» & concedumur . Doinit m Pr*dium CaDwd) Utile 

©trbcn nioflt > bie 3i6mer ()a6fn oiim vitam ftusaiem oc» 

mm , (i« f(!5<n «Uf utilitatem , nut)( Toliipt>te^. 



wr^us temponbus imm fcnritntem au^) propter ju- 
' «|iditatem Otfudb«Ae.g. fervitutem profpedus Vid 

aiU algDtnit t»{» mtl)C. Cicero fagtt : -« mehr ServiU 

«ites btt) einem ®ii(c tinD , ie tt)eurer m.-cD el Dft ift ciii 
- ^f^*^'."? i"^""* wr niittf nu^e. juainciU oS 

- differirel naO) Dec Capnce ber geute. D,» B„t) Die gene: 
Mha prinapia fcrvituti.» ^ ftnD tOWcr explicatione* 

- pr«<liai« wtcDenfaw, 

liafOINIR Mf FtMnim domitnns. <iK ouf melAej ^ieutt 
fiefe()tn •jrDtn mup, 06 ei ein rufticum o&tr urbanum 

IP / CtngetOeilet m fervitutes mfitcas & urhants, Romani 
. dicelxmt praedia a fine. ^n eincm Pr*dio ruftico ift DcT 

^ primanus finis Dte 2Siel).3ucD( unD Der ?i(f .tDau , iir (ntaii 
urbano afttr, ^»atiDcl luiD ©ewcrDc. 311 Dcr eiaMalS 

/ ttacprxdiumurbanum, (UiflwnftmDlrofticnm. 9f(fe 
baiie nan JlU^t UtirtlOt «cfCQCt : Senriw» lubana i|| , q u« 
debetw*»^ .10 orbe fito unD vice ve^a. $JO(in mail 

jS^'^:?'*''' '^'■^ ruftica. unC in rura 

^my. ««OM Pnetoria , quia dominus tanquam Pr*toc 

. in fuo «dificto agebat. 3)i( sfiornetimeH in iRom roobn* 
len Ueocrauf Dem eanDci in Dec@taDt mac aac< untcc cin« 
««Der. 2)a^ec (ttngcn Die '^vm^.n. an ju- difputiren :, oj 

A^«„/"J^!l^ ^I~J" iOcroiwgcnmufim 
fic auf ctn aiiocc f undamnt m)) oifp fot,c man auf 

9Mpr»dwm domin«iu^ MD tem VUCDC Servitus outll 
Wbuia ^enamct , IMim glcitt) pwetfinm rullicum bcmfel»- 

. . -r"f*^« / * nce verfa , roenn j. (£. ber ant ere fetn Siel) 
.ttjcto mem ^>auMc*iDen fonte. 3>a()er fan oucl) eiue fer- 

urbana , li pra;dio ruftico dominanti fiat , v. g. 
; ftillicidium , cine fervitus rutlica tPeriien / etiamii jp tirbe . 
• ' MM»I «» «enere nuc «jlK &iTttatt|, fb bf# 
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Vel vehiculum. (.x) Adlus eft jus agendi jumeQtum, 

vcl vcluculiim- (5) Itaque qui Ivabct iter , a:cum 
jion habet : fed t|iu adum habet^ ^ iccr habet, eoquc 
uti poteft etiam Ime jumehto. Via ieft .)us'eundi & 
ag^ndi &c anibulandi honiinis (-4.; : nain &c kcx Sc 

f ommt bOCb fol(l)e pro diverfitate relaciamim , pfi qtdn 
Pritdium utile OU;D/ IKMidftkiMm D^nominationes» 

non IMMI JvsfrunAifo J^i pnn itittiUt ntib rpecificsm4iK& 
Um babero bai)c9 tMic bi^(£ctt&tni|fn fobbcr SSorici; iu 
bel)altcn jiiil). ' - ' 

(l) /^r, b.l. ein Jfug^Pfab/ cft, ubi aliquis 5t vel pet 
pedes, vel jumento. Jure Romano IDerben 1. ^lS)ll\j batill 
Crforbcrt : benn bcC dominus pr^dli fervientis mul^ foU 

cben biirct) fim &ui fo brcit ma(t)cu, ba$ ul) au4) Datauf 
rcitenfan. ' ' 1 
0) ^Sus^ l^i. Pici»«Cricb/ t|l| ba ict) cin 9Bic& ooc imc 
( bcrirctbcn/ o^r aucO mii eiiicc Cbaife ubcr M ani^crti 
' fcincn fundum fat)ren (an. S>ariu geb^nn 4- ®(t)ub / 
looraul man itcbet/ ba^i n)cr Servitacem aAus |)ai^ foU 
^r auit) iter ^aDe. . 
(4) ^#^9 b i- ein ^a|)r^a?c£(/ ill/ Da ict) u6cr bicfcS auc5 
mit eiiiem Ealt^SBagcn fai)rcn , iinb haftam ercdam tragen 
fan. ©iefcS erforbcrt ciiie asccitcoon 8. ^t)ul)/ unb in 

anfraiflum boppctt fo Oicl / ncmlict) 1 6. @Cbu[) / Unb IDtRtt 

ctn^a 'Me bon ciiicm Q$aum bcruber ^angcn/ fo muflea 
^Uft f^ mh atgefc()nittcn ocrbm/ ba^ ein beiabcncir aBBo^ 
Acn baruntcc fobrcn fan* 1 Sktl $patium viae tfi inKir 

in Legibut determinirct/ man nhnmt H aber bocb in praxi 

fo gcnau nid[)t/ e. g, mi\n bcr an&cre i^m bicfe 8. @(t)ub 
Dber in anfraau 16. @cbul) imar IdiTct / abereinen 3aun 
tabft) macbct/ unD viam cinfc()licjrct , mcil ilcb bicl 2Caffetr 
ta fammlet , unb cr mm beS SEflorail^ viam ni(t)t rccl^t 
faoutben.fan. ®cr nim fcfvirutem viae ()at; berbai aud[> 

aAum & iter. i^oct) t(l UOCl) iU obferviren/ bap/ mcntl 
jbicr fkbct: ^^^^^ eft m eundi & agcmii ir amM^mdfi tt 

l^erncfr ob unb ciAcrleo n^drcn^ toiciiitdb 

teI6|l bcr Srail^flfCte 3urift/ Fiuikc. CbMifANi» OmmtenK 

J. civ. Z. 4. C ii. nad) ber Definitbn, bic f)icr flebet# 
baftir gebaltcn SlOcin e^ muf oftnrtreitig aObicr fiir eun^ 
^Uftn mtitn vehundi y n)ie foldjc^ nict)t aflcin Bynkers- , 

noui Zv4« oi/: c 7, gar biuaicb 0Cict9Ci/4onbcro ct (ic^ 
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' _ • • 
aAum vk in |e concinec. AquarUat9:u5 cft jus zffiBt 

ducciicLc per funJum aiicnum, (j) 

. De firvitutibfis urianis. 

§. I. Pnedionim urbanorum iervitutes funt hac» 

qui idificiis inhafrentl^ideo urbanorum praedierunl 
4icta^ > quoniana ardiiici^ omnia urbana pr^edia appel* 
Ittnous, etfi in ^iUa acctificata (unt, Item urbano- 
rum praediol^um lcrvicuces ivinc \\x : uc vicinus o- 
nfer^ vicini ruftiiiear (^) ^ut in parietem ejus 
UCMt. ^^icino tignintv -immittere (7) : ut (tiilici- 

• . dium 

l)cl au(t) in Xiin LL. PamhB. baJ 3EBort vehcndi auj6ru(E^ 
. licft. 5Ba« aber bei) bcn i}iort?ern vehkuhm iii^tx^vn^ Dat 

* l)at ScHEFFERus de re vehkulars veterum 

i^y^^quadiiBus y t). l eine C&afT^r^&citung / ba tKC an^ 

• bcreUiDmiiiii^; baf tc^ etnen Caoai |iei)e. ^^lus Dtefent ' 
..iUKbfoliienbcii Cn»npe(n iDteD mon fcbeni <|iiod omnis 

^ fervitt». coofiftat in patiendo f non vcro m ficieiido.. 

Scna Ob f(Oon td) , bcr ic^ bie Servitutcm aciuaeduans ' 

burd) einc5 anDcrn Praedium ^abe , Dcn Canai aucD retni^ 

' gen !an/ UnD ei alfO fcftcinet , fervitutem confiftere in fa- 

^ cjendoj,fo iil Do^) oben.f(t)on gcfaqet roorDen/ Dap maii 
' I)tertnnen iitc^t auf DaS prasdium dominans unD DeiTen 
: Dominam , fonDcrniuif Dcn Servienccni fejjcn mtttT</n>el« 
^ AMB aOeKtt, m oiiA bict^bc^Den iDttD : Dcnn Dcc' 
fement mii| c< lctbeit^ bap Dct anDcrc Mt. €ana( cctnigc/ 

ille qoidem» qt^ dorainans praediompoffidet» £icic ali- 

quid) (ed ferviens patitur. 

(6) Servitus prsedii urbani eft,quae praedio urbano ckbe- 
tur. p\i[^it (|et)6ret onerts feren^ii fervhusy miXW cilKC 

. auf feinec 3BanD onus meum rragen mu^. in fuperficic 
t|l Dec Unterf(t)eiD; Da^ ict) eitien canonem oDec ^oDen^: 

< ^int pro Aiperficie bcjaMe. Vid. Herth Dijet^^ 4^ Su^ 

< ffirjciet Dcr Dicfci moU HniiCCiC^Det. In fern^te Qtieris 

. ferendi . Da M onlwn ^auct cinc ganfte Sdd lAcr ^ 

bduDC tr(t(J€t, DeiOble id) n\t)tS, Caeteram baoc fervitaleil^ 

non in fado confittere, fupra dixiraus. 

(7) Servhus tigm 'tmmHtendi ijl / rDCnn i^ lU DcS anDcm 

ajjauec nur cinen ajaicfcn cinfpiiicn Darft^ unD diHeriret 

AllO DKjC Scxviius. Dpn j^et DOrtgen/ ut uiajus minus. ' 

Xi Dicts: 
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(iium (g) , vei dumen (9) recipiac quis iivaedes iuas» 
vel in ar^am > .-vel* in doacam (i o) i vel lum recipiat: 



Dicu ; s>itt ifl ja aui!) ein Onus ? Rcfp. Oqus ifl , t»entt 

• tims anf Dcl aflDcrn 5Banb qcUget mirl) ; ()icr ift aber nuc 
cin 25aWett auf ftk2Ban& aeHcmimt- inh«et autem haec 
fenritus w», iKrgcftoU/ 90^ mcttn bal 9au$ ooit neucoi 
aufsebauct imrt) «^atemb m^n; aKaucr otitiiblctteniitiif|/ 

m tignum hninittere queam. 

(8) servitui p/mcyii , t) i. mQad)^trauffcf^/ cduti 

' aqua pluvla ex tedo ftillatim & guttatim cadit. 

(jeiiTet/ roenn Du leiDcn muii, ut ego avertam ici 

fundum luum ftillicidium ex fundo meo. Nen aver^ 
tendf . quid hoc eft ? Bachovius UUD Titius mCDncn $ 

ti difrerireRi(t)(Don jcncm , auf Dec ctncn eciu fco nuc 

^ > tHtf jnc, HUf t^^^iMrn DtC obligatio Sed ciaie t^mcn 
diftingnunt^r. ^ Uttt) alfO ^eiffCC Servitus «eii avertendi 
^ lliiricidii , obt mihi domino pnedti mei 0011 licet fliUi- 

• ciduim avertcre alio, fed ubi ilfod {Mraecifi i»^ieil«m 
fundum vertere debeo , mcil Ctma Dc* anDcm ®Ut OOHl 

' SRcgcn^aeaiTcr , au« aDer&anD Urfac^cn cincn giutjcn ^t, 
oDcr ctma mcil Dcr anDcrc cine Profcffion l)at , morju cc 
^csco^aBBaf cc btmSiU , odcUl ctn aaDa;cc nitlH btauctKn 
'^tt. ^ . ^ . . ^ 

(9) e*eil fO ifl C* mtt t)CC Semmte Aumms sverMtdM & 
mm wrU/M bcf(()aifcn. ^hmm eft c»Qgeries & itiokt 
aquarum , fo mit CtnCT Fprce CttmcbCC DOn 06cn OfeCC tH)lt 

itnten fdnt. UnD ob fd)on Da« SRcflcn^mjfcc iuflti W ^ fo 
fan icO Doct) Da^ Onus mir aufburDen laffcn / Da^ tco tbm 
' ti laffe , oDcr mir augDingen 1 fo itft gKangel an sajaffec 

ftdttC / Dap cr mir f0lC()C< laffC : hinc avcrtit in mcum fun- 
dum, &..qai4em non folum perfonaliter • fed & rca- 
liter. 

(10) iftrfwMvf ChAca ifl , Da i(() Dutct) t)c9 anDcrtt ^auf oDcK 
^of ba< epttl^SBaffcr tett linc^lauf cn (affcn* Si ftercus 

▼el lotimii immittainir^ injtiriaram aftiom locus eft» 

ffion Dcn 9i6mern , Dic fo reinlicft Ubtcn tn 9iom, IdffcC 
ftc^ flar nicfctpracfumircn, Da^ fic DcrflUic^)cn impuntatcs 

in publico per fervitutes crlauDCt ^n. aScnn %i CC^ 

nctc; toar im SiuflcnMitf anf Dcn ©affcn inaan^aiom fcin 

SSaffCr tncftf W WCn- Vid. Raphael Fabrotti ^ AciM- 
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& ne altius quis toUat aedes fuas (11), nc liunmibus 
vicinioiHciac (ix) 

• ^ ' . • De 

jungtn getiUNfKt # aquaedu^, mie man cWm aucb lu 

(11) e* t)etni(t)t aatin Bachovtos , fonbtra amftTirius ge< 

OKOntCi Cl f(t) |9if0in bcr Servituce altius toUendi unb 
>^^tius non toilendi , }Q>if(^eu t>tt Servitute luminum, uub 
. Sie luminibus officiatiur, ]n)ifct)en DCC Servitute profpeAuss 

l^iinl) ne profpc^ officiacur , |iiis auoecec uuiecfdKtD ^ 
'j^ali b9$ ouf cuitt ®ette M Jus jm^ onf bcc on&craMc 

jk^tffiBrircn aaert)tHg< t>on tinanbcr. Sliro in fern^ 
Bt^ie aitius toUendi mu|> mau etne ©ecfatTiina ^^Ljpponicen^ 
. tocrgleict^m bt\) ten 9i5mern ex ftamto flenxfen , 5fcafftbe# , 

rcneineceiiie aemiiTc iKaape im 99auen obferviccn mufle 
> * in favorem vicini. ©ec 3la(t)bac ©ac alfo ni(t)t fct)ulDia 
^jo lciben/ Oaf bcc anbecc bo^ec bauetc^ alt Da< ocfcfitc 
^fBlMf tDac* Sj(?unt) ii)m abccfce^; mmMcoacedi^ 
idim mUt, bap DcrgiiiitKn Servitus » Hm/ cU . 
^^fwflcflauftct/ fetmm J^i^au^cl^ee mrDc; mibaUf 

benn muflc ^ Icit^cn , ba^ Dci^anDcrc i)o^c iKiuctc. lAu 

x f^ ftl bat Lbamw» Oiselius ad In/fi$. Caji • in Schultikgii 

A fitrispruJ. Ante - Jufitman f(t)on angemcrcEet. Dio 

c;^ Cassius eCJcWet/ Da^ bie Senatores ju SRom Dem AuGUiTO 

. /|9ecat()(n, ec folte ni^t (eiDen/ Daf Die l^eute fo bocb bauc? 
.^ ccn* Sxnubafo bielcBeutc na(t)9iom tmtWf fo bauete 
■,^mm vomx ^6^ec / mic bic 3iibcn lu Scancf fucr. S)a on»'^ 
^^llKi^u?^^ tDac auib bcmStacbbac mibc^ 

^ a(fo tH>()cr boncn molic^ muOc ^ cm^ 

-JfnSvLnk yicini t)a6en- • Servitas alcto» non toPendi abfC 

tmw man d fmc icge & menfura anjteber. ©etm 

^ mturalit^fan icft baueu usque ad coelum i DCC atTDerc ay 

bec ftebet eS nicbt secn/ Dap id) fo t)0(t) ubec fetn @)(bdube . 

()inaU$baUC/ tum ut plus aeris ac luminis ip(i relin« 
' quatuTytum neninam ipfi faci^m. 9IlfO triidiirei ec miC 

\ mic/ ut aitius non roiiam* !DaSi^ttci4)/ Damit ^cgct 

auf ftMmm.^QttjfC Me ServitHS altitts non toUendt. " 

(12) Seinnit lmmmm$ & m hmmAus o^cht$ir istifitftli 

, au(t) oon ctnigcn confiindtrct/ tS tluD obec imeo untecft^tc:? 

, V Deite @a(^m. ©enn fervitus luminum i(l in pariete alic- 

00 pbtc communii uRb t)(iffet alfo bal^e(t)ti Da i(t) in . 

Digm^ou L 
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$. z. Intcr rufticbnun prsedibnlm fervimtes qui- - 

dem computari rcdc pucanc atjux haultum, pccoris 
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\ ^c^f anDcrn SEBano cin 5<nrt«r'S!o* l}ab^ j Dcnrt 'bcc anDcr< 
' ' laii uun Da5 :$cn|]cr.to^ ni(f)t mcbr iU!im(t)cn. (J5cn fo iflt 

^ lA re communi > in hactenim lemp^r^ autHgo 4ke- 
* ' rius domimutti i commumo 'ell ' 'doAninitivi duOf uln:pr«L 
' .indivifoi quodammodb eft^res ali^ ilicuim inci^ I9# 

t4) &m9r^if|e i|t mtui mtt M anDmi f ars cnuutriffcn. 
' I)niQegcn' Servifus 'he -luiiAubmofiidatur i|i nkm\^ ifi 

' nteincr KU}cm\\ ^am m ^mWa Dnrct)brcct)cn laffc , Mtnit 
iify m Dt5 anDcrn ^of fcbcn taiu ©a fan jroar ucr an&ccc 

, ■ «lir folcte^ nubJ mrmcOrvn, cr fan t6 uiir abcr auf fcmcm 
©cnnb unD 33oDen ticrbaucn / Daiiiit imrO mic aOc in«tn 

tM)t ftcnoramcn. Ut ne hoc faciat, contrahirc id) Ullt 
t^m/ ne^Jpminibo^ ofiiciat» ile obitrAiat. 'Qp. Xan tt 

nlifc/ANt >»c «on obftante cincn s&wm iorwn? *efp. 

^ nim luminibus cmc proprie non Mtvixit ^ itd 

* V prorpc^i. $ dum arb^linn pono T iion ifedifidll (Sll)» 

* • li(^ 5c|lci)ctD<r UnicrffbeiD jmifctcn Dcr Servitute fro^eUm 
' un^ ffo^e&ut offictatur i bmn , Da^ ict) m Dcc crilcii 
^ ■ tifi^ bcnPro^petf^aufcincn (jcnjijTcn fundum, m cincn gc* 
- »iffcrt'®arfcn l)abc/ inDcr (c^iernabcr, ba^ i* ubcrall l)in 

Dcn Proijped frci) bei)altc/ n?ic j. S- in cincm Obfervatono. 
J^tcr (Ict)ct nict)U oon Dicfer Servitute, indcnr Dic 9i6mec 

'^"'linfinslicl), io conlHtuendis ferviturlbus nidt^t <Hlf 3uculidi« 

ntelb» fonbcttl Mop auf miiitarem gefe^en, flHtfOhl^ 
I =MooDT m Pr^iaHi. Jur: LA. i. Cof. j. flCiciflCi/ 6ip 

ttian tnb(cc(^ angefanflcn / fic() fervitmes propier jucii<i<fi* 
' tatcm, n?cqcn Dcl aAcrgnugen^/ ju conftituiren- aijeil a6ec 
i)icfc6i anfdnglitt) nid)! Qcfc6el)en, fo iji ciud) riur blo|i uri- 

V liias perpcrua praediorum Dcr finis primarius Der ^ervi» 

-j tutum gcmcfcn , auf n)e(c()en aud) in &|tarim(|^ MTiUbcit 

ftoup(f(ict)li(t) jn refleaircn ifl- ' ' 
di) S&t9 aflen Serviiuribus »crlieret bcr Serviens ctmolr 

* t)Cr dominus ferviens l(nl) ^dominans n>et;t)ett il}r 9)ic6 

mit cinanDcrf DicSCct)De iH ni(t)t btnMngdct) fur bc^Dc, 

. Qti. ^QD^u^Otr <iomious tosg? Refp, Sia4^.. ))Cn f iin<^>P"s 
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De Servitut. RnsTic. et Uebak. Prjed. 329 

* Qui fervitutem debere^ uel acquirete.poljuntj' 

§. 5. Ideo mitcm haf fervitfices praRiiorum appcl* 
lancura ^uoniaui iinc pra:diis conllicui non poilunc- 
NemQieniiii pQCeJttii^vit^qui^ ic^i^rer^jp^ vel^ 

ruftici prxdii,nifi qui habet pra?diuni:nec cjuiscjuam 
/debere > nUi qui pradiuui habec. • /- * . - ^ • * 

Qu^ilpuj rnodu feryitus conjlituit^r^ 

* • • . * 

$. 4. Si quis velit vicino aliquod jtis conftituere » * 

padlionibLis accjuc ftipulacionibus id effieeredebcc(i 
i^ocel^.etiam tcftaaiaitb c][uis jbarrcdein i&iriTi dai^iiha-» ' 
Te, oe -aitiu^ toilat cdes £ias , ne lumtnifius arc^ium 
vicini ofticiac; yel ut paciacur euiii iigiium iri paitie- 
cem iuurii imnjittet^s ftiilkidiihnve advdrfas eum 
liabcrc : vel ut patiatur cuni per funduih ire, agerc, 
acjuamv^ e:^ eo ducere. ^ • ' 

> • • \ TITU- 

— ' <■ I ■r» ■ ■■ t . / ^ — ' 

. Jprii^ l^ani mil| teC dptninus fervlens xm, aUcnavit « 
, CoifR, aliquid per concefiSonem fervicmis. j ]&||o fefvi» ' 
tutetn pfaBtendo perpecoam. Si paidui' tAk &k fuffi« 

cientia mihi* fervitus non cft perpetoa. 
(l4) la acqoirenda re aliena, bic man l)i«C aflejdt fuppo- 

mu, roicD confenfus ejus ccfcrDcrf/ beinetmafl genom* 
nten tDirb. Atqui in fervitute mlrb bcm dnbcrn timi 

r scHommeOi. fcittt Scti;t)cti eingefctrdiicFec/ feine Commo. 

. dh^ (ciwmmeh I unb cc offt 901; airt^^rtpffens t)a()ec 

HoKMiu^ .gaimWCt/in fervitutis <:oQftitacione aliquid de 
domti|io 4iieo me re yefa.alienare» uifl) tiCRmt K fervi« ^ 

^ tutem dominii irnminoqonenu 9Ran fan au^ Dicfeu , 
Concepc »ol)l pa^ircn laifen. Si ergo pacifcor cum al- ' 

|f tero • eftnc hoc Servitus ? Non , fed tancum padunu 
€S muf* iter, adus , via in exercitio Da fci)n/ adu dc- 
bco ambulare, agere, vehi, Ccflio ade^Te deber , alStentt 

, mc ii cctl cin in re , eine Servitus , Docbec mt ti 

HUC Cin jus cx ftipulatu. Vid. BrIssc^mius fn iorm.P.iU 
, Conftitotio muf gc[(t)C^CII fcotl/ five ea liat intcr vivoi» 
five inter mortu^s > Ave ex auAoritate jucliciaU » ut fi 
#undus meus* Itne hac fervitnte mihi ftc imitiiis ob fap 

\ \\xi\^ f ublicx rationem. £)ag i|l ciUC Serv^ius quail 
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, ^50 ' tNSTITUT. JUSTINIANlLlB.II.TlT.IIL , 

TlTUi-US IV. ' 

DE USUFRUCTU. , 

USusfruftus cft jus aiienis reibtis utcndi, felva re« 
rum ,fubf);aiitia. Eft autem jus in corpore: quo 
fiibiato & ipfuiii ioUi Heceile cft. ( I ) 

■ -' > - " — ■ — " — — — i 

Naturalis. Q>irD abcr l)ier crforben : ut alius pracdium 
ycl acccdi vcl utilitas non percipi, vcl non inhabitari 
iiae pubUca& rationis damno poffit. De Servitute apud 
Komanos , qood ferop^ in patiendo conftiterit » fJngfn 

Sifot Saci^m tttfjiemetii , fep eine Capnce twn ^ 
^mcm l jie mtm QHMICII Servitut^ in fiuaaiao jii^ 

» gebeii. @D fpri(|>tTiTi0s tint ^Girmarihis $ dlcnt fte 

Oe^n Die gibmer mi^i, unb tft no(() bie ^raac : Ob man 
^ We£)emfd)m^ervitutcs, aljJJiJangviiRiiftleii, opcra*c«- 

' . ' aAionis &c. fcrvitutcs in faciendo neutien fan ? SlllCSer- 

vitutcs fmaen jmar a pado an, oetl ti abcr jura rcaiia 
^ (tnb f [d mu^ noct) ein fadum ^iitjufommen / t»cnn fonfl 
ttoiic id|) nuc etn jus perfonaicbnb iu belougcn* vid. Vm^ 

, KiuM $m. No%. ad k «. In fcrTtmtibas tiegaftm ||((|^ 

fiC^ daulwri niCbttm, illi p^ padbm, cg. ne «htd» 
; tollii. JIMciltjos.reatettaosfe^ 

jure dottlnii fernmiem tfamlbrfi^ • 
(i) SJlun fommen We Scrvitutes perfonalcs . ubi pracdium 

iervit pcrfonse. UJusfruBus nomen habct ab utendo & 
, fruendo : Utor ad tieceffitatem , fruor ad commoditar ; 

cefn. ©rep firaoe ^uriflen ^abeii de Ufufruaii geiii^ties 

ben* Galfanius , Profeilor |U Pifa , Albertus Leoninu^ 
, Fco£ itt ttsxm I Der auct) Rt^mfa Jfk unD Emenda^ 
, liiMWf flcft^rttbai/ imb Mo^ot. urmihiaQs ()eiffa $er- 
irima perlonaiis s res taar^ mihi felTir 9 m uear-6mir. 
V - Ufus 1)1/ toal an&ermdrt jl|fusfruftQS 1 fhiimur ad abun« . 
dantiam » utimur ad neccffitatcm. @o ret)en Plautus 

imt) afle Comici, ben Gcnium linguae gcnau beol)a(()« 
len 5 benn bie anbccn Autores reoen popuiariter. in 

se aliena ^abe 1$ alfo afletn ufum ad neceffiutem^. fed . 
' ^ firnftum etiam in illa re habeo ad jucunditatem vo- 
liuptatem. 2>aSbei|fetUfiisfnia;us legaltt,.iqm pecolia^ 
lem es Iqie habct ibnnank vCauialem tuniKt mcin, 

■ • "r « . 
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^Quiitis fnodif conftUuitttr. ' 

^ $.1. Ufusfrudus a.propa<;uteieparadonem're^^^ 
pic : i^^Q^l^jybwmQdj^fux^ quis 

' A \ • ufum- 



tKQ (in icbet dominus |^at/ qua domimis , (6en quia do* 
sninium efl caufa hujus ufiisfruAus. £)ie Frudus ntuf^ 

fen «Ifb^ {omimii cx fiiddo » uiiD muifcn ^efland ^iriNiii» 

Cfg» fi thefimmi ni iitDdo ufufrudkuani xvsmom^i 
42p* Aii iltt iM^iiRr Re^. TbeCiDnu i(} Mli ftn. 
Aiiit iiifi Gfamiiiadcc taUs* Ergo 6efommi i^n bec Pro^ 
prietarius, ni4)t DeC UfufiruAoarius. Pramuum invcn* 

tionls befommeic()^meiiecni(t)ll: Qu. Quid de metaiii- 

fodinis ilatucndum ? Refp. SSBenn metailifodinae in DCt: 

SEBelt adcen/ qu« enafccrentur , fo gienge e« m > aOein 
fo ftnt) m(()t aQe metaUifodin» fo bddnbig/ mte oie @a(ii^ 
£2ocacn* aDcm amb oai iM|HiKi0fe(, sefdO^i c»iii 

io#. ^abttll. Propriciariiu » iifimiftiifliMn ; con-^ 

i&osc» oio ni(t)( auci miMeicii , foittm^iwtf^uc ilcb 

6cf>altcn«* ^ £rgo fab« debcr niaiiefe fiiblfanMia > bcildo-, 
itnirat miS Cinma^l fein dominium , feinc rem confoli- 
dare, e. g. bcr dominus fliebf biefti ^^UUp in nfumfiru- 
Aum, niUp alfO h«c domus Weiften , h«c fubllantia, 
non alia. Ergo ii domus incendio conibmatur» non 
fcviTifcit haec fcrvicus , non iobaBMI aicie $ Ajiiiid. eft 
ui fcrricnte» pr«dbi inhaerct s nam kxc eriam in 
area pcrmancrc cmxsm* . Sic 9ttiM QHHtit ifi «fo^ 
finAa religieiit , baP /ocilil e«gr. qQgdri{a equo- 

fum ia ufmftfimMnii gtgeben mac/ oDet cinc S5ant)c ooti 
Muficu fervis , unb eincc Oaoon ftac5 / fo ^ocete bei: 
Ufusfirudus floc aufi Denn cJ mac ni^)t me&c ii«c qua- 

driga , haec focietas fervorum. Ergo f onte DCC Ufufru- 

auarius fundus ni(t)t muticei mccben. (sis QHu: ja viAiL 

QtCl^C hic hortns. hicagecf fi facics fuadi mocabatur. 
Syarom fagCt iMr J^nperator : £j? /tf^ #/1 mpm% fcil. io 
Jmc cor|iore. aOta Dedfiooibiis fcagct inail ^ en 
boet hicf hM numeat ? Afi^ corpus damr, fim« 

'chu. SGBec ouf 91(()tung gieh / ()at loo. Conclufio- 

^es gefaffet* Piffcrtvero domtmum uttle^ quod hic ad* 
^ fit particula proprietatis cum omni utilitate , ufusfru* 
Sus vcro omnem quidem utilitatem comprehendat . fei 

£iie j^actiCttU propiicuu^ jHiilc iU immtt^ 
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uiunifTuc^Um aiicui iegaveric. (z) Nam hxrcs na- 
dam hflbet propriecatem , lcgatarius vei^d uiumfra-^ 
£hini. Et contra, Ti fundum lcgavcric,cicclud:o ulu- 
fmOp^s lesacarius nudamjiabet prop>rietaten>y hce- 
rts vero ifmtvifrachiini- Iiem^ilii i!^ttn^£i£Hiiii,i^ 
dedudo co fundum lcgarc potcft. Sine teftanicnto 
vero li quis velit uiuinFrudum alii coijftituere , pa-^ 
aiombis Sc ftipulaiiQnibus id efficercapfi^t? ^I Nc.^- 
l3|I^Qin.univerrum inuijilc^ cHcnc .prj^pi^ifjtatefl , lem- 
per flbiceiienci^uiufiaaidu^i placatcmrmtfnoclUc^^ 
6m liHm&iljknai, & $d proprieMSetj^^^rtteMfl : ' 

|(()ClD inrer dominimn utile & 'ufumfrucftum. SxRwn» 
Qbcr bat Dcn Concepc de dominlo mili lt^pl)l formir<t » 

mm it imt: ^tau fcfle (id) DaS gnu(}C ciominium dirc- 
aum aU eiiun ^lbfct)uD Don Dcuisaniicn domimo tM)Cd 

• (knm , lUt atlDne ^lfU fa> bOl dominmm utile > i^ufett 

i^a^((t>i<o.tt)eile man^ qugC iii-t«;Sj}ctle4;:t>er Aomtm.9$^ 

- 4d(inV4AiltobiceifK4d(f<<iidnl^/ ^a^domiiuiiaGintilci 

- titi& t^n l)er:4tiDiru Mt.f^iiMiin dic^itnt 

particuiam , fo biiiJt cc d|»fi^ni» «itiiis : btnflsgen be^ 

balte filC \Ub ?• particulas dominii dircdi , unD l)ettfealfO 
, dominus diredus. Si ufusfrudus alicui conceditur» 
pcrfonalis quidem et^ fervitus , fed lamen jus reale» 
cilie. fpcci^^ i^^^ Competunt ipli vindicationcs , 

4^baifeiii dominium , feine proprietatem i)ai it> cDen toeil 
,'<e tttin tKni d(uninium4u4)t|)tt# fo mu^ tt H^tqtitn^ 

..ii9['£Uva maneae ijubiiaiitia p . ur poffit r^rAitui. i^cbcC 

, flel^oret Det i }«• A ^tiv^ tSt mup fict) auffubren , 
n)ie ein bonus p^terfamilia^ , ec tuu^ inac^en, Da^ grex 

. grex, vinea vinea Keibe. UnD baitttt Der Proprictarius 

. i)er(tct)ert fei) , nmf ec ftd) cngagircn , caviren / fe boni 

viri arbitratu ufurum eire> falvam forc fubiUntiam. Le- 
. vi9,attciuo in rebu« in tifuniiiruAum datis Wfa atcen* 

dltur. • * V , 

(a) Confticaitcir ufusfirudlus vel inter tiyos %^vd mortis 
cauia» ad cempnst intra tempiis» ex tempore. FaAit 
canvefittoim dant legem concrsftoK fOR HUC^ fO^ 

gcii: UfQ^ru<fhis fit tibt conceiTus ad dies mae. ItttC!- 
tiamemo ^oiie^ceUuqui .ufuin&Ui^umi dubium non ed. 



« 

» — 
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. §. f . Conilicu^mr autcm A^Iisfrudus non tantum 
in£undo &^<lihus, ied. etiam in fervis &jumenus 
8c arteris rcbus: excepiis iis, qux ipfo uui cpnfu- 
muntur. Nam res neque nauuali rati^ne^ ncqu^ 
civili recipiuhc ufiimfrudum. Qao in numero.iuiM: 
vinum, cleum , vcftimenca. (5) Qiiibus proxima 
eft.pecunia numerata. Naaiquc ipfb ufii alTidu^i per- 
mutacione quodammodo extinguicur. Sed uciiicacis 
caula Scnacus cenluitipolle eciamcarum rcrumurum* 
fr^dunV confiatui> ut.tameh eo nomine.hs]:)|^ udl^ 

^ unb jmai nuf ailerlen ?j rf . aSBic mww einer flcfaget l)A(e : 

Sempronio do , lego ufumfru^f^um fundi Tufculanii 
i.. Titio do lego fundum Tufculaiium , dedudo ufufru^Au.' 
r ©enn ^a l)at Titius uur t>ie proprkrarem , Sempronius 

ben ufumfrudum. ^5 itl fuWil / abei accurat. 3!)ic3i6^ 

1 mec faatrn : ^nn mir rmer einen fuodam Dcrma^, fp 

. termod^t er mir an^ ufumiimaiim » fcil. caufalem ; al^ 
tem ufuifiiiAi» fbrmalis ftl ^ mnil CTDOn fecm ibiida ofM 
. Sefpnlm tft nni) M muf e< bei^en : Fundus dednAo ofu* 
. fhidti. gsBeil obcr Die dcfinirio ufusfruaus mit fict) brin* 

gcl/ uc quis utatur fruatur falva rei fubilantia, foillel 

Deriittnfftig , bojj t)ec Ufufruduarius Diefermcflcn Cautioa 
befleilc , ne perdat. ®o langc er bicfeinicot tt)ut , tjl bec 
Proj)rietarius \\\^\ geftaltcn / i^m teo Ufumfroaum ein^ 
. guraumen unD fa er /a bte @a^e \tm fo tati it)m 

to: Proprietarius t)cn UaunfriUium me9IM(|iimn / donee 
. careat, jjed Qu« StC mcmt M Teftafor Ifcm Ulnfri^ 

. aaari^ ^y^ Cantion jugleitt) erlaffen battcy ReQ>« S>te|e< 

- fan er ni(()t tbun : nam fi quis ufumfru^ten otnfiituere 

, vuJt, id quoque convenienter facerc debet. 

(0 5>en gc^ni?' r / iDelcI)e(i Trironianus gemad^et, baerbtc 

veftimenra ad quafi ufufru(ilum rcferiret , fjlaben faft aUC 
ConuTientatoies f4)on bemecelet ^ inprimis NoQpT Tracfl. 
de LSfu/ntgti ,,itt mciftt HU:^, ba^ perire mol (flttMC^ fcPn 
, Oll. alcetttre » dtminucre. . Vd^ 'uieodo nont pereun^ $ 
f non coafiiQiimiirt^ ied atmumir. V^tQiibtteiH ()Ct)kcit 

* ad afiimfhiAttm , fpnb^dict) mtn» (rt Auf cine fucgc ^ttt 
flefleten wecben- ' . / 

X4)»Cl( 
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ter caveacur. Itaque ii pecuiiix ufusfrudus iegacus 
iicy^ ica datiir lc^atario , uc ejus fiac & legacariiia 
fiitisdet hacredi de tanta pecunia reftituenda , fi mo- 
liecur » auc capice minuecur. Cxttvx quoque res 
itatradontor legacafio) ut ejus iiant: affttmatisf' 
his fidsdatur, ut, fi mor^iatur , aut capite minuatur, 
tanta pecunia re(tituatur,quanci hx fuerint aditiaiacae. 
Ergo Senacus non ^fecit quidem eilnim terum ufimi^ 
frucl:um,(nec enim poterat) ied per cautionem qua/i 
uitimfru&iim (4) «nftituiu 

(4) SBMl beC UfusftuAus falva rci fubftantia feQn mw^ , fo 

jftebtn Die ^vi^tn anfingUib i^fi^^ gefnilun , ba^ in re 
mobiii fiiogibiii U\n uftisfru^a^^an %nm tbnnt» IHU 
. lem U debmfen ftDM ber Masurius Saht^s . ^mkva ttnb 

Cmh» /« f. %,t. & de Ufnfr. i».vet; fed Qpafi • 

Qftufriiftus» bd^fC fD((|)er f^on temporelYBnui per SChnn 

• cingefubcet fleroefcn fepn mu|. ©a« SBort ^afi ifi citt 
/ Stoif(t)(j 2B0C1 } benn Oie Scoici nenneten aQe ^ oal , quod 

non verum cft , ^afi , ut dcnotarent improprietatem. 
vid. AvERANius /merpr. Jur, Civ, L l. C. i. ig. bO^ 
ber fi(|M) jte / bie Bruta (^dtten quati rationcm. Ssmsca 

• nennet etnen iiM befleiOetenSRenMen quafi veffhum. istun 

lljciffet e< : Kes ufufrudhuuri^ . lalva fubftamia reftitiM de* 
bec : i^inill tfdnc ret iQHi obi admtt pottft ejos 
' faWbmWt cqjwiifiufioacopuftk inabiifa.' Sllfotbm 

• nen res fbogibites niHit in afonifhiAuni gegetcn ©erbcn , 

' e. g. Witin , XdMt K' ufus enim eorum cum interitu 

conjundus eft. ®(ct(()mot)l fommt Hifti oft beo einem 

TeftatorcDOr^ bcreinem awb^ttn OOn rcbus fungibili. 

• bus itn ufumftudum 0tn mltt i ba^er fuf)rten fte Quafi 
«(amftudumcin/ fonDcrlt^ ba man fagic^ bcr Ufufia» 

^tmam (tanc ia CauticMi ma(t)en# fe remp.|i non cam 
dcni» iaitem ejmdgai gcnem $ i c ftituUK iia i efle , icm 
' . <fimilem» in eadem quaStaie & qttotitace* 4 >el tem» 

.V pus pradftitutum effi&erit , vcl ii moriamr > nnt) jDHtC 
« lli(t)t afleirt p^o fe, fed & pro hacrcdibus fuis. rc-' 
ftituiret bier quafi eandem rem. 2)iefer Quafi ufusfru- 

Aus ift ni^ aUwit btt) Den dlomern seoHfen / fonDem f 
nWg(M>lf UKHm Ximio P09iciDporcejm|cini#ji^ 
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Qui^s m&dif fimitur. . 

$• 3 • f initur autem afusfru<9:us mortc ufiifru(9iia- . 
tii , & duabus capicis deminutionibus » inaxima 6l 
media ( 5 } > & non utendo pe^ modum &^ cem- 

' pus: 

(Ct mocDCn , unD ivm per SCtam , iiod iieicitar» per , 
^ttodifsim ? Solidicas fci fopplebatur por caodonem. 
S)ie Fragmenta Masiout Sabimi» OcUDcr Mm MR QoaC 

urufiniAa >DMDtin9 t(>ut, ftnoct man («9 tcm Gaaio* 

Qa..Qaom<^do i|iirerc quafi ofosfruAus a mam^} Ktfy^ 
©tr Qudfi ufusfradus t)5rct mit DCC ^Jcrfon^ttfiinatuam 
etiam ad haeredes tranfir. In matuo nuUa? erant apod . 
Koi^anos ufuraE , fed gratuitum erat. Muioum fem- 
per repeti poteA» ii tempus non determinaverim > u- 

. famfroaam abcc (an ttt> ni^ mcbcc focDccn/ a\i poft 

. anortiem^ciTilem vel natnralem. In qaafi ofofroda 

!>raBftanda eft caotio oftifiraftoaria,in moCao non. Un« 
(tr BoDHW ^t ItOCb cincI>tfferentiamiM>cgcDratt)( in Dcm 

cafu : jCt) U^nccincm 100 9ttt)IC. lu fis dominus, ergD 
tu etiam damnum fentis, fi furto tibi aoferantur i aliud 
* cft» ii 100. tbaleros in i^fumfrudum dederim • niii 
dolo vel colpa tua faAam. 3^ i)^)^ ^^^^ I^D(t/ nO(0 do- 
bia DabcO» £)Cnn in Quafi nfuihtdlo vini , tabaci mxJ% 

ja^touniom ubccscbcn wccDcni DcT SBcin mtcD ja ans» , 

g\at(^ Bbbou (hU Ote bO^ BoDnn fencentiam approbi* 

rct , fonfi niemanD. 93(t) uni oicD Quafi ofasfiroftot 

fclb(icn DOrfommcn i l^iC 'cdcbrircn i^ lebus fuogibilibus 
UCl)Cr Contracftus. 

U&islcoftos eft jos 5 per qood amittitor jos» per id 









1'» 



1) per nfmm HMmshm^ mm blC fpCCfon (licbt, QKl(t)CC 
tcr ofiufiaftus cooftitoirct tDorDcn/ 2) per fmrtem cM^ 

lem f. capiris dominutionem. Per arrogationem etiam 
ance Justinianum ufusfrudus eztinguebator. Nam ofos* 
fruftos mihi fervic , pater & filius habeotor pro uiia 
perfona» pater omnia perifiliofn acquirebat» vid. Voi- 
Kius sdBm$. Et Gc etiam per caipiiis demiBotioneni 
ininpsam ante JusTnaaiivM extin;ciebamr IJfasfindoi» 

JwmiAiiva 4riMr (Hit c< oufgcbi^iwaftot)! cf nt(()t con- 

'Mfticct^ 8)unillCt)( 9arD ajfo per capltii detnidotioneni' 
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fd»^ (6) qiisc omtiia noftra ftatuit conflitLuio. Item 
finitur ufusfrudas , li domino jproprietatis ab^ufiifru- 
^ario cedacur. (7) (nam cedendo cbctr^aneo nibil 
jBgicur). Vel 6x contraiio, fi uTufrudkuarh» proprie^ 
^ . tatem 

minimam ufusfrucfhis ni(f)t t)Crlol)r(n/ t)enn beC anroga- 
tus t^lt) t)0(t) nDCl) civis Romanus ^ ufusfrudus cft Qui- 

ricium.v t»cv nun t(in Quixis mcbcili/ {an au4) aromfra* 
• iumfifi&um ge6e/ mu^ er< R<i(|> iifeitttc Jncenuoii gentef» 

fen- Si ergo nec modum nec tempus ftrvec , fi ultra 

praEfcriptum modum utatur, ad me redic ufusfrudlas, 
c.g. fi alternis aiinis ufusfrudus concedus, non poreft 
eum babere iingulis anois. ^ Si .per tempus datBS» tem* 
pore efiiuxo peric* 
(7) 4) ceffUnem. Qu. An ccffione amlttitur ufusfnf* 

,am?. lufp. Qeffio bciffet fcine o&aioe aBegaetou^ Dcr 
. ,®a(l)C/ ^ fati.bcr amfhiAaacius m(t)(tbun# tootyi dN( 

i)€n urumfinAoiil ticrpa(()ten / ied refoluta' jure damij» . 
, refolvitur jus accipientis. JgejH)^^ Uffasfhidhis einc Scr- , 
vitus perfonalis ift , resque huic perfonse lolum fervit, ^ 

fo fan atid) Dec Ufufrucftuarius fciticn feincm an< ^ 

bern cedircn/ auffcr Dcm Propriet^rio, raiione DClfen CC 

feinem favori . rcnunciircn fan. 2)a!}crofo g^r , f^cnnt^er 

Ufufi-u^^uarius DCU ufumffudbum cinem £xtraneO 

cecUM^ liai^liC^nbjabcr, Da bcr Proprietarios fcIMcicit 
ft(() jUCtgncn/ UnD al( iniqoe lceffitiM extraneo \ tl)n' fc(# 

tcr; 6c(ia(tcn tDio , crDctinoc() fo((t)cn itttDt tmcDcr htommr* 

Jnftit. DaS ©egentbeil ftatuirct / unD me^nct , Dcc Ufa- 
frutfluarius t)crlicre Doi!) Der flcf(l)e[)enen Ceffion n^egeri 
fcincn Ufumfrudum nict)t/ fonbern ci» tle^e nur Ijiet/ eum 
nihii agere , Dcr adus fci) nuU unD ni(()iig ; fo bat c$ bo(t> 

Nooor io fcinem lra3, de Vfufru&u Cap.l-^Lih^ 10. OHf» 
fecrlcgef UnD g^tDteferiietiam Iioe cafn lotom ufumfruiSlpim . 
•lim fiiiffe aroiffum. Sr faget^ t)ei(jct ni^t ex^ 

trajudicialicee ibcrtaffcn / fed jWicialiter» foleoiDtiter*' 

S)a ^at Dcr Ufufroauarhis nid)t aUcin fcin jo« remittiret/ 

fonDcrii Der Praetor |)at aud) Dem anDern fejn jus addicirct/ 

UnD bejeUjlCt/ jam a me cife celTum» Ergo perdidi jus ^ 

meuou , ;Qcc antKT^ cui «^eififU erat uuuiraAus » fontc " 



tateiii rei acquifiverit : qux KS-confelidario (s) ap, 
pellatur. Eo amplius conftat, 11 «des inceiidio cpn- 
iLimts fuerint , vei etiam tenrsB motu., vcl virio fuo 

itineai afttmfradam. & ne are» 
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, . . Si fimtusjit. < ' 

$• Cum-autem fiaicus fiierit totus ufiisfirudqb» 
tevertitur fcilicet ad proprietacem , &: eo temporc 
nudae proprietacis doaiinusincipicplenaoHn rehtbeia 
poteftatem. , 



TITU- 



e< nK|)f Scbalttn ; benn e« mor ein jus perfonaie. Ergo 

' fccf am bCC Proprictarius , Ur confolidicrt e*. Ob a* 

fter beo unJ/ tHi mir fcine fol^e foiennes ceffioncs ufus» 
frudus in cxtraneum ^abcn , ticfci jus foKe Derio|>reii 
|e|)cn , dubito. SBir oeroen freplicO mftt fo decidiren/ 
fonocrn Dafur i)alien / j«ar ber UfusihidiM cmni 
Extraneo ni(tt cediret merimi tar Vfi^uAttarii» (iftei: 
* M f^in 8iei(( au^ niibt Mrliireh (6nne. aoir fm» a(# 
iii*er/ itnO gebew if)m We rrfmis. ^ - 

(8) T) Z»' confeiidaHonem. fan t\m mi^ Ufumfin* 

aum unb proprietatem jufammcn bcfommcn. 2)e«iin>enrt 

\* f^* Ufumfrudum tfit, DetPropritorius Otce 

: legiret It^m nO(t) We Proprietatem, fo ^ CT mtrUiiim^: 
u Aum eaafdm nHI^ aUt me^ ftmwfcm , a jji {(im 
' oenriCMs me|)r ^ confoliciuiir cttm proprietatt. 

t^^ fnterktum ref. Ufusfruftus datur in re fin- 

guiari, ii tbmmt aifo io ufufhia^ oflei taratif «1« tf 

. li«c rcs cadem D(ei6etl i fi non mmt eadon lea» 
euam ufusfruaus non maaetf e.g. fi pcrierim iedci ft 

^ reaedificeomrj ttfufciiftttarias non fccipit ufumfrua«m, 
quem,^ntea habttit vid. Noodt 1.2. c 2. g^an fatl 
tmen gantcn Traftat fOireiben de eodem & diverfo^ 

Henn el {gmim in allen Materiis idem un^ diyetfum ^or. 
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TITULUS V. 

DE USU ET HABITA- 

. TIONE. 

CommunM de ufufr0u ufu. 

Isdem illis modis, qmbus ufusfrudus conftituitur, 
ctiamnudvisufusv (i) conftitui folet: iisdemquc 
illis modis iimcur,quibus & ufusfo£fais dcfinic 

Quid interjit inU)r ufimfruHum ^ ufum fmiu 

%. I. Minus aucem juris eft in uiu, quam in ufii- 

fruftu ; namis, qui rundi nudum habec ufom , ni- 
hil ulterius habere intelUgicur , quam ut olcribus , 
' pomis,. floribiis, £«Eno,ftmnencis-^ Ugnis, ad uiijm 
quotidianum utatur : in eoque fundo hadkcnus ci 
hiorari licet, ut neque domino fundi mQlcfl^us iit, 
' jieqiie iis, per quos opera ruftica fiunt, imp^dimen- 
to;aiec uUi alii jus, quodhabet, aut locare, auc 
' ' . • • . » vcn- 

, anbcrcScrvitas perfonaU$|)CltfCt<^^» hic res fer- 

«d ufimi. f an dtKttl m joi iQ^^e 8^6cn vel lac^ 
jf^ott Tcl parctus» ttt^ ftttl <ttlim «UQ nOt ad fBAiman^ 
tiecdBtacemtt»<tf|[Ctat. aBCIIII i(&etllimlKI<downi^ 

flc^cnfau/ fo fap ict) i()m miit) bcn Ufwnjpaaiiiii gcbcn. 

* 06 tlUn fcCon Ufusftudus cin minus jus, quam dominium» 

-i|lf fo ift <fi boct) t'(f)oa W xk\ > bcnn mic nuftct mcin< 

i/' Proprictas nid)t*/ fo lattfl t)cr anbcrc Dcn Ufumfrutflura 

1 t)ot; 9lun fan icft otcc cmem no^) tDcnigcc flcbcn/ mmlicO 

Ufum decraAo frudu. UfustruAus i)! mc^ al5 Ufus , 
ntor eoim tantttm ad fummam neceffitatem , f^utr ve- 
ro etiam ad itomteoditafem» Con£ Avsqikius ^opma de 
Dfferm. Verhnm. T>it S)Cl(f(i^tl mimcn Ml Ufom- 

frudum Vlic^braud> 5 nun fbntcu ftc injac.bcnUAmi 
(Bebrauc^ ncnncn i aOcin Dicfcl ^ovt bat t)o(t) wH). Oic 

Sit^twunflmctHi oicci(KviHn3iowmi t)^^^^^ 
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■ DE UsLf Ef HArtlTATIONE. • jlQ 

— -r. » . ' . ' ..•^ 

vendere, aut gratis conceJerc poceft(tj; cdni is» 
qm,uiumtruattm habet , p offit ksc <umia 

. ,;S»'*» Item iSj qui sdium ufum habetj MdenuS 
jtis habere intclligitui-.ut ipfe tantum iiihabitet t iice 
hot; jiis ad alium Ofansfette poteft : & vk teteptum 

elle videtuf , ut hofpitem ei rccipere liceat , & cum 
uxore liberistjue fuis , item iiberus» hee iiott perib- 
iiis aliis liberiS, quibus noti ttiirtus , qudw fef%'isj uti» 
tuifv habitandi jus habeat. Et convenientef , fi ad 
niulierem ufus adium pertinsttt, cum ffiuta) ir hA« 
bitar^ fieeat (i) v 

<a) Qu- «an alfo iwr Ufu* nicl.)t wrpotttM j>^ec»cfaiitH)tf 
cn entlegentnOrten ad Ufum iegii«/ Da Aw ^Sia S 

•*«iP- ^JttC OOt (teJf/ quad exceptio flAnet fefiulam iti 

^S^nftT^tlrt ^^^^^' 2Bff|e flei,« Die lo- 
. cdi anDertc burffte met)r 6rauc0?ti ad neceffiutem Si tc* 

.. fO ufus jh loco dilBto datus ll.ieni:, jrt (i milie iiii ' 

■ f ""i* tinetn «trl Ufum fltbe, titt^TiSuJS 
c«fust»octoinnitii/ &a ttui» Hiiiiii mtt &eii eiSn uru!! 
oimuous^ idteiiion ftoi/ oen anotrrt jum Wuario nuc 

, 10 mmKt Wtl(lX Intenuca au<& Oal Decifum lufMrt 

Ufuffifrudum tlttcJJ^afei fta6e, fo j^dit • 
10 foItDel a«d) DtrmieiOcn, in Ufu a6cc faiw^f&lS 

= • if/A? 'L""* '^«« WnVlf • 

• Sl'"!^".^^' ,5B<nnctnccaHfait8«nucjtj)ei,aubettM* 
tt*V^>r«r|?tott II* jcine .jaiiijie/ fo m iH' ( 
. out^ occ yftts |>eK acddetis , locti cr^ oraudjei ' S t 
t« «lltr DtClKOrai&etcn Omne ufum *d»um oew* fant rfi 

«M(* ^fi; iOJqjiii Vhiuhhi- o(TilaiiD;ii, - ■ . * ' ■*' * , 
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• j iSem vcl jumenti. 

$. 5« Itemis> ad quem fervi uius percinct >/ ipf- 
kAntum opera atque miiyfterio ejus uctpoteft; at. 

alium vero nullo modo jus fuum transferre ei coucel » 
liunelit. Idem icilicet juris cft &: in jumento. 

" ' Pccorum. ' * 

4. Sed fi pecorum vel ovium ulus legatus iic, 
nequela^> neqiieagnis, neque lana utetur u(ua^ 
rius : quia ea iii frudu func. Plane ad ftercorandum 
agrum fiiUQi pecoribys uti poceft.. (4) 

^ ^ De mmtathpie. 
§. 5 . Sed fixui hfd>itatio legata, iive aliquo moda 

confticuta lic, neque ufus videtur>neque ufusfrudtus,'' 
ied quaii propriuii) aliquod jus : (5} quanqiiamliab^» 
.tationein nabentibus, propter rerum^iJtiKtatcni, fc-r 
cunduinMarcelli kncentiam uoJLtfadccilione promul- 
gau^penrniimusnoQ i^aumineadegere» &d^dam 
aliislocare, .. ' 

^ : : \ 1-^ 

(4) plim,fi ufus peamim legatus eiret,nihil pratt^ ftcr* 
* tnsltfibebat Uluariiis » reccntiori aetate invaluit» ut ectam 

Jaae modico utatnr , vM M> IMCU,Mi(K imt t)Cm9Btt( 

iKittc j aRcm Mi ftmts Mommt cr tttcdt- 

(5) jusTiNiANus \^i\)\it eincn®|)m(|(c gemacftt/ t)en blenx*" 
ntslten^unPcnbcmerrfet^alien/ hincconfufio, quam dif- 

.pellere teiitavi i» Gundhngtants P ^ 17. «. i. kn Dijfert. 
An hahHaM magis in faBo fuam Jure conjiftdi ? Lynckeic 

bai itoac aucb dt hahimione gefctricben / oa tfO ai>ec at^ 
Difm. 0ema(t)t, l^abc «iitltf oU (eerc termitios gcfuii^ 

Ufus eft fervitus peifonalitt Haliitado nam 
fcii Imit ad habitattoncm domns mcr. ^ ^Ctl tMi 

^tirtflen; IBiaixfthakMmf domnm (Kt6e t(t)t^m la nic^t 
geben ©oOen. €inu)e iaqm : Habitatlo fei) ufwfruQus (U- 

fnm^ n)ie Marcellus ; bociim meonteer: Quemadmodum 
ufufruAuarius alteri rem poteft locare » fed refoluto ju* ' ^ 
re dantis refolvitur jus accipientis 5 alfO ftt) C$ aUCl) ^CC 

l^cm Ufttfiiuaaiano f liOH^t | atoi habitattiMicm locare. ; 



' §. 6. ^Haecde fervimcibus, & ufufrudu, & uiui 
j& ildbicaciofie cUxiHe iuftici4c De iiaerediucibus nu* ' 
tem & obiigationibus lliis locis proponemus. Expo- 
Itiimus iiunniacim , quibus iTiodis jure gentium res 
acquirantur : p^odo yideamus 9 quibus nipdis legttimo 
& civili iure acquiruntur, 1 ^ 
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Alii contra» ©U Papinianus unt)ULPiAMus, (dgttn: Ufus- 
fru(fluft f<Q jus laxum» hinc praefumi » babiucionem efle 
IJftim ad fummam neoegitMum. Modestinus otKti Pa* 

• nmm difcipulus, fdglt: tft IDCDCC m Ufusihidius t 

' in 1^0, in jure. Sai bicf(8 bcDcute / bdtuNr fon# 
len fi(l) bie ^mx^txi ni4)t t)eraleic|)en * Ludovici m Pan. 
dtBis ^at ii nt(t)t begriffeu. Modestinus ^at ntcbt flcfoflef ^ 
habitaiionem non effe jus, fonDern e* feij me^r / nemU^ 

. - jus unt) fadum lUgleict)* Habitatio fine fado concipi 
non potett , t(0 tnul ia aAu borin JDO^neUr in exercttio 
habwandi ffff^ K Magis eft fadum , quam jus. Nam 
: euam fibms a yictiio faabitatioiiem fibi Alpiilari leAe 
poteftr feeus ac ios. Cajcts mtome gar/ ll fi9 citi ^ 
MoDisTnivs aber fagte / eS feQ neer dominium, 
. nec ufusfrudus , nec ufus » fed jus peculiare, quod ma- 

• gis in tafko confiRat £)er Imperaior faget nun 1 tX 

te %i mebr mii t)em Marcelio. Balduinus t)at qemeonet p 

' imperatorem has altercationes non rede retulifle. S)iV^ 

fru3r (ic^ci^ Dic OUcii Aharcariones fecenfirt. Vid. STaair. 

caa» dd ^ jusmnAim motliic alkr |^ cmcn 
®(()nt4cr/ 1)0(1 er nidlf dco \stt ^eonunoMoDBsnHi Mic6: 

' Habitatio in fafto confiAit • faAum hoc etiam fervus 
ftipulari poteft. £rgo locari non potefl. 2)a ^lt tt 

. CtHt JusTiNiANus nift Marcello . Uttb fajet / poffe habi- 
tationem etiam locari , tajfet DaftCQ tic iRe(|Ul tXS Mode- 

• sTna.jU^, M)W4 ift^ Confofio bu>us^ cittfianDeu. 
Si er^ Qji An capitis demioudone amitcattir habico- 

tmi. |be§p. Slci» : FaAm foft Mt^ ciu Jtiw()t ^aften, 

iUt) ftipuHrcni iaAom aoo amittitur • juri amitoiocar. 

SBtfin hodic occ cafus Mcfdme / fo tcbcn mic noib btc 
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TITULUS VI. , 

DE USUCAP'lONIBUS 

ETLONGI TEMPORIS PRi^. 
, SCKIPTiONlBU:»,. Ci| 



jem«n<» 5Rei)nimg Justinia^ , tfuD «Jen jns.haW. 

fatJonis & locationem habitationis j Ulttl tDcnri H>iv l'C(Ot 
^Ctt^etlcn ITOflcn / ^ieque per rapitis demjnuiionem amit* 
titur habiratio , ipcnn e g. ber Exul p^rdonnirci/ Ol)eC 

TcRituirfi n)ir&. @o laude cr iin ExiHo blci[»c(A ccflai ha- 
biucio ^ quaa ^«nitO^i lii (<^itui(ur»(ll)»( jC^C; 



# 



' (0 9l(ICt)i)CJn bic modi^cquircnda naturale^ crKdtCf TOOrtKH 

jb felgen tiuri bicjcnioe Modi^ roclct)t per jura civiiia etni'' 

/ flCflilt)r« mai&HI/ J*e# Ufucapio , Don^cio, H^rcdita* - 

. r ipiempW e« i« fSe*» rinerleo ifr SSeo Dir Ulttcapionc 

.,,|pil3) gchmiWt <Je dominiQ in xe » quap aUen^ 

^lr^flr. d^finiev fl capio i. e. poffideo 5 eincv t)erlierci rcm 

'^^U^m. bcr anbcrc acquirirct rem aiienam. Uub nun i|l 
^^p|etn 3n^^iffff/ ^op nian fagen fonne ; quod ufucapio» fit 

t^?a^j^tio domjnii pcr CQntinoationcm poffeflianjs tempo- 
yis lege definW.. S^tl l^Clbm ^mt mqt Theologi « nnt» 

fonberlid) CuTtiiiMys Am$«to in feincn Onfctenm 
y\ «uf bitiHuriftcn flefctjmdUti unD We ^j^qwtit bie(iB« Modi 
^ ; 4(cquk«ii4i ttm lOiciim itt 3m^^^ flejofifin > fte bcttKtt 
1 «bet Ht(t)t DerRanbcn / n>aJ Ufucapio fet»/ oDcr tvarumfoU 
4m ciiidcfuDrct 1 Daber aud() Die ^^oadnoifctjen 3uri(teu Deti 
^Mf^iuM iiejnli* ablauffcn (aiTen* SHnn cl i« m R^iffen/ 
• lap fein 3uriRicmaf)ls fajicn tjiifb/ aiteri rem fuam au, 
ftifi « fonDcrn man raifonnirct fo ; 5{an ict) mcin do^ 
^iinipm auf einen onDertt tr«ii$foi(ei}| (o Im j$ OHrt^ fttp 
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' DE'UstXfAP. ET LONGT TEMPORIS Pr;eSCR. - ^ 4J ' 

l/fucaphnif re^uijtta. %)Bonafides. ^^PoJfep 
fionis tempus. j) ^ujlus titulus. 

Ure Civili (2) coniHtutum fucrat, ut, qui bona fidc 
ab^O:^ qui doniuius jaon.erac> cum credept, do- 
minittn eum efle,rem emeric,v<el ex doilatione»aliave 
quavis jufta cauia acceperit, is eam rem , li mobilis 
,erac, anno ubiquc uno \ iiimmobilisj biennio can- 
tum iii ItaHco iblo ufucaperec : ne rerum dominia in 
incerco cIIquc. Et cuai hoc placicum erat, ^)upanti- 

. . • , bus 

(a) Qu. 3fl DCHn Ufucapie blo^ Juris Civilis ? Refp. 3iu« 

iKr Siriiun^ fc(K xmn vm^ m fcinc €^ 

m.flCCalinK3cit/ per immcmoriale temptis, Ili4|tl)cftinim(r(/ 

fo f^n 10 (nt(0 nntt' fageti , Dol cr jbttc 6a^ nod) 

fed derelSquit Dercftiiiquere enlnl eft^ n«n amplius ca-' 

, pere, habere. Dcr/cnigc/ Dtr jtct) um fcine @di)en nicftt 
Betummert/ oon bcm fan icO ntd)t fagen, quod rctinerc 
veiit , quod ncgiigit. unD ob ec e$ f(l)on nicftt mtif / fo 
tfl bottaenug/ ba^ ec e^ ni4)tiu toitten oerlanget. t>\t 

Sdentia t(l }^ ^ac nit^yt not^ia ; Quaaivis enim nefcien- 
tis nulla finc «cddeiitia 3 fo lonncn bO(() (lUSC 8cutC C&CH 

taroul / iMf ni^< bmmi tDcii , an&crtiii^ urt|)ct(cnf 

quam wm negleiifle. Wbriiiibr iq feUKlll NM»a 

' faget 3n)av: (f^ i|l oiefej feinc derdiftio, cr fanct ni(()t 
dereiinquirtt t)abcn/ meil cre^ ie^o mieber t)aben miQ poft 

« c^mpus immemoriale. SeJ Refp. Do inAantiam: Sltjt 
Wefe* Cben fO , aW roenn Cin donator bic rcm donatam 

nnc^cr forbert , unb id) wolte fagcn : €r fan ti ni(f)r mcq^ . 
8cf(()cn(ta t^abco/ iKnn cr beQcDrct tXvn^^ otcbcr jurucfc. 

tMifcnmr en enfi»mi Qjii non curat; negligi^t^ 
- ibam^ nefcit I ndh cdgiia^ de ea > de eo aon po^ft i 
dici • quod velit retinere. 9(tcr !((( foll ex Jure Natline 

feine gemtiTe 'itii fe^en , fonbern cin tempus immemoriale. 
' • 6i ftaben Da()er bic Lcges civiies cinc gemijfe Jeit t)eror0j» 
net, bercn 58erlauff bic @a(()e pro dereiiaa ju ac^* 

ten fei), ut dominia fint certa^ ncc lites pcrpetuse orian- 
tur p (imul etiam aegligentia puniatur. @o l)at mau Cj 
io Republica RonuMia Micbct, fonil fdOt inter Gente5.DjC 
poeo^ iiMlsgcjnti«4Vt8, Ci Ncilt ODcr dcreliftio ttiM 
^ tiriXlficlbm-^Jteitoiniimribtto^ 
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bus anciquioribus , dominis fufficcre ad inquircndas • , 
res fiias prarfaca ccnipora,i nobis melior lencencia rc^ ! 
i^t» domini macurius fiiiis rcbus de^udentur» 
necjuc cerCQ loco bcnehcium hoc concludacur > & ; 
ideo coniHcutionem fupcr hoc promnlga^dmus, qua^ ' ' 
Cautiun cft, ut res^^iiidem mobiles per criennium; j 
immobiles vero per longi cemporis polleffionenr, id i 
cft , inter praefenjces dcccnnio , intcr abfeiitcs SrigintJ 
•nnis ufiiciipiantur : & his modis non folum in Ita- 
lia, fcd eciam in omni terra, quse no/ftro impcriQ gu- - 
bematur, dpminia rerum , [ufta ca9& ^pirefBonis 
pr^cdence, acquirancur. (j| ^ ; ' | 



LL* XIL Tahb. ut fcil. rcs mobilcs uno anno » immo- | 
bilcs biennio ufucapercntur , njcnn fonjlCll bic Requi- 

fita yfucapionis DorlJnnOcn ©drai. Vhs (jciffcr fo md a(S 

pofTeffio, Caf>$c aber AcdClltet acquiritionem feiU tei a|je« . 

m per pofleffioflie^i I bem eiiifn n^icb «n^ol ocfioiiiiiicn tit h 
: Ufiicapiorie . ber ottter Bcttmntt cJ. JDo* flHw 

^mupitConcept oon Dct I)««rin;^ ; r 

(j) JusTiNiANus fe(}c( bei) bCC Ufucapione gcmiffc Requifita; 
. i) Btn^m Jiihm , bcnn C^ t)eiffcl : Lcges dolo non fuc* ' | 

y ciinrixm. V&VL iDiffcnt(i(() ctne rrcmbc @a4)c annimmt/fao 
V lKren:^KiR|ini ni(t)t cri)a(tcti i cr muf teuEcir^ er |b 
^^yf^^\^}x^ xm. cr m do)o, mmicr bem ftiDeni iMf ^ 

t.im^O^ntC/ e. tu mibi doaas aliifliid • te dottW 
..A^iwputOf eum tamen ficalteritu» DUfc^ i|f bona fides» 
. nnt) ifl bCffcn 9}0tt)n)CnDjgfcit ad acquirendum dominium 

. mict) in Dcr SBcrnMnfft gcgriinbet. Hinc nec lex. civiiis ' 

, appfrobare poteft dolum, auc malam fidem. Sed quid, fi 
" ex po(l fado demum mala iides {ii|ierveneric » i(I 
capable, mict) an re$tind$i0Cr AcqQirirnng rei alien« lit 

jHwftern ? Refp. jure Civiii ni*t| oiicr teljiis Caiio- 

aieum ifl oul fecr Cinfdbigcil Rtifon i quod omne , quod 

9011 iSt ex fide, peceatiim fit» micDrigcr =iS?ct)nnng. Sl 
, ifl atcr frbr abfurdrbcnn mcr fan im iCauffcn unfr Scr^ I 
fauffcn mi<() oDcjcit gcmip »crfi(t)crn ^ ba^ t)ic ©a^cn nic» 
ina9(i{ in Slii)pru(() gcnpmmcn mcrbcn mucDcn ? Bcnnci 
loii mM\ii uaoilogCHi Ktm.^^^wmm wrft(t)cri 
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mitb okt , bap iitfti ma\)t feo > micD Diel gelogen , unD 
ob mir f(|)on dubieus gemacf)t mucbe ^ fo t)inDert bocl) 

au0 Die(C0 nicbf / fcd mala fides cft dolus. a) Jujlunt 
tHulum ad transferendum dominium habilemi Dcnn ei^ 

nMf foU feiu dommiiim cmbujfen/ un& Ut onDere cS acqui- 

nCCtli ftOto CtitC dofii remou acquiliu dommii 
•or^l^ fcyil milf- ; dtulo noa habia m 'aBcetiflua 
nilul fMratfcnbttiir • gr. tx commodato » baDOtl IfiA 
l^RUNNEMAKN cincn artfQen Cafum» item ex plgnore» loca- 

tione &c. Da {an ja fcinc dereMio prxdicicct roecbcn. Dtc 
foia pofleffio macftet c« tix^i au« , ti muf, eine intcntion 

ba fet)n , ba^ dominium JU acquirircn. ©CC Titulus mup 
W^icicjl) verus fcpn > error non eft titulns. Uttb Ofr it^ 

f(tK>R in bcc ${ei)nuit9 iKif tnir cinc 6a(0e tterfauf^ 
ftt iQiHibcit/ tKi ftc mir nur i»cr»a(t)tet oDcr flcUcbcti tii# fo 

^t bOCt) btefcf (dncn Efieft i Opinio miht luhsi prodetb 

biefc fan.bctt Tttalam ni(()t (iaDccn. 0 Omikmmftf- 

Jefficnem per unum annum in re mobiK , per duos in im* 

mobiii in foio itaiico. Justimanus a6ec mei)nie, Dicfc 
leit mu ju fur^. 3iaein oiim r»ar ti ni(t)t lu furij. ©ic 
Weffiones Der 3iomer mun nitftt fo mcit auS cinanDcc 
lerflreiict/ ^ marco (HV(a«mcu. Dtc dionur u»oUen Deti 

^tCllttll ONgCOb^ncni ut fiugalem vitam viverent & dsli* 

|entm.' sUfo mor bitBcitmHi u wib Sa^rcn acnmi* 
i^cmatb obcr mnrbcn btc Condhiones bcr St&mcr bcfier, 

ftc «ucbcn cet(() , l)ai(en bicle poffeffioncs per totnm or- 

bem Romanum , Da mt nid)( unbillig , eine Idngere 3eit 

iU ff fien- 5S5cr bOrl)cr pt^r unum annum rem mobilem 
non curabat, mu(lc cin tieDerliCf)er JtcCl fet)n/ ODeCqui res 
immobiies per biennium negli|;eb,^t. ^U 9lom UUD itt 
2liaUcn por idem terminus. Sic imittdbator ^winiuni 
plenuni , noa vero bonicarium > minus plenum in pro*; 



Atqui poffoflbr lK>n habet dominiufn ptcnmm anb (on^ 

fC CC auct) nii}t pnrdia provincialia «cquiricen/ nili lon* 

fo tempore , per 1 0. fcilicet annos. UnD Da f OntC bCT 
'oflciTor c^ nt(()t ufucapere^ fed tantum prsefcribere, i.e« 
er exceptionem retinere. Dominus n)ar CC bOC() tixi^L 
rsfcriptiones nnb Exceptiones iDaCCn Synonyma. S)ic^ 

iii {)at JusTmiAiius mieticr attfAcQobcn / fciiicet, mctl bte 

difttn^o intcr pii^ia Romaga « Italica & pri^vittciaiia 

iiufgc^bm iMr^eo^ati^tMrttntcrfcbci^ poC 

leffioniT U oiucapion^ ntCbt mcl)C at^dirct leCCDcn DilCf^ 
ftl) / ^^d omnia prxdia Romana » Italica » provincialia 

¥ f . .. plcno 



plebe tifaa^ebaotiir, b. e pleiio dbmiiiio 'ac^rebaap 
' tur. In imtnobili re decermtufh inrer 'prkfentes , vjgiii* 

ti annorum fpacium inter abfentes ilatuitur. t]tlt) i)lCC^ 
' an ifl nun fein 3«>^«tfcl^ Qu. Si partlm abfens. par- , 
' tim ^rxkns fuerit , quomodo computari debet ? Kefp. 
s Tunc o)>(inet regula : Dimidiantur anni abfentiaE: & 
« iicfjiciui^tar annis praefentias , unD QKHIt Dcnn xo. otXi: 

ao. Jcraiiirommen , tfl iftc @a(^c praefcribirct* Xicmi 

Hlittafi^t! ift Prarfcriptio ||0b Ufucapio (ui^ ie rebus Ita- . 
Tiae & ftflfdo Italicp tittcrlct) / llttb httjbtt rccjt flCCCtKt. 
Sed porro Qu. Quis cft abfetis? Refp. Qui nec in ea- 

dem civltate, nec eadcm provincia ci\j in eadem vero 
provincia degens pto pracfenii habetur. tfdt alfO 

* JusTiNiANus iit ditFerentiam Ufucapionis in pritdiis Ita- 

. ]2cu utp Provinciaiibus aiifge{}obcn. ^nn od fct^n/ mt 

CvjAClUS yMt) CalviwJS in Lexicc furid, /uh voc. Prafcrt^ 
iire gcjttgct> nacO tm XII. Xabb. bit Ufucapio Ct^ 

ncclco qemcfch / ttibcm tnt Sibmcc Oama^ll :;3talicit noid 

mi)t qtijabt ; fo tfl boct) na(b<ie^nDS bic Stomifitc OJ^ict)! . | 

jcdiegcn/ ba^ fic nict)i adcin 3taticn/ fonbern oieU anDere ' 

1'dnDer jict) «mecn)or|ten. <Sic tradirten aber iud;t aile > 

l^dnDCC auf (}(eiCt)C 3ICt/ UnD ma^ttn imer folum Italicum 

& Provinciaie (incn lintecfc()eiD. 2)cnn in 3^c^licn maren . 
Dic @inmot}nec mit ccn iKomcctt se^uiparicct/ unD ijatun , 

felbtgC Ittt dominium Quiritiuih, i«e. i plehuni ilbcr tOCC ^ 
@Ulcr , ergo fontC auttf ba litit plena ufocapio flatt flMiXU , 

2)te '^mintjM olKr oartti tributair > btr PopidiiiRo* 

mahas llMr 8iti4)fam domiaua; ^treftus» Qtlb DttCiniDO^ 
Itcr i^atUn Cin dpmiiliuiki bbttitarium, ji. e. mitiiis ple« 
num, ergo f ontcn aUCt) DiC Praedia provincialia n\tt)t plc- 

ne ufucapiret QjerDen. pott) abec fagten fic : SBcnn in 

provinciis ciUCC rem alienam bona fide & jiifto titul^ 
^ iangC 3eii bcfclTen / poteftne dominus rem fuam vindica- " 
re? Refp. SRctn/ fctttt AOip 1)) itianis» tC^ latl JIDaC HUtK 
ufucapittlS/ pofium tamen eum rq)ellere per excepdfoT» i 
sieipi e. pradrcriptiop^.s. bQill accipere & m^cribore 
ift dntrkP; JusTiNiAMDs ofttr iiC(t mn btcfcDifieren^ auf# 
gcftobcn/ ita ut Ufucapio & Prxfcriptio unum idem^ue 
lit 9 unD aQC fundi, ubicunque (iti , eodem modo ufu- 
capiantur. In adionibus , juribus fagct maU ni^t I ufu- 
ccpi , fcd pracfcripfi , i. e. id) t)abt DiC ExceptiiOO % Xfi,^ 

tm((^ i4 ^ ffxccnfion io pei^tttom elidi(ti 
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u/ucapi pctlfunt , vel non : de his^ qu^ fuwt 
iwrtr^ ccfimercium^ ^ de firvo fugitivo] 

• I. Sed^quando » eciain li maxime quis bona 

dde rem poffledericynon tamen illi ufucapio ullo cem-f' 
pore pirocedit : veluci liquis iiberum hominem , vel 
wm lacramx vel reiigiolkn, vel iervum fugidvum 
poflideat, (4) ' : , . 

\ 'Deretusfmrtivit^vi^oJfeJJts. • 

§. Fu^tivx (5) quoque res 5c quac vipofleil^ 
fimt, nec fi praedidhi longb t^mpore Koha nde pof- 
feflifuerinc, ufucapi poflunc : nam furtivarum re- 

rum lex.duQdecim tabularum ^ lex Aivlki inhibent 



(4) 23tt* 4t< Requifinmi-ift ; u% re$ nm miopt. ©a^ 

jlKi: tnin<l)ct Die iSrage ; Quid poffit ufucapi ? Refp.3Benn 
, * W mcii ufucapircn roia , fo mifl {)aten / wc fit in do- 
TTiinio privato , fo mug (^i au(t) einc folct)e @a(t)e fci)n ^ 

qusc in dominio & patrimonio pnvatorum dTe poffit, 
X)0t)C( Dic m conunercia exmtar , bemicicQen ftnD Kes 
^i «i€U dom^ates , £icne , fiuute • fei^ofie» civi* 
«ms» ttfucapint mfytt ^m. Hhc ctiam fpeL 
. ^Um bofia* nutionNta'f pupiUbromi res proliibitap alie- 
Hari per legem vel tcftvneauuiu Nec liber iiomo ufa«* 
eapi potelt 

(f) €ben fo tjl eS mit ben r^^^Jf /i/r^w/. Vitium inhseret 
ipfi rci, cum illa ambulat* Lex Attilia rebus mobili^ 
bus furuvis , Lex JuiU & Plautia inunobilihiu obxcem 
DQfttit* Fures aetemo odio digm ccnfehantor. fat 

vIm tor nict>t praefcribimi / Mtt Mlm ooe iSq^^ 
ai((r -i)it Si^age ifl ()ia: de bonsr fidei poflbflbre , untt 
t»pn tricfmi mirb au4 flddusnet. Vitium iftud rei fur. 

to ablaiae purgari poteft • baoon ifii Lex Julia & Plau* 
tia e^preife difponirct. Purgatur fcilicet, fi revertatup 
in manus domini i ba i(l C< ni0t me()r rcs furciva, cJifi 

Dcm S)tm m^tt iugcflcaet n^orben , unb bcm f ommt 

ei QMeDCC iu manus tgrtii« fQ4 ijoe fiino. Si poflcftc 
violemu^ 6c ifialap fidjei rei immobilis v^iHdit fimdunii 
alceti ppiftflori ketM fidei . qtii^ hic |Uria 7 Refp. @ j 

((b<imt| (c (^nnc c&m fo toeniii ufucapiMni.al^tvcnu 

n 
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urucapionein s vi poileilaruni, lex JuUa & Plaucia. 
Quod aucem diAum "e(t , ftirdvarum & vi poifella^- 
rum rerum ufucapionem per leges prohibicam elle , 
non eo percinec> ut ne iple fur, quiveper.vimpoir» 
fidec, uiucapere poffic : namhis alia racione ufuca^ 
pio hon compecic ^ qiiia fcilicec mala iide poilidenc 
Sed ne uilu&aims , qoaonvb ab eis bona fide emeric> 
vd ex alia AuGt acceperic > ufbcapimdi jus habeac . 
Unde in rebus mobilibiis non facik proce^ic» uc bp- 
iiae fidei poHeilbribus ulucapio compeca^ Nam qui 
iciens alicnam rem vendidcrit, vel cx alia caitia tra- 
dideric> furcum ejus commiccic. Sed camen id gli- 
quando aiicer ie babec : nam ii hams rem def uh&o 
commodatam, auc locatam, vel apud eum depofi^ 
tam, exiftimans imedicgiiam eUe > bona ixde acci- 
pimci vendideriCy auc donaveric, auc docis nomme 
dedcrit , quin is , qui acceperit, ufucapere poffit, 
dubium non efi : quippe cum ea r^ in lurti vicium ' 
tion CQcidedi: ; , cuxii ucique Jbnes , qui bona fide m- 

tt rcs faitiva QKirc i in eiFedu t(t au(t> cincl* S>en$ 
dtOcntiltll fm t^iC 3lUtt(lcn* Taddem praevaluit 

> -finiceiiliia eorum» qui ejusmidi rcm jnmiobUem vtiH: 

> koier .poiredjim pro Amifa non babiiere. RiHm di- 
citnr t^fereikUp an ajSrw . »cil C< JjmtAi^ flCftOicbct/ 

. Ei^o etiam rei imtnobilis efle iurnim violentum. Sed 
rem hnmobitem non aufers , rei immobilis furtum non 
fir. ^rgo hic uon addl res fortiva^ Er^o ufucapi pot> 
eii S j \\\ a&CC Ctnc Chicane. SDciin Cl l|l jmoc connrf 
▼eriM IL XU* Uk L Julut &c. a5cr fecundni^ 
.'^cneiitem earum (ine dubio. Qic Ncibcn OiM-tHI^ res 
^ ftrttva de re inmebili vialemer poir^a iion m^ucmsost. 
Ergo poceft eoaiioio « terdo beM fidei poifeibre nfu- 
capt; Rei ibnh^ v«to non eft prsefcripiio» five cen- 
^deres furem ipfum» five polleflbrem tertium b. f. qui 
rcm a furc emit. 5Cail alfo CinCC icmajW* r«n mobilcm 

fcribircn ? 3)cr Cafus jicOctnci difficii . aOcin nian fan 
«ciliMtKO fcica. ^c Cafitt «(cr/ bca »c( is^ip- 
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quam fuam alienayerit, furtum non commitcac {leiii 
ii is> ad quem «kUI^ ufusfiruftus pcitmet » partum 
fiium elle credens vendiderit, aut donaverit, furtum*. 
non committit»furtum enim^e afied:u (unuidi ootai 
committitur. Aliis quoque modis accidere poceft, 
ut cjuis iine vicio turci rem alienam ad aliquemtrans- 
fecat j« & efticiat, u^a ooHeiibrc uiucapiatur. Quo4 
aut^nl ad eas res, J^folo continentur, expcdit, jus 
itaprocedit, ut, li^uis^loci vacantis polleflionem ^ 
propter abfentiam aut negligentiam domini^aut quia 
line lucceflbre deceflerit^ine vi nancifcatur s quam- 
vis iple maia fide poflideat (quia intelligit,fc alienum 
fundum occupafle) tamen^ li alii bona flcte accipienti 
tradidcrit, poterit ei longa pofleflionc res acquiri : 
quia neque ftirtivum,. neque vi polldlum .accepejdi& - 
^bolita eft enim quorund^ veterum fcntentia, exi* 
llimantium , etiam fundi locive furtum fieri. . Et eo- 
jaim utilicaci, qui res foli polfident^ Principalibut 
conftitutionibus proipicinit » ne cui longa & indubi- 
tatapoflelCo ^eb^at auferri ^ ' , 

' tor mmm I (|f|)6€tt (Mcber tNit)(,»cnit e< Mltt iwit W 
redi iuftus utQiQs. iito (an c« f ommf n : ©cc fe^rct 
6c)iftct citic ®aq)c bana fid«^, unb Dafduffet |lc tcnio, tocc 

• hat jultem citiilain , bonam fidcm , lcgitimum tcmpus. 
' Ergo ufucapic omnino per fpatium trium anBorum rwn 

mobilem ab h«rede cmtam. J)a tan Vm Amesio uhI^ 

• ottDcni Theoiogis au* mwtm^ Dic ()icc m^ficmcin ctnc 
@cn)nfemf @ad)c barau^ macbcn^ Da^ mati ^ offcniUdl 
rem aiienam jucHnie i 6cnn mait nuitiiit Dcm anDcm 

. v^x%t fonDcm cr nimmt ft4^ K Rtter/ e&oegiigenci^ iis^ 

idinqui& Lcx iniht adfifth illiim pnniens rbicfc ® trafFc 

' iicbt mir fier Lcx» Dic fan i(t> la faiva confdentia ncftmcn, 
cbCH aK ©cnr|bcr5w|l icmanD flratfte uuD gdbc Dal@ct& 
iiw ®aDfcn>^)auf , ili Da« cine ©unDc ? «6nncn fk c» 

anneftmcn? Sufficit, in omni ufucapione adeffe dcfclH 
- aionem. Qui nc^ligit, derel inqui^^non vulr rcm; Kfiei 

petexc & rm SOB YcUe fiint oomndi 
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De vitwfurgato. ' ^ 

, $. 5 . Alkfiumdo edam fiirdva , vel.vi polleila res 
ufucapi poteft : veluti fi in domini pfetcftwtm^reveis 
ia £ueriL (6) Tunc euim^vicip rci purgato procedis 
ejus ufiicapio. ^ , 

jD^ re fi/cati de ^on^ vacantiiujr^ 

§. 4. . Res fifci (7} noftri "f^^i i^on poteft. Sed' 
Papiiiiaiius fcripiilt , bonis va^p^ibus iifcD nonduai 
nunciatis , bonar fidci cmtotem traditam fibi Iferti eX 
his bonis ufucapcrc poilc : & ita Divus Pius & Divi 
Severus & Autoninus relcnpfcruntf 

^ . ' Regu/a genera/isp 

^ Novlffimefciendumeft) i^em tdlem el& de- 
i)ere> inlc no^i habcac vitium, ut a boiiae fidei 
emtore ufiicapi poiEt^ vcl cpii cx aUa jufta caufii 

poflidet.' I 

* » / X . iy(t 



C6) SBU ti nm tmme rci funivae i(J, (Afy ift ti pcr omnia 
ralioae rci vi metuve cxtortac, nifi fit vitium purgatum» 

' b i. tfmuf tmtnm, htm Dre @a(t)cn gc(lot)Uti, oDccmit 
©ett)alt gmomweil mtm, «Wtttciwcber bcfommcni to» 
iia* «bec auf cinc ari^c« m wiMc mlfitm Daftcn* ^ 

nunc cgo jam rcm fttie ▼itky poffid^t & ofucapere qcwK 

^7> SDtc 9i5mtf(ften Jfaofcr ^atten treocrlet) bona, iiub ©oW 

llOd) me^C # ut docpi <fe l^mctfe kirede. Bona 

; jf/^ iMrcn bic Domainen / !)tc pubiiquen (SelDcr unb 
' pamteotitaiiaft Die Charouu^U)cr* 2)icfc tonncit 

nict)t ufiicapicct liCI»^ ttic PApmiAims fiioct / qui ifea^ 
\ porc CAftAeAiutt iHsm^ bcr Dcn 5(opf abfctladt^ 

• ftn. Antoninus Pius ftat ti am eclien fo geotbn^t ^ uc tie iii 
bis bonis4hfucapio locum habe^t j ©orpcr aber firtben mht ' 

* iiifl)t5/ tenn iPoUen iu(t)t tl)un, ol^ mcnn tle bon^ Rc- 
gia hdttert- Siber poft HAORMNtjM mur^e ti glcic?) fo gefc^ • 

))enn fiec fimuiirte XiW ine^r- Fiicus & bona doma* 

\ hialia pertinCnt id fuftentationcm Principis. aOaa nurt 

bem Siicftcttunb oBcn feincn'^ticce(roribus jjegeben \\\,m 

tcirt Privatu» Mtti t t«i eft cWfUata Pikcapi, ^ui fc itnia 



Digitizeo Ly v^o 



^ Ljii trrore fulpi, caupi^ •* 

$. tf. Error aucein ftdla? caii£r uiiicapionem non , ^ 
^ parit: (gj vcluti li quis, cumnonemeric> emiilcie 
cxiftimdnsppiiideitjti vel »cmn eiddiiacuin isdo fiieri^ 
^iafi ex cbndtkme poifideat;.. '*[ ' r 

e^ilbere debtf. £rgo rcs fifcalis non praefcribitur. tor 
quioiar de ufucapione ordinairia- £)0(|)4HttCC Dett rcbot 

fifci iftiin Unucf(t)(ii> > bcnn cmn^ ^ bcr Fifcns fo(« 
A4)cftt)on tm&K\%, oberjle foOen ibui ccd acquiriret 
tcr* 3nirt|lcn5aD fini)al)ieUfucapionict)t flmtJ bcnn 
ticDomania, ©ie Dic res .fifci mit cinem5r4n(fifi$en35Jort » 
jn medio acvo gencnnet iDorberi/finl) bem Jiirilca oon bcm 
SBoW iu 5iibi'uii8 fcincig @(aai* anlgefegn/ unD menn foU ' 
•4)c ufucapirec n^ccDen fomen, fs mufle folaen , ba^ tKtf 
ffiolcf t)un Principi cin neuefi Domanium au5fe^en inli^» . 
fjct) fan obcc t)ic res fifci niclitlaiifiin/ jfo ton fic aa0 
iit4)i ac^uiriccii' 3iacin m Mn anDecnSaa , to cihc.6a^ 

. ; 4)t Dcm Fiffo acquirircf lOCC&Cn fofl ; ftnt^t DtC Ufucapio 

^^ioaeitiros ftait Benu ricfe fan icl) au0 fautfen. Erg^- 

T-^»Qu. 5£onncn folcf)C bona vacantia \\ico nondum denun- - 

. ^^ciata prafcribirdt mecDen.^ Sic rrincipes |)aneu il)rc eicicp 

' . pe Procuratores tifci \ m cit. Dtffen |)abe i(t Ciu Ciaencl 
.;n^:€apa«J BOn i;)nen. vid; Dtg^fik mea de i rocurMmlms Caf 
'■^Jiri^ Finge ergo , delatorem iuiffc nejgligentcm^cmi 
«.^ltinum vacans > Oa bobt icb juAum utuliifn & bonam 
I fidcm. S)icfi bona pnt) Dcm Fifto ni(t)t incor* 
vporirct , l>ona fide accepi. Delator , procuracor eft in 

'^^cuipa. ©0 1)ai man Dafiic flcl)aUen, quod fic, mtnn c* . 

Cne vitio furti 6Cf(t)C^cn i (ibtV intra quadriennium. 2Bemi 
';I**a6er DCC Fifcas intra quadricnnium tdin^ , uhb denunci* 
iCte miC / rem efle fifco deiatam , fo fan ItJ) ti l\i(t)t acqui- 

. ricen. Papinianus faijte : "^m ttflm Cafu ifi t6 no$ {ctm 

res fifcalis n^OCDcn- Ergo CO^ dm Da< jus fifc( (i(CC ll^ 

fo Aride 6eoDact)tct mccDctt. ; ^^^:^-^ " , 

pmni ^(ucapione mup ftjftl hdim fido^jtl^ jliftui ^ 

- itiuiIosV <^o; jCan icb citntom mutiren f e. g. commo- 

' |dato accepi librum , (u^wct) fcilbc i^ mic ein , ict) baH 

CS QCfaufjel / num ulujgfcre polfum ? Refp. gi^jrt. ; 

- ,;Quidj fi reni commodat^^Hfc vcndam? Rclp. S5cC icr- 
itl^^jpi booa fideibatlV^ titului^i i^itunam pof* 

•J^t^'' "'i" '•'■>:< V'^»:.^:; .'V., ■v '-T' ^-'-.^- .> ■^v-'^*-«efllOjpi 
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3 5 i Institctt. Ju^ttktant Lib. II. Trr. VT. 

J)c acce£ime.fc(j€j[ioriis. *^ " 
$« 7« DiatiiMi po(felIio> qua^ pipoddle cceperac de« 
fiindto > & h^eredi (5c bononim poHeilbri concinua- 
tur (9), licet ipfe iciac, prccdium alienum elle. Quod 
ii ille imdiim juftum non habuic, hxredi & honorum 
'poileflbri > licet ignoranti , poirefllo non prodeft. 
Qaod noftra cqnfticutio iimilicer & in ufucapionibus 
bUervarl conftitiiic^ uc temponi concinttencur. (lo) 

. felfionem» ergo line dubio ufucapit. gc \)Cii aflC Requi- 
' Iha; Errans vero noa nAicapit > toU QU( OCtti Cafu xn 

* 2. t)()n tXra UfufruAuario ju feftfn. ' 

(9) Qu. 5£aa Ut) WO^I aud) policffioiiem aherius contmui.. 
tctr? Oaqino. Hadtes poteft condnuare poffeffio^ 
aem defiuiAi cum omnibos quaUtattbus poiTelBooiis. £r« 

' go etiadf tnalam ft bonam fidem contitiuat ^ juftum & 
? injudum liculum. 2)it Gracci . al5 HARMENOPttHfS , fa» 

gch/ baJ feo unw bcmSEVERo unDANTOMNoCARACAUA». 

* in §. 4- (lcl)en ; gtorbnct worDcn. Merillius aBcr ^at 
fltn)icfeH / bap man fifltion Darl)er poffeffionem i)at contjnui- 
ten fbnnen. Picas : ^ (tn iu bona fide, menn gU(4) Dcc 

Defundus in mala fid^fcmfen* Refp. f>tl rcpmfenci* 
rc(l ja Dcn dcibndup > noo ufiicapis rem tpo nomine, 
fcd' denitidl nomjne. Qep ciliClll .feeceflbr^ univeriali 
Olfo mtrb mala fidcs continuircr/ banes tflquafi ipfe de* 

fundus. aEBcnn alfo Der deiundius ein ^ferd cmlct)ne( / 
finDc %i in 6cr (?rbM)a(f( , t)ate alfo juftum tiiuium , 
fo \ii)imi tt , ufucapire ii , Da Doct) ein cigencc Xirul 
in Den Pandeden ilel)ec : Pro harede, jibcr Dag i(l oan^ 
n)a^ anDcr^, Stryck unD Brunnemann ()a6en bi^ t:cc()t # 

ii negant. D. Branchij tyiU Titium unD Thpmasiom re-> 
futiren / unD flB^ifat , tta< bCC citultu ff. fty haerede^ 
; Aliud cft in fticceflbre fingularii hie emm ii^ala *des^ 
^ ' sion'coiicinuacur 1 ufucapio etihn esc jure fiiigalari % ek 
jurc mco fit. repraefentire X(\^i renditorcm , id) Ditl ' 

* poffeffor fingularis , cx perfona mea ufucapio t habeo 
bonam fidem & juftum titulum. In bona fide vero 
emtor & venditor tempo^lid ufucapioocti^ conjuogerc 
poiTunt. JH|k 

(10) ftc RcqpfimnlHrmx Ufucapionis jfl Peffl^ 
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. D£UsuCAP.£T LONGlT£I^FOIUS PRiESeR. jyj 

Intcr veri^reni qdoquc & emtorem cori- 
jungi tempora, Divi SeVerus & Antoninus refcriple- 
runc. ' ' 

De biSf qm 4 jifcoy aut a[ Imperatoris Augujl^c 
domo y .atiquid acccpermt. 
§. 9. Edido D. Marci cavetur, euni,. qui a fifco 
rcm alienam emic>fi poft venditioncm quinquenniuni 
j^sterteric» poile dominum rei exceptione repeJJe- 
re, (11; Conilitutio aujem divae meinori» Zenonts 
' bene 

Pcgui€rse& quafi fedem jum ponere • mb DiefeSfand^ 
§mim mir ac lebas corporaliiNis ^ifaqt mttbm , quod 
poffide^cur $ (Hi^r man qtqlanitt , fervitute* ufucapi 
noa. pofle. . Resvoro incorporalis non tangicur ,nec pof- 

• fiden potcft, Dc.^lDegcn aud) Screbonius qtiminut, omneta 
^ lervitutem praefcriptioiie tollcndam elle. GunMmgians 

P.1%- 0bf. i. §. 10, n)cM)c5a&ccJusTiNiANus auractotoi 

S){cfe Poffeffio nim muf continuata ftDii/ ni*! rupta j 
quodli eoim rupta fuerit , tunc non poffum ufucapere. 
pmtx connnuau poffcffionc mup I* cNlt mMnX, a- 
' lium dcrehquiire, neglcxiflre, ndn habere vcllc rcm. sUJeC 

• in' poffcffionc rupu ; Don Dem faqct man / erufurpire. 

. Ufurpano, 1. c. ufusruptio, ct)ebem per folam 

iim contedationem jn (jef(f)et)efi pflcqre/alg inel^e ber erjle ae^ 

, nctJllldOe AAus coram PraEtore a judicc pedaneoHMlC. SSCO 

un^ i|l ber eille Ac^us in judicio <iuuo« per duam rum* 

piturpoflTeffio. 

(1 1) Difpofitum cft in favorcm fifci , fi etiam rcm m 
fifco emcrim alimiata • iUam nihilominos plcniffimc nfiH 
capiam. ^ (Klf tm dttbiom. 9l»er Zeno Impcrator 
fogef 0119 • *^^«n emtor rci fifcalis fit ejusdem dominu^ 
plCQos. g« 6railCf)er \)\it fetne Ufucapion, v.g. fi res in- 

• jufte confifcata a fifco emta fir. SBenu nun Dec Dominos 
fOinilU / UnD rei vindicationem anfleflee, iiliim rcpcllo 
cxceprione, quod a fifco emerim. 2)eC favor cmtoriaift* 

t>c^!r biaia orotTcc ©er Fifcus jfi aaejeu locoplcs, 
mage^ inic Dem PoiTeffofe priiiinoioajiim^eni Utib menit 
man eS emetti mietw ne^eft mtt; mt mftrte met)c m\ 

*ifco a^Oi fOUjl^? tixt Bbna vacantia iDurben l)ernai 

. iiNnii|(rm((>c (<)imm aiicuicct mcc&en, Jv$TiNiAMff$ ^at e< 

2 
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354 Institut. Justiniaki Lib. II. Tit. VI*- 

bcnc profpcxit iis , cpi a fifco per vcnditionem aut 
donationem, vel alium citulum accipiuat aliquid, ut 
]p(i quidem fecUri ftacim fiant > & vi£):ores exiftant» 
iive expcriancur, fivc conveniancur : adverfiis autem 
iacratiuimam xrarium ufque ad quadrienuium iiceat 
ais intendere > qui pro doihinio vel hypotheca earum 
irerum, quse alienatae funt, putaverint,fibi quasdam 
compecere actiones. Noibraautem divina conlUtu- 
cio^ quam nuper promulgavimus» etiam de iis > qivi 
a noftra, vel venerabilis Auguftae don^aliquid accc- 
perinc, hxc ftacuic> qux in iiicalibus alienatioilibus 
pr«rfat2e Zenonianx conftitucionts concinentur. 

TITU- 



tm^ extendi(e( ad patrimonium Principis ot)tt AugiiAae, 
h.c. Dic Chacocd» mt btc gurjl pleno dominio j^ai. Bo- 
^ pi domanialia oMT Fjfci a^btim il)m mt jure ufusfru- 

. ^ auf ittifiif^tii, quia ad fuftcmationem Principis 
conftituta funt. ij j tDaccu cigettC Procuratores fifci , hae- 
rcditas vacans tm in patrimonium Principis. SDCC (tt^ 
tttt(i<itt , injufte rcm confifcatam tffe , un6 rem fuam « 

' poffcffibrc prsefentc rci vindicatione forbCtC / tMQ iid) DOHt 
iifco Cbfitittn lajTen , abCC intra quadricnnium , elapfo 
Iioe* rcmovetur. In favorem commcrciorum ifl in <ts 
HifCn ^nbcU^Stablcn DCC Tecmiaus Ufucaplonis rerttoi 

imiuihim fctN: cina(f(t>r(fn(f ct / v. g. auf <s. 7 aBocDcn , otc 
tn dloni0(r0/ ic* ^aifb mu$ ^anb malH^cn. Qu. 

Quid eft Pneicriptibi. Refp. Res coi^rales ttfucapion* 

tur proprie, tDtil etnC Ufucapio domimum gicbt/ [O tOtlf ' 

un <^et)cfTcn Jeinc Praedia picne ufucapiret totvbtn, al8 

■ «uc praedia Iralica & Romana. In prasdiis provinciali- 
Dus lontt hintt exccptionem ufucapionis opponiccn/ Wttttt 
' CC aucb Praedia immobilia lo. ^^Qbt UnD DaCUbCC bcfcffcn* 

S)cnn man i}attc ba< dQmiiuom plenum \\\(i)i, fon&cm 

Popttlos Romantts tOOC aOCJCtt Oto^^rc Vid. HuBERva 
W Infi. de Rer. Ubi non eft plennm doniintum» 
M t|l fcmc Ufucapio; Dnmit ti Ottt bCCUfttrpator ttM|>t . 

bcfommc, GaL^ man bicfcin exceprioncm praelcriptionis. 

. Vid. infra k.xcLptiomhus. 9la(J;Dcm nUU JusriNiAWUf 

)>ic «liiiierenuam ioter pr^dium f miflci^e # Romaaum ^ 
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TITULUS VIL 

DE DONATIONIBUS. 

^eBonatipne. 
J Sc & aiiud genus acquifidoius, dpnatio. (i ) Do^ 

^ nacioniim flutemduorimcgenera: Morcis cauf^ 
non mortis caufa, 

IH 



Sc italicum auffl<&06cn J fO ceffim au^) i>te ^ ^ 

ter Ufucapioliem & pnrfcrjptionemsHiibairQ fat i(( j(fit 
fagcn : tSnafi ^ frafm/fi. OlSm vcro magna erat dif- 
ferentia. 5Denn roenil eill Pradiom in Italia ufucapiret 

murbc/ unt) oon ^^dnfcen faiw/fo fonte man ii vindicircn/ 
unD cr ©urte plenus dominus ; ^ingegcn menn ein Prsc- ^ 

Jium provincialc OetlO^ren mucOc , non porerat vindicari. 
3cf) fDnte ja nicf)t faqen ; rem meam ejfe a^oi 
[oiHe icO ouct) ni(t)t exceptianem ufucapianis <^onircit« 
fcd folum praefcriptionis. 

) Stn Philofophus fe^et Definitiott WtM 5 JusrnoA* 

m ate ()4lttiii<f8c een(f , tie fc^on muilen, xom dona. 
tio {19/ er (iet)ett)c^megen gltic^ )u unb fa^et: Ffi & aUud 

lemts &c. Donatio Imm i)er OOH dono, nr(f)( oon do. SBor^ 

)er (icf(()a^n afle donattones per dationem. !£Bennman 
i6er cineBictmaJgiebt/fo 9ef(t)iet)et e< cx caufa pr^ceden- 

:e,onerofa,oOer ex liberalitate nullo jure cogente. 3Bofr 
;C man aUCt^fagen/ donatie fci; duplex, vel Jimplex , • 
^emuneratoria , fo 8efC()tCt)(( »00 tkUtlftaut t>Ml6W0 

liit I tiarsu a5er (an niemant) ncivnnMi nKrDcil. id 

ift omni d^arione libenliias. OUm ID^itn donationes 
ni(()( Moffe pafta nuda » fonDcm folennia , per ars & li« 
bram alteri mancipabantar , ot)cr fiebantper Aipulationesf 

)ber pcr trnditionem Symbolicam fidam. {)(jf(e vS^ 
:rll jus exigendi j ex patflo nudo fontC icl) ad rem tradech 
Jam ni(t)t flagen. Cum ergo donatio per folennem cra* 
Jitionem oUm fadla fit, fo i|l l)icc de donationibu* poft 

jfuo^ionem gct)ant)c(t morDcn > c5 mar cin 6cf»nbcrc( mo» 

Jus tradendi nbt^g/ miC U\) Dcr Ufucapione. mirb 
ttCrlHcI>ottatio j^tOtiiet m donationem cau/a, un& 
loottionttn la#«f Vfi>f^i tXC le^tcrc at)cr in doitationem 
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}f 6 iMSnTUT. JUSTIMIAMl LlB. IL TlT.VII. 

De*mortis catifa donatione. ^ ' 

$. I. MQrds ddnatio eft» qiix projpter morcis 
fit fufpicionem' : /2) cum quis ita (ionac , ut) (iquid 
bumanitus ei condgUiet> liabeieciS:> quiacccpic: iin 
autemlupermillec, is, quidonavic, reciperec; vd 
£ eiun donationis poenituillet, aut prior decefleric is, 

cui 

Jtmplkem Sc proprie iic dlAamyUllD donauonem propcec 
«uptias, • 
(^) 2)fC Imperator f)a( bltt de donatione mortis caufa fettt 

nonim jus proponireti ftc ig f(Oon|(t)calii unb mirb btcr 

Ottl bettt HoMERO UWmStn f qutm magoi j&ciebant Ro* . 

mani. C<l)(itFkTRiis Fbkmatos eiit ScanQofe etttc DiC- 

fenation gef^ricbfQ 4^ auHorlme tim»-* ilfuilOosRa^ 
man^s , inglcict)cn Strauch in SBiifcnberg de eadem materiam 
8lbCr in tali forma HJarcn Di^ Donationes nict)I, uti tan- 

^ dem fuerunt apud Romanos. Donatio mortis caufa ap- 
pellatur , quia lit proptcr coi^irationem & ft fpicioncm 
mortis) vel propter morra irafis timorem. !Deiltt ttlVbt 

. 4ReOfE0ett itltb (0 1^0}^^ nicOt ttUC fi adea periculum 

i>r«fem , e. g» loenn fte tit Approcbett ob(r Bataiiie gelKn 
bOett f fonbCCtt OUt^ exira.pericnlimii font » m de 
te cogitent , & intdta ejos difponant de boa». Syiu 

|c gc()cncfun9 auf bcn Jabe* gao scf({)icl)ct alfoauf brcoer^ 
lcpSBcifc: O Extra pericuium , e. g. aiig cmcr 5)Wan< 
cbolic 1) Inipfo pericu!o, e g. t^cnu cincr an cincr gc* 
fdl)rlicl)cn5Bunfcc nict)irli(qct. Ob immincns pericu- 
lum , e. g. i^cnn cincr in bic (g*lad)t , otjcr Approcheti 
00ct, trcl4)(S t)cr Cafus m bem Ho^^iRo t|I. S>tcfePo- 

natio mortis caufa i|I re tera etttC donarlo conditionatis 9 
IMbbC P« morrcm infcquentero purificij*Ct tDirb. Qbcrji . 

0jeb( etncr btct; bic ^ocbc bettt Donarano »firtf(ub in btc 
^dnbC/ nnb bcr donans fiirbt / fo i|I fcin dubium , ba^ 
er^ bcl)aliei ftat crf aScr nict)t in bic ^)dnbc 6cfo{iimca/ a 

quolibet rem vindicare poteft i Mm iai dominium tfl 
conditionaliter transferiret mcrbCU. Arqui jam exticit 
illa mortis ccnditio. Sonimt CHt Dcr donans njicterauf, 
recipit rem fuam , iiec donaiiofada elie cenfetujr, SEBcntl 

abcr aii(l;cinrr e> tra pcricuium eincm citte@a4^i condicio- 

nace auf bcn £obcf ^S^U tlbc;gtctHt> eodem modo valec 
OfeCt Ctnc Cogatatio mortisi potcft pomttct^ xcvocife» 

tttt 
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De DoKATIONIBUS. . }J7 



X dohatum tic Hx mords caufa donationes ad 
lemplum legatoram redadb? (unt per omnia. Nam 
im prudenubijs ambigiRun fuerat, ucruni donatio- 
is, an legati inftar eam obtinere oporterec: & 

criusque caufe quaedam habebat inlignia, & alii ad 
iiud genus eani reorahebanc : a nobis confticucum . 

; , 1 1 , . 

Qti in tedatnento ei legato; Cogitatio Mifit^ Tolan- 
uu.hotmnis elt ambuiaioria > tamdiu revocare poteft 
dotiator • quamdia fperat, fpirat. {(l alfo l)ifr tltCtftf 
beildnbtQej , 06 (lleict) Ctn iHlaterale negotium \\} 5 tt 

ijl ia cine Conditio' »arf)anben ^ qua non exiacme nec 
promiffio nec acceptatio efFedum habet. 2)arUltt |)at 
CoccKjus /« DiJcrU de Tc(iani€ntts Prmcipum 5i;l)auptCt/ 
donationes mortis eaufa efTe donationes conditionales» 
ttttt) ^at cr barin t)iele curiofa obferviixt. Ulpianos ^ 
}U)ifid$Ca iKtt donationibos inter vivos uttt) donationlbiii 
snortis cafiCi CIHI Comparaifon angefleaet / bic JusTiifiANOS 

ni hoc imcMMtt. ^n jeticr iDta vn i bof citi^mil^tta: . 
Itcber bie @a(t)e hahm foQ , aU 9 i4> i^ifli ii)m eine Re» 
creation bur* Die igtbencfung matCen; ^nbiefer abec mia 
tcb lieber bie ®act}e fur mic() gei)a(ten* 5Ceiner flirt)! gern > 
iDenn er a&er ilirbt, fo foa eS e^sr biefer iiaHn, a\i lener.' 
€r fliebt jmar conditionatc , aber e j f omint it)m auct) fauec 

^ an* £rgo inceru eft mortis caufa donatio^ £r^o ad Iub* 
ledes d(matani non traofitf fi donator fupemxerit do* 
mtarium* S3iU acceptatxo tfl lUXO imp^feAa, itnl) 
tClltCt ni(M <lllbCr</ Oli fe am repugoacumm, fi ctfus 
' exiftaL Si vcro fupenoxerit donatorem # oaiciino adl 
.hxredes fhmsmittit. Si vero res tradita fit in cafum 
mortisi donatoris vero mors non fei^uatur, & donata* 
.rius rem reddere detredet, rei vlndicatio locum habet; 
(Nam dominium non > nifi conditionaliter , eft cransla» 
tam. Conditio non efl purificata. Condicionem pu- 
' rificari tmtnen bie Pradici, f\ exiAit conditio^ bCHII tMI 
IMtb bOAtr SCOObCII^ ac fi pura fiii^ dtfpofitio» jretro- 
trdittur sd tenq^ appofitar eonditionisi oro pwa .AC^ 
.pofitione habetor. $!Otan broUdbCtiltttl^CondMionem fino 

eaufa. 3>ie alten Surtften duWtirten ff ftr / an differat do- 

mtia mortis caufa a donatione iuter vivosi Sed pra^i 
Tsluit iie&cemia» qiiQd diHeram» ' ^ . 

2:1 • . (})3Sait 
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558 ' iKsnruT. JvsrmAHi Lib.IL Tm VIL 

<ftt ttt per oomia fim legatis (j) connameretur » ic • 

fic procedat, quemadmoduin noftra conftitutio eam 
form^vit. £c in fumma mords cau& donatio cft > * 
cum magia ic quis velk faabere> cpam emn, cui donat» 
quam hxredem fuum. Sic & apud Homcrum Telc-t - 
macbus donac Piraeo ; 

. Weft: 
'Cam i ?ir<u% bowims Uteant faretafututi » 
mfera frm fiekrMtit ai Styga metm 
Ififidiis » patridsque felittt mifceri ffsias : 
tiac e^o fra reitquis muko tibi cedexe tnalim» 
Sin ego eos jtifiis proftirnam iladibus uUor^ 
Hac mibi tu gauims Mim knt isstiid fsddas. 

(]) 3)2dnf(ig<t; Fere eflfe inftar legatoiiuii. Coirreniuntx 
l) ifakm morte doiuurii & legataris k i) poenicaidni 
«e^cantur; )) qoarfea Falcidia utriiu|iie detcahicori 
4) infinua^ non^ eft neoeflaria# s) quitiqoe Mftea fo^ 
quirumuri €) traofit dominivim fine tndidone » fi moca 
eveniiit* Diflferunt ; a) Acceptatio & pfaefencia in le* 

• g&tis nen requiritur 9 uti in hac donatione. (Sinigt ()(t^ 

' m itmi^dtf ob aecef^tarfs m wi ^Dtt f(9 / afletti i4> 

' t)ab( flcfunDtn / Dag m Digeftis* in QujNTitiANO, Pu- 
tiio funiore & Sdnme% unt) SaioJTAUco inieculoau* 
leo acbcau(()ct »tM;lm« Vid. Ocuo ad Jot^. Ar^se. 
t»e( fagct f(ton : DonaAs^ fiaa mcsfsmkna Jtm jsefuia. 

Mortt9 caufii dooatio ceflat pomitcotia dooaotis te^ 
.pewculo etiam ceflaott, llcet pomitenda non ei|irima* 
tur. 6'ecus eft in legato , t>Cii bUibtt fcjle (lcbcn / nifi 
Kxacetui & |>oeoitentia dare cxprimatur. c) Fatre con- 

fCA» 
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De Donationibus. 5 



>De inter vivos donatione. 
$• X. AUa? amem donaciones funt , qus iine nlk 

)rtis cogitatione fiuiit , quas intcr vivos (4) appel- 
(111S9 qiue non oinnino comparancur legacis : quae 
fuennt perfcdbr» temlere revocaii non poffimt. 

Pcr- , 

— - .1 - ■ I r- 

entiente filius moitis caufa donare poteiK non vcr»- 
egare. Filius enim ncc teftaiBcntum ncc codicillos 
rondere poted, quia adefl lex prohibitiva, contra le« 
;em patrii conrenfus nihil operacur i fed ut donet» fo^ 
um a patris volunute depcxidetf Mortis caufa dooA* 
:io ^iffcrt a mortis caafii captone* Ha?c eft » ubi ter* 
tius aliquid capit proptCf SDOrtem t OU : SXCUI SttitSj/l 

DaTos fou na$ mcincm £(rt)c frco \mi ^ dabtt Sem« 

:)ronio decem. 

I Donatio tfl ctnC liberalicas nullo jure cogente fa<fiaf 
)al)tC aUCt) ftiC fogenannlC donatio remuncratoria . ol^nflC^ ' 

tct)ict 6<9 fo((()ec Da^ 9l&ftt)cn auf cin Dor^ cmpfangmcf 

Btneficiuxn gcri(t)Ut n)Ort)Cn / nuUo jure cogente gtfc()ic^ 
i)Ct* Qui mibi donat , huic iterum donare non cogor ; 

Denn mt mtnclmr 2Biflrut)r (lcbet , ba$ bin icl) niifK ^uk 

big> fDod non debco f iUnd eft libcralitas$ gfatus ani' 
mus eft Tirtiis » ad virtutem nemo poteft cogi , bcntt 

fonfl i(i ti Um Xucient)- DiefeS gi{t M bcn i)eutf(5eit 
uin i)c(!o m^br / n»eii biefe(6en e< jeDcrjeit fur einen @(()impf 
gel)alten, mcnn man il)uenein gcnojfuuS Beneficium oor^ 
rocrffcn obec imputiren r^oflen. @ie baben aud) einan< 
Dcr niemal)WcinBeneficium angere(t)net, oDec belfenSBer^ 

flebung praetendicet > bcnu ba^ i(l f ein Beneficium , mek 
(t)C< t({j tn SHbftC^t auf Cin Imereirc t()UC. RatiaoeDo- ' 
natioms fanp^is t(t lU niCKfCn ; Donare (fciiiiel iumcihll 
in effeAa fo Oicl # ClU perdere. Nararali jure (lel)et Ct • 

mic imt fret)/ ob t^cihc®a(bebiNtcn, obcr jumtt)ei( 
obec gan^ wegfebencfen roia. 9(ber in foeictatc civiu i)a( 
li bieSfail^ eine anDece SemanSni^, babcifftt c^: inter. 

eft Reipublicae , ne quU rc fua male ucatur j bec Repu- 

biic iiimit Settlern nicbtS gebienet> eine Repubiic , mo 
Diele Settlcc ftnb t W feinc force. :Dabcc b^t man bie 
nat&rli(bc St^^bbcit/ fo bicd aU man nHO, mcgiufcbcncf en^ 

reftringtcct- Perditio remm fuarom debec jure civili 
impedtti. bcn SibONm tonte man ante ktem Om^ 

mm^ t9c((()ci |igcnt(t(|) cin Ptebifcitmn »ar , nacb 

Z 4 iiebcii 



3 6o Institot. Justinian i Lib. II. Tit. VII. 

Pcrficiuntur autem , cum donator fuam voluntatem 
lcnptis aut fine fcriptis manifcftaverit. Et ad exeliv 
plum venditionis, noftra conftitutio eas ctiam in fe 
habcre neceiruatcm traditionis voluit : ut , ctiamli 



non 



(ibtt, qui fine dubio erat tri- 
bunus plcbis , factc /donarc fcg fo DWl, aU perdere . 
di!apidare,profundere rcmi aIfofo!(cma« cinnriDcr niJ)tt 
• immn, larfimoniae ftudebant Romani. diJapidarionis 
hoftes cx vercri difciplina, quam Tribuni plebi.^ confer^ 
vare ftudebant. 3)a tm Cincius UHD facU : 2)cr luxus 

fei) 10 cingeniTen; Dag bic Cives cinatibcr m (\m fdjcntf^ 

m / mjtV nU(t}H ec Cill ^ttbOt : Ne ultra certam fum- 
mam donarerur. Tempore Constantini M. maCCrt loo. 

^oiidi ot)ct Dncm m Qiuntiim. CiNcius faQ(c iibcc 

mfi^: Non fufficit , dixj/fe , mc donalfe rem meam, 
lcnDcrn eftoO 9cfct)cl)cn per aes & libra n , res immobi- 
les lOnOcrlKt) pcr mancipationem ©aDjtll {^cifflt vendi- 
tio uno nummo facfta donatio ; cilicr l)ieUc DicaCaagc; 

tjcr aiiNrc cincn Sefterrium, bamit fcfclug cr nnDiciCaagc, 
m nnnq , bm:t Icqtc cr bcn SeitertJum ^in , unb ba^ 

U>ar imngmaria venditio. Xm ®olt) UnD €i[5cr baVXtl 

jic/ fonDcrn Dic Nummos :cneos Icg(cn jic in bic 5Baagc. 
IDcnn bic JRomcr bartcn Slnfanqi DiclcSymboia fa(l bcp aU 

lcnNegonis, )ic m.ircn nmplices. fimpliC DlC tcutt 

fmb, Dcib mc!)rSymhoial)a()cn fic l)ic ^^ranijofcn (inD 
^ic raffin,rK|]c d}atm/ bat)cr ftabcn ji< femc Symboia , 
k" 1^^^"?!^^^^^ a^ationcn bomir au^. e«mu|lcn alfo 

DcrplClfOcn Donanones, mcun tlc fiCllcn foUcU , in rcbus 
niancipi per mancipationem , uuD in rebus ncc man- * 
cipi leu provmcialibus pcr traditionem DOnjOgcn mX^ 

tm> fo lanqc abcr bicfc« noct) nicDt itmi}tn , mt Dic do.. 
mtio revocabiiis. unD j|l flcmip/ Da^ bci) Dcn 3iomcrn 

•n)CDcr nudo pado , nO(t) pcr meram ftipulationem (i||C 
donatio faris tuta & firma rt)ar/nifi traditio acceirerit, 
& tunc crat complera in rebus nec mancipi, & poft 
niandpationem in rebus mancipi. UnDDaber fommtC<r 
Dflpman fagct ; quod vcnditio, qux uno nummo fie- 
bat, lit donrttio, nulla enim ficri poterat donatio, nifi 
feftcrtio intcrvcnicnie. Conf. Averanii hnrpreU ]ur. 

/>. ?n- iDclttc NooDT iri ^oaanD aujJcgcn laffcn. Ad 

le^cm Cmtam Joh Fkid. Brummekus Ommmarium 

fcri- 
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ii tradanCLir , habesinc plcniffimum pcrfeftiim 
^ur^^ traditionis neceliicas incuiiibac donacori.(5) 
cum recro Principum dlipoliciones infinuari eas 
ns intervenicncibus volebant , fi majores fuerant 
cenUMrum.iblidarum : conftitutio noftni eam quan^ 
item usqae aa quingentos iblidos ampliaidt, (6) 
ao^ £tare etiam ime iiiiinuatione Aacuic. Se^ &, 

quas- 

rcripiic. & mt m imm Smdiofus , tin sQetict 
)on Thoma Reribsio, Surgttmeiflcr in jllrcit^urg/^oc^ 

ftf^eil iHotlf ttni) ecib Medico Sc t)ai Dicfctl Tradac Dcm 

CoLBERT dedidrei/Nr tt)n fc[)r Dcfit)ci»Nt* Crcrfof ncbjl 

eincm ]}e|li[ion i\\ Sca!icfcci(t>- @cinc Si5{i0lf)c(E tjl ttt 

?Cipj'g oaaudionirct ©Orocn. 3n fctncra Commemario 

(inD Dicl artige Sa(t)en cntDalten / unb i|l felbigcr neb(i fcif 
ncn anDcrn ect)ritf(cn in BrummeriAms a Gso&6ioB£yeko 

Lipfue i7il«*in 8vo edicis ftnOCn* 

) Si dQnator rem tradidiflect donatio Talebat» &6 tr*- 
dirione %mholica longa mana iti^ cflet tradira \ pot- 
eram agere ad rem tradendam 3 li qui^ folenni ftipu« 

latioae promiferatj fe- donaturum, fontC <tU(t) ex ftipu* 

latu getiagci tt).tDcn; aQetn hic modus per iiipulationem 

donandi tti CtH tempore Imperatorum (UlftenuttCtl» 

) ®(ct4)IINC tKrieaQfcr JusTnnANHs itl mtiMiaMatierils J«. 
ris Dtdc^ gcanDect/ alfo t)at cr C5 au^ ratione donadoiKnn 

pcmad)t , unD ocfaget / upmW cintna{)l Dcr Untcrf(t)ctb 

inter res provinciales & Italicas t)On ii)(n auf9Ct)0bCn fCD^ 
aUCt) acDer Mancipatio , nOCt) Traditio, noil) Stipulatio 
ttOtbi^ fCQn foItC / ita ut donatio valeret etiam ex 
pado iimplici & nudo » l^iltau). Roipeffhi fiipob- 
tioni» dicitur fimples & nudumt /• Cd^donatm 
(Avt jil li lc^mum. S>tf quamum infinudMlc (HUM 
C^NsraMTimrs M. gcfc^Ct auf lo^' Soli^os. JusTHfuniis 

ul)bf^t ttmf ?oo. unD cnDli(6 gar auf ^oo. Soiidof>i.e. 

loco. 3itl)aler/ uiiD ctwal Drubcr/ m ci Joh.Frid.Gro- 

Kovius, Jacobi gBatcr, Gravh Pr«ceptor, au^aCCCCOuCl. 
3P08 alfO cinCC ultra hanc fummam fc^cncfcn n)OltC / Dat 

mufic c|crict)tlid) infmuicct roccDcn / unD oUDann bcutt Dcr 

Donatarius irjl CttK adiooem ad confei|uendam fum- 
mam ulcra ;oo,/aiireos dooatam , Ittiiraficnfaai oM( 
tmt fCM Oosuttorcm lWC IM|cn tK %^ Atttconim 



j6z Institut. Justiniani Lib. II. Tm VIL 

quasdam donadones invenit , quae pcnitiis infinua- 
doiiem fieri minime deiideranc» &d in le pleniflimam ' * 
habent firmitacem. Alia infuper muica ad uberiorem 
cxitum doiiationum invenimus : quae omnia cx no- 
firis oonftimdanibtts> quas fiiper his exfKifuimus, col^ 
ligcndafimt. Sciendumeft tamcn, quod, etfiple^ 
nillimae fint donationes , li tamen ingrau exiftant ho- 
iDiDeSj in quos benefiGmm colUtum eft > don^toribuf 

Tielangm. Unb alfO faqct mon hodic in praxi : Donatio 
Taletbif Obngtfcbr auf looo ait^lr. fine infinuatione. 
Olim folcnni mancipatione donatio iiebat; Justinianus 

inA4fitaurt)t)i<t ciue 'iunOecung, bap bie folennis maa- 
'tipatio mbt ootiHg ffort foUt^ auib tli^t ftipalano, votU 
ifft mS) tempare PlinuJun. obtinirtti fonbern tf foticn . 

wrba quaevis pafti & fimplicis conTentiooit tfUttt» 
Vmc doeatio limjjtez dicitur paAam« SBeil lllllt Jv« 
STiNiANus conftiruiret / tie Sjpulatio itt Donatioiit- 

bus cbcn ni(t)t not^ig fei) , fo ()aben eiiiigc mmtmt / 

donationem tieri pofle finc acceptatione , VOtlitjti afFer- 

tum gan^ unb gar Der naturae rei juo)ieber lautfcr* 3)cim 

inyito doh datur beneficium » unb ntU^ htt Donator 

jtt Wffcn , 06 Dte gaclK Um Donarario a«(l(!nl)j9 fet) / 
obcr m(tt* fiie9 attcn doaatioiiibus ifi alfo ciii Acceptation 

fimM)tl^ t dcclatatio , tm altcri cffc gratam. ^CBj^ 

fan Dciii Donato^ Mioegen teine incoiiftaiiiiam iuf4)rei» 
Un* Jn rcbos OccMomids Atbcm vm mH fdglkO. jbU 

Conflantia Stoica ift ftulta oibftiiiatfo > donatio non eft 

derelidio , fcd translatio dominii , quae acceptationem 

requirit. S)er anDcre fan ja ni4)t wieber feinen SBBiam 
dominm (eQn uuD t)Iei6en. ^intge Idugnen Umod) , t)a( 

hodie eitte Acccptatio not^ fct). Vid« Gund/i/^Hu 
M4 P. S^. fl* |.4. Difleitatioai Lud^wigiama oppofita. 
it Wntnmi de kc c if un ime nec^ma in D^mtim* 
tm* Olimi goidcm» uki folenma adhoe takbaafr* ob* 
latio & acceptatid lioft Tolltciebaiit ad dotia|ioficm va- 
lidam, fed mancipatio accedere debcbac, translatio rei 
donatae coram Practore per aes & Hbram. Vcrbo 3 ej 
gteng t)Ort)er eine Acceptatio minus folcnnis , fequebatur 

^foicnnis, xs!\t hodie v. g. cin ^)auf *5EaufF unter SCduffer 

1111& Sirltfiifir (itgeriM i XimSi judiciaUcer ouisetaffeH/ 
' I • iinl 

T 
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per noftram conftitiitionem licentiam prseftfcimu^» 
ccrcis ex caulis eas revocarc : ne iili» qui iuas res in 
filios contulerint,ab his quwdam pBtianCQr injuriam» 

Ycl jad:uram , lccundum enumciatui in conftitutionc 
no£b:a m(Mlo& (7) • - ' . , 

unl) JUflefdj^rieben airt. ©icfe folcnnem mandpationcm 
Unl) acceptationem .l)at Justinianus rcmittirct , non vera 
acceptationem fimplicem. g(ti(f)t(i^e Rcgiftratur 

t)at eC ()nc nitftt rcquirictt , alJ tn bein Cafu , fi donatio 
. ultra s#o. aureos excurrat. Sed nec infinuatio ncccf* 
faria cft » licct donatio czccdat fummam legalem , '& 
1) Princ^ps doiiet Ciibdito* X) SuUiuu Pnnfipi» 0. 
pro captivbram fedcmtione» .4)pto reparatioiie domua 
mceBdio confomtae, ad eanfat pias alias. Vakni 
donationes iine fcriptura» li teftibus & juramcnto pro- 
bari poffint a donatario. V^alent, etlamfi cxecutio do- 
. nationis usque ad mortem donantis fuerit dilata. @(( 
difTcriceC a6CC bOCt) DOn beC monis caufa don^tione » quia 
pcmicerc ncq|UCO> fed fimplicitcr obligor» cft enimdo- 
natio fimplcx, mortis caufa vero domttio cft conditid- 
aata, EffcAos dooationis diffcmr # non mutatur do« , 
ikalio. jSed fi quis mortiscaola donett addeos» & noa 
*revocatonm efle» re veni erikdonatio inter vivos. So* 
la mentio moxds donationem mottis caufa non confti* 
tuit. 

(7) Ingrati yidcntur beneficio hoc indigni, VbiiVbtOtn ntcftt 
















zov P. I. Dec. 11%. Rano, quia aeqonm non cft» uc 
fiberalitas fiU fua iit daninofa» fonlWlt «M|^/fi cs pqA»^ 
'ftOo aUa jofii caufa obveniati ^use jQ ttnqpore dona^ 
tionis extitiffct% donationem facSle spfi donatori diffna* 
dcre potuifTec • c. g. .fi atroccs injurias in cum effudo* 

rit , (inbem ni<mant) t)afuc annefet^en mict) , t»ap ec bem / 
Don oelcbem ec m\i f4)impfli(6fie tradicet n^trD / Qutei 

I^Unn^OOti) fi manus impias aut grave damoum inm« 
lerit» ii vitae tnfidias ftroxerit, fi conditiottem dooatio» 
ni adie^m non implcvem» & dcniquc ^Mam propltte 
InpetTeiMintlam ttberoromf /*/tf;/j»4fio t» C^ /« tA* 



lNSTTruT.JusTiNiANiLa.Il.Tur. VII. 

' • ' 1 

J^fuUimu snte nuptids feu profter nuptiasm- I 

$•5. £ft & aliud gcnus incer vivos donationis> 
qaod Teteribus quideiri pradencibus penitus erac in- 
cognitum, poftea autem a jLiiiioribus divis Principi- 
bus inorodu&um e(l , quod ante nuptias vocabatur» 
&Ucicamin(econditionemhabebat*i utcuncractun 
ellet, cum matrimonium eilet inlecucum. (8) Ideo- 
que ante nuptias appellabaturi quod ante matrimo- 
niiim eificiecmcur , & nunquam poft nupcias ceiebr^- 
jCas (alis donatio proced^bau Sed. primus quidem 

divus 

(t) 3lun fommen rtk duf \M ihnstimm frofur m^Mf. 
tfl fein SBoltf (leroefcn , mclcDc^ feine SBeibcr , fo ju tu 
ben / nict)r qefaufftt tjiiu Conf. Jac. Perizonius ad 

Jfa/t, Var. Gundlingius in Tr. de EmUone Uxorumy dcie 

- ^ Morgengda Cap, x. mW^ ttuc^ Dic i)emfc^en qert)an: 
95ei) tiii iKomern wacein Dos noi^ia / fonltnwre C5 fcinc 
iJxor, (onmn Concubina gcmcfen. ©icfe Dos tDac bic 
9Bct(i«; tl)rc '^bfertiguns/ aU bie c f 94- 

Vacoiiia utc(H gcecdct. Vtd. Pmuzoto jti^ £• 

IWmmmw. X>ec Iniper«tor fapct, biedaoatio propterm- 

'ptias nwce/ n>ie er e« proponiref , bcn alten 3uri(len nic|)C 
bcfannr gcmtfen. Justinianus ncnnet ba^ eine donationcm 
propter nuptias, Da Oie^Braut cincnDotcm tringei ad fe- 

rcnda onera matrimf^nii , unt) bcrfcf^Cn ^agcgcn in fccu- 
titatcm dotis (tni aBuDcrlage Oom iUdanC conftituicit ^ 

mrbp SBcQ bcn diomern QMr {(tttc comnnmo bonorumi 
barum W Amtoiiivs Matth£i i^lebfr irmti i^diibifcbcii 

^UCtflcll Wismnnif b(ll.6(ttC»A^Q flem(K()Ct: Ubi do», 
. ibi flolla bonornm commoiuo. 3et)e j bracb^C Ctnmf Wit 
ad onera matrimonii fcrenda > iebct i)atte Tcparatas ra- 

tioncs i cl roar fcine Commixtio , leDcS iicferic fcin quan- 
tum. SBeil abcr boc() bie 3J?dnncc offt ben dotcm diUpi- 
dirten / bingegen bie ^eiber fonft fajl njd)t j oon ti)ren 

fcrn Mtamen/ Cimac quafi carum legitima» ime (tc bil^ 

mtlcii gcnctmct mtrb t bamit bar nuui asf ctn SStttcl » 
kiKfettaflgcfaii0mi bo^ imrodiidric ttm Dk domtt^ 

nem propter nupdat , WltlWl^ mm bfC Sr«r OtlCl» (01 

@eqen^':8ermd(()tnig mac!)et/ einc «eFl/^^^tFur , SGBiebcriagCi 

donatioQem proptcr nupuas. 2)iefCfoUe cefpanilicen bcm 

dotif 

* 
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us Juftinus patcr nofter» cum tugeri doces & poft 

)tias fuerat pcrmifliim ; fi quid talc cvenirct , & 
e nuptias augeri donationem» & conftante matri- 
nio» fiia conftitudone permiiic S«d tamen np- 
n inconveniens remaneDat, cum ante nupcias qui- 
n vocabatur-y poft nuptias autem tale accipiebac 
n!iTtentum. Sed nos p)eniffimo fini tradere fan* 
)ncs cupientes, & conkquencia noinina rebus ellc 
dentesi conftituimus, ut tales donauones non au-* 
incor tantum» ied etiam conftante matrimonio ini- 

tium 

loti , V. f. infertur dos t)On )oo. Solidis» fp mu^ tm 

Bi^ttia^t, m @eaen SBa^moibinipfcon m\ |oo.Soiidis. 

..ibera Republica Romaiia wm mm divorda • OO^ 
fuiios Cmsasl bat magnam IScentiam etngefu()r(t , m IKI^ 

)ur(b ben ^bUl auf feine @(ire lu bcingen. ^llfo ^abett 
)0(t) b^rnacl) Die SEcidcc ibrc Subfiftence. SBBa* fyxt akt 
)cr Dos Dcm 3)2ann ge()oIfFm / roenn ec eben fo Diel t)ai 
jageqen lcgcn miiifen ? Refp. Sec 3J?ann 6rauct)te be» 
iotem bet Si^au , jog iit Slu^unacnaae/ a6ect)ont):c 

ionatione propter nuptias joa Dte gcau mS)U. na|^ 

:e t()c oiHt DMO fo ^ $ D^P ite be^m Concurs ^ on it)re 

jonationem propter nuptias ^ett/ tmDfabbC ttOrAlljtlji)* 
nen fOMte* Et. fic fecaritatem dotis babebat DScis: 

[usTiNiANus gnb in ben NeveBs feotl) ratione dotis t)ec Srau 

0lc!)e Privilegia v. g. hypoctiecam tacitam , jus praslatio* 
iis^ S)al brauCt)cn Oic donationem propter nuptias? @0 

rebcn oiclc j^nftcn/ v.g. Ludovici m feinen/>/^^^- Sed 

ignorant Jus Romaiium. flerp. SSenn.g(e((t) Justiniamv# 
t)cn Dotibus ein jus pra?rogativum gcg^n l)at# Cittjus 
reaieiint) jus pra^erentiaB 9 fO nuQet D0((^ tmritli bof 
Die SCOU mAt^imi; Cin jus UcitaB hjpodiecae ^t , fmlMCII 
]ar ein donumum civile in boois ante nuptias donatis* 
UJIC Coccrjvs in Lauurhach. jeiaetJ item Donellus 
& ViNNius/» l^arMknihus furisGvms. SJJa^ill Cl nun* 
ein dominium oDcr tacita hypotheca ? @ie l)at 
Jbcn ba^ jus iu lOrcC donatione propter nuptias , oM fteC 

SRann in^em doce^( $ bcnn ftc foOen ctnanDet; corre* 

rpondicm. Itto&cm OtoDien Jc Offt au(t> paaa dotalia 

MitdiKMlKrYi ««ran t»(H ntir idcctt itnsi» 
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lium accipiant : & non antft nuptias» fed proptfcr nu- 
ptias vocentur ; dotibus in hoc exxquentur (i o)j 
ut> «quemadmodtmi d6tes conftante matritnonio non 
folum augcntur> fed etiam fiunt ; ita & il\x donado- 
neSi quae propter nuptias introduttx funt > non Ib- 
ium antecedant matrimonium» fed & etiam contra6lo 
flugcantur &c conftituantur. 

^ « ' .. 11 ) 

trac^icn dotem befain , fonbern au(() bie dcm«ioncm pro- 

• pter nuptias lucriccn fontc / (iUicI)n)U bcr 3)?ami Den doi 
tem lucricu / mim l)ie gcau e^er ftarb. 2)a nun Dic grau 

.hoc calu Ctn jus praelationis , cinc tacitam hypothecam 
lOegcn bCt donationis propter nuptias l)at/ fO t)at fteoUcO 
iMrt FriirUeginin hujus donationis mt ATantage bct) D^rt 

Sanctii tum poft NwSof jusTmiAMi, barin boi jus 
tium ecablircl ti^or^n- Imo nuodmuiii adftrt uxori 
' commodum. tucratut cnim douadonem propter nii* 

ptias ex paAis dotalibus, Dic )« fonjl DCClobrcn ftdltC 
/o) Qu. 5ffiarum l)at nian C^ donationcm propter nuptias 

gcncnmt ? Rcfp. oiim muflc DcraUict)cn donatio gegcbca 

*IDeClMll ance nuptias» man muflC folCt)C etablircn/ ante- « 
quam thalamum confcendiifet uxon DciHt Wtm t)aS ,s 

mn a(f^i)cn # loar {ie ai4 mit Dcm Wmn ein m t 
' ro^aim uiib SBctft o(er bntcn etntobcr nidS^tj f((Kn(tttu 
?a5ir l)abcn cincn ciflcncn liatl tmdon # ©orftitt Sciwo 
Centilis eincn cxceiienten irtiBa^ in 4to gcf(tt!'ic6cn I bd 
' irtan auc^) Dielel Don bcr donatione ftnftcn mirb. @o ar-' 
gurnentirtt Justinianus : fanja 9cf(()cl)cn, Dap Dic Sraii 
iftrcn Dotem Dcrmc[)rct/ ba jlc fcDon gctiauct mirD ^ unD 

fjcr SRann fan ^CrnaCj aUCt) donationem huic doii «qui- 
valcntemma4>Cn| aUDcnn atcr l)d(tC bic donacio mt nu- 

ntias m(|)t flatt * mon ttmc auct) fagcn t4 nuptiasj Dcgr 
iDcgcn nenntc cr c8 /^r^i»!^» mdc^l bcoM mcbt au<fi4)tkf» 

• fet. Vid« liridl. noftcr /ife Emiime Uxmm & MtffjOh 
^aia, ba ic^ gemicfcn , bag fcct)li(t) cinc <i(mailo antemi» 
ptias ^ct) bcn SKomcrn qcmcfen , abcr ntct)t eadem forma , . 

^ m fic JusTiNiANus erric^tct l)at. ©enn Dic Siomcr muflctt 
, ibrc fficibcr nicftt nur bcfcftcncfen , fcrit^ern auct) fauffcn^ r 

Illit cincm Seftertio, ut P£lLU0Mn/s jam obfcrvavit, 05 Ct 

glcKt) fond ctngr^cr Humamfi/ aUSunft, flciiHfcn* 

(lo) Ufus hodiernus «quafitattm qukfttitatlsremifittttie* 
do Ut).eri lc^itima non deiicaudcnturi Cow/^Dec^ 192. 



N 
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Dc Jure accre/ccitdi. 

\. 4. Erat olim & alius modus civilis acqiiifidoms 
jus ac:creicencli«(i i) Quod eft tale : Si commu* 
Li (ervum habens flliquis cum Ttdo 9 {bluslibem* 
1 ei impofiierit, velvindida, vcl teftamento ; eo 
X pars ejus amiccebatur» & ibcio accreicebac* Sed 
n peifimum fuemt exemplo & libertate fervom 
raudari > & ex ea humaiiioribus quidem dominis 
nnupi inferri^ ianrioribus autem domin& lucrum 
edere > hoc quafi invidia plenum > pio remedio* 
' noftram confticutionem mederi, necedarium du- 
lus. £t invenunos viam> perquam&manumiC* 
5 & fbcius ejus, & qui libcrtatcm acccpit, noftro 
leficio ixuancur : libercace cum e£fe6ixL procedencc 
jus favore antiquos legumlatores multa etiain 
itra communes regulas ftatuifie manifcftum cft) &c 
» qui eam libercaceoji iinpofuic, fuje libcralicatis 
3iiitfte gaudente : ' & Ibcio indemni con&rviao > 
:tiumque fervi fccundum partem dominiij quod 
^definivimus^ acdpientc 

• TITU- 

) S}\it i(l W graflc Don b<m fo flenannttn accrefceadi 

n fervo communi a condonyno manumifTo > ob CinC 

o(ct)e imW\% flcfc^e(}enc Manumjffio guliia fet) / unb '\[j,m 
iiTea |}abe ? Refp. Jure cimimuni ^at cinet fo oid 9i^(# 

\\i iMt anDcrC s imc res conrunonis fan cmfittUg fine coih 
rei^ ^lCeritts coodemim tA(^ aUenirct / nf(|K mttOrCt Wtt$ 
Mn. Mihi enhn » qui iiim babeo jus 9 fieret injuriai; 

Da^icr l)o6en oiele alcc fjuriftcn gcmcsnct / bcrgleicticn Ma- 

nuiriifiion fei) ungWttfl , mhii agi. 2)ic Sabiniani |)abCrt 

jtfagct: 65 mcire amar icbcm er(au6t / feinc pordoncm in* 
eiiigibiicm an cincm fcrvo commuoi acgjuflcben^ unb - 

oWWlcmtDCbCi; per teftamencom) per epiAolam intec a« 
nicoi , obcr per yif\di(ftam ooram Prsetoneju manunuctl* 
mr ttnb ba ^ttC bCC manumittens (Cih dominiimi WC^ 
M bmJCm(0.li 3Bcil cr obcc flleid^tDO^UcmCoiubmina 
'm jus qaaefitnm \\\i)t nel)mcn fonne/ putarunt, jus ac- 
cc€fcci|^i a4e^e,.bt;(:AC[i|[lU| bO^ b(< fiWmxuctei)tis por* 



5 (?8 Institut. Justiniani Lib. 11, Ht. VIIL 



TITULUS Vlll. - 

QUIBUS ALIENARE LI- 

CET, VEL NON LICET. 

« 

Summa^ tituU. De marito , quifundum dotalem 

dtitnMre nequitm 

ACciclic aliqiumko^ uc , qui dominus rei iat j alie- 
nare non polfic : & contm^ qui dominiis non 

fit, alienancla* rei potcftaccm habeat. Nam dotalc 
praedium maritus « invica mulierc per legemjuliam 
prohibetur ^nare* (i) : quamvis* ipfius iit > dods 

cau(a 



tio intelligibilis (ttl b<m 5tnect)t nunmc[)C bcm Condomino 

^fcimtaae, unD bcr Servus nict)tmet)c communis, auct) niiOt 
liber ^9 ^ fonDctn mlk txm anDern gct)orc. OlOein bie 
Pracu/Uns m\t> Justinianus mioiiun # ti ^UiA)m\il 
jtnbtatofco/ 0# iit X(ia>t m tmn ai^orti^cilDon bcr 

Maoiuniffion ^(tbCtt foUc, IM iumd^t liberta$ etttt res 111« 

aeftinuibUis fet) / bal)ee ma^te er Mefe Cotfffi ution , 

tnan auct) riad) Der3in*nuntft nic!)t anDer^ madien fan, 

tDCnn ein fervus eommunis a Condomino manumittirct 

ttuioc, Dcr ^nccbt jroar gan^; frci) \m, Dcr Manumit- 

, tens abcr Dcm Condomino, Dcmcr fcin jus quaefitum nic^t 

neftmenfan, Dcjaftlcnfolte, quami ejusinterfit, j^:, Detr 
-fiervus commums iii cttoa ioo.gtt|)lr. iDert^, fo tocrDctt 

tMn Condomino fut feittC Portiouem inteliiglbilem Dte eC 

' <ttt &etniefledit 4^^/ iwn Manomitteme Sttbir. 

Cl) & ftnD 2. Repulae Juris , DiC cinc l)Cfffet : ^kuwpie 
tfi donunus rerum fuarum , poteft aVtenare j Dic anDctC : 
S^icunque non eft dcmnus, alknare neifuh. SBcr domi- 
nus ifl , Oec ifl arbiter rertim fuarum » cr i)at nicDt OBcitt 
ein Jus» Qt exeludat reliqnos omnes> fonDcrn CMi^ i nc 
ali^et; 9|8etn IKQ^ iRegutn ba^n t^/Excepnones» 

. Dergcilatt, Da^ c^ jun^ten fommcn fan^ m u, do» 

niniisetl, li|^ alienare nequeat, unD ▼iceverfa Der^ 
iCnltC I ^ui flon doizujaus eit j| (amea alienarc poflit. 
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ia ei dacLim. ^ Quod nos, legcmjuiiam comgen** 
, in mcliorem llatum de(lu]diiiu&, Cufn enitn Idc 
biis caticufiunodo rebi» locum habebat , qua lca- 
: fucranc ; &c aUenationcs inhibebac , qfxx inviui 

; ' inulie!^ 



2cmli(() eS i)? btlmnt, quod marjtus in rebos^ottftbof 
abcat domioium i dator enim dos ad ooera matrimo- 

ii fcfeuda. gBif fatt m mi iitmm , mm btt 
Konn nr^ diipomrcn fan ; m tt miu. aBoivbcn rebuf 

otahbiw mobilibui i|l fein ^miffil, Daf btt Maritua 

)l(t)< ahenircn f otifie, nHl(f)c« er m<b cbebcm in rebu$ do. 
ihbus immobiiibus rl)un fonncn. Siflcin t)Uc ifl bcnnoA 
aup(facf)li(!) bic gcogc oon ben lc$tcrn, imt> mav intotibttbtU 
e fiindo doiaii. ikBn ob W)on *ie qcfaflt, ber Maribt 
uA^m tfi^ ahemren (ftnMnt fo J)afnrai! boA naca 
<r ^mv^tfttn , m N We SBeiber fonft ni(1)(« a(g i()felt 
otcm DefDnmn/ feUfge »cnn (fefoWcn cjn6nt1en foJfcn» * 

aCbbero poftmofmm mariti » aut divortio iaao, nijftfj 

X lcften babeti minrDcn , jumabien M , nait)Dcm Juum 

?ifSAR fub praetextu^ quod matrimonia debeanr efle It* 

•era , pic t)aujf/gcn Divortia crlaubct Oatte . 6fff<r« bitktt 
(x\b 3a«cfcrcDcn cmtlunten. &efanD bafter Impcratoe 

unosTos fuc nDfbtg / b?n ful. fk AduHerih ^^^cenjii 

ttpobQciren / unb bemfetben , m profpireretur muiieri. 

»u$ , awb ttnCapiDtimt mnU^Xmf ne marito pcrmif. 
iimfic fine coofalfiiaxoris atienare fundum doralem. 
Wus Hec. 2. 7. II §(1. Vid Bw^soniusmI 

>»m: Tz^/ de ylduher. Cl9. f. ji^. Verba'aoeeill 
laec funt : Fundum halkum dcta/em marttus mvipa wco^ 
e ne alknato , 7ieve conjintfenle ea obligaU^ Iktin \At 

Sdtcr oaben ben £bcbiem*uteigclij»ndcs dotat^it hal 
titt ile (wnacb fid) bason er(HiUitil^cn $ t>enn bieiw^ 
er fcMiieii.«Ki^ fajl nicbt* twn ^ mxmm 3Bf rtnS 

fegfft. VKl J trfrti A Jiftrtfe/, 4AMf«^. Non fuccedebanc 
>lenc paremilitis^fiiii Si quis maritus ab uxore divor- 
iumfcciflct, & fundum dotalem alienaffet, fo n>ar bie 

Srau um ibre Subfiftcnce nnb quafi iegitimam oebradtt 
wben. Sllfo muiTe man auf cin Remedium ben^S 

Per Juliam mxb Dec 4HatUI vinculircf/ m ne alieniro 
joffit fundum dotalem, lii)c»-fic domimit, ^P^ hane 
u Juliam fimdtts ItaUcaa non mafidpio dM , fundus 
proviaBiaUi iwo Wdi poicrati nam in iUo mancipatia 

• A a _ ^icii^ 
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jnuUere fiebanc : hypothecas tutem earum remm^ 

ctiam volente ea: utriquc remedium inipGluimus, 
uceciamin cas res> qus in provinciali iolo foHtx 
fmti interdida (it aiienatio , vel obligatio : utneu» 
trum eorum neque conientientibus mulieribus pro* 
ccdat: ne iexus muliebris fragilitas in pemiciem iiibu 
fkmxix eanmi convcrtatur. (z) 



fdeonis» im hoc traditto fimplcz reqolrebanir. HttlfiU 
Mcfcl tnfonlW:t)(tt m fondo ludioD»^i,dammii|m pto» 
imm por ufiicapionem maritus nancifd poterat kifim* 

do dotaii. mW6 obit iit Dm ^roDin^n nictt anottngs 
iinb MbcXb mot aud) Da W SBtrocbnunq ni^t tibtbig , 

. WCil t)i( gran tDren Fundum dotalcm in Provincia Uii^t 

vindicircn fontc. ^ttm marft coofiituirct / iaf , ob 

flletCt) bie alienatio fiiudi dotalis cum coofaiifa UJ;ortJ<gC# 
. fttKt^l lim, temo0 bcfftR OppisBonitio, etiamfii Yd 
maxlme uxor confemiret • nttlM McNM fm foltc , « IWU 
(bti IWat paradox f4)((n^t / cum ma^ Ucitmii fit^ mi« 
nus non item licere > qui eium potefl plus > poteft et« 
iam minus. Siflein Augustus ftatU fciat flmcRalfon , unD 

()ic(teifurunnbtbtg/ CimanD(r(Coni\itution jn ma(tcnjn« 
feent cr n)oI)( iDufle , ba^ Oic aOcibcr fo ((ittt in fcinc Mie- 

naaouem totalem confcniircn ttUrDCH/ H ^ingCgcn ftc in 

oppignorataone hiil ifjvt ju (nr^ fomm(n t)ur{ft(ti/iiiii) fi(|^ 
torfli pon it)tm ^iimtn I(t0»r teebdLlaflcti. 
(i) ju^uKvs ()ot j)Ut i^cto dnbcm ii»oacii> ttnMRicr 

OiC Of t meiitionirtc Diifemtiam quoad oAicapionem 3c 

^ piraefcriptionem intcr fundum Italicum & Provincialem 

W(rbauFtaiifgcf)o6(fl/ fo(d)( au(t) ()icr a5gcfcl)a|Ti, unO hit . 

'Conftitutionem Augufti auc() auf DiC funiios provinciale* 
' inallcm extendirct/ quia.Keipublica? incereft* ut dosfal- 
' va inaneat mulie^bus 5 au^itCnommctt Da^ /ureN^U 

larum ^tc Alienatsp ttfU) Oppignoratio fundi dotalit tlKt^ 

in feiQt SaU sefd)f^cn fintfie^ loctin Dtc Sroii }n)ci}m«$ 
confentirit/ autD Dtcfcn i^rcn Omtemi ttmt) 2. ^anrcn-ra- 

- tihabirct Dat/ UnD i!)r ex alHs booismariti Satisfadion 

acgchn nxrDcn imi Ncv.6i. c. 1. §. 1 . 1. 5. ©enn bd/ 
fagtecr , itl probabic , Da^ iic iDrcr mciblict^cn ©crcdl)tia^ 

rtilcn m\j\ informirct OJOrDen. BaS obiinirct auCt) bodie 
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I» C^fittra Mtem crediccHr pignm et paiftiont^, 

laxnvis.ejusearesnonik^ alien-are poteft. (j) Sqd 

t)at ansemercfet^ Dap in i^rancfcci^ luxt) in melcn ^cc^ 
Dtnitm ^aK t)a6c. S}ic 3u^|l(n mai^ nbcraii mtHt^ 
Ifit^fitnt it 0110 Wcc. S>ctin ik fagttn : Wm Utor jo^ 

iroto amfenncf / fo gcltC(icAli«natk»f ml4d^an$ apeiie 
contira mtencioneoi legiim i|l , unb blof ex Jurc Canoni- 
CO liiCVrct , quod vult , omnc juramentum fervaf i , quod 
falva felute aetcrna fervari poteft, Scmcf mcnrtmanDCin 
. Ivlarito t)cn fundum dotalem (]icbt jciUrtlaco Ullb vendi- 

tionis gratia» mm cc ibm tduiflict) juflcfcOlageu morDttii 

fO tan ir fdbifcn IDO^ alienare , au0 eum cfFecao i imfi 
ifl gntug / n usor tantundem liabear. S((icr moa Rlit 
tltl^tallCieitfigcn/ vendicioois gcmmimAa dotdi «ftiL 
mationecn effe dt<tom » fed £irpe tjtxarioms grtulta adjici« 
• . tur, ut fctat maritus , quancum (it reiHtucndum , ii pec« 
dat fandum vel dcftruac. ^CUt JU ^aflC fan Dic ^rau in 
Alienatione uuD Oppignoracione it}rc5 iundi dotalis jura* 
to unb judicialiter confenticcn f & cum Curatore > unfi 

. mup t^ccn u)cibli(^cn ®cr(4)it^cucn / t)crcn 0c oorbtt tiM)|)l 
. . DtcfiduDigct n^ocDcn , renunctrcn- 'Stun rtct)ct man (tjlw 

• itt^t I (Ki| om aoMMrn iNUMr^ 

fic ia fo (C(Cl}t adnudfnn a(j jaramm cofi(eiifum»>iiii- 

. demque judicialem ju bCCcDCU ftUD. ©eim WCnU fic bcCC# 
' bCt CDOCDcn i{l f ut cxtra judicium confentiac , fO ifl llc W 

: bcni anDccn auct) balD ju bcccDcn > babcc aaecDing^ , 
rc/ Da^^iecin cinc '^tenDecung gcmoct^t miicDc. 

(}) Siuntommt Cinc £xception> ubi Creditor, licet domi^ 
nus QOB lit» alienac. S>tC 2>CUtf((Kn ^abcn JtDaC Mtt 
. GvedilOfem pro domino temporario ()t(HtttCn | in pigoe^ 
\ |ce tfiiisfbpdbttitr domintum apud Gimiianoi» vi<L /31^^ 
. /^. noftra Je cfpighorM urfkinh ^icc abCC i|l 
certillimum » Jure Komano dominium non tratisierrit 

foQbiCu Daj }us in re Doucct fo laugc t ctli Dic @c^ulDfors 

DCtUnfl Daucct. S)ec Debitor blCibct dommus . & tamen 
r alienatio creditori eft permiiTa » Da C j nacj^ DCC dicgul t)e{f» 
* fiaibltC: Quicunfoe noneft dominus» ille non aliefiic. ^ « 

Atfiicreditor noneftdotmnos. Er^o. Pignui eQ«qood 
, ia ^Hfm habeb > L e» in poflcffione i ^^pnitMif/quod 
. avlii tflanmpi.iidfaiftam • fuppoftuia efl » 1900 m ina* 

. Aai imiQi 

- • ■ 

. • . 
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hoc foriitan ideo vicletur fieri > quod voluntate debi* 

toris intclligitur piginis alienari, quia ab iiiitio con- 
trai^padus cft, ut liccrec creditori pignus vende* 

*M-> fi pecunia non Iblvatur. Sed ne creditores jm 
fuum perfcqui impcdirciicur/ nequc debitores te"m^- . 
i:e fuarum reruai dominium airtitccre yi^crcntur^ no« 

'firt conftitutiQnc confiikum eft, & Cttnot modiisiiri- 
pofitus cft, per cjuem pignorum diftradbio poffit pro- | 
cedere : cujus tenore utrique parti, crecUcqruai & ! 

'«lebit9oriim> isutis abundeque |u:oyi(um ^ft* ' ; ^ 



, pfnm traditttm. Dic 6{R(nf(f)en ftnt) fo ttid^a^ / ^ 
. mUm vm ciimntnc^n bU ^anb gcbm/ a6cr f», uiciie 

. Ibr«.peitat, Defaitor Mcibcf domtnus pigaofis « & noa 
folvk f creditor- poffidct pignos. SEBfl^ hiljtt tftm ba^ pi- 

: gnus, mtrn cc cl immcr in bcr ^ant) bat r Jiifo imn 
il)in b(t* jus aiienandi (inidiiincn muiKn 5 babuitt) jmiti^ 

•».»gCJ CC bcn debitorcm, ut a ncxu le liberct. vid. PutTN- 

. ©owF. dt j.N-^ G. giad) bic 58crimnfft tonte matt 

^CMt bcm Creditori bO ^ jus aliemndi gcbcn , fo batb tem» 

pni refthutionis t»erfIofcn, ttian t6ntt.au(t> t)ic ciaufttfain 

. Ooiihna^Hbriani : £ii::iima tempiis' w noQ rduatur» ctei* 

tempora 

tisque CoNSTAKTiNi $ed |oni iiiagi&.*fiivent debitori- 
bus indigis. Sarum l)at JusTiNiANUs /. ult, C. dt jure 

. ^iom* mfeif. cinc Conftitution Qcmacbt/ nad) mclttcr inc^ 

nJCbcr biC <SaCl)C (CfOIl pcr padum jmif(t)Cn bcm Debitorc 
, > linb Creditore abacCCbCt , ODCi' nia)t^ Oon bCC Venditicw^ 
: Obj^bCl Priori cafu , ii tempus dianm Japfunn^aft^ 
res alienari pAfeft iine denunriatiooe^.nam diei iiM^« 
pellat pro faomine 5 iH ^O^C-fM iHtkufftt WCrbcn/ 
^ modo refiduam fummam feu hypeio^hiin aecipiat de- 
^bitor, ^m aubcrn ^ai , ubi paduni tale non adeil, 

fan bcr Crcditor Dic ea(t)c jnjar -aucb ocrfaujfcn / abcc 
mit nicbr ^oiennirdun, ncmlicb cr mu§ bcn i)ebitorem r>tu 

\jtX Cirmiat)l crimicrn / Unb poft illam deniindationom 

noil^ iioct) 3at)re tDarrcn 5 Obcc tocnn ba5 padum de 
iioii aiienando Da nMice , Da oian bcca6ccbc( , ber Credi- 
tor foBc bal Pignus mc|»( Mrtarffcn^ fo tMnrff Mefcr Mcb 

nic^t wifl vftim)/ fonocrn cc «u)| (ii)(w i^ebuori t>tn^ 



Digitized by Google 



* • • 

De pupilio^ 

X. NTunc admonciidi flimus, ncquc .pupillum, 
;que pupillamv uUam rem liue cutoris autoricac^ 
Lcnare polle. (4] , Ideocjueli mutaam pecuniam (inc 

■ . * . • " . 

HKI^l clenuneiiccn / intervallo arbitraria judiciali , unD 

mim airct) biefc 1 . Dcnunciationes aue trucl)tlog Dtrflolftn# 
niup b9i^ Dcc Creditor noct) cinigc ^fu n)acten. Pauiu& 
ij» Sen$en$. L i. 25*. 4, (Dat)ori. w iipc(> <in jiemlictK** 
f ragmem j^odlt / toDtubCi: RirriR^Riniiosr Qnb Cvjiaus 

isfc#tfr gcniat^t ^abcn , cf (leftd* «tt « «.^iwLwiwit 

fogct ; Da^ DCC Creditor Drcr)mal)l denuiicii- 
tcn lltiljyc cum intcrvallo aliquo. ©ic Verba : Ne vertm^ 

jcigcn an/ Da^ cr Die ®a(t)c nict)i gern ^crFautrcn ldf> 
W t mtSji Dap itc numai)!^ foUe (onnen Dcrfauifu vcrDcn / 
^ oenigflcnj crf (4ret Dcr Legisiator bic mmi m^i anDcc^. 
, aBirtiHMc«^(t)i t)crfautfct/ fo mirD jtc Dcm jEoutfec iugit ' 

iKliUBmiifMittt ote ectii xiaiim^i»^»^^^^^^^ 

.fmcoii ut ^ itf acBnoicfCQrt ut jam 'plcne fua fir. 

S)o(i) bat auct) ^ier bcc Oebiror Daj jus, Dic 6acf)c ane^ 
m wieDer cinjulofcn pro iiio prctio. Hodie finD aOe 
Diefe umildnDe m^i m\)\% f manma^ct ni(t)t mcDr foDtct 

: SBefenii Da DiC ^ubhaftationcs ublict) finD^ quibu* pu-^ 
: blice & judicialicer cicatur debitor » ut veniac ad vi»' 

dendiipi .fi;ibhaftari. ^ofct cc ftc aUDcnn nict)t CiRi fo mi0> 
V f ol(()e tD Dctt 9D}c^l6i(tcnDcn fub hafta Mcfouflpt^ imDfc 

. jKtiNQW M fefidimm. I^^tctn^r bOCff tltt) DeC IM>iter 
.! I^t 6cf(t)mecen/ inDem CC in culpa & mora Tokendi itl/ 
^ f(()0tt fonjlcn Die Jura (Cl)r pro dcbiiore vigilircn.i 
X^J SiU trflcn SBU^ de Jure Perfonarum i(l OOU DCU Pupil- 

c lif f(t)on sefagct morDcn/ Dag. fie , ob fic fct)on domini re- 

, ;.fum rqanim tlnDi-bCIUtpd) fcinc liberani adminiiiratiQ- 
nemt)«|m4.^abjfiiie;4o^^^^ tutorum iu4)|| OCCOIlf» 

t^f»n fwwi* -^fj»t^mml»i mrtleut)cit , mutuaav pc- 

^fiMjtnidafftsfiOft-p^Ci^ aaii» eft %ecie% atienatioiiif ^ 
vioiiiii tffi^feratcir iu mntuo domimuiii. 2)at)CC H niim» 

jt^ini adhuc extant, vindicari pofTunt a tutope pupilli; 

* Tutor e(l enim loco domini t ncc Bne autoritate ejus 

r. pupillm facere poteft > uc aliqujd fiat accipientis. %s 
' 6CC tDCIHI DCC Debitor txi Pupilii p^cuniam mucuaiQ Imk 

tiJaMc cMi ft imi tit ^^ yudt9p.jt^ t^ Oitm mfm 
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tutoris auLuiicate alicui dcdcrit, non contrahit obli- 
gationcm : quia pecuniam non facit accipientis : ideo- 
qae vindicari numnu podunt» iicubi extant. Sed fi 
numiru, quos mutuo minor d^derit, ab eo, t|ui ac- 
^epit) bona Hde conriimti iunt , condtci poUiint : ii 
niida fide i ad exhibendom de iiis tgi poteft, A( ex 
<oncrario omnes res pupillo & pupilix linc tutoris 
aiitbritate red^e d^i |>oilunt. Ideoque li <;lebicor ^u^ 
piliolblvat^ neceflma eft debitb^ tiitoris autoricas : 
ta^oqui non Uberabitur* Scdiioc eci^i evideptiiluna 
sndoiie ftatatam aft in conftitutiofie» quam ad Qe- 
itricnfcs advocatos tx fuggeftione Tribonitm, viri 
emyicntiiluni, Qiuefioiris iacri palacii noftri>promaU 



■iii ^ 



• «tDdiAio ceni es simina» !Denn 06 fi r4)on (ine C6n« 

^tiadi^on^iu ret)R fitKtM, iM| Ue^ Coodiaio (faut fiW)C, 
ld>i iRiUiii A aaacnidut» fb gcfttHcbet lMNt> fofafKf « 

aecidenti. si^et im umgcN^rceR ^M/ mnn cittei* (lei^ufl 

' tidt , DenctttSC / ^ matuam accepit pccuniam » fc^ 
. Cin Pupillus , anb i onfumicct bai Mutuum alfd dolofc i 

• fO i)at Ocr Tutor aAionem ad exliibeDdum ©tebCC i^/ 

ba id) tietitltd), n^cil cc in doio ifl , nictt aOein ftoge/ uc 

/leftituati quod acceprt, fed etiam ut reftituat, quantt 

MpiUt imcrnt , noD dediffe ; babet auct) fonflen ^iet Bal 

'.^mmcnmm ia iitemuflbaffeaioaU fkttl^a&eiltilt.. SMUft 

tergtifun^ SBenmnfft i|l cf^aflccMngl gut, t)af bn BU« 

Eilli tcine liberam adminiftiationem reram fotemn ^Om 
\n, mcil tt ibnen no4) otn Judicio fet)Ut / unt> fte liiKSjt 
iKtroocn mtbtn , utiD ju^cOaOcn (otnntcu tonnen; )Ju4> 
ifi t6 l)0((}(l mat)rf(t)itnli(t) , Dap berjenige / Ocr mtffcniltct) 
mit eincm PupiUo comrahirct/ feine gute Intention t^ale^ 
unt) t)tnter< ei^t fttlHm mae , DaDer fan aucO dtbkoc 

Dcn PupiUom ereditocem nif^ AeicAkli ^ tmms itilo^ 
. f ictm, Nta ealm btbtr aaimam toiM fide pttnaM^ ^fA 
' fiat tmorc emn pupiHo tgit. jyiber ob fct)on Der Pupil- 

. lus dominus ba»On roirD / fO mil^ DOC^ Dcr Debitor auf ^n 

I mnn ti Dan PopiUo gefioblen n)urDe , oDer cr cl . 
m\Wtf Die®tt^ulD not{) einmat)( beiat)Un. ein anoirl 

aber i|l ti , A pecunia foluta adhtto extat apad pu^iU 

lam« 4UMMI.0li Ok StlOlll^ Ntait com abtiiat dtnmo 

g — t. 

r 
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fiams : qua..diipQiitum eil , ita iicere tiltori vel 
ratori debicorem pupiliarem fblvere^ ut prius |udi«^ 
lis {ententia,fine omni damno celebrata, hoc pcr- 
t.tat. Quo iabiecuco> ii tc judex prqnunciaveric> 
debitor iolverit^ i(eqiiacur mijusmodi ibluttoneifk 
miCma fecMrkas. Siu ai^t^m ali.ccr , quam di(pqii>. 
mus , . iblucio fa^U 6ieric , pecttnsam aucem &ivam 
^eatpupiHus, aut ex ea locupletior fit, & adhuc 
idem pecuniac fiunmam petat , per exceptionem 
Li mali poterit iubmoveri. Quod ii makvcenium^ 
it, autfurto, aut vi amiferit , nihil prodcric de- 
jori doli maii exceptio , ied nihilominus condemna* 
m 'f V quia tefnere itne tutoris aucoricace, & non 
:imdum noftram dilpofitionem fbiverit. Sed ex di- 
rib , pupilli vei pupiils ibivere fine cucoris aucori:* 
;e non poifimt: qmaid, quodibivcmt> nonficac* 

cipien- 

^ ^ ^ 

ficri poicft locupletior. Qu. SGgj^ i^jrD (jj^j; oct Pupil* 

iusreAil)cia6Ut.^ Refp. X)a i\\ t>tt Modus mitfSmi^ 

6ctl: Si cotori folveris, a delHto libefarts» fed non ab 
einfii prdejaAdo* ' Qoiil cnini (i agat pupillus propte* 
laefionem ad 'feftiQitionem in ititegrum ? Si decretum 
Judicis intervenit, non folum a debifo liberaris > fed 
& ab onini praejudicio futuro. Qu. An quis etiam Pa- 
tri fohere poteft ? Supponimus judicialc decretum ad 
validitatem adionis , abec Uitttn Confens ad folutionem 
patri faciendam. ©ec Cafus tm tinmltl bltt tOV- 
Kefppndi in iimili eafu 64)((ftCn/ patri folvi pof- 
fe ft libenttnm efle « debitorem, licee iidn\confenferit 

filins > tomn gicict) ber @oi)n bernact) niiiti mel)r Dom 
?8at<r Mimt' S)uirt ter SSater ill mel)r ali Tutor. 
& t|l ader , al$ menn tcO t)em@o!)n bejaDler i)dtte. Nam 

filius & pater ob patriam poteftatem pro una perfona 
quodimmodo liabeomr. Si prodigus fuit pater > cu^ 
noB cagatoreoi petiit (iiius? RivtNvs fyM e5en biefejflCa 
HICtfMt, UlA «lifiat Dq^;^ LipTienfet. <£( ^ac pai- 
triaili poccflatemt vi cojqs -IbliiciMOm acoepit » pi&rin 
potdbt MSirbet cmelaiB. 



|7< Institut. JUSTrNIANlLlB.ILTlT.Vm, 

pipi^nus; cum lciiicec nullius rei^aUcniiUOcis iuie 
Catoris tttOwki^e coDcefla ^ (5) 

TITULUS IX. 

PER QUAS PERSONAS 

CUIQUE ACQU lR,iTUiL ' . 

SummaTiuUii : 

ACc]iuricar vobis non iolum per .vo^etiplbs i 
etiaiTi pet cos^^uos in pQteftate. habecis i 

* item per lervos, in c]iubus ufumfru£lum habcti$ * 
item pcr homines liberos &: per fei^vos alicno^ , quos 
« * bonaficlcpofl[i4cti$: 4c (juibtt^ lin^ulis cUUgcntcr di« 
(piciaiiiu5. (.1 ) ' 

• De ii6eris in fetejlatu , - ^ ■ 

I . Igimr liberi vcftri \ utriiisqiie.^^nis » qUM 

fa poceft^te ha.betis;, olim(juidem > (juiccjuid ad cos . 

u . • __J^ 

(5) €S fnfT aD<r Qud) fernei; Dcc Pupilius Ckbitor feineii 

Creditorcm fine autoritate tutpri^ ni(tt bejaWcn. Naia 
fotutio eft aU^atio . unD mtl (inem SBorO OCC Papiltaa 

tot tine tutore rw|>( (»00 gerinallc wduiTei;» 1 no(t> tl^« 
«ordttl iOoi ietcOt ^bctt ittOKutfiKi f^tut^ m ' 

' Im; Ttttar pecQaiam debitam a pupillo folotam t *(! f 
Imc cxtat } vindiciten % quodti vero jam bona fidc coti-^ 

fumta (it, fo \fix Dec Pupiiius Jicn 9Bortl)eil, bap ec li* 

kerirct fft a debito. 3Beil niin bie CcntraAus cum pu- 
. pillo t^im^in valcnr, quatitum ipfi profunt, & nan va- 

letit, quantum norent , unD t)cc anDcce niemo^ jp(tK( 
^ i|l f fo ncittitt man Wl^ Camra^s claudicantci. 

(i^ CgiaiU3 dc tnodis acquircndi dominium > de regula & 
Ctccptionibus ■ jam qustritur de perfonis > quse acqui- - 
. runt fihi ^ alii^. Acqutrere ^eilTct in utilitatcm trans- 

ferre. s>oJ cincr fic^ fclbfl mal acquiricen fan rftat ©pM 

lein dubtum. ^ioic »«0^ bit AilNta ^ccfwin mtfi Mr 
Oi^mtNs pttrt()(|c|)cti» 
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Per QtTAs Persokas ciTr(^rE A(?Qymrnm. 

^ ■ ■ ■ ■ ■ ■ " » ■ ■ — ■ ■ ■ — • — — ■■ , m,m. ■■■■■■■ — M . ■ ■ ■ Y ^ . 

/enerac (exccptis .videlicet Gtftreniibus peciiliis); 
patwtiDUS mis acquirdMint fine tdla <U%in^o-. 
(2) & hoc ita parentiim ficbat , ut eciam ellec 
ligsnua, cjuod per unum, vel umm eoruin acqui-r 

/ Bxxm* 

2$ic FilUfamiliat habdniur pro uiia perfonai cum patre^ 
iim itt ipfiaii dvttate pilrra , tt t|1 t)(C Cbef DOtt bit 

tiU/ ec J)at bie libcros iit fetnec ©tmlt, unb Hl fol$e* 

int Species fervitutis s (at)et: iHe Fiiiifamilias et)(t>(tn 

:bert)aupt aOel ni*t fiH: jt^ , foiibern fur Den SPatec ac- 

|i^ncten* Jure antiquo ignorabatur peculium > t)a^ 
HOQ Ol^ Mnc <iUliQ<Skien iater pecultum caftrcnf€^& pa- 
;aDum qmill)tl Vetus Jus mutabacar per ifittodiilffai 
>eciiUik PecKdwrom latrodoAio immumii petriaitn po*^ 
cftacem» uri obferrnc Fiuviciscos Brosiis «h Cmm* 44 

*njH$. ftec lautec fmguiana t)at, o6 ec fc()onHein ifl. pas 

llte Jus blieb usquc ad JuuuM Casakem , feec roolie libcr- 

atem fupprimiceni baiiiit tt uun bU ©olbaten auf feinec 
geite t)dae / f u(j|)te ec bietelben gco^ m mad)tn , unD Decdn^ 

mU^ Dieiej in jure. €c ftlbrtealfo&ajFeculiumCaftren- 
e pDec Militare eru/ /. Jc teftam, tnila, /• i. a* 

^ Ci &k Cas^Rs OUflommin/ inde patec« 

oeil e^ fob ApGuira , tibirio • NsRoifB att i6a< be(aiitt« 
ti anaefelKn wocDen/ n)ie Juvenalis beituget Sat^jra uIk 

t;. 5 1 . ^«4« Jm$ farta labore MiMa , placuh non tffe 
m cprpore cmlust Omnc Hnet cum rcgmc» pater. J)ic 
i)Igen&en SCai)tec , Titus , Domitiahus , Nerva • Traja- 
HVf ^ben <l beobe()alten' Peculiam cft quafi pecunio- 

lai nitlHaOftti 9bc( imcD &i!i>, fonDecn auct @e(t)e<»SSectt) 
Mnmtcc ncrltaniKn^ L ^xi^ff. u v. s. wicb «IK 

Pecolium .einQet()eiIet in mHiMrc 8c fagamtm* Aifilttate 
eft rel caHfenjc 9 Tel f /^^/2' cafirenfe, Cafiren/e peculium 
!)e(ir€iifet omne > quad occalione belli filius acquirit» 

mi Dcr ^aitt ii)m mitgiebt in bcn 5(ciea / n)a< Dec @oU 
bat oon feinen (ameca^cn bcromnu / erbet / erbeutet- Ra^ 

tioQje bfffen nun ill tieC Filiusikmilias plcnus dominus t 

tr fan Moon difponicen/ wie tc mia; erbet)ilt e^ fiicfifOi 
tc ton 6aciii)cr tefttred ^ Dtmi.intuim i>ic(c5 Pcc;uiii miti>' 

tC pro^ patre&nnlias geNllll» A^;,imtcattonem ))if(t[| 
Pecafti caftrenfis ifl lia^beCO ta* ^sficaflrenfe aufgc: 
tomitKM / ^uott ac^uiritur ratione honorum in mititia 

" A a j ' tog4» 



3 7S IHSTITUT. JUSTIMIANI LlB. IL TlT. IX. 

iuumefiec, alii tiiiovei excraneo donace , vel veiv,' 
dere , vel quocunque modo Volueranc » tppliciit. 

Quod nobis inhunianiim vi(iim eft: & generaii con- 
fticucione emii]^-) & iiberis pepexximus > &parendk 
bu$ honorem debicom reiervavimus. Sandcom ec- 
cnim a nobis cft, utyCi cjuid ex rc pacris ei obveniaiv 
hoc lecundum anciquam obieryaiCionem cocum 
rirnti acquiratur. Qiw cnim invidia cft , quod ex 
patris occaliono profedum eft, hoc ad eum reverci ? 
QUod aucem ex alia caufa fibi fiiiusfamilias acx]uifi«-' 
vit, hujiis ufimifraftum patri quidcm acquirat, do- 
minium aucem opud eumorenwie^ : ne, quod ei fuis 
laboribus vel profpera fercona acce£ric»iu)cin nUum 
pcrvenLcns, luduofum ei procedat. ; • ? 



tegara. ^.(£. & tfl CUier iiu Advocat , m PrbfMbr li- 
^'beraliam trtium s oam ettam qui -lni togae^rcihit labo* 
*ritt > mileseftf & dmiiia iiiQiiia 'vocabanair .edam n»- 

litia; ba^on Awr. ^Ai&etsTnfi» (jfit 6<foM»re D$ffS»Mtk^ 

nem 6emCld)f- Conf. Jac. GoTHoFRixnrs sd CoiL Iheid, £• 
11 7.1, de Deourionilms l. 6%. 4n» ©UlC inCDIien # 
fcaS peculium quaficaftrenfc fc^ CCjl Odice auftjefoin^ 

mtn / uBb »0^ in w^eJHs ^tmn ^efte/ fet) ein Embiema 
TK30NIANI. aaein iDic i)aben don Papiniano oieie fictiic 
""Eeges t iKi mon m ni(I)t ftet^er / toit mt> tiNiriim Tribo: 

^HtANifs mi gedttbcrt ()(ltt Tempore SfPTndi &vte 

'nflb Caracaus QHir jbtefef ftbon (eMnm ^ PApmtAim rca 

* liet baoon / tanquam ^ Ve nota v fed momentmii teni« 

pdris , quo ortum eft , fignari nequit. !Doct) Isaa- 

cus Casaubonus iii^ Svetontum flcmepnet , mn fonne ffl(l 
' c\xi einer ©tcfle beS Svetokh f(l)iieffcii , ba^ e^ unier Tito 

' VisPAsiANO aNff Ommen feo» Pertlnet ad quafi caitrenfe 
' pecatium , qiiod filius occafione liberalium arriQm lu* 
' cratur. Rjljetbres & pi^lores multqm lucfabantor. ' SMc 

' iPbitbfophi DeiMcntm nnbti/ fte dociiiteii graris, nrie de^ 

itn^ bie 93ertel'^&n$e i fle b^ten ft(t) ed fiic eine @(()ant)€ 
flcbaUcn / fiir ©tlb jn phiiofophiren. ®ie ©elebrten \yxi 
' mfln mit Miiitibus eerflttcjen; ade Officiaies (inb mtU- 

tantcs gcnennct n)Orten. Vid. GoTHOFRinus ad Cod, Jhec^ 
^ dij. Omoe verb » quod extra militiam vd lagitam 
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PmwL QuAs Persokas dun^ AcfQuiiugpoiL } 79 

■ I ... 1^1 I , ^ I I ■ I ll> H 1 . ,,!# 

De emancipatione liiercrum. 

u 2. Hoc quoquc a nobis djfpofitum eft> & in ea 

:ie, ubi parens cmancipando liberos fuos , cx rc- 
, quae acquifitionem e£[ugiebant> iA>l tertiam, 

^gatam acquirinirf peculiam pi^anum dicebatur. Pa- 
anus vulgus opponebatur militibus gregariis i nuUi 
nim i»iU& ex pagis fcligebaotur. Vid. Scrtpures re$ 

niis$4ru t e. g. Fultrinum » Dec obtt Dielc @4)nt4cr bcKt- 
UxjDAvu URD Salmasicjm , bie Dortc(ffiict) ftnft* Con& 

3isEii0s hfi. CsjK ScHottina im ^Urifnid. AiM*]%- 
tMoMU. PfccuUam Pa^amm eft vel prcfeSi$kifih Vitf 

tdvemnhmi ba Dicftj qttflunbe/ mufic inatt fetiegct*» 

)lircn- Pr(feBitium eftiquod vel exipfius patris re pro- 
icifcitur. vel intuitu patrxs datum cd, aiIeil#toa^ tCCSBa- 
CC.extra militiam , cxtra liberales artes • b(tn ®D^tt gC^ 

Itbixkltittti &iefctl PecuUum gc^octe ikttt ^atei: ganQ tu 

jm , poterat iltad vindicares tHCl^tec flab l)ett€ft(^tteit 

mMk^M^i (Hittf^bttt lcmii AUm* 

tr&et tDa^ oon fcittec ^umr / owt fcittett ^reuntyen , tt ac^* 

quifircf CtlVaf e^ aaibus illiberalibus » ut Gcoi^tria > 
Nam Geometriam ad artes illiberales pertinuiife fupra 
dixi f vid. Hk^. Mei^pr faVum medum dfxerH. SOC^ 

in iKMc t)it ^atet 6en ofumfruAum, iKti tam utiter t)eti 
Imperaroribus auf. €d flunt) icn fectti SQatec , lotc Ums 

IC ICII 60|0( noitf io ^atm poteftaifc feclKllttll/ttl^ tOCnil 
n ^ ai4» emaiidpitli, Mm CT Cin i;rMdam cnuftoci* 

paMBisv eKm criemem, unD pac cigcnt&umlict)^ ^et^ 

wm fagtC JusTi^nANts » l)er emancipans pater foltC ltt)aC 

cin Praemium^abea, unb imac femiifem , aber nuc jure 

ufufruduario. ©aJ nWC l)fl§ peculium advcniitium er* 
Jmarium. KxtraffrJtnanum oDer megjiiare advencitium 
Mi/ fi e. g« tegatom eifec fitio, fed cum CQfidiciQp&» 
wt.^tm iMtem t^nifiriidom, ot)et 6 fiUus iim peri« 
eido^ cdmra;. TahiBtmem pttfb lu^imem locracinm 
nfiem r^mii^pmr «fuii^hiftam 'n<m^ hateittc »* neqoe 
fiiio maiieote io patria poteftate , neque etiam eman* 
icipaio» S)enn Da l)atte l)er ffiater juri fuo renunciirct t 
& fie ad filium fpe^abat iure plooo.t ouU« tt(Ofitrii« 
<tas>]re ffttyeiaai4»** ^ v, *u . 
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3 ga INSTITUT. JUSTIHM*! Lo. II. .TlT. IX.' 

' ■■ ■ - «MM. 

partem retiQare (li voluerat;) liceiitiam eK anteriori* 
■ous conftitutibniliiis habebat , cjuaii pro pretio quo- 
^animodo emancipacioms : {k iiihumanum c]uiddam * 
accidebat, utfilius mum (uarum exhae emancip|i<-; 
ttenc dominio pro parte tertid defraudaretur : Sc- 
quod honoris ei ex emancipacione additum erat» 
quod fui jiuris efiipdus elie&t hoc perirn^nm demin^- 

tionem decrefceret. Idcoque ftatuimus, uc parcns 
pro terda parte dominii, (juam rctinere poteraC:^ di*' 
n^idiatti nor» dominii reriim, ied uftisfili£his retiheac^ 
Jta QCcnim res incadx apud filium rcmane^bunt , & 
pa(er .«iipliorc Cmvj^ fru^our^ pi:o tercia , (iipiicUa 
potitura$' (i} ^ ■ ; . / 

(j) nxaiqcr acquirim Dec ^mt ct)eDcm ctma* intuitu 

cmancjpationis filii fui. Ocnn Ob ii IWOC fct)CmCt y Da^ 
^lMC®Ol)n faniilia» ex manu, ex poteitate patri^ duS^ 

^ fo ift -t^iu wtcfcn/ bo^ , Da ber QSatcc cimas Der« 

> Ittftt wt : eiwo> ^tapm aHyiod or ftmtlte foa, decedit- 
. Sms fs pauExa pmftafet» tf tfCtt lli(()t fo uMaii fCQ/ Jtt 
pater etf afti tn pi^dnm «maiieipadoiiB rectpiatati^oid,> 

^ fStnn bitam et)Cl>cm DCC ?8atCC tcrtiam partcm bonomm 

- >ii4vcntitiorum fiiii. i>a mcDnte ttun JusTiNiANus mie&er^ 
m/ Da^! fci) iu wcl, unDmad^te eine anbcrc Conftitution.. 

i tCi Dtf ^'^ttt Ciat fcilie proprietatcm mc^C pcr emancU 
^WOOBcm fut) an ben. Jgiiacilt fcinci iSSO^^ foUt acquiri. 

^vjittr^neni Do(t) folre ic m\ Dcr i^dffie Den ufum%N 

ieietam ^enieffni/ iMf HlfO^ aMir nmiir «fiiiftaaiia 

tne{)c , ahr caeionc propriecaiis ipenlger DefMi. ' fSRitfya^ 

btn tctne folct)e p^bwir patcftatem , feine folcDe £rDanci« 
pation > {tin pramium tmancipationis. ^atl Dat^lOaC 

€jrcmpe[ ben un^ , Da f (ciuc JtinDec fiab cmancipicci mors 

Dens allCin e£ ()Cfcf)af)C ex imitationc fimutata JurisRoma- 
S11 > n)ic KuLPis ^manapaitcne Gtrtnmms felb^ CtClQ* 

mt. ascnn n>tc ni(Dt ii^ beom a^iir' unb i!)tuiiir i» 
4!^aitft Mett^ fteb loiriHMi ))er SBtedhDcn etokaii^ii/ 

ttoieo debetnus adii«Cf| liccripropmfli.ft» 

« sailiim evnftffaaniiis , n)d(t)c< flemciniolid) Durd) bai^eo^ 
:'tltRtiifi ti^f^ivl)^ ' Dod) »inn m au(D »cct)cnraU)e( an Dc^ 

ffiaietl ,$ioDt fu)D/ ^ Dawet no0 imaiu; JMi iCdieclicOt 

eiflHat, 



«• « . 
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^ De firvis nofiris. , ♦ ' 

. 5. Iccm vohis acqoiritur, quoc^ fervi vcftri <x . 
thione nMdicuncur : *five quid ftiptiiencur , (ivt 
lonationc, vel ex lcgaco, vcl cx qualibct alia cau- 
ccjuiranc. (4) Hoc enim vobis &: ignorancibus 
nvicis obvenit. Ip^e eniih ierviis^ qui in poteftati 
:rius eft> nihil fuum haberc poceih Sediihtrrcs 
icucttsfit» tioii dtias, mii veftro juiSii , hj?redita«>^ ^ 
1 adire potcft. Ec li vobLs jubentibus adicrit> vo^ 
ha^edicas ncquiritur, perinde ac ii vos ipii h^rc^ ' - 
iixftitact dbus. C6n\«^cmer fialicec toibis 

atum pcr cob acquiritur. Non Iblum auccm pro* 
etaspercos> quosiji poteftate habccis> vobisac- 
iritar; (ed etiam poileffid : ' cu|ciscttnque ennii rei 
Jeffionem adepci tueriiic, id vos pollidefc vidcini- 
Unde eciaiii per ^os uiucapu) y . vei longi xemj^o* 
poiieifio vbbi^HixicUt. 

«' • • ' . ♦ ' • , 

Scmlt/ tKC ^Batcr acqttxrirct auclji (tflej, m\\\\ %Xii ni((^ 
Dem @obn rcOentfen mia. 9IUe pecuiia fupponiren patriam 
potcftaicm 5 olfo tDcnii feiu 33a(ec mcl)c oocl)anDen illAfr 

ill aud) fcin pecuiium Dorl)anDcn. 

) BiC Servi [)a(tcri fcin capuc, fed cum domino pro una 
perfona habebantui ; non habebant peculium , XQOA t)Cr fcr- 
acquirine, DOf( acquiriric etOCCn domino , ctiam Invlfo ^ 

& infcio, n)odn ct a fiiiofamiiias nmcrf^Sb^oeif QMiCi bmit 

bkftt acquirirtC nHC pfttri volenti. Scrvi omnia acqtti» 
rebam dominb » i)^ proprief atem unb poiTcfflonem 9 bi( 
poflefliotfl quocfamiYtbdo juris» fed tamen ma^^is UAi} 

eJ ifl c^en , al$ menn bcr ^crr Poifcffion ndl)me. Qu. 

315ic mcnn cin Servus jum € rNn einaefeijct ircrrcn / waJ 

[)at 1)115 bCiU ^'ervo gd^ciffcil ? Kefp. ©cr Extrancus , bCC , 

Dcn twi^i i\m anbcrn jiim Sr&en cmgcfc^ct , glaiibte ^ 
cine ^rrcn mijrDcn it)n gcltnDcc l)aUen / praeficcre fami^ 

iae , jum Dudore famili;c ma(^Cn 1 (Ul$ n>ot)( gac niar 

numtrrircn / menti cr ti)ni fo Did etngettascn ^tc. ^ /' 

fid^aben Htf» fokte infttttitiones fervomita bc<n)cgcn / itia • ^ 

M j{m((t ()e9 fcinem i^etrn ju rccomoKndiren* S>ft 
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^gi Imshtot. JusnMiAKi Lo. IL Tir^ 1X > 

DefruSuaritj 6on*^ pcU p^jje^lf* . 

f 4. De tis ftutcm ftrvis , in quilms tancummodo 
lifumfruduin (5) habeds, ita placuic, ut,quicc]uid 
€xreveftra» vdex operisiuis acquirunc, id vobi» 
adjiciatur: quod vero extra eas caute confccuci fiinii , 
id ad ^ominum proprietatis perciiieau Itaque li is 
fervjis hxres inflicucus fiCf iegacumve quid ei» 4iu£ 
donatum fueriti non ufufruduario^fcddomino pro^ • 
|Mdiecacis a^uiricur* 

Idem placct & de eo , qui a vobis bona fide pofli* 

«kcur» Uye is liber jQt* iive aliicnusi^^^ Qupd 

enim 

StntiBitt tearcn otTi iniinuamc im/imin (t4) M an^ 
Ixrn bdubt nia(|)<rt. 
($) ®lfi(f)n)ie i* Den UfumfruAum unb Ufum tmi Symi 

e\ t)abc / alfo dob d 6et) Den dlomern Ufumfruaum unb 
fum fervorum. SSkl^ dle^mi ij^i» ufufru(ftu rcrui«% 
iHtf iff.aml^ in ufufruAu tevonimi ^er* . 

vum ufufiniAnanttm lociixn # unl^ mal It ex re mea, obCC 
per operas liieat acqulrirte, g(()6(ft 01^* l^tX UfusServi 
abec gteng nur ad operas famme neceflarias miht pne* 

ftandas , DaJ^r fonte i(t) Wen nict» lodwn. acean abec 

Cintm UfufruAuirio Servo tiVOai p^r teftamentum Oirma? 

0<t wicD I fo 9el)ore( folcbc^ Dem Proprictario , rocil uian 

feaf&l! (|aU/ Ocm Servo Intuitu hujus tolum>non ufu» 

iiruftuariitfi)U|)Cl^il^ -\ - 

^6) Patnphilus booa fide fervit» ,fed liber homo eft t quia 

acquirit ? Rcfp. 5Ba5 (t acquirirct ex re mea per opc- 
ras fuas juffu domini, cM Cin Scrvus putaiivus • acqui- 

- r^ret ber dominus. Qu. 2Jic ttcnn abcr bcr Servus ^uin 
^ rtjcn eingefifict roorbcn , mm il)m ciraaS gcfcbcncEct , lc- 

jgiret Q)irD ^efp. SSScnn l>tbmnt ifl.r etfe liberum bo« 
. minem » fo lan Clf Dcr dominus niC^t acquirircn / fed lipw 

vus. Wenn C< Cin &rvus ufafiruAnarias t|ilft? x 

; Rcfp. t|l Cben fO ^ bie acquilidones nxrDcn dtftingm* 

tC(. SDic CC niact)Ct ex re domini per operas fuas juf^' 

fu domini, domino acquirit, l)ic ll&rigcn Dcm Propric. 

tario. Servas alicnus ufucapi poteft , uilD DOU Dcm fan 

Nt^ au4) AC^nixere* Servus ufuir^(fiuarius mCucapi ne- 

■ . ' * ■ 

» * ^ • . \ , : . • 
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Pfin qgM Peksoma^ Cuiqu» acquirituiu $ Si 

m placuic de ufiifruduario , idcm placet & de bo- 
fidei poilellgirc* Icaque quod excra iftas duas cau- 
«cquiricur> id vel ad ipiiun pertineCy ii iiber eft; 

addominum, fi iervus eft. Scd bonaf fidei pof- 
br> cum ufucepenc iervum (quia eo modo domk* 
> fic) ex omhibus caufis per eum fibi acquifere pot«« 
: Fnidtuarius vero uiucapcre non poceftj priniuiiju 
ia non poilidct^ ied iiabec jus ucendi &uendi: de- 
le quia icit , (erviun alienum efle. Non ibluni au^ 
11 propriccas per cos iervos, in quibus uiumixur 
im liaWis» vel quos. bona fide poflidetis» aut per 
eram perfbnam , qux bona fide vobis lervic , vo- 

acquiricur> ied eciam polleilio* Loquimur aib- 
n in ucriusqiie perfbna. iecundum diftin^tionem » 
am proxime expofuinuis : id eft, fi quam polleC- 
nem cx re veftra» vtl ex fuis operis adepci fuerinc 

De reliquh ferfoni^: 

$.5. E9rh& itaque apparec, per liberos homincs , 
os heque veftro juriiubjedoshabecis>neque bona 
e poflidetis > item per alienos iervos y in quibua 

.jue ufumfru6lum habecis , neque poileJflionem ju - 
m , nuila ex cauia vobis acquiri polle. £t hoc cft: 
od didcur» pertttxaneam peribnam niliil acquixi^ 
excepco eo > quod per liberam peribnam (vc- 
i per procuratorem) placec> non iblum Iciencibus^ 
l ^ ignorandbus vobis , acquiri poflellionetn , {i* 
ndum divi Severi conftitutioncm : & per hauc ppl/ 
iionem eciam donnmu^ y ii dominus fuaric» qui 
didic S vel ufucapionem , am longi cem|)orb pr^-* 
i^cionem, ii dominus noa iic. (7) 

^ T r^* 

)uttt necper illum acquiri i D(ta|t Uras&udMs,((l|ciB 
itulus ad transferendum domimam habiUi* 

tStii \m W ttttf \ivm Scg / cin aoqumtc fftc 

\fy Libera peifoaa fine maodato ^tcrt .DUiil acquint^ 
3am ^us non intereft | altarsMDdACuxu non dcdit. ^Wkt 



Tranjitio^ 

$. 6. HfidxXiM^ t&ntisper fldmonmfle (uflidiit: i 
quemadmodiim linguli^ rcs vobis acquirantur. Nam 
leg&toram jiis , qiio & ipib iingula? res vobis aoquuh 
nuitur y item fideieonimiflonim > ubi iingul^ rCs vo^ 
bis relinquuncur» opporcunius inferiorc loco referc-^ 
mus. Videamus itaque nunc, quibus medis pef oni* 
verlitatem res vobis acquirantur. Si cui ci^go h«re* . 
desfa(3a fitis^ iivc cujus bonorum poileilionem pede* 
ritis > vel fx. quem «drogavdritb » vel fi cujus bcmt 
Ubercatum confervandarum caufa vobis adcUda fue« 

rinti 

in mandato \^0iiXi (tt fine dubio iuadaffctl t non modo 
jos & obligationem pcr aliuni acquiri » fed eciam ae^ 
^goifitionem polTeffionis fieri poffe. Namqood quis pef 
aHnm ftctc » sd ipfe led& putaddas «fti jDol me 

S)cutf(t)m fa baucn / tfl fcin dobima 6it fagtm : 

Alteri per alterum ftipulatio fieri ncqutt, ftipulano re» 
quirit pracfentiam perronalem> adCtU rpcil ft( bl>(t^/at)Cn# 

l)ap bie ^cnfdxu (t)rc Negotia nic^t aOc abmactcn fbuKn/ 

etiam mandaca permifere > & per confequens > ut pef 
Maodacaciom acquireretur. S>|C §R0Q|<r ^ieUcfl iOA pro 
wKifw^0^yf**trp9if , aiieois fe immifcere negotiiss DonMn» 
tuu res fiias^ofct. SMnim ^6eh^1i(*&CII PMCfKatorem 

:$m domioo Utis gaiuKtt 0ji ton» iingetnetwAii i 

Oto ba Die Poffefiiooes, f^tanes Romanae mu#n, bte 

Conqu^ten \i(t) mcl)rtcn t alieno faAo opus erat , & fic 
fer mandatarium res cvirari dcbcbant & acquiri , dum- 
modo de volunrate mandatitis conikt. Imo mandata- 
riuni in judicio admittebanc» procuiacorem conilicue^ 
ImqCj ne hotnines a rebus omoocmcis abttrahereotor* 
. JtOtt illW iNfM nM)t flt^bCH per negotiorum g^Uonem» 
ut quis eciam fioe maodato akeri ftiputccor f Kcfp« 
S)ie Negodorom "gefiio fft ct|I in media Jorisprodemnf 

(lUfSefommcn- Sub Imperatoribus tPUCDC IK CCfl firma. 
S)a l)at man geniC^nct ^ aUerum etiain fine mandato res 
alterius curare pofle , non vero ftlpulari poffe alteri. 
SDie JCti a5cr braud)(cn baj^ Commemum mandati praD-. 
fumci» c& ihoc altcri domioium aCQoirictir & pof»' 
fcffio. . ' 

: 0)3« 
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PZB, QCJAS PeRS QNAS CViqVL ACQUIRITUR. }Sf 

t ) cjiis res omnes ad vos tranfcuBt. Ac prius 
hareditatibus difpiciamus. Quanim duplex con^ 
io cft : nam vel ex tcftamento, vcl ab inte%o ad 
: pertinent. Etprius cft, ut de.liis difi^idamufi» 
X cx tcftamento vobis ohvcnimit. Qua in re ne- 
larium eft , initium de ordinaudis teftamcntis ex* 
lerc. (8} • • . * 

TITULUS X. . 

TESTAMENTIS OR- 

PlNANDiS. 

pEftamentum cx co appellaturj, quod tel^io 
l mentis fit. 

biefcm i(l nur cine Tranfition , uni ba wit bif^ 

)er bie Modos acquirendl particularcs & fingulare^ 

)abtijabtn/ [o.Jomau nmi imperator auf modos 

icquirendi dominium ttniverrales per himditateni > 'fea 
bGceffienem ex teftam^ito aut ab xoteftato H;rres hsu 
3et 'Jui unlyerfale Ih omnibtis rebus luereditarits , uni) 

tremi 1)11 K^res 6i(lcx fcxtantis unrioU, fo (lccfet beme 
JncJa mit in aSen rebus hxreditariis. ©arju gei)oret 
m DicleS ; biefef sian?e 35u(t) neOft bem >nnfana befl Dtiu 
;en 35u(t)S jfi bamir angefuflct. SBenn i(t> bie infti tutiones ^ 
ma^t batu, fo murbe idbom.ecOeii dc SucccffionG ab 

mceftato, unb bann de Teftamenraria ge()ttnbelt (wienr' 

aOem man tm bcr 604» biircO foiscnbct Ptxiudlum 
)clffen. eo Imtm lebm/ fm\>mv Mahrw non un^ 

leriiewem/ »1C (jOben poffcfltonct & dominium ufijue 
ad abuftm ^ pl^dicionem rei noftrwc, '^BUUI abti 

ber SGBclt binausfabreft ni cin atiber ^r* , t)a|l du Da 
^oct)no* eme DirpQfnion iiber biuie fflutcr ? Rcfp. miu 
Deim vivus ranii bu aflcg bcrfcftcncfen/ & cft dooatio 
;er vivos , nuc Oa^ Oii executio dooadoaia etS tiai& 4)Cllt 

Cobe ertolget; ' '^^'^'^^^ 

I ^tt (ie|(m Prindpio ifi m eme Dtfiniw nomcalj^ ut|» 



InsTITT^T. jnsTINIANT LlB. 11.' TlT.X. 

f I . . - *■ 

De ofiii^uis modis te(iandi civiliius^ 
1 . Scd ut nihit antiquitacis penitus ignoremt» 
fciciidiuii cft, olixncjuideai duo gcncra tcftaaiento- 

ruai 

■ • • *■ ' ■ ■ — [—— ' L I , n — • • ~- 

E9iiiologic4»t)CCfl(eift)Ctl m Jnre eft OOtfomvW. Aube- 
mw» S&if(tOtf tK>n OrtcaiiSilKtt m fNIWt M)€r9M$. Kcdrf. 

gcn)finfd)(t / Onf cin ^ucifl hDcc Do^ asott A^mm Tli^ii^ 

memum cincn Conimentarium f(t)CicbC / fo tOtC %% MERit** 
Ltvs angCfantcn , quem «ptum eilc cre^c. 2)tc 3l()niet:^ 

font)ccli(() btc Scoici , maccn Etfmoiogijicn , nnl) bas mcu 

(lC t)Sn bCC JurisprudenQ (lcdct in Ocn SSOTlCtt. S>CC Ina* 
. perator fogct I ceflamentum fepteftatio mentis^ OOCC tUM 
fK S^UCtflcn t)a6cn obfervirct, feOf IM iyllAa ultima» 
mrirMffi, i)tir jfo ttcntg nmmm iMMIr ^ in (Cll 90^ 
frrit : Paludatnentimi > calceameotDm » veftimentum tow 

fcinii cl aurt) jlf irf) Varro faijcl. ® ic t)cr|lcl)cn i'c(}t Wc 
tcinif(I)cn aBoru t)c jfcc , als cr. fff bo&cn aud) bcrftbicbcrte 

Critici, untCC l)«UU Alfxandf.r Chassanaus ParsMlis 
i[l / bicfe Etymologic ft'lC falfcl) fltl)al Un. Conf. i^GiD, 
Mena61u$ m yimncmtatthus lurts i rv, C 19 . voc Teftatnen* 

ium. Gellius nm. AtH$. L.6*c 1 1. SBcuu m ab<c 

tiHC D«fimcionem ttalem acbOt fofllcn I fo |)Ctftl Ct: T^/^at^ 

meMMm tfi mfit4t vrittmatk jufls femtmhf fmtl 

§m feri mkmm. i)cijfct : Ncftra mfmHaih > bctltl 

t(t) tati nicbt fagen : SBcnn Cajus t$ batcn miO , fo foQ Ti- 

tius ^'tbt fCDU i noAra voluntas non debet in alienum ar- 
l^itrium conferri. aUcun IDIC ttUn btC Materiam cefta- 
meniorum nacl) bCC 3BcrUUUfft / abftrahcndo ab omnibui 
legibus pofitivis & Romanis, anfel)(n / fO ftbCtttU C<. IttXtf 

mtfdn0li(|)t/ raKctn iebet oon fciucn ®att)cn difponiccn thn^ 

, ilt .9l!lcjtl C^tfl llbCCt)att|)t bOl Axioma Juris; Umed^ 
nm 4 wifen^ 9 too^ ju ponderitCH. WCnn ic^) fXXktu 

f!ameftf tna(t)c, fo i|1 mciue Imencim ni4)t/ bap ti einc 
^^crbiufclicbfcif uirt ftcb fubieu , uuD cbc \% nocb tobl biiif 

fiUllig fCDU foQC Dum fpiro. nullum teftamentum fir- 
. mum acfeft, volo quidem , fed ambulatorie. Hominis 
To^unras ambulatoria eft usque ad morcem. 2)U ^icbfl^ 
gilt bctiU bcine difpofmo in teftamento faAa> fo bap atatl 

U!d:r t on (^H^Vi ian ? 3(1 bal ctn Modits tTan»£Mmidft 

dominii jure Kaiune ? Vttlioe jus Nacnne» uc« cnmlv»* 
Iiin*a!: l.ominii; fit ambutacoria % ceftamentum iit iriodtta 
iram/uwnd* doa,:«ittui? Rcfu. Neeacur. Npn quaiucuc: 
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X ia uiu tuilie : quoriun alcero in pace & gcio*«« 
aacutr 5 quod caiatis totnitiis (zj appellabaiit : 

tero* 

n teftamcnta fint contra jus Nati;r« ? Duiti enitn Vi* 
is , nihil transfers, t»emi Du glci^t) fa^efi: t4Miii$ harei 
*i? i Tsuo d0 /ego 1 00. ir0$if^i/H. 

I ia Oic&Cf HtlaiM* Viyeads noa eft luisedicisi i^aHil 
srre & W|jetcre {mpti p(>A eft tetatfadMto^utiu Iti 
lU Uia tktoMaM ftdH itlclpit, tiecincipcrcpbteft. Poft 

iiaai (nfl brili^f met)t; feiiien 5Bli(en unD feine Ju- 

a meijr.^ Tranifcrrc l^eiffer transfcttc jus, qudd habcs* 

^""li^"."? ^*^'^ pi-«dicati. £rgo in hacft oec gBecp 
lutifft reitie fitfnitas teftameotorum Doc()anbett , ttKldX 

Jbfervation iti(|)t oacirl BItnkershoek /J^, i. O^f j^. f^n^ 
<tn (IU(9 UtBNiTius i/i Nova AMMi JutkmdeMd A 
;6./?v iKNK/ «HCttO^l Mr{^ ei( fimiicatem teila. 
oeiitormn fiincUnietiio, ttemii(t> e^ immorrali^ 

ate aniaias-^rlcUin , U»b Die h^redes dcfunAi, au Prci* 

ufatorcs m reiti fuam, anfcocri n)oa«n. fagte , e6 fe^ 

lOCt) dubium . au mortuus fu tion etts ^ bie anima hiiU 

t ia tmb feo immonaiis , aiicf) narO &ec ajecnuutfr? Refp* 

[uridice m vita civili cit non em > qui eil mortuui» 

2Ber t^erummett ftc^ Dorum / 06 :ltnoeraiof £co»otDvi art 
in^ Dencfer ; S0tc uilt^ ^ Hmriira PaHsA (etKfct ? ^gt D^Cj^ 
cr m\X W diiOil iticOt ju fa9cii. Koti cOs nihii dif^ 

©t)^> tHiiJ if} meii berqefu(l)r. Conf, Gvnd* 

;iNO Dml * Prmdfe hairedt tx teftamemo crvikm C 

Ergo, fpri(t)|l bu/ geber e^ bci) emer luercditatc ju . 
a)ie beo rebus nuliius , Da ttn /cMc juurcitf<n. Refp.' 
E>arum l)abcn cjQe 3>6lcfer m(a ctablicer , mie ftcft hit&i^ 
m 111 Die ?8edairenf(t)affr i()(iicit fi^m. «ein PMnbis ifti 
^er w^i gcfagct ^rre : Libcri, pfopiiHitti faecaiunf. Utt» 
ter biefeii mi^tn ftc abcr cinc Onmritd 1 mie Die inomei! 
(mc^ i)atc»- 2>ariiiii N BYNiomsiioto v?^/^ t;^^, 

»0t)l erimiCtt; UWn fOllc iuerd dc fucceffionc ab inteftji. 

10. unD tKrnatt) dc teftamcntis |)anDetrt/ njcil Die A^^natl 

)U) Deil Sornern ordinarie & ptoprie fucccdiier. 9llfe 
OOj tcftamerttum ikdi i nic()r naturale* ggpett» olet»t) llt 

Der Stbd Ddoon (leOet; f9^^ttk)»U &»teftaa 

mcntum cft juris oaturae. ^ - * • 

) aDir fe^tn ftiet: obatt)a(Ote DeSnitioit »Mi fefiamcnM» 
iMtiili|^i;c<A^n»Ti^ ktc fa(l ui^aji tecipirer tpav ^ iuiit 
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•|' >f ... 

leroj ciun in prastiam «ximti eiiciic, qu^^d pro^ 



©riinbc: teftiim^num cft jufta f€ti^cntiavplumam> ^J^;! 
^ Cjuis dc rebus fuis peft mortcm fuam fieri-vfliti JWt* 

' citt flcl)ortcn Die di^pofiriones »011 bcn ®iucni/ Wc tut^iac, 

donationcs, manumiiriones. ©ic :liOimc ^ogCH Di«lc Con- 
:^ dliiioties au^ 1)<I1 5ffi9rl<rn : ]u(la fententht vQluntatis » 
ut. /i^^fOcrta, formalig^ ^^i#ina , foknnis difpofitia 
requirebatur. Vid. B^kicKERsHOEK Ohft ^ C a 5Bar^ 

um legaiis? Refp. S)i< ttpmcrtt^abtn anMicDsai; (cu^ 

ticn Fayorcm fur Dlt Teftamenta gc^&f/ fll b«tf<ia&cr lc-i 
falem ordinem fuccedendi at iotfdMrttl.» m m i»W 
(fer- Quodcunque vero legc fixum efl^ difficilljfn^ tel* 

^ litur> man fcftaffct auA cinm Lcgem ni(t)t.lci(t)i ^f-' 

trariam legem ab. gnWiCt; aba babcil bOCt) t)lC / ega XI L 
Uhh* flCfeliCl : Pattffimiiii^s uh UpiO'^t de pecufua luteU- 
^fil4mf m UllH iHCtMI il^, Fundament 

Donbcr aanlien ea(()e. saJcrmm.Hii tmmtiit maAm 
m, anu ma6 txrorlwctt, fo btm.M«tio fuccedcndi 

ab intcftato pcr Ic£^es imrodua» «iffct dCmo^ r|l,ba^f|l/ 
ttmi btn b«rcdibus ab imeftato iim^ Clini^ljcn, hWll 

s ibnen jure pubiico ;9el)orci. ©cnn iBcnn cr bic ert)fc^)afft 
tco hseredibuf ab ^ntcftato laffcn molti i fo braucf)(e ec 

.^^llblS^CUlieOt- SQBeC alfb DCU (ucceflbribu$ legalibus mo* 

04iSimitimO/ t)a« ilncii i^ge acbocet^ t)crfolrce£il)m auct) 

puUice in comtttia fiopuli Romani) Ut t/n legen\ qi$ 

iiwctt N , ml)iiicii. «nb nKtt^^^fc^^ mfcmiiMioc&.fimpie 
£eu(e marcn , ik in toufer SymWii^ flecfim tlift iio* 
Dariu eine Aiienatio Doraieng / fo ift e« faii SBuWcr^ baj 
fii fo 'Oielc ecrcmpnicn cicbraud)ct \)ak\i eie tyabcti l>al)ec 

jefe(^( / »af) bie TeOamcnta in calatis comitiis, tVClCtX 

jbiiS 3at)r« orbenilid^cc SBciic iaHoam^l Qet^altcn mtm/ 
convecato popuio ftomano, ftcrKrugct n)crt)cn folun. In 

^f^^ mUtU bcr T«ftat<>r |»9a Um Magiftratu , qui 
cofl^ocahar popuilum» «tftH^f adhuc cffjt fen- 

fcncic? Pdftea ad populum referebator, qui C4»ifcmxc-i' 

Uf. ©a^ ane? fd^efuec ^on uMicb flwejcn ju fc^n aiitc 

^empora LL. MI. Tabb. , ut hac folenm fokim ferm* 

in Comiiiis leftamcnta hcrenr. SKeil nUU folfl;CC gctlaU 

i;«tt aUcin bcr barcs fi!nt)bar n?cr^ca muflc/ fouDirn au^n 

WliUSCujuEquediYitiHrum & pofTcflionum detcrmin/ita fe- 
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ictLini (j) dicebacur- Acccflit dcindc tertiuni gc- 
s uftamc^torum', quod dicebatur per «s &li. 
am' (4) : lcilicet^^uod per cinancipacioiiem,id eft, 
...... ' • ima* 

im -^ fo mnt mn mt, ba^ 3i6mcc mit gieip »ie 

tcltamenti faaioncm foiKi: jnadKn mm. ©00 nO^ 
)CC ^lt, faiRtil hii ceft^meota m Comtciis cafatis Mm(f 

m aft / wcil fitfldiie bct^aftri nur i»ci)m:a)( gtijfllun muc* 

-^1^^' «rtaubt n)ilu, cin XcRamcta ju matftcn^ 

•oia>«5 t0td)mcr gcmartif murDc/ rocSrocgen tJielc imcaaii 
!)at)ni rtcrbcii muiicn, oa bcnnMc teftamema Bcr 
ibraiTi autfamcn. 

3>a liunl) Mc i)iOmif((K 3ftHncC in procinAn in Camp^ 
Mariio fub fuis fignis. Excmpla dac CitsAR , ubi iU^ 
Kam contra ArioviiHim irc debcrenc 1 t^t^m (Ic m 
Snm 8C}l|(Ctf / .1110 ceftamenta in procinftu ccmacfKt. 
^jjoidm homo Vfmus mtmtt, nobilcs tamum Sc Patri- 
dos Komanos in procinAii teftamcnta condidiifc, Sed 
^efutatur cx Cmsark illcipfe nugator,qm nefeit quidem. 
juid fuerit Nobilitas Romanau Qa. Quid eft .tcftamcn- 
wm in procindba CQodicum ? Rcfp. Cingebant vedcs. 

t\ • !f ^.^'''^LP^^SSI^'^*^ ^ SWMX wio q)fatFcn i>a# 
i)it ift 3tomift{). Togae RoniaD» tal)ni bcff a»bnel)«*Jf u(i 
oi(|li ii«9lci(0.. aeann iie abcr m 5doc gicnqcn; fo 
Wjriiiif jie tict) auf, baf fie fpnnacn fontcn. Cesar cr# 

lOU^: Komanos cJypeis Germanorum , quibm fefe te- 
;ebam , inrultaffc» 2)tC 2)cuifi1)cn marcn pefans. la 
' a"^'"/^^^ ^^^^"^^^ ^"^^^ jijWlt.Cercmomas , quauioa 

:eites femciebant, 
Qu. Quid cft tcftamcntum pcf aec «C libram> *cfo. 

?oi\ XII, Tabb. &a ^mtt m ibrcr SiwX 

atf aDoicngetti tmb pafitcr miieDcn ex 6ra:coram infti- 
ftWI (tC/ &af C< nnm6fl!i(() l>ar , fempcr Comiiia 

:o§i* Dic difs Comui^es murOcn ni(t)t aacjcit bcobacbicf.'' 
in procinAu teaamcnta ju mac()cn ^ mar Di(t)t aacmabl 
sclcacntKit, bcnn man ftattc nic^ aacjctt Jfricgj alfo futo 
tn frc cmc ganft ncucformam teftamentqrum cin/ aWcin 

iurrogatum Ocfi Crflcn Modi ta calatJs comifiw ^eftaftdfti 

^dctc cbdi io miH/ mijijtc paUica teftatio^ fcbcn mu 

U. ,4fayitstbant tiftcs. (ginigc RccHitiorcs ^6ctt 

umao, >ir->icfcj io ttfI4rct, oppoairtt mu ts»m 
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imaginariaiT^ quandam v^nditloncm agcbatw ', qum^ ' 
«u^tciftibus, &libripQn4e, civibus Ronianis pubc- 
nbus prxfcnubus, icw> ^ui famili^ WHQV dicc- 
batur. Sted illa quiden-^ priora duo g^ncrn tcftam^-» 
lorunt-ej^ vp^^ribusi t^jnjipnbus in dcfuetudinem abU 
^riint, C^d vcfQ per acs Ubpim UcccdiH 
Utius permanf^rit^ att^mcn pirtiin ^ ho? yi vUu 
llcfHC* 

amcfua tefi^ndi raihite J^rxtori^^ 

§. 2. Sed priBdiflta quidcm noituna |dW^nW»ill 

fd jus civile relxrebantur: poftea vero ex edido pra?-. 
tt>ris| fomiH riia ftcicndoruifi i^ftwnwwuui intro- ^ 

fwn ^ SBic firtDen ja uicbr Cari «$ , alf t * irnb w «w 7% 

. leftc^, ot)it ritu annquo UtlD t., perfoflftl flCceflortilfi( 
• ^ fH»cn iviU [)i<C (ttn n?orten ; Popultis Ramanus m ; . 
' claffcs 8f curiai diftribuebatur pr^cipuas; att* bl(|<n 

«ilftimben piurcs 5 bocbnMwn Die ecjlen ^anejtif prafci- 

010 Ms. Per hos 5. teftes Iteffen fie Den PopuIUtn 

maniim fcpr^ircil. fWte ttner fHi| ^atneM 

ftticftben itt t«bqiis. ghm nifit Wt tcftc« . «i pcrf«. 

|ian> ftapdj in judici^ Romanq (Kltten. UrttoJWW^ fe^ 

fcfti^incntum eme ^Ucnatio fe^n frtu , faa(eit fi*; €1 Wiiii 
dneF bem flnltrn feine ftmiiiam . hacrcditatom , rubftntH 

lian^ alicnarc, tradcre. SllfO mac em familiac cmtor ba/ 

^ fcprxfentirte nur ben €c6en Vcrus h«rcs mt mdii 

lUfleqen* S>V Libripcns , ml(bit ben Tcftatorem 
fm, im^ iH familiam Sa, f^m» (l* ^ 

fiMiiitei t?af alfo eiite Mi^pwi per imagmarim 

TcnditioMfii* 2)«rau< entdMkll 7- StUjlCtt f«b Jtan^o, 

: ftmiiiap cmtor tnar obiii|irtf fWlNkm Mtt tHao* 
ren Ccben reftituiren / «^boiap ptMfrtMifi ©ec 

' T^acor tonte in feinen t^biilis haprcdem fcribcrc 1, qticin 

: TcHet k benn bie f eremonie fiebeutete nuc fo ^ied Dieii«^ 
f^tas fi^( Wermit ixn hscr^dibiu legaitbus flfnorttmen 
m an etnen amn aiieftiret feijn , ner femiiiap cimor foU 
fciitttmjicfee (ie ttwi hapit* fctipw rcffituiren. TeWt^» 

/ Tpro ftu lihripciii ifi Auum gerc^ ttUiblfc^ popun 

- • • • . . 
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Dfi TjtSTAMEHTIS ORDINANDJS. * j ^ I 

dta eft. (5) Jure cccnim honordrio uuiiamanci- ' 
cio deliderabatur, fcc( feptem teftium figna fufli- 
tbant, cum jui:c civili ligna teftiutfv non eirent nc- 
llaria^ , 

I De 



) Q)UtM nbet bte &OtR(()tnt)(n Solennia Dttldirpurircti ' 
Da fagU IXtPraetor : Quis hxc ibleiinia ciMt? 2>tt tatt 
110(0 <Ulf tine forma .teiUmentoram Praemria* SytcPno*. 
tor steng tut^ ad rem. fSm kO 7- Sigaacula fct)e / Ittl 

1(6 ittftnttat i HMediMeiti rmi ^ioor ni<t)t0e»en, aker 

pofleffioiiem bonorom. ^c^ fcj^c Hfje 7- SignacaU rcftium 
& voluncatem telUcoris, Ergo do ribi boaorum gpf- 
feflionem. Dtc Tcltator mu|le habilis , UUO nubt 1 
ilabiiis {t\)ii f alioquin nihil agebatur. Q)i{tOe OOC^ 

OUS 9tfe|et; ac(|ue tum 7. iigaacBla fuiiiciebant. ^tt 

Tefiator |(()rieb Dal £(flamem^ «etfcOIo^tf , imt) btiufti * 
benSiingaufimi&flaftelbeHTeaabiis^iint SctP» 
teriaftJMlI^eiiMitiit imOt/ fon&ent aiMitfiiimdiM. 

buft tabidi» ligReii ioeratit » feo cera obduAis , bie maceit 

mfammen sifQnuret 06en bcauf auiTm^ ilunDen Dti 7- ^ 
Signacuia 5 |ic ^atot tii^t t)ecunier setiangen , »ie Dmi- 
DKiuus Heraldus , ein (lelcljcier Advocat im '{iarlamcniia 

Faris, i» Ohjervatiowihus dd fus Aukumt oeUICDUeH^i/ 

m ti an be» 'DibfUu^ SiuUen unD unfecn Dipion^a^ 

tibos tlMi(t) REMiom rfr4*9ifiSbOff|ll Rht ims , f4)|||# 

Itt i C( i:e|laitieit aektKu , iw Dii SfgiOa i» 
ten gefioiiMi/ aNt D(iixiiae ttmpore c&obov^i, 400. 

3al)r poft Cbriftaiii iiam«i« ©oi mor teiUmcnnim 

prsetorium. @o mo^( tn Diefsui / ali in einem teiia« . ; 

mento per ars & libram, per aaancipationem , 19areitt i 
teilamentum fcriptum > i. e. tabulae , Dabl^/ quod mul* . i 

ti nerciunc. Vid. Sau&asius de Jgmtdis f^cnUmlit 
Ufi^mentis , Dem ^ (betl DgsiDSiuusHiKAiiioss 1111 

ne« CoD»SMn|/ nt^^t^ mxfKStMmitktk 

atA(pl»9M : ms^ i.e tiM«% feciiaii ceta 8ccw 
Del AMBtoril benoram peflefflo fecundum tabulas ()fif# 

fet ouib iumciUn fecundum lignum. gin fokt^l Sefla# 
meni oar Dem Pubiico gUid) geait^tet. Vid. Jol. Pauv( 
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? 5 2- Ikstitut. JqsTiOTANi La. TiT. X» 

Dc conjtmSiione juru civilU e? pratoriL , 

.jcum paul&ciiil^ lafn ex tifu homkiuhi» 
^uam cx conAicucionum emendfldonibus coKpic in 

unam confbnantiam jiis civilc & praetorium jimgi^ 
conftitutum eft, uc uno eodemque tcmpOrc, quod 
jus civilc quodammodo cxigebat, feptem tcftibus ad- 
hibicis, Ik fubfcriptione tcftium , cjuod cx confticu-. 
tionibus invcntumeft, & cx edifto praetoris figiia- 
cula teftamends impdhcrentur : ita ut hoc jus triper- 
ticiini cllc vidcatur : & t,eftes quidem, & eorum prx-^ 
fciitia^ uno contexcu, teftameaci cekbnmdi gratia» 
a fnrc civili dcicendanc fublcriptioncs autem tcfta- 
toris, &.teftium, ex facrarum conftitationum oblcr- 
vatione adhibeantUr : figriaciili Ajit^pi , & teftiuat 
ttiimerus, ex ediclo Pra:t9ns.{6j * * 



(5) Sub CoNSTANTmo & feqtiemibln Imper^tbi^ibtis 
im micber ttmt ntmi Ciuf , celfantc pcr xs & libram 
fnancipatione. ©a JUbor 7. Slgnacula in teAtmemo Prae^; 

torio nbt})\(\ waren/ roucoe t\uit fubfcriptio T.teftium cr« 

forbfrt / aHt n\(S)t fubfignatio. Ex his novam formam 
Ctllftruxit Imperator» dum i) requireia^ U^^i a) 
eorum rubfcrif>timei% %) ut omnia Jierent une icpi^esnm. 
>Qa. aGBoj ifl cdntexm ? Refp. Se^ Iwr Prami^' ^ 

ttrt ni^tJ ju fagcn ^cuce oDcr morgcn eini' Signafeu- 
hihi l)rauf foinincn mar. •Kaa fal)c abfoiute auf Dit prae- 

fentiam 7. Signaculorum. 2)ie Imperacor«?s abCC IDOUcn 

tie Subreription i)abfn uno adu. 5Kan fagtc : 5Bcr'cin 
Sc|lamc irmacl)ct/ Hi mug cS Doct) fo madKa / ifiau . 

fc()Cn fan deliberatum animum. 'SB5(itn 6^nt unD tuoc* 

m itmi gef4)tet)et/ ifl mhil ferium (^. - imi| lini 

, foltoiiilas «rdo (tjon / inio Imbinii ; lufo^ l^^ 

SBet« «ftct Nt' Tcftator f»«^t9itiWtt# oDcr bie 
_ 'tdic« fcI6|l e. g. l)ur(() eiiK 0&nma(()t / clpns nimirarf^&c. 
Itt iimcr5rc(f)cn qejmungcn miicDcn 5 fo mirO ba unus con- 

- textus nicDt fO ftridc %imn\m\ , non rumpitur adots te- . 

* Aandi. 2)ic 3i6mcr DtrilnnDen Dur($ bcn unum adum 
t\\d)t nur ; Da^ tte ni(t)t au$ eittanDer fle(|^ fottett^ loMem 
t)a| att(^ OiefiN: aOcis £C( i|ft«iD aUe^im tli^ itimpicct 
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. Dfi TesTAMENTIS ORlTtNANDT<?. ' ^ <> ^ . 

Soienn.tas addita a ^uflimdn&. 

4. Sed his omnibus a noftra conftitutionc pro-^ 
:r tcftamentorum iinceritatem» ut nulla finuis act: 
>eatur, hoc addkum^eft ; ut per manus ceftacoris, 
. teftium noixicn hjKrcdis exprimatur, &c omnia fe- 
idum iliiiis conftimtioms tcftorem pirocedanfc 

DeannuUsf ^^iins tefiamenta ftgmnimr. 
$. Poftiint autem omnes teftes & uno annulq 
ndre tel|b9mentam : quid enmi> d (t^iim mm\{ 

■ " ' ' una 
' - - • * — ^--^ • 

t«er6tn foUe. ?Wan mufi bicr Drbenflic!) wrfafiren, reDw/ 

m leil iol) gebencEen , jafte, certe, ferio , folenniter , de- 
iberaic, formaliter , ordinate, nit^t tumuii uarie , nlC|X 

ronfuie fat}teu. 'Qc^i miHtm pit Stooter ntd)t u»(»{ais 

Htben* Adut.p^regrmus nra miicearar,i)0(|) difpo- 
Itid cdnnext ciim ififpofiHime (ei^iiiimiria ; fo f^itr 

^ontraAijl/ jugdaiTehnKCftcn.' 3-€- aRtmeJe^ier foa 
)ag ^jauf befeaUm , icb fcftloge il)t e« fo 3u , jie foO^eiii 
Be)ct)n)iiler berauii (i^ben. 4) efe rogat^ 

22(1« beiffei rogari ? Refp. man iftmn eroffne/ 
"pannn man (le bolen laiTen , ba es benn eben ni^)! ni)ii)i(| 
tl / m einige Dafiir l)a!rett , Dap man przcife ju tt)nen in< 
Ooup fcbicfe , unD jugieid) fagen iaffe/ marum ntati ft< 0fc# 
m^ti fontierri e< fan faHtKl ottf «Mm e. g. ({• 

Ki01|Cr ffi<ri)l|(it (TfiiaKt iMlMt , qood Mniiuis opcU 
xie oofifra vulgarem Itatentite diCttit* dmnHiodo ante 
utifcrlptionetn •& fubfignationem regentur. SBBarUIK V 

ffietl eine OrDnung {)ier ffi)n tm% 95«) gurtlen ifi Die fo- 
ennis logatio mc!)t n6tt)ig i flenuq mcnn er fagei : ^ier ba# 
K t* ein Jejlamciit gcma4)t; icl) mia e«3^nen ^ct»itt 
ibcrreicl^en , fle n)ert)cn Dabeo tbun / m$ iu tbmi ijt. 

!uin menii £)d>oiii« Da ift* %) leftesfuh/^nemimml^. 
Die dii)mer,(rugen muncc Sttngt^ jc()ic0te|faii ititgen 

errM aonalos/ Me taMcrfl anress » argeDteaa< Unus 

ihnohi) fufilek» mnw Dieanbcrn feine babcn/ quicun- ' 

\wt «rtmilus & quodcunque fignum apud nos fufficit. 

luuji cin ange&obrnt^ oDer ecmet)Itcg 5Bapen fei)n. 
Oas;3Bapcn mag ju untertloDcr ju ofcerfl aufgeDiutft jH)ti.. 

^ir .toaU({)Clt mii tUH(> aflCiett aoindos. . &»ciiMAteNt;s 
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«mfculpcura fucrinc, iccmiduai^od Papiniaao vi^ 

ftmeft? Sed-^ idieno cpocjue annulo Ucet %uarc 
uftwucncupi, 

Qui tejles ejfe fojfsmt. ' 

6^ Tefte$ • aucem adhiberi poilunt ti % cum 
qmbus (cftamenu cft< (7} Se4 ncque 

^ Uer 

cigcnen TraAat de ^nnu/ii Rm, flcfc|)rleftctt / Dcn moa 

OIKO i part ()at | Unb in bCl 6ravii Ihef.Anti^u.Rim^ 

barinncn man DicU Curiofa finbcr. 9(in aaerbillcn abcc 

iarj iefiammfHm DCrflciKn ^ qui Sauh asium non legicf 

S)cr Pro£ BailcxMER tn ^etia t)at cttic Df^uut^ de hac 
maMia g^jHilicn/ unD &artn ivncn mW gcbcaucfict* ®ci« 
nc DiiTertatione^ jicbcn imr aOc mat)! an- Sr f(t)rci6ct 9Ut# 
unb babc t(6 fcincn Don aac:i unfcrn ^Kuriflcu oom gctoti» 
ncn Scbroot gcfebcn / bcr fo Qcraffct batic* 6) Nq^ 

fnen hare/is eA^reJum vil s teflaiore > vel a teftilms. 

S)4 cJm DcrTeaator fcinnt nnb fctntf ^x^m Siaowt wit 
cigcncr t)anb f(dl)nitai foOi mie JhstiiIiahos ^ inf. 4»^ 
forbcrt , im< ^ er fcfbfl m Nnfdt. ti%C. 9. oteDcr onf^ 

e|)obcn* @cnu(i , mcnn (ctn 9cn!U9 twrqct^ct/ gcnuS/ mnn 

icr cinc demonllratio juridica t|l / mttllU& CinC per(oiia 
Agicor hic de habiliute ceftiuin. SMc !SortC : Oml^* 

V HHmnm fd3ic eft , ma^cit ()icr aacj obfe^^ 
^ liSiibpniirs i^t c< felb(l ni$t tctOt iMrfieiKti ionnctti 14^ 
%iaubc# fctttc imerpracaiio i)cDcutc ()icr ni(t)tl/ ba cr unb 

tticlc Dedlores fagcu : Qui poteft ex ceflamento acqui* 
rcrc, poteft etiam teftamento adhiberi. !£)a ^ nCnUCU fic 
teftamcnti fafllonem panTivam. SlOcin mulier potdl ac» 
ijuirere ex teftamento , fed non teftis efTe in teftaaiento« 

eiici)aaii(()ni(b(anr boi oiattfagi: CunEi iqoocuaiiBe 

fftteftataenci faftio a(3i^a> i.c^ q|EU t^lpamtam 
dere foicftf lUe ceftis eflc poorfL Nam filittsfini* 
liaa de eaflienfi qnaficirfmnfi teftari po^i teftb' 

^e non ppteft. MERaLius fagct ni(t)t «nr«()t : C« jtnD. 
ntir cintdcDcrfomn, bie fonncn ^tvm^ sebcni bic f6nncn 

ad teftatvtcnti fadionctn (|Cb(aiKt)( Wxm^ jDOl ^ IW 
jlBperaiotr (OdCtt.WOilCK* 
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Di Testamentis oiU)iNAKDrs, 

Ikr (8) , ncqu^ impjub^ ^ «quc fcnw > ncquc fuH 
|io/ii$, ficcjae mutus, nequc lurdus (5^} , neque is^ 
cui bonis mterdiclu;n Qit (10)3^ neque ii, quos 
i^ei jubenc tmprc^ iutQilabilesque ( i x} cftei poC» 
iini{ iq uum^rum teftiiun adhiberji* 

$, 7* Sed ci^n oUquis ex teftibus teilamena qui^ 
ikm tacietidi tempoit Uber^ exifti»^ebttur » pofte* 

4utcm lervus apparuit, tam divus Adrianus Catoni, 
quam poftea divi Severus Sc, Antoniaus reicripierunt» 

iubvenire ie ex fua iib^rali^te teftamcnto^ ut fic 

. ^ ' bea: 

: ' P ■ : 

(8) Mu/ier noi) potcft effc tcftis. S)(im oD i(t)on Slnfang* 

tii aBcibW Wmeqen a tcftimonio ferendo ailgflef(f)lOfft« 
tDUCbeUi quia non poteraiu intcrefTe Comitii^,^ ubi te« 
iUmeatii publica coaiScbantur « Otcfet Modut teftandi 
IP Coflditiit «IHC «iw LL. XIL Tabb. (mfgi^6M|M 

> n|eU Oic tcftinMiiita fmm WfUitm > fo itnl tmm 
UtttRmm^ privatA nu^t oactn Cin Surrogatuin (KT M* 

biicorum »otOe« / fonDcrn ti l)at «u0 Gaotit» «r^r.- 

d/^^ir/. Qexiflet f t)a$ tcftimonium cin munus publicum 

flemefen , mw man tit Wiubtt ni4)t gelaffm- Vera cau- 

(k ha^c eft « quod mulier remota iuit ab omni folcnni- 

t4tc sgtdii jyit Dic Scau ni4i«ciitmai)l mit ifttev iKftimi»- 

. idi ^dione iii jodicio gd)^ cxtra telUmentu]:^ « fp||« 

t)crn in fotfiuiibni pro pcrfooit mUim ah^e()cri' 

(9) liHfi^ « M ift Mn daiiinm. ^an mul bicr 
liM)t auf bie PoSbilitatem Dcn(fcn; Denn ^iei \\l Die 3ro^ 

gC de comtnoditate. 9I(ic Difputationes Dodoruin dc 

poffibiiiiatc |tiib ineptae , r g. monn nM m berMums 
lcinen voiuntatcm exprimiren {6me ? Denn »ie t)fele 
3dii(ferei)en mdc&cn nicbt t)(eru(ec cmitc^? Has pnefcii|<. 

dere vdluit IiCipeniw* STforcK Je me/tM/lmm^ 

10) ^in Pri^/«f betMtt Un& infamis apudRomafioS5 
Ht fat)en anf frugalitatcm. Ble Formul^ declarationis 
prodigi n^ar fcf)t; f£t(PPt)i(()- V^id. Brissokius fjfrm, Jnr^ 

11) ^cbtr getlijeiC ca^inini^ taniQfi danmunti talii aiuifl 1 
erat irinimiif^ ae deieftabilii. In teftamntis iDecben hon» 
p^te gcittC CtfWbe^ti tm iutendirct TClitatcni. 

(lOSHc 
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lculpcura fucrinc, (ecuaidum fjuad Papiniaiio vi- 
(nm eft ? Sed «lieno quoc^uc fliinttlo Ucet nguarc 

Qui tejles ejfe fofumJ 

$, Tefte$ • autein «dhiberi j)ofl4uit iit ounf 
qnibus tcftmenu hOio cft« (7} Se4 neque vm^ 

lier 

tdt ciflcncn Traaat de Annuiii Rm, flcfcf)r!cbcn / Dcn map 

(U24) a part (^t , Unl) Ul Dci fiRiiKvii Ihef.jintiqu. A$nu 

berinncit mon t\At Curiofa jfiiitici. 91m oaecbcdcn abtt 

irid. SAiMAsnrs#d;i sSKiSir j Um Hn Dcn ^itttl <^ Afer^ 
. Iii(r4( teJtamfftMm Der(Ic(Kn I qui SAiaiAsioM non Iq^er 

' JDcr P^- fiKucmit in 3cna bai tim Di^u$im de hac ' 

mat^tia g^iialicn / unt) fiarin jvncn mhl Qmanibd ®ct# 
nt DiiTertationes fiel)cn inic aOc mobl an. Sr f(t)cci6ct gut^ 
unt) babc t(6 tcincn Don aae.i unfcrn ^uciflcu ootn gcioei^ 
ncn S*root vMiin / bcr ti fo cefaifet bdttc< 6) N,?- 

fften hareJu eA^eJ/um vel a teftatore » vel a tepibus. 

S)eidbcr bcrTcnator fcincn nnb fcinc<€(bcn StameitMil 
etgcner i^nb fcbreiben foO, mic jQsniiiAMos ^ in f. 4* 
forbcrt, ba< (^t er fc(b(Is«Mii«ff.ii9. c^. QrieberMf^ 

{cbobcn* @cnu(i , mcnn f ein 9cn:u9 mc^t^v gcnug/ «emi 
jcr eine demonlbatio juridica i(l / mmliC^ eiUC perfona 
jur4tA. 

(7) Aginic hic de habilitate ceftionu SHc SSorte : CIm» 
mOm f^mmmi faBio eft , mat^R j^icr UOc j obfeiir. 

TLwmsnaim el fdbjl uic()t ce4)i oerdebeii fbnimt} t(5 
fllaube# fetne interpreetcio bebeuic ()ier nict)tl/ ba er unb 

Hicte Dodores fagcn : Qui poteft ex ceftameoto acqui- 
rere » poteft ettam reftaTnt:nto adhiberi. ^di ncnncu ftC 
ceftamenti faftionem paflTivam. SlDcin mulier potcft ac- 
quirere ex teftamento » fed nen teftis efle in teftameoto» 

6<9ei)eteuKbni(t)tan# baf aumliage: Cum iquocnovie 

gft t cto n enci faAio aftiva, i.e. qoi teftamentum con« 
4tatt foieA» Ule tc ccfiu efie peveft. Nam fiUos&OM- 
lias de ciAmfi ft qoaficaftitnfi tcAari potcftt teftb' 

tSt non poteft. MBfUtLivs fagct Uict)t ttnCttt)t : jtnt) 

^ tm cinrgc '13crfonm , bie tbmien ^tvm^ 9cben # bie fbnncn 

ad teftamenti fadlionem gtbtaiK()t «CtMfc 2>al IW: 
jfnperator jiigeO.nNMIItt* 
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li€r(8), ncqu^ imptlbes ^ mqoe iervtis » ncqttc 6»^ 

riolu^, ncc|ue mutiis, neque lurdus , ncquc is, 
i^ui bonis mtercli<5bHn ^it (10), n^que 11, quosr 
' legef jubcnt itnproboa( inteftabiliesque ( ^ i } cie > ^C» 

iufi^ ii; 4iuip^j:uai ^<^Ainm ^4iuberji« 

De firv0 , (jui Mer exijiims^dh». . 

$« 7. Se<i ctun «Uqoin ei; tefttbus ^c;ftwieQi;i <pii^ ^ 
ficmfaciendi tcmpore liber exiftiiwbatur , poftet 
ixxvuxi, fervus apparuit» cam divus A^riauus Catouij ^ 
Auam poftea divi Sevcros 6c Antoninus reimf^laruht^ 
iubv^nirc Iq fua libQralitatc ^eftaijieiito, ux, iic ha- 

boa- 

(8) Muiier non poteft effc tcftis. S)eim oD f£t)oii ainfangl 
Cic aBeilMC MoKqcti a tciUimwa ferendo au5aef(t)lofeu 

n)UrlMlt| qtria Qdti poterant interefTe Comitij^n ubi te« 

(bimeata pmMka ciuirfcbtiaiir « tic(cr Modiic teftmft / 
iii CdeMtiit «teC «iQie paa XO. Tabb. attf8C()5lt(, 

t^eil bie teftamenta priv«ta auffamen > fo iln^ DcmMKb 

bie tcftapacnia privat^ nid)t Oflcin Cin Surrogatum iKC pu- 
blicorum morO<H/ fOnDem ti l)at «U(PGrotiu$ F/^^r. 
ifarf. qCKiflCt I Dop tcftimonium ein munus publicum 

«emefeni raptjtt mau bu SBiibcc ntttt oelo^ ycracai^ 

itk ha^c eft « ^ttod mulicf remota fiiit ab omni folennt* 
. tni iBaiaaa i«|idoget)9M wa ttfUmecttui^i fQ||« 

tern in foli^bus pro pcrfonit nottin$ an9Cfet)cn* 

(^) De muH ^ lurd9 tfc fctn dubium. ^CRan mtf| bio: 
: '(iict)t aaf bie Poffibiiitatem Dcncfcn; t)enn ^ier ifl Dic SRt« 

ge dc commodicate. 9I(tc Difputationes DoAorutn dc| 
poffibilitate |tub ineptaen T.g« QHinn unb n)ic DetMums 

' lcincn vptimtatem exprimlrcn f5ntc ? Dcnn m okk 
dMtom (t^Artiii tm I^Mr cntfMitn? Hai pidi^ 

dere Vifliiic Impenitiar. Snarcs ^fe fmtjmiltmiilih^ 

(|o) ginPr^^^^»^ tt)aCMrftlktt UnD mfamis apydRomanosj 
fiC fat)en auf frugatitatcm. Bie Formutn dcclarationis 
V prodigi V4d.B|ustoiOus^4l»rm-Jar. 

(11) ^e^r SCt)^ret carmini^ lamoii ilaincianif 1 catis enim , 
erat ihfamis ac dctcftabiru. In teftamentis n^CtD^n boni» 
pl^e £cUtC «;fOrDC(t| Oiait intendicit TCtitateoi^ 
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betmr firmum» ac uc opon^at> fii^him eilec» 

cum co temporc, quo tertamentum lignaretiir, 
oniniuai conieiiEi iuc tcftis liberi loco tueric» nec]uc. 
quisqudtn ei&t^ qui ftacus d «piaeftionesi mpve- 
r&t. (iz) 

De p^unims uftiiui ex^ eadem dejme. 

§• Pater, 4iec nQU is » qui in pocefta^e ej^ eft» 
itemduo fratres^qui ineiusdem patris poteftacefwu^ 

utiquc ccAes in unp leftamemu Jieri pollunt (i 5} : 
quia nihil nocec^ex ona domo piuces-telW alieno.ne- 
jocio adhibed. 

■ 

' De his , efui funt infamiUa tejlatorit. 

. $. 9. In ceftibus autem non debet eile-is , qui in 

poteftacc ceitacons cft. Scd fi fiHusFumilias dc ca- 
ikenli peculio poft mifHoucm taciat ceftamciituni \ 
nec pacer ejus re<£|e adhibecur ceftis^tiec is,qui inpo- 
tcftate ejusdem pacris eft : reprobacuni eft cnim in ca 
re do^neftic^m tffftimonium. (14) 

' V? ... De 



ijxy%>ktS€rvi fofttm freoli* Ceme.Beir^ <it|e(ktt Te, 

"^Kmva^ ie Ph$mitm : &kimm Im^mfa cM/km »rare le^ 
' ffit limJiMimt. wque teJHmmH dlSif f^: Qtt. An fer- 
, ▼ws putattvus probibctur ; Refp. Neg. Opiaio enini 
non impedit folcnnia. . *. . • » 

(^) Ex una domo plures nmul left^s eflepoflunt» dnia 
pimam folconicatis caufa fit <a teftiii^mi diAio. ^ic 
ftajcer & fiUot,' item fraiSres hie actmiitoiitur $ in rebus 
^mroverfis % ubi keftimonjuiQ veritatis caufa ezigitur » 
non item. * • ^ 

(14) Libcri icftatpfis in patris teftamento ut .tcftes oon 
. admittuntor » ^uia pater & lilius pro una habemur per- 
(bna h behe umcn emaocipati» Si filiuslh pecutio ca- 
ficenfi teftemr, pater etiam leftis efle nequit. SBenu 

Abtr ber @obn mebr ia patria poteaate Qf^ (aii twr 
9)aiiceimit^e«j|enaj|f0e&({t»- - ^ 

. • ' ' ' ^:,: '6?) 
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^Dc hdrede ^ hu > qui funt in ejus familia^ ' 

f 1 0. Sci! ncquc han*es firriptus > ncque is, qui tn 
f oicftace ejU4^ j^ft ^jiieque patcr ejus, qui eum habec \s\ 
poceilote : ncquc fracm» qui in cjusdeai p&cri$ pch 
telbitelknt, teftes adhibcri potrunt (15) : quia noc ; 
totLim negodum, quod agiciif tcftamenci ordia^iidi ' 
gratia» creditor hodie iotcr teftatarem & h^sredem 
agi. Licet aucem totuni jus tal^ cQncurbatum fue- 

- - . _ _ 

(lO Ncc haeres fcriptus , aec ejus libcri fui teftes effe 
: po/Tunt. . N^^otium enim totum ipfluscaufa peragkty: 
,haEcedis.eaim inftirutio b^ cfiflaiaaiti: £MrLcg«« 

torum wfflcn xmh tefl icdijimfU iicmttJOt /We f&iinen audb 

in ttdiciUis mXaXm IDCI^^CU. Hatrcs eft pcrfona ptm^- ^ 

palis in hoc ncgotio j fcinnmeqni roicD imtcrnommcn: 
81!fo Hn cr la nicbt teills fci)n in proprla caufa, 

er ins i:c|limeitr ancf cn , niiD n)2nn <c barin fci^ 
mn 3Jaincn jinDci / Dcn Tcftatorem.aui, bcc aOcU Ufor^ 

Dcrn ? J)ic jtitlidncr marcn homincs malwni. . Porro 
haixcseadem cum defundo fit perfobaj. ^rgo teftts We 
. nequit. Die QilMI JtM|if Itm M«JtMUtal|| . Oktt «bMwoW 
r ctumDcc iaci^ilia& eamor , »de(>cr>|6rcdi$ locum Dcritat , ' 

. Mt D^i} (icmcf^ii. ^iacin fo ip^r. cc ^oct) nitfif ipfe h»- 

fci. Hafres ipfe fucurus ih tabulis fcriptus vrl inccrtu* 

* • Crat, 2Hfi) fontt 6cr famili^ emcor n)Ot)l babci) fet)n. t>iCC 

fCDcn ©ir de ipfo haercde in tcftamento fpcciatim ex^ 

preflb. Qu. ^dfie abcr oiim anKP t)cn anocrn ^ccfon 

• -251^^^ ^^'^' f^"^" f6nnc«? Rcfp. SiUcr&tnfli* $icttBlial 

ScRamcnt mx ni(t)i ofHo / fetibcrniii0cbtittbcn/ i)crlun«p 
^'F" ^ n«J)t< Jwoii. «0 (iftlfr ci «6cr (Hiffam; Dap 
' «e^Tcftef fiiMgaitcii unb muftcbcc - 

iMBres fcripeiis mcgWciftcn ; twn Da [)<lifc cr Icid)t fcbcn f on.' 

ne« , fc eOe h«redem. ©a« fam a6cr auf fub Impcra- 
toribus. In teftamciuo Prictorio ©urfiC dVL^ bcr h«rc$ 

ais te«is admittiict i Dcnu cr ligiiiirtc mir obcH Orattfy cc 

tDufle e£ et)cn fo tOCniq. Jtemfi Princtpi cdlamentqm offe- • 
raiur» in quo ipfe iit juercs fenptus, ydet» ^iiiaPriii^ 
ceps ncfcit. MuUam refert^ oefrire hcreilem. 3>qc# 
liin gieftt tm Impmm m..^, /uifii^, tuM. %. %m 
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Dc coii/upiSione /urU chi/u ^ pr^orii. . 

• §. 5.,Scd cmw paukaiak tftm ex ufu ho»unimi> 
cjuani cx coiifticationum emendadonibos co^t in 

• unam confonantiam jus civile &: praitorium jungi^ 
conftitutum eft> uc uno eodemque tcmporc , quod 
jus civile quodammodo cx^rebat, feptem teftibus ad- 
nibicis, & lublcriptione tcftium , quod cx conftitM-^ 
tionibus invcntum cft, & ex edido praetoris figila- 
cttla teftamentis imp(}iierentur : ita ut hoc jus triper- 
ticuni cllc vidcatur : & i;cftes qjiidem. & eorum pr«-v 

cfciuia, uno contextu, tcftamenti cekbnmdi gratia, 
a jurc civili dcfcendant (ublcriptioncs autem tefta- 
toris, &,teftium, ex facrarum conftitationum oblcr- 
vatyme adhibeantku:' :^ fignaciila iijit^n , & teftiuHt 
ttiimcrus, ex ediclo Prd:cQm.{6j 



iy) Snb CoNSTANfiNO M. & feqtiehfiUit Imjper^tdirtfci» 

'fam micber ctmnS ncuc^ ftuf ^ cctfamc pcr aes & libmn 

nnancipatione. 2)n JUDOr 7. Slgnacula in teftamemo Prae»- 
torio nMl)iq Oarcn , rDlICDC hua fubfcriptio 7. teftium cr« 
fOKl^t, abCt nict)( fubfignatso. Ex hu ndvam formam 
C^mruxtt Imperator» diim 1) requireiap 7«J^e^r a) 
«MMi fubrcrtpuinef^ i) ut cmniM ficreni uno ^iH^mw, 
>Qp. SDcK ifi c^atexcos 7 . Refp. I33ct) bmt Praftoiie. J^oi^ 

fe c4 ni(t)r( ju fagcn / 06 \fim oDcr mDrgcn ein< Signafeu- 
luhi i)rauf fommcnmar. ajjaii fal)c abfoiute aufoic prae- 

•fcntiam 7. Signaculorum. ^jc Imperacor^s abCC tt)Oltcn 

tic Siibfcription l)abcn uno adu. 5Kan fagtc: SEBcr cin 
' 5c|iamc:it macftct , ^cr muf cS Do(() fo m<^\\ / ba^ frtan . 
fcl)cn fan deiiberatum animum. SBcnn l)ciir un& mor^ 
scit crma« gcf(t)icl)et/ ifl ^ihU ferium 6a. mii^ lim 

. foliioiiila) in^ ardo ffQn / «no habica ^utio^ tofrtcelcaf 
aMtm m »er Teftater iMt^NMttV MWtl^ 

'feftcs fcfbd c. g. borcft cinc OJ)nma(()r, opus» t)«ituVaf^'Scc* 
unrcr6r((f)cn qcjmungcn murDcn 5 fo wirD Da tinus con- 

tcxttis nicf)t fo ftride gcnemmcn/ non rumpitur adus te- 
'^^iandi. 2)ic 3l6mcr DerilunDcn Durt^ Dcn unum adum 

n}tt)r nur ; Da^ ttc ni(()t au$ cittanDn: gciK« foltett^ (otH^eco 
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De TesTAMENTIS ORBtKANDI?. 5 9 J 



. Solenmtas addita a Jujliniam^ ' 

§. 4. Sed his omnibus a noftra conftitutionc pro^ 

Eter teftamencorum iinceriutein, uc nuUa ffaus act-* 
ibeacur, hoc addicum^eft ; ut per manus tcftatoris , 
vel ceftium nouoen h^redis exprimatur^ &c omnia 
«Kndum iliiiis conftimcionis cei\oretn pirocedanu 

^DeannuliSf ^uiius tejlamenta ftgnamur. 

* $• PQlIiint aiitcm omnes teftcs & uno annulo 
£gnare tcftamencom : quid eniin> ii feptem anihiU 

, ircrfttn foKe. ?Wan mug \m orbenilid) mrfnftren, rebcii/ 

<in lea £0& flebcncEen , jufte, certe, ferio.folenniter, de- 
liberate, formaliter , ordinate, tumu>uaric, nicl)( 

** confuie t)«rfa()ccu. £>al ooUen bie dtomer nid)t uNt»iaHi 

l)af)en« Adm p^iegrinus non imifceamr, iMKb l)R difpo* 
fuid cdnineza cum difpofiitone teftamenturia ; fo 

: . Coixtrad: i(l / ]ug( laiTcn loerboi* 3- 9Itin( So^tcr M 

bag ^)auf befeaUcn , icb fcOlage i|)r ti fo ju , jie fofl bcm 

^efctimiller berau5 (icbcn. 4) ^?^^' 

Qu. 22aS beiiTei rogari ? Rcfp. S)af* man i()mn croffne^ 
;,»Aru!!i man (te t)olen lafTen , ba e5 benn ebcn nicftt noiOia 
"* i(l / n)ie einigc ftafiir l)aUen , Dap man prxdfe ju tt)nen ini 

$ai$|ct)icEe , unb jugietct) jfagen (affe/ n^arum man fle Mc# 

Mnit, fonbecri c< fan f&l<K< attf nMKti 8(c( e^ » Mf ft» 

- n^ tW ®aM<it^<^^ MrMl » qoad HiiaiMis opci- 

* tiie bbnira vai§uem ftntencistei dteoic* dowtaodo aate 

' -^iibfcriptionto fabfignationcm ragentur. 2Barunc If 

• ' ®e!l eine OrDnung l)icr fcon muS- SBei) gurften ifl Die fo- 
lennis logatio nicl)C notbig/fl^nun n)enn er faget : ^ier bn* 
tc tct) ein teHamciit gemacbt, iO) a)ia c«3b"^n btermit 

' iiDerrcicOen / fte n^erbcn babet) tbirn / n>a$ ju tbun ifi. 

' ' fjemm tocnn DtAminfl Da \% f) lefits fuhftinm mmh. 

' ^^er , trtigcn immcr 3tttige> Mc^ fi4)M»^ «iwti 

- ftirtfos annolos |He iOtilfni aurcvs • argemeaar - Unus. 

- afinuhis fufifcit i nwin bic anftcrn fetne baboi/ qmcon-^ 

* qvie atlnulus & quodcunque fignum apud nos fufficit. 

* (£i miilj cin aRgc6obrnel ober ecmcblrcg 5Bapen fei)n- 

- 2>as.3Bapcn mag ju unteril oOcr ju oberfl aufaebuicft f<i)n. 
aBn; toaucbcn ^ nocb afleieit aomiios. .:iiu;cjiMAKNt;s 
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lum fculpcura fucrint, iecujidunifjuod Papiniano vi-^ 

iiimeft? Sed-^ ilieno c^uocjuc aiinula lK:et llgotre 
uAanicncu}^:!* 

Qui iejies ejfepojfufftj 

6, Tefte$ aucem luiKiberi poflont ti$ cum 
^ibiis (eftamenu hGdo eft« (7} Se4 neque imi'^ 

lier 

fyit ciginen Tra(fVat ^ ^«««//# ^<fw. fl<f(()rieb<n / ben man 

CWb ^ part t}aif Unt) tn bei 6ravii ihef.AHtiqu.Kim* 

Dartnnen man Diele Curiofa ftnbet. Slrn aaecbillen abcc 
?id. Saimmus A sSgijjv i (iukc fan Dcn ^ 

HiM t^dmeifkhm Ut^tijVX , qut Salmastiim nim lcgits 
S)cr Pw Bxiicmit tn ^tm i}at Ctnc Di^tMHm de hae ' 

mat>eBria g'J)alien/ unb bocin jvnen mhl ^man^tl (Scu 
nc DiflTeriationes fit\)zn mt afle rool)! an. Sr M)cei§et 8Ut# 
nnb ba&e i(& feinen Don aQe.i unicrn ^unflen dooi geuicif 
licn @(broDt iicfcl^en / ber c^ fo gefadet bant 6) a/i^ 

^ m^Ti haredis eji^ejfum a tfftaiore > vel a uftiiMs. 

ater Der TcAacor feincn onb fetnc< Sifftcn Stameit wk 
cigcner i^anb fifyuibtn foil, mic Justiniamiis ^ ki f. 4* v 
forbert , ba< (ku cr fe(b|l «« i/mf 1 19/ Cl ^ oicbcr aufi> 

{c6obcn* @enu(i , mcnn f ein 9tmi borQC&er/ genug, mtnn 
ier eine demonilratio juridiea i(l / nCihlitt) CinC perfooa 
jurata. * " 

(7) Af^ior hic de habUitate tedium. SMc SBorte : Qm 

H0mimi^ fsBso eft , mOm iHtf aae^ obfc«r. 
TMrnws Oat c< fclbfl tti(t)t rc(t)t ncrHeftcti tonnctti 
Htaufic 9 fcttic imerprecatio bcDcute ()iec x(\^ii / ba er unb 

niclC Dodores fogcn : Qui poteft ex ceftamento acqui* 
reret potcft eiiam reftamcnio adhiberi. S)a^ ncnnen ftC 
teftamcnti faftionem pafHvam. SIQein mulierpoteft ac- 
. quirere ex teftamento » fed nen teftis effe in teftainaito^ 

Cl fc^ oikO nicbt an/ bapmanfkic: Ciun i^aoeno^M 

cft tefttmetm fadio afti^a, i.e. qai teflmcntum con* 
dm foceft, iUf ceffis efle potefL Mam filiosftmi. 
• liat de caAienfi & qoaficaftitnfi teftiri pottft, teftis 

cffe non poteft. Merillius fagct m(t)t «nC«()t : jtnft 

^ ntir rtnrde ^erfonen , bic f oiuicn Btuanifi geben # bie f 6nnen 

ad teftamenti fadionem Qtbl^attOt IKClCQf 2)01 ^ ACC 
jpporator fagc».»OflC«. ' 
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lier (8 ) 3 neque imptibes , n^qiie iemi$ , neque (un' 
Tiolu$, uccjuc mutusijj nequQ (mdus (jj > ncque is» 
cui boms mterdi&uin eiV (ip)^ neque ii» quos^ 

legei jubent improbos inteftabilesque (; i) e^c, jpoC» 

fupt iu uuoierum teftiutti wihibcjcju 

$, 7. S«d c^m «liqois ex teftibi» «fttnienti qui^ 
<lem facicndi t^mporQ liber exiftim^batur , poftea 
^^ein ^rvu^ apptniic» wn ^iviis Adrianus Catoiaj 
«uam poftea divi Sevcros & Antotumts reicripieruht^ 

iubv^ni^c 1q ps, fua UbQralitate teftaa>cj|;i(Oi^ uc iic lia«« 

bea- 

.^8) Mu/ier noxi poceft cOe tcftii. 2)010 OD fCdOlt 'jltttang^ 

9ii SQciM; Mtpiqcn a tdUQUHm feren<io (tu^scf4)lof|^ 

tlllllbcn# quia aittti pateram intcreflb Cemiity« ubi te» 
iVwient9 publica ciBii^Wiiiiir « McfiK MMiif itftmfi / 

in Conoitiis abci; mpx poa ll. xH. Tabb. aufacboret, 
i»cil Dte teadtnenta privata auftdtmn > fo tlnft Dennoct) 

bic tcftapncma privati^ nid^C afltin Ctn Surrogatum bCC pu- 
blicorum roprlfCH / fonOtcn ii l)ai aU(J) Grotius Finr. 
6p^L flCKtACC t t)a( tcninfu)nium Ctn munus publicum 

flcmcfcni nw^|UiiiatitoSMiKriii((tScla|m- Vcracao- 

^ l»pc eft« wod motier femoa fiiit ab omni felenm» ' 

i4ce. St^ MMcStau iiuticiii^ 

. nii didiono in jadicio gtt)OCtt ^xtra teilamefimipi (pilf 
t)CCn in folennibus pro p^rfonis nullius an8(f(t)Cn' 

(9) De muM & lurdif ifi fein dubium. 3^an mtt| i)ict 

([ii(|)t auf bie Poffibiiitatcm Dcntfcn; Ocnn ^icc ijl Dic 

flC de cominodit^ue. 9|(U ])xfputationes Dodorum 
(>offibilitate j(|||| incptae , t. g. HHinn unt) mic Dct Mums 

tcintn voiuntateni exprimictn Xhm 1 £>enn ivte Mit 
SdnMcit Min tti(t)t tAtxHtu mifMftnl Hai |Mfdi^- 

dere fxfluit Imper^tor. STnrcE #fe /«r^ 

(10) $in PrWf^ir^ maCOCC^f^l Unb mf^mis apMdRomanosi 
ftC fal)(n OHf firug^litatcm. Bie Formaln declarationis 

' Vid.BRisloinviA4^,JiMr« 

(11) ^McfjfC atl)6c<t carminis famofi dapanarus i ra)is cnim , 
crat infamis ac detetiabilis. In tef^amentis IDtr^^n ^OIH 
l^^te £cUI^ Ct(iW^t| HldQ imendi^ tciitatcsiH. ^ 

< * • * 
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' , ^ \De harede ^ his , qui firnt in ejus famitia. ' * 

. I o. Se4 neque hacres icripcus» neque is» qui tn 

potcftate eju* cft, neque patcr cjus, qui eum liaDec in 
poceftatc ; nequcfmres> quiin ejusdem pacris po^ 
ceftate/iint, teftes «dhiberi poflant (15) : quia noG ; 
tocum negocium, quod agicut teftamenti ordinandi • 
gracia> crcditur hodie inter QsftatQrem & keredeai 
flgi. JLicet Mtem totuni jus calc cQncurbacum fue^ 

(ly) Ncc h*re$ fcriptus , xiec ejus liberi fu: teftcs efft 

poffunt. Negotium cnim totum ipfius caufa peragku^; . 
. , haercdis enini inftirutJO cft bafls- tellaiBcnti: 3)<);Lcs«*. 

' . torum aegcn mirb fcin 3:?P(}imm demacftt / f6nneRau* 

in CodicUlis tXtlaifen met^n* Hacrcs eft perfona j^rime^ 

paiii 10 hoc negotio 5 ftineimeqen wicb rt unrernommen : - . 
8l!f6 Jan er ia mcftt teiiis fci)n in propria caufa. SBie 
lei^t faii er m Xx^mm a:icfc« nnb mm er bartn ftU 
• nen gjaimn finl^ec , Den Tcftatorcm au5 bcr 5Gcli befor^ ' 
fcern ? !Die r^f^^Iidner marcn homines mairgni. Porra 

, . h«res eadem cum defundo fit pcrfooa \ Ergb teftis Wc 

, nequit. Die '}i(tmiQKiiid(ea DoitMian, oeii «Ui(bl»iAI 
f.: <4im Dec ftoHii^^ttii^or . mdctwci^rt&dis lotum Dertcat# • ' 
.mtM><ibct} fltmeffii. ^iatin fo jp^r .cr bpd) ni*i ipfch»- 

fet. H«res ipfe fiitttrus ih' tab^ftt fcriptus v^l incerrui 

/' erft, '9Hfi) fome Der famiiiaremtor n)ot)l babe^feon. ^iec 

reDen ©ir de ripfo h<«rcde in tcftamento fpcciatim ex^ 

preffo. Qu. ^dfte abcroiim antcr bcn f. anOern SpcjfCK 
^ \nen Derha,Tes fn^n fonnen? Refp. \?iuerl)infll. ©erinbal 
$e|Jamenr roar m(t)r otfen/ fonberniugcbmilw^ tKclim^ 
fcnpcus n>n^^^^ 

T ftic/rcftes fiiMgwtett unfrmierf4)rfiMn imi#en , nm^riwK / ^ 
• h^^fcripcosmegMeiicn; Mnl)«[)dueer(ci*tfcb^^^ 
itlii^ fc .dfe ^mttimu ©a^ fam abcr auf fub Impera- 

toribus. In teftamento Praetorio K)urDc aHC() bet hflcres 

jil5 tettis admittircr 5 bcnu cr figiiiirtc nm* oben brouf / cc 

' toartc ebcn fo n^cniq. Icem fi Principi tcftamentum offc- . 

ratur, in (juo ipfe fit iiaBrcs fcriptus, valct» ^^Prin- 
- ceps ncfcit. Mttlciun refert, uefcire IwredefH» S)ac# 
, m\ ^cr IxnpcfiKor m.H^, 4a fytfii^, fu/f/l. §. 3. ti^, 

• - V * 
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irac i &c vateres quideni faniiliae emcorcm» &c eoSt 
qui per poteftatem ei co)i|undi Fueront» a teftamen-^ 
lariis teftimoniis rcpellebant : harrcdi autem , & iis, 
qui per poteftatem ei conjuncti fueraiitsConcedebanc» 
teftimonia inteftamentis pfa^are t lic^tii, qui id 
permictcbant> lioc jure minimc abuti cos debcre fua^ 
debant: t^men nos e^ndcni obiervacionf^ corrigen« 
tcs>& quodab tUis iiuiitim eft» in legis ncceflitatenfi 
transfercnccs j ad imicacioncm phAini famili^ emto^ 
ris» merito' nec hmdi^ qui imaginem Vetuftinimt 

familia! emcoris obtinetj neque aliis perfonis , qax 
ti (ut didilum dk) ^onjundae iimt^ licenciam concc-^ 
dimus: fibi qaodanttnodo tdftimonia prarftare > id« 
coquc nec cjusmodi vctcrcs^coiifticutiones noftru Co- 
did inicri periniiimus» 

De le^atarlis £«? ficleicommffsriis , his , qui 

ptiU iM eorum famUia^ 

. f« 1 1 • Legatariis auccm & iidcicommiilariis ( i • 
^piia non piris iucttflbtes iiint, & aliis jpexfinusieis 
conjundis tcftimoniilm non denegamus. Imo in 
.£uadam juoftra con(licucipne & hxK ipecialiiejr .^eis 
,coi|c«k0uhus« £t midto-nuigV qui in ^ram ' po* 
teftace iunc> vel qui eos haoanc in.poceftaccy hujMS« 
taodi iicenciam damui* ^ - ^ 



(i6) L^atiiii idticomiiuffirii ttto cfle poiriiatiiliBn& 
. wmx tef^ttonm lirf|fari»m n^tiwn ooo agltor 

principale. TtAmenmm poteft efle fmit 8c 
. ildeLcoinmiflis. Legatarii & fidetcommiflarii funt per* 

Xonae acceiforide. Objic. In pfopria tamen caufa tct^es 

funt. Refp. PrOpria caufa tantum e(l inter ha^reJem 
tcftatorem, Propriae caufx tatitum accedit legau-^ 

rius 9 legatum faltem eft accidens % keredii refO infti^ 
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^ * ' ' ■ ■ ■ ■ . " ■ ■ I ■ 

Di malerU, in qua fcri&itur tejlamentmm. 

%.tz. NihiUutem intereii^ cejftflmeittiiffi in tie» 

bulis, aii in charcisA mcmbraiiisve ^ vcl in alia nu« 
Ceriatiac (17) 



(17) Nihil rcfcrt, in qua materia teftamcntum fcriptum 
fit> Romani ligtmm habebaRt • chartam , membrananu 
Ec n in 'xit aut ebore teflamcfitum fcribcre vehs , ne* 
mo impediat. Romani habebant tabulas lignea^ cera* 

las» m^t ^itri^cn ^{ixm, lNit)cr iogtt man ()ier : & 

mon m Jtimfl^eammcr niK(> tabyiat 
« ftn. 2>aram fosten Mc 9l6mcr mi(() ^eta , ^m^mm » 

recnndsterst i «. teftamentum. 3nfl(ci(t)tn faaU man : 
Bonorum poireflio fecundum vel contra ligmmi h.e. ta* 
bulas teAamenti. Cera eft accefTorium > a puriori fit 
^enominatio : vid. Saima^ws l.c, Poft tabulas lii^neas 

lam auf , h. e. flcn>iffer SBoam ^ fail mjc cin 
> SiiiMM99au9i/ tcc in Sgopcen mu^i ^ Da trmicbten fic 
-Mii Mt ^&mm miiitf Dic ^i^mimwkmm , M4ic|l 

> « A'^!^. CiiAMTnn Triiidi A tOitiiv^ , t)f n SAiMmt re- 

1 . futird ^r. S)ttm^ tam Dal pcrgamcnt «uf , ^c ptl- 

{ : , les. EvMENES Rex Pergami primus invcnit. Sn6li((^ 

^ folfttc unfer beuageg papier. vid. Mabiuqn Je he J^lt- 
» JtMpMn ScAMaBRi von bcr.,43i/iOi«c P4# 

^llM mon oiA cin £eRamcflt in S^erFen nuKt^cn? SnSNrf 

' • Itn fam bci) Dciu €atiimer-@eri(t)t Dcr Cafus Dor / Da Dcr 
SKoit) ^utfemann m W^mn ga(ein!fd)m $erf<n ^tnc ^au 

. jur i£rbin einQefe^et / ufiD feinem '^iuDer lc^ata u(rma(|K( 
^atte. Bie Advocaten 0oiun cMm|b)ffen > abcr ci gatr- 

* SBas ni(t)t Derboteii i|l/ iMil iit crlaufeit» : SKan fmi mSi 

• iKtf vS^cflamem f(t)rciben/ in mas fite einer iQj^ac^c man 1 
^y^lNMlfl^fi^siuv^ ^eri niittf crtautM maci feimiMi 

miBfbm: afl( Veite tfOaoiefiti JirfiAa Eatcimiit) flcfi^icM 

IttrDcn. UiPiANirs 7I#. af. §. 9. ibiqoeScliviTnio. JMc 

, Abbmyiaturen aOcr, mcil folct^c nuc ambiguitatem Derut^ . 

< [a(()in /4iiuirw wtKrtogeo ^^^^ . 

♦ • 
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I Sed|^.immn uftainemiuii pluribus codici-. 
bus conficere quis pOf eft ( i , iecundum bbtinen^ 
tem taiiicn obicrvatioueiH oiiinibiis fadis, quod ia* 
.cerdum eciam neceii^um eft : veiuciii quis nav^a- 
tunis, & &cum icnre, & domi reiinqisere judiciormii 
luoriini contei\«tioncm vclit : vcl pcopter alias innu- 
mcrabiles cau&s> qu^ iuunaius neceiucaQbus utinu- 
^ienc* , . , 

D€ ujlamtnto mmcifpauvo^. \ * 

§. 14.. Scd hxc quidem de teftamentis, qua^ icri- 
fiis conHciuntur^ iul&ciunt: ii quis auiem iine ibrin 
pcis volueric ordinare |ure civili-ceffamencum, /epcem 
teftibus adhibitis, & fua voluntate coram eis nuucu- 
^ata, fciac iioc peifeiSiiliinum teftamencmn jure ci- 
viii, fimiuniquecottftimcuiiL(i5>) - 

TLTU- 



«ilglfibricbCII IMMl, fO gac tUUt) bcm Jure J^at- 
^<mm^kBttidimeoto pMnm imer liberoi. N^veU^ io7*C t# 

(18) sjDJcbc cXi cin Xcflomcnt gilc nicftt, uitima foium vo- 
ittntas rpedatur , Djcfer (jilt. 2l6cr crn 2c|lamcnt fan nian 
fo^ Diclmoftl af)f(t/rcibcB , unD fo m\ Exempiaria DoDon ma^ 

•"-l^ca loftn^ oXi mon mia, n^cnn nur t>ct) icDcm bii n6ii}i< 
- jcn SoicnniMtcu in DftacDC gcnottnftcn BKrDcn , e. g. u;ou^ 
m ItHm mm vtii^^ ubcri^an^u4 19» 

Si^itftttneii^ irtcriQUfrcn Docd^Doncoidaiiciafcon. S)ie« 

'^jel Iji ^ ^iAamentQttt , tDorin mliiftra diliffMtik ecfor^ 
'^' bcrt mitD a n>iil DoDurcD bcncn cca)og gcnommai n)iiD 1 bic 
fit)W cin jus cx icge i)abcn. ^pingcgcn n>o Dcncu ^uccc- 
< ilentibus ex lege nicDu jcnommcu wirD/ oa brfla4>cuJ 

au4) fcinc Solennitdt / ■ f cjnCC miferac diligentije, v. g. ia 
dxfpi£uione in^r liberos. ^Dtcfc Obtcrvation PcS iivN* 

MMaoBK i(l unoerfllcicDUc^* Qu. ^vi^cii irf tca«<iftcnia 
' cxi^ Not« fiott? Rei^. 9)dn, a^cr mii ^iitTirn fdn iiion 
feoct) fi^reiDcn/ e. Die 3a^l ^eeb, (^ mtt KiwnCbiir^ 

(19) Teftamentuiti Nmwfatiwm, cin <IB^(ltfprod)(tKJ Jt# 
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- , TITULUS XI. 

JE MILITARI TESTA- 

MENTO. ; V , 

In miiiitm ttftamntis filetmkiHit fmlift, 
I^Upi a diifta diligens oblervatio in ordinandis teftd» 
3 metktis , ttiilicibas {Ht)pter tua)iam iAiperitianjk' 

eorum» - 

• n"— '* « ■■ I - ■■ ■ I I 1 , r i r - ifc a - 

W f<Dn mul. . SRon fontt jure civili nuncupa« 

VerbM , wt & fcriptk ralide tefticcn m.m aflc tefta- 
menra prxtona itartn \<X fcripta ; fcic 7. SignacuJa mur* 

btu ta Don btm Praetore abfoiute ttfiorDttt. mt fon i)ie> 
aUDt mic eitacln otrficgclt rocr&en? «Bt» t>tm Prswo. 

. « fltlt Kin teftamentum nuBcupativum. SfJim (l6(r gi(f 
. aucD McftS poft Jbstinianvm i Dpd) Ifljt lin. teftuncn^m 
nuncupativum probationis gratia in fcripturam red eittf ^ 

ttfttcn a NoMn* S»nn« alw auit niil;t aafgcfcDritbcw ; 
mrD^ 0iit «i_6o(ft rotfltn btc 7. Scugtn. 2)ie ocriptura 
. WB nKt)t anaeto(l)tcn mcrJcn , ilc til auct iii*^ ii6t()jg , flt* . 

11119 Dap 7. 3'UflCll 6aS teftamentum nuncupativum gtt)S« 
- ttt t^aben. Teftamentum Princifi obUium, entllHRb fo t 
^atl t)at Ocr(an0C( , ut teftatio hxc ^ui>Uce fieret. SSor* 

rliT t^^^-f- ■ ^«P"n«P«»«»ftoliltl/««Mf 
wtocn 10 Oiel , eidcm offcrn tcAamentiwi, «Otr conn 

5^!?!?*? *^ 3Xr Prioceps 6efummcrt fi4> . 
WH hpni 0» ^iefer oDer tener erfcc i(l/ ct i|l unpar* 
IWtp- S®tnn man abet aoe teftamema (jdtte i)cm Prin- 
cipi Htorci*cn looDtn, fo Odtie cr xmxi iii t()un gebabt. 
«l< Tenamenta omicl)mcn5 Dat)et l)at maii auift trlaubet» 
yAjudK,» poffet ^/^m . Ba5(9 muj ber AaaaHiK fimn/ v 

unD CID19C aubcrc arbin-aria obfervifd «erDen. «fl fln^ 

^ Jcr ee^dHitW tirit tan 5roOii=jBot?n |ic aueiat 
, an«nooitBcn jat. Ommafli teftium vox, fubfcriptio» • 

fobrign«» & r»bur pit Princit.cm «6 pcr Judicem , 
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4Qa Institot. Justikiani Lib. IjL Trr. XI. 

«orum , conftitutiombus PrincipaVibus renVifla cft.fi) 
Nam quoinvis ii neque legiumiuxv numeruiii ceiliuai 
adhibuierint» iieque aliam teftamentonim iblennittt* 
* ' » teai 



il) J)(iS Teftam«ntum militarc ijl tift tcftamentum privi- 
legiatum, a milite fadum» qui in numeros rcUtut cfl» 
tt muRe iO Ciiur Compagnie , Bataillon &c. fcDH unD «H* 

i(t t)(c Sai)n( 0c()m* S)ic Vcxiiia abcr marcnnQinerircr, 

hinc phrafis : m nomenm ceferri. Mifera erat 4^ 
jcmia in ieftamemo pagairo. 2>ic VLtMtt Hm, RKUIltft 
inanteil SoUNUCn bit folenaitatet ceftamemarias ni4)t fo 

ficnou m obfcrvircn ongcmiubei / ijl nicftt aBcin biifc^ qtiia 

militesfuHt homines impcriti, fonDem dnHt) ODrncmllCO/ 
n)Ctl Dcr Miles juftam armorum occupationem |)at; untl 

tn @cfat)r fle^et. Dcdmcgcn tan cr ft^) unmbglicD fo pr^ 

parircn# ba0 tt OflC folennia anxie bCOba(t)tcn foit^ QSI 
«Uflcn veri milites S)cr ^c(D»MecliciMf Der lOIaia 
dttltimr# ei^cladunnir jmt ftriAo^ aequitate idmittmi* 
turi tKnn Cj ili eadem racio. ®ic att Pmil^a 

militum. unpr (SunDcUfacim ftarb m ©traljlfunD , pne- 

Jeribac patrem, unam folum fororem ha^rcdem infti* 
tucns, alrcram praeteribat, teftamentum valebat. ftC 

i»ar ?ci6:Medicu$ , uno (iarD im fagcr. 3Bcun Dcr ®dU 
Dat]u[$aufcli(oi/ obcr in aBinicr^Oiiarttcrcn , moc ce£» 

iitperipnlittiv per^confequens etiam privilegtttm. ^e* 
wifcente pcrictib (Ciriviicit etiam i^rifilFgiuni. ^ 9ftcittt 

« tn ecfabc ifl.ttirb cc f(|)rciM ffiirWhanvd^ 

ncn SCffnt , gct^ilD oDcr in pulvere , valet ; Do(|) mujKtl 

Bcugcn babtt) fcQn/ mcil ftan fcinc i^anD m^t fciincn fan* 
SBBcnn man abtt mi$ , ttS qt\^t\tbm , mag tS ge# 
ftDricbcn fcon^ mo tS ©ia. 95(D un5 gel^ei Di(f(5 Pririie- 

^ gium aucD auf Di( militiam navalem , ob paritatem ra*. 

xionis. S)ic gttoicj; aDcr ^cUcn nttOt Dicl auf Dic bomt. 

fics navales, naiutai Joa.AvkRANiv$9 Prof. ju Pifa* ^ 
OUerv^Jnr. Ov. ^OCJciflCt , Dap WC ttiilitia wtSXSbt Wcl 

l^l)ce/ ott Dic lur ecc gcfc^diiet worDcn. £)icfc Ot^ier^ 
vationcs warcn onfdnqlid) mir m Pifa (jcDru(ft ^ unD fct)C 
rar/ aflcin Noodt \)ai jlc in ^ollanD nacDDrucfen laffcn. 
^lan faat lanflc dubitirct , ob Dcn Miiiribus navaiibus 6ic;^ 

i^Kvilcgia cacterorum milirum jufamcn/ UUD in fpecic 

hoc cafu. eonDcrii^) dnDertc ficb fot(^, Da Dic Miii^ 
^'i^Ri pcAcs fc fuiiterenmi niic («9 Den 



4 • * 

M Thstambwto. '^q^ 

m obi^rvaverint: reae nihiiominos teftantur, vi- 
£licet » cvim In expcdicionibus occupati luat. JDuod 
ierk\:q noara conftitutio introdime. Quoqtio eJiam 
lodo voluiu»^ eps faprema inveniamr, iive fcript^ 
ive ime fcnptura, valet teitam^uun ex volunttte. 
•jus. llks aucem tenipota>us , per qox citra expe- 
ituonum neceffitatem in aliis lo<fis, vel Tuis sdihns 
degunc , minime ad vindicandum tale privilceiun» 
ad/uvMAur : fed quidetp. edi fiiiiifemiliarum 
tant > propter militiam conceduncur : Jure tamea 
communi, eadem obicrvatione & in eomm lefta,- 
«nentis adhibenda, qoam in teftwientis paganorum 
proxinie expofuiihus. . , 

Refcrtptum divi Traj*ni, 
$e X . Plane de teftamends militum (2) divus Tra» 
janus Cacilio Se>jpro ica refcripfit; U frivUtivm^ 

»«o»in gtoC MOI/ >><nc >is tttdem privilegia atthbue- 

^!I^;«.9? I*'^? W«8l^ni.tt «Dre btfontxrt Urfa*en gc{)aftv < 

WOnim Ht DtrgltriOtll PnviJegia ||)r(ii ©olDattn indulei- 

Itt , Wefi «otc bco uns! ceffirfn ■> fo ^aixn roir twb ui^ 
3« teftamentarium au(^ ooa t)cn SRomttn 6ffoinmtn. 111* 
f^ittt a:ft>t()*M. Cqnt; ,5.,C 

C*) Quwnnqoe ratittne teOari lic«. miUti,. fed dare ta- 
m«i fi«. Si tuufcivttivc^ dtio filiefn teftes requirun. 
«r. Dedaratio dara & ddiWata fit, gint declaia- 
• 00 en paffiuM 6t»m ®lt)inOUft ifl etint dcclyatio. fflUiA, . 
ttlt 6tC Paganus titi feftamentum fcriptum oDtrnunaj- 

pativam ji<*««4)(n bit grtolKit l)at , alfo l)nt foltfK flHA 
Dtc miicj , Doit) mit Dtm Unttrf(()tit>, fia^ tin ®^ «m 

teftamemum fcriptum mat^ tON , Ot)nf MirSelMKlf 

iMbei) n0tl)ia (xittt/ atnn nuc demonftrittt imH »tftb«int« 
Si££?» UiV ^ fdnt^wnD fc» , unD Oof tr7« gt . 

fQCWW' 9UCC"io tdnmemo nuncupaiivo (ntlcbtj lllit 

: , ^flSfiwnflu , fldtc iil, «ittt jtt eoni^ndirw) ilnD 

, ' ■ ,; • ^ .* • : " • ■• flMC- ■ 



4D4 hwwhjt* |(}snK!Atti LiB. 11. TtT. Xt ^ 

qitod milirantibus datum efi , ut (juoquo moio faSa db 
kit tiJlMunta r^td fitit , fic mttWgi dtibit ». «t mique 
pfim tmJfim dibist$ uftJmetttitftt fnStian iffe : qtttd tir . 

• fim fcripfura , & 4 non militanttbus quoqm fiert pbt^ 
eft. Si. tfgo tniUs , de cujus benis d/md te qustitur > con^ 
ihui^ di bet befititnbttt 9 ttt ^veiumdtem futtm teft^iite^^ 

^ tur y it4 locutus efl , lut dtclararet , quem vtUn fibi ha- 
redem ige, & etu iiberjUUem trikuerH : feteft videri 

\ fme ftripte bm mede efe tefimutf & vebtnuu eftit rdtd 
babenda efi. Cttterum^ fi (ut plerumque fermontbus fie- 

. ri felet) dixit aitcui : £go ce hosredem facio» dm Bo* 
, m mea tibi reiinquo neti oportet bee pre, tefidmem^ 
• . fbfeivari» Nec uUorum majiii interefi^ qtfom ipferum, 
^ ^ukm id. frivtUgium datum tfi > ejusmodi exemflttm 
nen ddmHei : ultequi tten diffifuber yofl meftem iUcte-' 
jui militis tefits exffterent > qui afiirmarent > fe audrjfe 

^ ikentem tUi^iem^ relitiqitere /e beniet tni rifum fit: & 
ftrboQveritjnMeitifiAmierentur.^ 

De fitrda tmttte. ^ " \ 

2i Quinimo & mucus^fc iurdus uules teftameo- 
/ftiirt£ic€W^)oteft-(j) 

■ ' \ ' De 

, aiDac i.Tcftes nOibig / )el)0(j& miil Xi dn teftamentum pri- 
vilegiatum tfl, noa requiritut, uc fpecialiter Anc rogati. 
' 2)cnn fcfton \l\iX, 6ie SUJorte ; OnvHMh ad hoc homini'^ 

it^i {let}en / fo n^oOett fie t>o(t) m((^r ni(t)t faami al^#lNe' 
' :^Td^esm99cn \tm mtbtn , DOti mm ftc ooOeQ^ 

, , amnfil nuc attelUrcil^MiftCtf i|c(>kct. Teftimcmum 
'iii pericido fiAmn yibtt edaltn poil mifiefiem liotie» ^ 
ftam iatra iniium. Hntefimh ctico 5 Nam pnviie|»ia be- 
ne meritis daritur, /innuum dixere, n)C?i mrtn Do0 vixS^i ] 

^ilei(t) J5nnc c.*? neuej ma(t)cn / mnn l)abc fonfl iu cljuiii 
wngec at)ccni(()f, meil c^ cin Priviiegium tjl, unt) man 

UcbCC iic(Hl # i^i^P \Ctncr jure orctioario de rclMii fuis diC« ^ 
1 ponirc* 

(0 Mm» flc Sufdus fomc fon|} flar MnSciiMicm 8UM|fcni 

iiam mUtus teftti^aUo^ nequit » eon rogait 1 fatABtt 
ntu audiire^ ^uiir.rcfimiit; tettef. j^^Q cWUt Milite t|l 



'MlUTART Te^tame^tto. ' 4^5 

§• J , Sed hailrciius hoc illis a principalibus conftir 
ax\otv\bus conccditur> qumeniis iniliaiixt, & in ca-- 
kri^ dcgvmt^ Pqft iniflioneni vero veterani, vel e^t- ^ 
ra ea^>:va alii , li facianc adhuc militanccs ceftameiv^ 
um , commvfcni omnium civium R.omanprum jure id 
Fac^te dcbent. Ec (juod in caftris fccerint teftamen- 
tum > non commmu jure^ fed (juomodQ voluerint , 
poft nwifionem Intra annum' tantimi vaiebit. Quid , 
epgo fi intra annum quis dccellerit , conditio autcm • 
hxre?di adtcripta poft annum exticerit^ an quaii mili- 

^ c^f^mentim valeat ?i Et pUcet vaicre qukfi mi* 

(4) ... . ^ ' 

• ' . 

Si teJlAmentum foBum ante militiam^ 

§. 4. Sed ^ fi quis ante miliciain non jure feclc 
t^ilamcntuni, & nules fai!;lus;j &in.expeditione de- 
^cn? wfignavit illu4 , & cjugedaai adjjecitii ftve dc- 

' UtException, tir ba^ Utiglutf moW iHir* feine bra^ouc . 
11109 Momtnen ^aben- ifl ja au^ ni(t)i ru)t|)ig / ut te- 
ftcs audiac , ec twilf jte ni(I)r rogiren ^ fufficit, Da^.biexc- 
ftesi^ l)ottn# iiuDjDal et voiuntatem fuam fc^retbcn tait» ' 
4DHtt)in IKU Trajakus kHien foK^^i er laubei. Qtac^eni 0«, 

tttia/. i<bC.i^apMr#.#^.a^lMII &inlis im» Mu^s . 

Miiittitoiiw 18 fcftimi iriaubct Id/ fo i|l folctel h^c 
fme Nin Piiviicgium fuc bie ©olbaten ju nennen , meil 
tic fol(tH« nuninel)ro mit Den Paganis oaneui l^abett ' 

(4) TeftamcBium militxs valet poft miil^eai iatia an- ^ 

mim. Pofito,cr (]ir5( nun tn bem 3at)c^ unb in tefta^ 

mento fie^n ; 9kict) !• foa Paolus hms femi tx 

ftmifffc Qo. An valeftt ? Rc^). 3<|/ tcnn baS TeftsK. 

toaten. fttaiget ie^o an lu gtlten / ob i^ofel ber Effcft jt(6 
•fPwC jeiget/ welt^e* fto^ a voiuntate l)crfouun(/ q«« 

)ain fubfiftit. JH^leMKn fi teftamentunv conditionale a ' 
• miliic fkaum fit, fo bOUCet eMdligeC , Unfr usque dum , 

©enuy Daj Dic Condiria ge(e|et W^Smt 
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406 t NSTITUT. JUSTXNIANI LlB. II. TlT. XJ. 

craxka vel alias maiufefta cft mitids voluntas hoc va-- 
lerevolencis; <licen<iiime(l»valereKocte&am^ntum> 

xjuaii aova miiitis voiuiuace. (i) ' 

. Si adrogatus vel emaKcipatusp 

$. 5. Deniqae&iiin adrogacionem datus fueric 

ihiles, vel liliiutamilias emancipaciis eft > teftamen-> 
CUm ejiis, (^uali ex nova milicis voluncatc vaiet(6);' 
Hec videtiir4:apitis deminucione irritum fierL . 

l)€ peckUo quafi cajirenfi filiis fmmiU ttftarip^r^ 
mijfum ^fidjure commum. , * • 

$. 6. Sciendum tam<^ eft > quod cum ad exem^ 

plum caftrenlis pecuUi tam anteriores leges , quam 

5rinci{|ales conmtutiones quflausdam quali caftrenlia 
ederahc peculia , & liorum quibusdam permifliim 
.fueraCj etiam in poceftace degentibus leftari : noftra 
id confticutto kciiis excendens permiferit onmibus in 

hujusmodi peculiis tcftari quidcm, (edjurc commu-- 
ni. (7) Cujuscoofticutionis tenoreperi^doslicen^ , 
tia eft> nihH eocum» qwr ad pi^iatMm ju$ perti* 
ncnt, ignorare.' 

(f) Qu. Si quis ante militiam juce nuilo teRetur, poftea 
mi\t% fadnii aa tefkattientum valcat? Reip. *SKatl laa 
fagCR f baP C< teoonvakrfirc, nam ipfo jm nrtlnm 
< irfkt aoa cntit nnlla fum acddemia. S)ec Inqp«fatoc 
abCC fOflCt / n>cnn I)CC Miles coram fuam votuntacem de- 
claric(t , unt) CimajS in caftri< a^jidtcti fllU C& e^ novi| 
rolumate privilegiata. 

ijl^} Qu. An miles» (i capite minutus & arrogatus Tel eman* . 
cipatus fueritt leiUri polHc ? ((tKinCt/ <iUQd noai aam 
filimfiunilias per XIL Tabb. M^apneataiii cQndere ne» 
«lit. Jn nuiite vcro aec hoe qusdeta atteii4cari 
unperator faget : Ob prMlejpiimf qood aiilitet «K eao-i 
dendo teihimenro babem» valec 2)cnn cinMiles mirl) ra* - 
tione pcculii fui cadxenns pro Patrefamilias gt()a{tcn' ^ 

C?) Ot) ffbon tKl j peculium quafl caftrcnfe ad imitationem > 
«a&caai WlgCfttf^rtt nmt^ y UO^ tW: filiia£unUiai ex 
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TITULUS XIL 

DUIBUS NON ESTPER- 

MISSUM FACERE TESTA- 

, MENTUM. • 

NOn tameii omnibus licet £acere teftamcntum. 
Statim enun ii, qui gliena jim f^bjedti ium» 
teftamenti faciendi jiis nonhabent: adeo quidem, 
ut>(^uanivis parentes eis peniHierint» nihilo magis 

prtvitegia de boc. peculio difponijrcn tdn I ut pateriamU 
Uass fo ani^ bO^ tatUbCC oMKld ordtnariot jnte cbknma* 
fit & ^omniblis fidemiitatilios obfer^t» teftiMmik di«' 

Iponirct nHCDcn- Ctdat cnim his rttio. SBieU mei)UC»/ ' 
in Digeais gcf^)cbe DaDpn flar fcine ^lielbung , Tribonia- 

Nus ftOlX C< Cingcflfrfft/ CS fei) Cril i«b Impcratoribus auf^ 
' tontltCn / quorum Conftitutioncs habemus 5 allc|n Pa- 
nHUnas \t^m t^OO gCTCDct / unb ii t|l fub AiEXAN^ 

«10 Sbviro nnb Caracalla (4)on au^cfomincri. SBii: 

(KAcnnoA OCrf(t)|0aieTeftamenta^rivUc£iaca.^tK^^ 

1) farmum kifir likr» i tn bcrglctc^n S)tr» 
ocbnung fmb m Jeinc Soicnnitdtcn noi^ia > Denn e« tH 
' flcnHg / mcnn biceticcn quovis modo il)ccn SBiaen f(|)4itfk» 

UCft I Ol)ec abec fine fcriptura per nuncupationem OOC a. ' 

^itn an Ocn Sacj lcgen/ meil bec SSatccOk Praefumtroii 
• ooc ii^ tfit, bat^ cc fcinc SEoiDcr aUt4) itc&c. UnD meit 

foWi efren ni^t auf patriam pote{U«em imfomnit / je lan 
V tB4M9Su(tcrtiaef^l0cdirpo&ioaoitt^ 

mit M $(fttt)ci(un0 obcr 9it»fnt)un0 t)cv JCiiffice/ ^ cckkiS* 

S)eutfd)eStfI/ gct)a(tcn miio) unD iflgcnua/ dummodi» 

f de divifione conftet. t ) JeflsmaUum tcttiporc pefiis ctft- 
dHum, 2>a OOflcn tmt CintflC Dotftores aflC Solenoicd^ 
X teil / practer unum contexrum & pracfentiam teftium 
. ijmultaneam,(coiMl4Wlinfcn3 StOein Dic Praxb (dtfct DCC^ 
|lei(tXn geUcn etiam coram duobos teftibus» CoqF. Nic. 
Hmm dt lejfamemis P. 4« Ci 7* i6* fthmnitas noa 

Riliurirar, jo lanflc tHcfc Xramf&citii^dt^} ^Dic^cii 
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' jure teftari poinnc : excepcisiis; quo$ ancea enuaic-, 
ravimus^ ^ prasppue miJiubuSt qui in pQteftaCfe pa^ 
nptuin funt : quibils de eo , quod in caftris acqui- 
iierunt, permilliim eft,ex confticucionibus Princi- 
pum, c^^am^ntQm facerc. Quod c|uidem jus ab ini- 
tia tantum miUtantibus datum eft , cam ex autoritate 
diviAugufti^i quamNervari nec non optimi linpCi^ 
racoris Trajani : foftet ve^ iiibicnptione, divi Adxi^ 
•ni, etiam dimims a militia, idcft, vcierflnis , con- 
ceiiiim efc. Itaquc fi quidem feceriut de caitrenii 
pecabo tdtflmeiicum i pertincbic hoc ad eum, queo» 
IiaPredem rcUquerunc. Si vero incelcati deceiierint, 
Hui|is liberis yel fratribus &»erftitibus afl parentcs 
eoriim jure cdmmuni fertincDit. hoc inteUigere 
poilunnis, quod iq cafcri^ acquiiierit miles^ <^ui^ in 

^potefcate pwis clic, neque Jpfiim patrem admiere 
poile, neqtte paois creditores id vcndere , vel aliter 
jnquiecare, neque pacre mortuo cum frauibus com- 
jiuineelle: ledjl^ii. propriumejuseflej quiidin ca-» 
ftris acquilierit : quanquam jujjg civili omniumj qui 
in poteltate paremum iunt» pecuUa perinde in bonis 
|mrenQ^n coinpuceiitiir» it tervonmi pecuUait^bo^ ^ 
imddminorum numerancur : exccpcis videlicet iis^^ . 

. 4ju« ^fecris coniwutigiubusa & pr^ecipuc aoftris» ^ 

'W-- ' ' ■ 

V ifl um Stmdi^m , Unb tm malum diYimim cxtraMdK 

xiarium, fte fan curim mtbtn, QueMsA^ fn fcmriKffii 
lii^ hiliork von bcr Qtfi gcmtelcn / iMiMii mm cn 

i)im lillD Teftes geiiug > antl) ifl bic Subfcriptio mct)t 

Mtbis/ mi tan timt |cj)cci5en, tan er fuc afle nmu 
mtibtn i benn auf b<n 3>orfferr) bai mmi ©enis fceute , 
tit man confuiiren tan , oDcr oic fc&itiDea f6nncn,unb rpif^ 
fen I toas ju einem lcilamm qti^mt. Sluc^ iit, fo m 

' m ^CroiKl mm i M tMMi^^- , 
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opter diver&s caufas non acquiritur. Prxter hos 
Lcuv» cjui caicreurc pcculium> vel quali caftrenle ba^ 
mi:» £ quis alios filiusfotiilias teitttnentum i^ceric, . . 

^utilc eic : licet fujC potefiacis fadus dec^lierit. (i>,. 

D€ impulftre ^ furiofa, . • 

I. Prscerea tefcamentum facer^ non polliuiE 
mpubarcs*: (z} quaa nullum eonun animi^ judicium ' 

• , ) « • 

C») ?a5til biC tcftamcmi faaio Juris J^ublici ijl ^\ fo lan aU(?> 

numant) tcftircn / Dtm tf jore FubUco ni4)l petinitticil 
i(t Detni c(li4c (i^nncii propter ftatum nitot teftirm- 

'liu^&miltas teilari ncquit , nc quidem in pccolio advco* 

titio exttaordinario, mww au(() fc^oH W QBmci: crlau> ■ 

|)Ct. Lex enim prohibet , contra quam patcr pcrmit^ 
tcre illud nequit. VibCC bOCl) fan Ciu filiusfamilias mor* 
lis caufii donare, permittcnte patre , n)Cti foUtK^ P^f ^e- * 

- gesnid)it)ccborcniMict)cii* SBcnn mon nun foai^r/ DaMtH' ^ 

iuiusfamilias de pcCoUo caftceo^ & quafi c«itr^p tc^ 
: tlil iimilC/ fo il) «l IHCrtfcil^, taf Ct lanone hofum m. 
t*^ eoliorom pro Patrefamiliai acbami IQCCt)C / unD bic 9iC« 
' flUl bcnno^ fc|l bUibC/ qood nliusfiimilias ceftari non pof* 
^ fit. Imo fi ut homo fui juris tellatus fucrii , & de- - ' 
ktde^arrogccur. non valet- 2)cnn Cr (llCbl OW cin filius- 
familias. Augustus CCiau6CC C5 Dcncn filiisfamilias mili* 
_ tibus: ii in periculo eflenr> Hadrianus ai)CC a8C|CU|MniI ' / 

(l) ©li4)Cn 10 DCt6ofCtt iU tcftiCCn ob dcfcAum judicli, e. g. . 
V impubcri, 2>«CfCC fontC ttOOi paterlamilia . fei)n ^ i, e. fui * 
: juris , n)cnn fcin ©atCC gcflOCbcn- Atqui paterfamiUas • 

!>otc$ condtra teiUmenfttm> fi habeat judicium Miai, i 
tnpubct vem non haboL' Ergo n)cnn CT noc() ni^)( 7/ 

^MbC Oit 1(1/ una aecatis bebdomas td fecttndum 

'\ Stoico» » Mc imi 7 3at)ccn }u 7- 3^t>ren flcccc()nct / micb 
cc pio aliftme flcftaiicn / nnt) noct)gcl)cnM fiir cincn bai^ 

* 6cn 9Reilf(t)C!I , qui itidcm non condit tcftamcntum. 

* Complefa vcro tertia atatis hebdomade XXI. fc^tCU jlC 

' nc(t) im% 3U/ bn^ cr im Axv.^al^c ccil majorenn n^uc» 

atoum^ yfvL li^Mii*dcMmrilnu. Pater fiib^ 

fliiutcic poteft pupiUo impubcri , fiiM( cnQ» iiabei ii» ^ 

. . / - * , C c f • >fim ' 
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feft. Itcm furiofi : (f) quia mcntc carenL Nec ad 
rtmpercinet, fi impubcs poftea pubcs; aut fiiiio-^ 
fiis poftea con>£OS mentis fadus fuem , & decellerit. 
Furiofi atttcm,ii pc^ i4'tempu$ fcccrinc tcftamentiiiT>, 
quo furor eorum intermifliis cft> jurc teftati cllc vi- 
amtiH' : fxrcrtc co.^ quod ante furorem l,e(;erint , te- 
ftanicnto Valcnt^i Nani ncqiic, tcft^uncn^uin rccSte 
,&^luma ncque ullum aliud negotium reftc gcftuiii> 
©oftca^ror intcrvcnicns /pcrimiu • ; ^ - ~ 

-^. . ■ •-Vr'* • ' - r '^' 

'^patria pote(taie. eS tfl Olfo Qtmtf idf Uin Impubes tc*! 

ttirenfan. Slfletn njenn m impubes cin XeHamcnt gc^ 
^'ifttt*t ftdtte/unb 6erntt*aWptibes bcrRiirDe, M fcftcinet^ 
Dttl tm iinpeAmematn t)Cc5anDen fet) # bap boS j£c^ 
ment nl(t)t gultifl fei)i| folit-. . S^dJ^j^- ^ 

Catoniana : Qmoi «b mitto iridoflim eft t ex poft 

faAo non poteit convalefcere , |)at ^ict (Itttt. Httl) Wltt 
Cinem SUJort / tcftamentum in^puberw cft nUllum , tioti 
: luXs » non entis vcro nulla funt accidentia , i. c. non 
potdil de iUo pratidican , quod convalcfcat. Benn C< 

m 6Si!t fAn tcflament juridicc ba , ©ctHi er ani) QUid) cM v 

' |Mitic$ oullum teftameiittn uukgifot 




A) idcm dicendom dt /urioji» hiae teftiitfeinitt sAfiB^' 

fo condiium » qui cellante tandem lurorc moKUils fiCf 
noo valet. 2Ibet eine anDece SWfle An teftamemum; 
\ tpmi quis aiite furorem fuum condidit , validum fit » 
' ta\n furiofus moriatur ? Refp. Omnino , Ddin Ct ©ttC 

4a ntfM fiirii»ftts» fln^ ()at ttH^ toc n)ot)l teairen tbmmi 
1(1 fltot, m tc leftiw iKtfr er tafaiti worNt # Wc». 

que jus obtinst t fi qais poft fivoicem fimm tcftecur« 

Sn>tfcl)cn einem furiofo unb mcnre captotfl bcrURlcrfclKib^ 

btt^ ein fariofus rabie correptus rafct, tObCt / Wlltet / Cr ifl 

. t\W niO/ mentc captus abcr \\l ftia / cr rafet ni^t. SBcnfi 
nun inrjUicbcn Cafus t)orf ommen f fo jinl) tiefe* qu«iUo- 

%ie^ fiu^ • .iO tMC TdUor iouiKeiUO ;Cttf(t# 
' ; , ' . (4)25tt 
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u z. Item pro(Ugus(4)t ctii booorum foorum ad» ' 

liftratio intcrdifta eft, teftamentum facerc non 
2l\ : (cd id> quod ance £eceric> uuam iacerdi^io 
iorumfuorum<ufiat,racumeft. ^ « 

5. Item furdus & mutus (5) non* femper tefta^ 
ntum (acere poHimt. Udque futem *4e eo furdo 

uimur, cjui omnino non cxaudit , ^q;;i, qui t^do 
udit. Nam ^ mu^us is iatelligitur, qui eloqui 
il poteft, non, qui tarde loquitur. Sarpeenimetian:! 
rati & eruditi homines variis. caiibus & audii^ndi 
oquendi fki^ultatem amittunt. Uiide nollrft con-r 
utio etiam his fubvcnit, ut certis cafibus &: modis 
undumnormamejuspoilint teftari» alia^ue face^ 

^Pr^Jifgui ^ it. cincr^M; Mn &Q:06riatcttpro pra- 

rigo trffdcet I unl)' iftm ftie Admmiftratio bonoram «RttC* 

'fifltt rporbcn , fan auc() \\vt)t teftiren 5 bciin ec mi txm 
Furiofo ()lei(6 ge()a(Kn , unb i)aben fonbcrlicb t)U fHbmtt 
mw Prodigum auf aflc aoseifc unD aSBcge bcfctnmpfct/ ut 

Frugales 6eren^RQmani. SBCnnnuncttl Prodigus tinSc^ 

[lamemma(t>et/Cbc i()m bic interdiaio bonorum gefc^^enr 

iO i|l C( validum i hm Da llKie tt tHK(r tcin Prodlgus ia? 
ridice. Teftari ergo prodlgus ncquic » tiifi eos itMba^ 
hamdes» i^ui ab imeftato fuecedont Sei eaye^pro fkt^ 
digo dedfareris ; betm beine Tittmxit fU(t)en/ uc feror jfte 
moralis nunquam abs te tollatur. 

) gernec tonmii etlicbe ob vitium corporis nictt teftirctt^ 
e.g. /urJuf & mupt0. asBcnn icncr abcr fcribcndo, bic*. 
fec loqoendo ^iS) Dcutlicb cxprimircn tan^ fo tonnctritc 
tcftammuni iiQKKbcn / mic aucb lem furdatter bcm mait 

fuprfi capuc mMI m$f wic JommAiras fioct , «jcif 

ni(|)f tmlebctt* ttflcin oiict bitfes ifl gednbcn toorbcn, m» 

tan autb cineri ber taub obcr flumm/ obct au(^ bei)be< luglcict) 

itl/ teftiten/njetiner nur ultimam volumatcm,quocunquc. 

id iiat modo , eiubctfen fan j cJ ifl aucl) nicbt n5tl)io/ ba|i 

CC bfllp^cn / ^ olim a €oncci&0acm Priocipis ^bc* 

V 
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j"C,quae eis pcrmiffa Hnit. Sed Ci quis poft teuamcn- 
cuin fa&um adverfa vaiecuduie» auc-^juoiibec alio ca« 
fn mutus «ur&rdus eilc cccperit, raciun nibilomisiw 
manec ejus celcauicncu;!!. 

4. Cow:us auccm non poccrc facerc tcfcamen- 
tum , nifi pcr oWervttiopcm » qwm lcac divi Juittnji 
]pftW$ nftftiia incroduxic. (6) ' ' ' ' ' 

. : » ^,1)^*^0 f ^ui ejl apudhofi$i*^ 

^ $. * y\ Ejui^, qui apud hofccs cft , teftamentum, quod 
ibifecit, non valct, quanivis rcdicrit. (7) Sed quod, 
4um in civitace.fucrat, fecic*, five redieric, valct ju-.' 

r^^ pdftliminu ; five fflit deccficrit , valct ex iege Cor* 

nelia, . . 

' . TITU- 

(6) Coecuf ante tempora Justiwi tcftarinon potovil OilCtll^ 

Diefei: Staoftoeroconete , ut cacus hxrtitm fuumnum 

/ cupet» lolennibus obfervatis , feil coram 8. teftibus, bic 

mtt ti^m fubfigniren unD fubfcribircn/ ofccr an Rolt txi . 

ftCil Ccfti* Wttf Cin Noiarius Da^CO ftOn / qui inftrumcn. 

ium,confictat. vid. A8. c 2^. K iDcnn ol^ cr olcfcl) bon^ 
lincn atibcm twiSanMi fctjrctbcti I«ffM fon # (i» t(l biMt» iu^ 

SB(r6iituti9 ctncl SBctru^i bcffcc/ m teftes onuiet ait&uir» 
teftatorem huiic ▼el illuiiii haeredem ielle» 

(^^•Qui capitis deminutioncm pa^Tus eft maximam vd 
' '.mcdiam, teftari prohiberur, crgo fcrvus captivus, fcr- 
vu* pocn^c ad mortcm damnatus & pcregrinus ex Jure 

Romano tcftari non poffunt. 3J6ec bep unS.fonmn btefie 
«Bt tcOitcn. Unt) mm glcitt) cinci; jum SoDc t:ondemm« 
' . rct t(t / fo (an cc bocb fia tcftamem mcbcn/ nctl fctac 
V eiiter m(t)t , m(( N«,Mi iKMm confifcirct fMitai/ 

CUffer tn flCIDiffen crknimbus , e. g. mu Malellatis Qo 

tan au^ oie Fuftigatio 6«) mi fcinc ioat)re Capitis dcmi- 
■ nutio fcDU, mie t)eo ben SRomern. aSJaJ oBer oec Apofta. 

umm 9 Hacrcticorum, i. e eorum, qui in Conciliis uni- 
▼erfalibus pro talibus dedarati funt> tcftamcnti fadio- 

' ncm aaivam anMongtt^ fo fonncQ omt) [tU^ fwi wtf 
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TITULUS.. m 

* ' » 

DE ■• 

XH^REDATIONE 

LIBERORUM. 

^^uy uetus. De tiieris m poiefiaie^ ' 

^ On tamcn> ut omnino Taieac cercamencum> iuf-- 
N iicit Idxc obiervado , qumn iitpra expoiiumus : 
l c|iu fiUuili in poteftate habec, curare debet > uc 
m hxredem^initicuac^ vel exhatredem eum noc^^ 
cimfacitt*' Aiioi]uiiieui^'iUcnQopmerient,'tn« 

. • ucili- 



Vifs habebant pro fervis, fic etiatb captivus civis Roma-tv 
Dus pro Quirice ndn habebatur. Qghirite$ vero lautum 
tcftamecitum condunt. SBcntt tt ttun tOtiW bber 

Visfin Xitiamfm tmM^i , utio tc ^isit m c^tiviute 

lec teftamentttm ex Cftione Legis Cbrnclioc a Sylla 
lioi latac. Ktigitoir enim Mnaus tS^ tpfo momento»' 
qao capnis eil. Si revertitur « teflamentum vaJa ex 
jure poltiiminixi nam tunc omnia jura ^Quiritium re- 
CQperat. ^cpunJ mctbcn t)ic Milites captivi fcinc Scrvi, 
mitt)in t)a6cn m t>it Fidion nilt)l ll6t|Mi| > Eciam apud 
hoftes ccftttnenta valida condimus. LEoImperator po(t 

Wnn ANuic b(tt ja iMI Novdlif ccioiiM , ba| OU^ btt 

ecfangeiKn teftictn ttnmn / imb giitiQ alfo ian arte 

}or» Romani (A 5 qbcc fcinc Commiwtf gdtcn ni(?)t. 

^}»if(t)<n i|l bo(|) fcioc Raifon ncti 5 Dcnn cc fagct : ffl 
tii fo fcblimm qenug / ba J fic gcfangen roecfccn. Oicfc Rai- 
foti rbnncn mit hodic ftraucOcn/ &a DicServitus junsGcn- 
cium anf9c[)oi)en Jus poftiiminii ©trD |)icc gcncimet 
juris Gcntium , (xigaS^ t)on oiclcn anDcm JCtis i allcin o^ 

. a t90|)l ni(t)t io^ioum i(l , fo ftnl^ DP0 ^ic fpeciaii^, DM 
fic tNC 9tbtmc erablictt / «iiitraiia> m OUC^ t)ll &^ 
dio L^s Cc^dta;. S< tfl lex dviliti non jieceffiiria, 

Unl) tan i<() ni(t)t fagai,; Fi^io cft juri$ Gcntium , Jus 
Gentiiun non fingit j CS ifl anc() juri Gcntium ni(t)t con- 
form i nam Aulla lax wikk ai(|uid adjuu^iCi addit» 

suauic ' ;^ / ^ * ' r ' 
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iiriliccr tertabitiir : ideo c]uidem , ut fi vivo patre fi- 
liusmortuu^,lii;, aicmollxK^^.eo teftamento exi- 
icere poffit : quia iciiicet ab initio hdh con&iteric f:e> 
(iamentum. ( I j Sed non ica de filiabus &: aliis per 

^ . .r ' ■■ , . ■ ■■■ - , w II I „ 

r,) SJiO^Cm Xm 6igl)«r ^Cfefteit # quid /u teftamentum. tW) 

unb mic man tcHiren tonnes fo (onunen xm nun aucb auf 

DlQentgen ^rfbnen/ quae inilitui & exharredari poirunt. 

d ^ A^ec bie hamdis inftitutio t)t(t^ anbCT^ / dM ciflc 

. ^ddBpiatio fiic((efliiris io i^iverfiim jos, quod defunftns 
habuit. f>i( iMCfiMiitas |(t ehl jtts uniirerrale. Da^er> 

' n)enn filei* etner mir in Scxrantc mm grben mm%tx 
. iparDen / fo ifl ooct) iite @rbf(t)a|ft nt(t>t n^eniger ein jus u. 
nivcrfale. ©iefeS i(l nur imeiiigibiic , fcii. man m% |l(t) 

(tn6iU)en# al!i Ob bcr h^res in fextame infticutus til aU 
len unb i(t)en haeredicariis rebus feinen Sextantem l}abe f 
ml^ K9 i^iMm Lcgatario nt(^ t^ !Die HaNcdis infti- 
tatio afW ^ vel voluntaria Tel neceflarta $ bcntt CtCt(t)C 

^rfonen miifFmi>edeflWoinffituiretn)ert)en/ e.g. patcr» 

xnater» liberi & ecrto cafu fratcr & foror. 3)^r haere- 
dis inftitutioni n)irt) bic Exhaeredatio entgeqen 

SDer nun folcl)e ^Jerfonen, bie neccfTario inftltuiret mers 
.Im tnuiTen/ etuerben mia^ mup fo((()ej foienniter t^iin/ 

«IhsVteftanicntum eft nullum. £ii; atitem extaredatU 
^ lueie^itatis l^e datae rice ftfta adcnicio. Filiifamilias^ 
in patria poceftace cxiftences oUfo fyndcfpocse eranc*^ 
JomiAi eciam vivo palre dvilicer, non aAus parer entm 

impcdit SEenn Derffiater (lir6t/ ftnb fie imaatcl/ unb 
atfo ipfo jure in Der €rl)f(|)afFt. ^iii aber bic Lcges 
xil. Tabb. crlau6et ju difponicen t n)ie einer molte : C/t^i 

j^isque ret fua iegaj/it 5 ita jus ejio i mcl(()fg 2Bort /«- 
vocabiflum gencrale ift / nnb aU(6 reftan>cnr 

'tum .condcre ()eiffct; fo ()a6cn jte auct) uiqelajTen^ fiiium 

. ^txhseredcm fcribcre. Siacill awi tMC ^O^DO^t) bcccitf 

: brinuen tt^ar , fo mttflc tbn Dcc 4Baicr (nnauiHofTen, ba^ 
man f<^c/ cr »oae ibn ni(|)t brinncn I)a5fn. 2llf6 niu^ 

fle biC Exhxredatio norainatim, rire, diferce> c^re gc« 
f(bel)ei1 > bal)er benn practericio baS teftamencum vicii- 

Kt. 2ilSbctui blcibet bcr @ol)n im ©aacl jt^en ^ ben cc 

|(| glei^) ^P^*^ i^'^^ P^^ pacris tnortem occupiret ^ I90i# 
J^OIt i^n Mcfcr exprefle propellxtcn tim^/ alias ceftamea* 
tft' •uUttin.» ^d rcfpoadcc principiis de pacila 
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ilem iexum deicendcncibu^ libsris utriu5C]ue ikpj», 
iquicact £ti^m obiervaciim : (z) Sed non fae«» 
ic icripci hxiedes > fcripc^ve vel cxli;iere,daci ex- 

latria poteftace. 2XC ®0.()n QKtr fS)On m iaaulia* ia 
imrerntat«i«. fuus ha^res, benis & condouunui. Vox 

vitf jcffirt^n/ Dof Die €ntcc6nna muffc gefcte&m OiMim- 

ktiimt e g. McviUs filiVis meus exhaeres efto • CtfrpDcnrt 

tt mt t'Mtn Q:{m l^aky 2)pirei Condiuo cnim 
jihil ponit in ciFe, nr»D n>cmi bic Conditio exif^irct / fO 
fl fC \Ck n!C()l exhsercs i 4 tota hareditMe » i. c. etiata 
1 i^icinia exduditur , DCUU ihVX bCrjClligc tft cr|l exhac>. 
es» coi ponio lege data adimituri un& Qxnadlicr feini 
egitimam faWam tc^/ fO Mn CC ni^t fOflCn, ta|I.C6 
sxhseres fCQ ; ■if) mm gfsdm ^ u nec primos' j^o 
ecofidof* hanes efle cleb^> i. e« aeh debee fobftinii i^ism 
ubUitutio e(l etiam inliitutio. Si quis igicur fiHuin 
uum exhaeredare veiic , faciat id rite & nominatim : 
Xtin bic Practcritio niacI)C( baS teftaraentum nultum, unO 

)tc iCinber f(t)(((iTcn aac aiiDecc i # iDetl/ ftc ex lege fcton: 

n bcr (£cJf('Oafft / h«rcdes fui , i, e. fui^ipfius funt. 
esliias ^(t flf4tK 00(01 iMlCtligc/ qui in patrta poteftace 
!ft> liKd & qui proximecontingic eiu» , qui teftator, mU 
^cS AnosLvsPc&mAiros» nacb Socnii Q3eri(t)t / al5 mart 
l)n fltfraaet/ JDa^ hieres fuus £ci).^ wic{)t gtiPiiii / ccrict) 
i^on fonRen immer nbec t)ie juril^cn mocqiutei* ^Conf. 

SSeim btic de libcris Dic 3teDc tfl/ fo t|t io\(^i %^xi 
)att|Nfa({)!i(t) de mafcuhs ju Dcrfie^n/ vnb bap bep bteftii « 
ine expretfa t^^im^^ fcp, oi(()t oftcr 1^9 wl 

Uudnu, Si igltur An etiam filiiB fic eadiMred^ri 
iebeant ? Refp. J)ic Lt^ Xll. Tabb. ma(()Cn jrpac 
m Uurfrf(()ciD > 5iBiC ^aben abCrLegem Voconiam, (a 
/ocoNio Saxa TribunoPLcbis laiam tanquamPlebifcttum 
n Lcgem degcnerans , «quc ut Icx Aquilia.) roel(J)eC t)tC 

irmcn £o(t)rcr ni(t)t Did regardicct ; unt) iOuen cinc ^ecin^ 
KcCi]Ponion> aU Dcn filii«> angcQnitoi. n)icDtc&ctc(Octt 
tnbMfiifrr ftt)on gctNni Dti tl^ncn nur Mjcacn / mi fte 
icittolf^ aBm jte nt(t>e h«rcdes fut iiHirfn# ivctt Idnc 

lei» nnb Olfo nut)t ^n univerfitace iOa panra ttKICCni XtXt 

>K filii > fontcn flC inter caeteros exhaeredicct ©tCDcn, 0|)^ 

i( jproDttiL69 noj^iMttigB giM<l(K«^ Qt^^ ^t^ 



Al6 ,lNSTItun juSTmiANlLlB*lI.TlT,XllL 

— 'j. ^ , : , ■ 

hxr€daC2eye> ceitamentum quidem 11911 ihiir^iiabauir» 
jus tamen accrefceiidi eis a4 certam portioiiem prx- 
ftabaciir. ,Sed nec jiouiiiiatim eas perlbnas exhc^re- 
dbure pazentibus necefle erat, ied>Ucebat inter oece-» 
ros Hqc facere. Nomiriacim aiitem quis exhxredari^ 
videtur, live ica exhirredeci.u: ; Tuius filius mius^ ex-^ 
k^es eji$ : jlive itat : HHmm meus exbsrerefis » tion ad^ 
Jedo proprio noniine, fcilicet li alius fiUus non cxtct* 

^ ' JDe 



DOi inter Uttercs f Rcfp. (gr tmi i W patria 
fii^ Qjk olim iniifwwUc »ac) » Ttms cx^ 

' fnm ibt uiem tuoquis. !SB(tittar(tiO(i£o(t)Ur>it« 

le / tDat t)icfe exhamcbtio generalis gcmig/ M .^ngC^ 

9m bei) bcn (Softfleri' fpeciatim aefd)cl)eii mu(le. Si fiW ' 

prarieriti eirenr ^ fo l)el)ieU jeCeC fcf tlt Portion ob teftamen» 
cum nullum ; filiae vero praetcritae befattien nx^ii / fOlt« 

berit ftatfen nur jus accrefcend| , v. g. tDenn 6 fiiiae mo* 
|tn/ beramen fte femiflem$ toenn ber 9iater ^atte fie t)£(^ 
miifrcn AKiren j ixAer man tben faact : Dos eft loca^ ic- 
litima; ; sie «cmi (Uit() pcrti «O^ bc9 Mt ^ 
Drdernbie Sojjter nicftt nacEenb iu«(lie(fcn / ut pater cx u*. 
bani fiiiarum cxempio, bic ftcb bcf lagien / t)af fic t)cr SBo* 
ter auigepoffcn , n^ie^KdgDc. 5Benn at)cr Dcr SBater fetnc 
fiiios ge&abt / fon&crn nur extraneos inftituiret / l)ie «Eoct)* 

ter aber praiccriret / fO accrefcirte ii icncn in ponionem 

viriiem} bemi icner t^cSrbfdHtfft mxi^i diminuirct, unb 
fie befamcn fo iNii / t)cr exttaneui. ^ wori o.inu 

Vid. Jh»6tOHm Dif ad JL feC0mam»^tt mtV m 
M( fiKmtnflt alleicit decetiom condidonis oemcfim / i<l ^ 
' iifputim nOCb / 0& fte nicbt f(l)pn Temporc Ll..XttTabb. . 

fo ftel)aUcn ©orlitn. Justinianus mcoact C5 imac nicbt # 
obcrexfaao iil e^ bttaimt, n)elct)c« l)ernact) in confuetu- 
dinem actommcn. 535eil bie Junones bem Jovi oift cimal 
einWafcn / ba^ bic toct^rcr bcn @6|)ncn flletct) gebaltcn mcr* 
bcit/ /aofft mt\jt, ol^ Diefc; tJcfommen, roelcbe^ fioA «d 

confertatidas familias mcbtflttt tfl^ fo tfit Voconivs Saxa 

m Piebifciium gemact^ct / eiObti tin idc ^ /t bcn 
. ^cfmtfs , foit 9cba(!)t / fcfeon iiiuftriret. (gr ift 4n?ar Httt 

cxpreffer JCtus QCnJcfcn / fed in auren^ vobis dlco , baf 

cr mef)r in jure oerUanben/ alS mancf)ct' , Dcr \\(b fur einert 
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§. I. Pofthumi quoque liberi, vcl ha^rrcdcs infti- 
li debenc > vel exii;£rcdari. Et iii eo par oninium 
onditio eft » <]u6fil & filio pofthumo» & cpolibet er 
xteris Vibcris, llve foemiiiini fexus, live mafculini,^ 
»r?sterito» vaiet quidem teftamentum, led poftea 
ignatione. ppfthumi > five pofthumae rumpitur, & e« \ 
atione cotam infiimatur. Ideoque ii mulier y esc / 
|ua pofth]an)u$ aut pofthuma Iperabatur^ abortum 
;ccerit > nihil impedimento cft fcriptis hitredibus ad 
iiasreditatpm adeundam. Sed fcsminini quidemie- 
xus^ribnx, vel nominatim, vd inter aeteroscx-< 
hxredari fblebant : dum tamcn, li inter cxteros cx- 
hxredarentur» aliquid eis icgaretur, ne vide^rencur 
practerita? efle per obliyionem. Maiculos vero pqft* 
hun^os, id eft , filios , & deinceps, placuit non ali-- 
ter reAe exha^edariyniU nominacun exha:rcdarentur> 
faqc ialicet medo : Qumnfite^ mibifiliusffniius futrit^ 
uxb^rts ifio, (5) , ' 

ni4)l 9CfCt)CUet / t)ick quaeftiones juridicas & Hiftoricas |U 
• controverticm / unt) hmt mi D(C flroRcn ibrce und gloi- 

Wm m SBOttr # filia fu« praeterira ,^ timn extraneum ^ 

infticiurct imt , ibHt itbcrflongcnt XocOtcr ik S^m DQf 

Hon bctom* Cajvs U i. tk. r. VtPiAVu^ T/tJ 21. 
$.17. ibique ^olting ». 46. Jcstinianus at)cr ()a(lC 

ticfcn UnlcwciD Donig oufgcbobcn , uiiD ani bct einfdliii 

|, gcn Raifon , quod foemina paritcr ac vir naturae officio 
fungatur in honVmum procrcatione , conftituil*ct / Dof DlC 

-SiKlKcr in aUcm Dcn ^bjjma aBquiparirci nuD glcicO flcDaU 
uM MilMn f0iltn. S>ai)cc mcnn ic^f cin SDotcr frtiic ' 

'tft praeieririEt/ fO 10 ftai Teftafnentum cbcnfalll nullum/ 

l)ictcr aj?auiic gunu 9cbrau(t)cn. ' 

Cj) llntcr Dic Hbcros flcl)5rcn m(l)t nUcin DiC; fo filjon gcto&t 
rin ftnD/ fonDtrn auct) Dic , fp no(t) actooccn tDcrDcn fdU- 
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« • 

£)f quaji pojlkutm/. - 

$. 2. Pofthiimorum aticem Ibco fimc & hi:» qui in 
flii haercdis locum fuccedcnclo,quafi agnafccndo fiunc 
parcntibus iui harrcdes. Ut ecce ii quis iilium> & 
ex eo nepotem nepttmve in poceftate habec , qui» 
iilius gradu prxccdit, is ibkis jura liii ha-rcdis habet> 
4^uaiiivis nepos quoque & neptis ex eo.iii eadeai po-^ 
tejiUte fint. Sed (\ filius ejus vivo eo moidatu^s aut 
qualibet alia ratione excat de poceftacc cjus, incipic 
nepos neptisve inejus locum fiiccederei & eo modo> 
jura fiiorum haciedum quafi. agnacione nanciicictir.' 

* Nc 

qui poft humatum patrem natus ed % quae vulgam eft 
^eiinitio . tDOtuAcc Pxrizonius ntit HmRo g<flrtacn (KU/ 
Wlb fOOCt Dcr crflcrc gar rcC()t: P^lmnm qu$ foflrem^ 
NMHlsr» f0 aii0 »Ot)l pajfct. £)ClltlDCC pofthomus lan v».' 
To patrc nO(t) gcbobrcn fcotl paft coodttu» teftamcntQim ' 
. ' SicSRomcr l)CijTcn ailC^ DcnPofthumum. qui poftrcmo 
ipfi hxres fuus nafcitur. Dcr {)ic^ proprie pofthumus , 
qui poft teftamcntum patris vel humatum patrem nafci- ' 
tur. ©Ctl afrcr bifffen \\t quafi poflhumum , qui agnafcc-, 
battft avo in locum patris dcfun^ fucpcedemi » & * 
avo tercs fuus fiebat. ^ic(CCOaC nPC^ nt^^t in Sjmk. 

fpotia, fonbcrnfcinSBatcc/ 9llttftioii0ca[»|mii »a ^ 

fmet ^orb # fO MtbC CCl , & fic quafi afhurccbatw. 

^ Amiqviffimo jorc ^{ man gar nictt auf bic Pofthumo? 

rcgardirct> nec inftitui poterant ; erant cnim i|Qcertic 
perfona^, etiam cum uxer ventrem gereret. 3!>enn (CC 

foruc ja mit X>m 5finbc |lcr5cn , oDcr Dtcfe&iUkio^ c<.i(l 

WmXOXh Obe^cin Ainbi(}/ oDcr rodis i^gcftaque mo* 
les. (De ferlcms inccrtis f)a| Scepio GaNriius ttttb Jotf. . 
Strauchius ficMncbcn. Sriuiirciuz Diftrcadon ()at HaM- 

iERttiR micbcc auflcdcn (affcn , unb t)a6c t(t) obfcrvitct/ bo^ 
Strauch bcn SciMONiM GiNTiLEM att^gefftritbcn bar. €^ 
iDurDc mh\ nicbt (icfi1)cl)cn lei^n / ai«r Scipioni? Tra<fiat 
' iDai iiDCt) in MSCto, bal t)i(nei(t)t Stkauch (ici)a6(. ^r^ 
nad) l)at cl Reehan Dtucfcn laffcn/ Da H m\)i fct)on so. » 
3abt: oorbcr eiaborirct senKfen , fo n^ic cr ju SWtorff bar^ ' 

iwltr iKUfcn* fonft battnbK M%a;iiici} fp 
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crgo eo modo rumpacur ejus ceflamencuiQ» iicuc 
>(um iilium vel haeredem itiftiiuiere » vel hommadm 
xhaeredare debbtteftator» nenon jure faciat tefta- 
acncum > ita & nepotem neptemve ex iilio neceHe 
A ci vel haeredem infticuere» vel exhseredare : n% 
^orfc Go vivp, filio niorcMo^. iuccedendo.iinjocum 
• . j cius 

H , T ■ ■ . . I , ■ I ■ - ■ 

eiue LcAion (lubitct , unb mcmoriat , m t«c ^Jrcbiaer. 
^TMucH myflc iiM>IH Di( @ac()en aOC; akv mani\i iumif 

1(11 coQMMde • M n/Otmmfiai') mfo Ifitlm ftc Poft- 

liumi^, pro peribna iooeru.; Vid« UmAvnis m Fragm^ 
' tn». SrS.. Praevalet tamcn humanitas Stoiconna» tJHl^ 

fagun; 33^ci)uml)eil« i(l bo(() moW moglicft^ uc foemina, 

qiue nonJum ad i^ecilitatis hebdomadum pervcnit, pa* 
riat • & tanto magis , qax gi avid^ jam elt. £rgo cx 
. atquitatc pro jam natis habentur ^ ^otic$ de eorum. 
comiaodQ ^itiar. Ergo Pofttiumi poft tcftamentum 
«ondttum^^Tcl patris. mofiem 9^citiiri fuiK 'ia^titwidif 
alii^ ciBii Pomiumi vemrm roatt4s .nimpuitt > nunpi* 
tnr etiam ttftamcntum» m\(bti ruptum cmi' aoUo in 

«ffcdu ein j ifi > Otnn ii gilt ni^t. 3}{4n muilt a(fo mii 
W 3«t auct) auf bic Pofthumos fe()(n / nnb M% nomi- 
uatim cxhaBredirtn, iDotulHc manfict) ttid)! H):inDern barff^ 

IPCU Die Exhacredatio ftt:() Mo^ auf patriam potcftateoi 

- fl^tMc/ unb qar n\dii netiMstDor/ eine cautam esha^ 
^ radationii ju aUcgicm» DiffiBi umccfctKii). fwr lU mcCto 

%^ tfCUiklMlf # fi jamnatns pmeritns. fiierat». Dol tcftsp 

siiencam mOIum n>ac/ mm abcr bcr Pofthmnua unli 
; nondumnatus practericct mucbe / fo marb bafncflc&altcn/ 
. >. ftap jwac an unb fui fid) anfdnqlicb bic|cS teftiuncntum va- 

* lidum gcn)efcn / IDCrbC abcc per agnarionem Pofthumi 
*. rampiC((/ hioc diicebatur teftaaieotum rqptuni. Ulpi- 
. Kmlc.^.i^. @|) g4C ^'poftfauma-runq>ebat to« 
^ . ftmnennim » cum tamci» iiata potucrit piaeteriri ez« 
Mwredar?. 908 Mr fSoicr Ai0t ()a6en ^ « teftunencuoai 
, fc «lUnm vel ruptum, fo bobcn bte Lcges fct)on vigi^ 
CCt f ut aut nominatim ezhaeredet, aut eventualiter in< 
ftituati bAlH fO fic^t man/ bap cr fl^ vi patri.t potcfta- 

tisiH(^t ^aben tpodc/ ob fte f(bon nict)(5 g<tt)an/ nictti 

peccirel/ ticct in poftcmi^non cadat in^atus animus* 

: $jm^n^^ Si^ mdifli jurispn2dentia<f||(K tnan^ 

Dil«r fCitt 



* ' * I» . • / . i ir 

cjusnepos» neptisvc quaii agnaiibnc nlii^c ,tclla«^ 
mcntuui. Wque lege Julia Velleja proviliim eft , in 
quq^ iiipiiis fxhserc^^cionis modus %d liitiMlicudinaaaf 
pofthumoram dcsionftnicttr. (4^) 



fctnc caufas} pater iine caufa illam prdpellere poterat. 

JDonim Mitt Justinunus nicftt faa«i DurfFcii , Da^ fcinc pa- 
tria poteftas fofet); tDtc Dct dlomct > Ocnn ct^atftc qanti 
fibcin ^muffcn flcrcorffcn , unO Damit iai Jus f^mcr flc# 
mo^ €c ttbtt 005 ncuc/ w\^itt t^tnjuflcfc^t^ 

«U(0 mi ex anriqiid jure b^tm i «Hb mfll ton tnan 
llillK WtflC^cn , bti tett Mc gart^ CooneiAM&eni jwria ao- 
' tilf ni mci^ / mtC ftC am Impcratorem fltn^cfctl* 
• fof)C Gailus Aquilius, cin SoMnuliP lempore CkmoNif, 

Dop bcc SBata* ftct) nt(t>t fliiug t)0tf(()cn timnc,^n)ci(cm 

quafi poilhumus pol^ mortem parris f ommtn tontc/ Dcf^ 

fin in teftamento ui^t 3Rcl0unfl flcf(t)e&cii i Dobci Dcr ^as 

tcr Sxfaaeredation ODcr IntHtiition fO Cinrtt^icn mU^C/ 
MMiit CC M(Htt&crtC / ne po(U|iliiiui verus rel quali rilm- 
perec tiOmainniu fMWflCn NMI fit / INI flf no^ 
hnmatMtk cupidiffiflii iMfcil , cerus feriniilfls mif tc|^ « 

U gdac oorgcfttjricbcu , bic mon A<pMas firmulns nciimc. 
©icfc formuias broutt)cn n)ic «icJ)t , micix)0i)l Hube^ mco* 
mt / Doi mir cbcn Dcrglci(t)cn aniioct) hodie it)uii fontcn* 

4lDcr C^ jle^t Dal)in, Ob CS Dcr pofthumus exhaeredatus 

t)oDc9 mcrbcbcmcnbcn lofcn^ Qu- ^iilTcn Dcnn btc Foft- 

Inuni OQCl^ nominc exba^redirct nKCDcn? Refp^^^lH^ 
iMt : 3Der nad^ miimm Cobe tJoirb gcbot^rcn locr^ 

^cii. eie iKKtai cc^ nomina flciricflt/, M tMr^Botitroti 
cincm flcmtffcnXoQCfaqtc, mic cr fan iNi**«0ik«Cimiiit 

n^tffcn. S)Cl SiGOMii Traftat dc Nmtffiiai Emm* ifl 
^icr curieus ju lif,:n. ^ ' 

1(4) Lex Velleja jjot OUC{) gormulu fuppedicirct / UUb J»OC 

t)cffcn iV- n>i< ^i^ Poftkumi f^nticn exhxrcdirct ma> 

bcn/ Unb 2.. miC bic qaafi pofthumi agnati jU tx^ 

harredircn. ^Acik £[iny»lKtt Don bicftn ^rmuln ctnc Df4- 
' /ir$at0fijtfii^iem/ vic «tit»r fmciiiilwigcKiHdB^^ 
tlc^ct. Cr icbcf mK() , ttnfr 10 Uuicr CM^ Scnii ttr 

filhis capti?us 100^/ ifl Cr Uictt mc^r in pftria potclbtc 

flcmcfcn > olfo f ontc it)n Dcr SBotcr praeterire. s^til cr abcc 

ioct) forte in patriam revercircn fontCi fo ^at Cokneuus 

^uu iormuias ^m^/ (Vil Cm (oi((lC au^ iottitoirct 



Dt emanci^atis. / 

$. j . Emancipatos lib^iM jute ciWU neqiie hxttr 

> infticuere, neque exha^redare necelle eft: cjuil 
n iunc fui iucredes. (5) Sed Proetor omn^ cam 
itunimfexus ^qttam fmiailini, fi haeredes non in* ' 
;uancur) cxh«er<edari jubet : virilis fexus nooiina- 
\\ fttininifii .vero inter aeceros : quia^ nequc ' 
redes inftituti fuemnt, ncqiie ita (ut dikhnus) ex« 
redati , permictit eis prxcor (^ncra cabulas cefta* . 
:nti faoabnim po&ffioaenL ; • . ^ ' s 

inb cxhxredicet mecbcn ftnne. SKan nennfc fie formu- ^ 

am Corneliam. Sieaci filisc jam natx, ita & pofthu-«. 
nae filiac imer caterts cxhaeredari poterant ^ tunc oec * 
iccrefiDcbant ia lcnu& totius hxreditaciif liec ia virili 

>6ctioiie, fotibcnietcrlttiif^nmdiii^iwm/ ^ 

Dte 9lCflU( i|l : lnfti$iu9d$ wtm » firi U^ fmUU jam 
^am. Eman^ipati iDaten ntct^t mebt in familia. Excra 
amiliam noa transferebatur » tDte Bynkershoek jci^et ^ OU 

0 burtften jte mS^i aujge|!o|fen mer&en per foieunem ex- 

lacredacionem , fontXCn ikr Teftator f onU (le prsetcrircn / 
tameo tcftameotum crat validunu UQl) fo (^te beC 
iliiia lemancipatus (OOC Acflion de jurc dvSi. 0}lN|» 

le^M Im ftcr FcattArnnit fdiicr aBqmi;ate» imb fa^it: 
li tfi boit) unftiaig / ba^ bet ®o^n, bec gleictn^o^l Dott 

)e^ ©atcrS SteiPct) Unb 95lUt l|l , proptcr iUud vinGulum 
lamralc civiliter folutum ttidl^^ 6efOinint. Ergo dabo 
pfi bonorum poneffioncm , (i petat j invito ^non ob* 
rudxtur beneficium. Dabo bonorum pofTcfiioncm con- 
xa tabulas. (£r fagtC: Connra .tcftamcotum faQ i(^n«t)( 
lcreifitatcm geben > nihil enim cOncra jbs civile vpMt» 
:i mieo» fcd floAo jos iUad 10 aBquius, quia fomoipiii : 
os loiBma fiepe aft xnjuria. Dctn filio atotivo emai»* 
:ipato $ab bet PraRor nitbt bononim poflcfBonem , nam 

rcflabat ratto , Oet tji la nitbt oon bcf SSatern Q3(ut. !SoU 
e ber Satet nim biefcl nttbt baben , fo mufle er au(t) libe. 

05 cmaucipatos nominatim exhxrediccn. !Oenn n)enn 
)Cr Prsetor daram patris Nveluntatcm fa^ / Itc^ CCf IH^ 
)C0 / Unb gob ltKbt< beMCO- Vid. intra de Boiorum 

^ijeiBmi. S)cc .l?^mor «e^ »icii SctibriepiicOfeit «it 



422. IlsrSTITUT.JuSTINIANI LiB.n. Tm XIII. " 

, $»4. Adoptivi liberi , qiiamdiu func in potcftatc 
patris adopcivi > eiusdem fom habencur» cuius (iuxc # 
|uftis nupciis quxliti. ((>) Itaque hoercdes inftituen-' 
di vel cxhaircdaqdi iimc i&cunduin ea» 4ua& de nai:u^ 
ralibiis.exppiimiius. Eimfioimri^vero^apatreadopcibf . 
vo> nec]uc jure civiii, iiecjue eo jurc, quod ad edt- 
<^um pr^tofi^s attinec^ jmitr liberos conmunerantur. 
Qua ratione' accidit, ut ex divcrfb , c]uod ad natura- 
lcm parentem attinets quamdiu.quidcm funt in ado- 
p^iTa&milia» extcaneorum nunlero habeantur» uc 
eos.nec]ue h.jrrec!es inftitiiere> necjne exhxrcdare he- 
c^l^ lit : Gum vcro emaiicipaa tuerint ab adogtiva 
f^trij tvuiit incipiant in ea caufa clle, \a c]^% iutQ|i , 



c^^nt2..ii a iiacurali patrc cmaiicipati iuiUeiit. 

fcincr aequitat^ cercbrina. 58orbcm War IWf 1 6ttf 'ifft' 

manb crficn tonne / bcr nl9)t in famiiia ludrc , fo an^ 
nidjf uitbiuiQ i(l ; cS tH lex fcripta , jebermari meif ti. 

Ser Emaodpatus ba«e auct) Dicl 93ortt)et!C , omma fibi 

acquirebat. ^att fati obncDcm tn Un iettlt^en (Succm 
dncOrbnutig maoben/ n>ic tnan mia. Z>al)erp tDdrc c< 
:fel>i.iaiibrd; e<tji lOb 

iMat9 , t>(i0 m m icpradematianls ip Gttircil uit^ 

ilttcMlcs ni(^t gil^ ' - «-i^^^s^ 

(O ^icExhxredario adoptivorum flicffiet ex reguU« Unblit 
muifcn cmmeDCi; rite inmmirct Ol)CC. .exha£fe(p^ctll)KiK9# 

V ;tl>ic OiC liberi naturale$ > n)c|l, /cfte/ 'tpit t)tcfc ^ in pacrui 
Tpoteftatc fUH btfinUn^^ lidopdo lia^taffi iflwtuftw 

"©leicftttic tlUU Cm SSater ob candciii patnam poccftacei^ 
' autorifiretifl/ fciue SinOer fine allegaiione caufaeiuox- 

Iwcredireni olfoillcl du^D mit ten adoptitis befctjatfcn./ 

•Uffer bng Justinianus mtt fciner DiftinAion intcr adoptio- 
ntm plenam mtt) iniiMis piei]<|iii Clllt Coi^i^ fiCtltaC^t/ 
bd llCttlU^ Dic minvs pkne . adoptaci in patria potcftafe 
; -ilaturalis [^tri» fiii'M:blCi^,llill> bicrCBI inc;ccd«N|rt ^ . 

nitiiciit^t gefdt^rtt fnkUn, mm (cc Pa^Tr^fi^ 

^ ; . - (7)2)tC 
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§. 5 * Sed hsBC quidcni vccuftas incroJuccbac *, nor 
ra vero confticutio incer maiculos Sc foeixunasin 
oct )ax^ nihil interefle exiftimans , quia utraque per- 

ixi lioniinum ^rocrcacione liniili nacura: otiicia . 
iiAgit(ir> & legfb anuqua duodecim cabukrum omnes* ' 
imuiter ad rucccffioneni ab inceftato vocabantur, . 
:^uod & prsetores poO^a ic(;uti cile videntur : (7) idea 
limpieji ac UtmUe iu%& tn fiiik, & in filiahos, & in 
c^cteris dclcendentibus pcr virilem (exum per(onis, 
non iblom jam nacis , fcd eciam poftbumis , incrodii- 
^dityVit bnfmesAfivefui^ liveemancipotiiint, velhat«v 
ixd^ inftituantur, vel noniinaum cxtixjedencur : Sc 

ocMMlem iiabeaac c^fe^^um ctrca^eeftamenca parentttm 
fuotum in^flda , & harnidhiitem^ flu4rendam,. 
oueijV.filM vcl£iawi)cipati l\ab<uit, rivcjamnati 
unt» five a4buc in imqr^ QO»ftici;tti> poAea jMci iinc . 

Circa adoptivos autcm filios cercam induximu* divi* 
fionem , qux ii^ noftra <canfticuti5me3^ quam fuper 
i^iopiivis. tulimas^ cohtmetur^ . . 

• - • 

C7) XHC Impcrator fagct ; 0 31> ^10 Dciti tlntcrfi^cil) inter 

' tiiiw & fiiias auftxDcn , otfo foft hit Satcc fcl)utt>ta fci)n/ 

' ftim StinbCCIU exhafredirm. r)3(J) DKifi# ftaji m(m olim 

^(iaiftUmc(ftt)ct^ 9cma0t mter t^os sc BiiM , (Attniitit 
Hcftiport xin^^iamm, uri& tic Sialulfiiidd^t omt) Wi» 
~*mn ttntccfil^ilifi aMi>rd i{i , m% tbm man 

fonjl in Jafe Wtvim tbm fo iraifoofiiccu. e« iil btcr Die 

O^d)^ de kge naturali ; tntm Dic fuccelEones ab 
• imcftato t)a6cn fO HKrug Fundamcnt in Jure Naturali , ^ 

OU bie tcftamcmariae. 9lOc.3B6ltfcc f)al>cn Dic 3){aflt)ac^H 

ocrinqct gcbattcn . uttb ibmn nidjt fo Dicl gcgebcn > bcftu 
tiHrOcn Dic Samilictt lutt 9ef(bm(td()et. vid. Miw^ 

'livs:. CoMkiUHrs RrrrttRSMvsiur Profi, AttocC iiit Ommem* 

< ciw^i;)iimii( geoiaiDt ^ unb baf JvmioMioa i)ier in fifta 

itre / ^uem momn laudabHem • cum in deruetttdinem 
abice mdperoci Vo^owus Saxa revooiviu $n iKttntC^ 
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§. f.^d li iii expeditione occupams miies tefta- 
meoaim f^ciat, & liberos (uos jam natos , vel poft- 
hLunos, nominatim non exlu:redavcrit, fed rileiicio 
praftericrit, non ignoraiis, an Ubcat Uberes».Iilen^ 
tium ejus pro cxhaeredatione nominatim fada v^ere,. 
conftitutionibus Principum cautum cft. (g) . - y 



reflcn Oftm tefotiimiii Me bi^ dato ntttx 

dia OOQCn^ in ^?ellldn. 5) ©CC Emandpatus foj 

au(() tMwninatim cxh«rediret merbcn, fo abermaW ni4)t 
riu8 raifonniret iO. ©cun er ifl xix^x m\)X in Der Sami^ 
Iie/ mie fan er feerau jaeiloflfcn merben ? Ergo jusTiNrANws 

artcm juris veteris no» caUuit^ 4) ^lcPafthumi yew» 
vel quafi tales non^^iii cxb^nr^jentur aut inftitoaii»> 
tur } habcntur enim pro jam i»ati«. ^adie tmtlos fimL 
caoTa tsl^^rcdari potca ' Vid. m dt 6foJic. ''tepdmJ 
IJanc «^jm Njti^rehm iniKtQo; it pater iine c^dfa nv^^ 

«Khflcfrdawme. SDrner mar e« ertaubt fme caufa ex pa- 

tria potcitate. 5) Fili^c praeteriri aequeunt > alias tc». 
ftamcntum eft nullum. Justinianus |)at alfo t)a* flan^t. 

altc Jns aufqet)oben , unb nur Diefei nocb bebalten 5 quod' 

cxhacrcdatio nominatim & clare ficri dcbcat > Oaf UOrtSC 

[cairet m(t)|. 3>enti bic Enancipaci fitib mms 
'inft. foBleil M) au«(ieflo(ren nwrl^en * &ie taiai^ 
mmm ^ untt foJien OodE) oH5gejloifen,n)erl)en. - 
_ . ruui ill l)a j. wue Ju? fo fcl)mer ^ mell teine eonncxion^^ 
. taift, jiJSTiNiANus itl ec()alD baran. (Srl)atie imar Stu- 
dia . afcr feiti judicium, batjit er febr Rar)ferlic^ raifonr , 

\ , Dirct in introdu(5lione juris novi. 3^it Dcm EmancipatQ 

: fonte luan m(t> fo defcnditai^.lM^ t)crf^bc M(k m jw 

|)aDe €X confliiutione Justinuni , * baoon IflilSc tf pcr OK^ 

rtgcflpffe» it «^^^ pr«crirct cbch. . 
ig ftWertK flenug , m i\l Utm^i flcfaat. ^a. 
Bcii JusTimAHtfM gclaDcU / ba§ er fo oiclc alte ©ac^en t)or# 
HcbracDt , abcr er muile t6 tijmx , m\ er j^^^f cu 

f^) 3n Dicfem ^ ia bie ^raflc ; ^Q.tQaamcntm ji^^ 

lam fir nuUi|ai»fi filios fuos pi^fit^^t^ ot pag^im 

« SBcnn ctn Imm»;» pnpnpitin feinctR.9c^ciit ftim jCiittNr 
.pr«cnrc(/ toHwMtcc tfftitiic i fj i|i alfo ^e»:bcm Tcfla- 



' . Digitized by Google 




Y 



De teJlam€nto matris aut, avi m^terni. 
$. 7« Mater» vel avus macenms necefle non lMU' 
bcnt libeios fuos aut hLrrcdes inftituere ; aut exhsc* ^ 
re^dare ; fed pollunc eos lileiitiQ omictere. Nam ii^ 
ientiiunr matris aut avi matemi » & carteronun per 
inatrcm alcendentitim tantum facit , quantum exhse- 
redatio pacps. (9) Neque cnim m^ fiUum iiliam^ 
ve; neque avo matemo nepotem neptemve ex fiiia, 
£ eum eamve h«eredem xiQn in(Utuat> exhaeredare 
necefleeft, fivede juredviliquaeramus>five de.edi-. 
^lo prxtoris, quo prxtor prarteritis Uberis , contra 
cabulas bononw ..poileilioneni permitcit : ied aliud 
adminifulnm fixvator jquod paolo poft vobis tx^^ 
«ifieftum fiet. ' ' ' 

. _ TiTU- 

mefito tnilitb mt cxeeprio* a regoTa. £)cr Miles \f[ M 

• ftieft^oiennitdren nicftt flcbandtB /er fati feinc Hbcros pr*- 

• terire , menn er roci^/ Daf et JtinDer Wi ol)ne baf ba* 

teftamcntum nuUum SSCI) bClll Milite foQ fitenitum 

' fb oiel fC9n , aU exhxredatia. €r fonu ni(t)i tlci^ an bie 

Formiilas t)Cn(fCn/ CT tDat itftperitus » tncurioftts & in 

jperi6]ioL Olimfame er aud)/ ut reiiqiu t fctne SinlNn: 

ftie cauft cxhamdes idibere Qoodu nan fciverit » (e 
liafA^rt fflioiiii'^ Mf tMsim^tiim nidloni»^ A igno- 
ftote eBiiri^risefuini non potcfl i£nirous exluercdahdi pcr 

• prafttcritionem. Dc quo quls non cogitavit, dcco noii 
jpot^^ dici,'cxh«redatum effc ©a^Cr ftaben DiC Oltet! 
^rttlen ^mV^XiXi, mm Cin f0(4)Cr filiusfamilias miUtis 

^ DerDeifcn fomc i DaPfcinfSacer ni(t)i gcouft/ Te efrenatum». 
et ^a^ teftamentum iibem ^aujfcu logffite (5iim* Qq» 
fl mct)i amt) ttm fol4K Diftindion gcma4Nt ibori Aiw 
!fel&C / t>ic m4)tlDeip; Dap (le dnin @ot)n ^at? Refp. 
<e?« fd)einet )mat munDerltct) )u fenn , aber eS fan ft4) bocQ 
iurragen / ba^ bcr ®0&n in ben Krteq gegangen / & ut fal* 
fus morcis nuncius aiiatus fu. S)iefej6atman nicQtr^itf- 

dirci/ fed fi eft practeritus , pro cxhapredata habetur. 

) 55er ?8ater mufle fiiium abhaeredicateabflojfen^ fonfll 
ga(i hcA ^aiwnt m(i!)t. Unb mil avos paternus icgo-^ 

Urtcier Mc tan|f wivieifitatom in poteftate^lKHttiJinif ie 

Dd f . ||U 
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. V TITULUS XIV. 

DE H M R.E D I B U S l N- 

STIIUENDIS 1 ; 

' • • ' Qrdi poffuKi hxrtdes infthuU \ 

I^TiErcdcs inftittierc pcrmiflum eft tam 
L homines qunin Ccrvos & tam proprios, qu«lm 
alicnos. ( i ) Proprios autcin oUvn cjuidcin lccuiidum 
plurium lchtcti?W5 non aHtera quam ciun Ubercate» 

..,4 • - . , rccce 



hi «nim non babent parriam potefiatem. /fyabtn pC foU 

il)c praetcfirer , unft f< ift Doet^ itt pr^fumirenV Dap i« gtf 
iDiift / n)fe mt\ JEioDer utib Nep«c$ fte wwcn / fe I0 iMtf ' 

Seilairnu ni^t unaiiKiq / faiiDcni <ie rito exh^eiC; 

; Hoclie fliU Dic praeteritio aud) ^ aftec Die exhMedairtl 
flUt nur fO l^inge^ aW bcr hJcres juftam caufam allegicm 
lan/ ali^is rekinditur reftamcmum querela inofficiafi. 
Conf VAN.DER Vou. de ^xharedat'igne.Jtb^rerum > tlftt 

, Pfofcffor ju Utncf)t (lemefep^. ein exccHcn^* tjie^ireMf^ 

MVitt^^^ h ^ I)WC Mateiriam>lqie ediap. 

(i) Diiiimus , bberos ai;t exh^eredan » ^aut mm 

re. trimo ca(u aliis lixreditas obtingit ,hmc agitur h*t. 
3) De perfonis haercdum. l) De partibus haereditariis, 
X) De modis inftituendi. J)ie haeredis inftitutio i(l bOl 
7un4ament tUl)) bafil lotius tefVamenti. SHnn 0)0 lOUteC 
XegaC/i Q(lt) fideicottsmifla. finfr # iKII i|l CUl Codicill. 
a^n iji:We Sroai '; Quos hicredes inftiwerc poffin;i^? 
Kefp. 'Omnes , qjUibnscum e(l teftamcndfa^e P«#^ 
{|f)emlt(() kec haeres mu^ tempoftf ttortif 8c tempore celi- 
,-did .teftamcnti habilis fepn # tC mup au(t) habilis ftQlt 
^ ^tempore adcunda: Y\xrt()[\tSLtis. Omnes homines , qui 
Bon. funt fimplicitcr prohibiti, haeredes infticui poffunt* 
Profaibiw autem funt pcrduclles & corum filii, apo(la- 
» peregrini & ccrto modo liberi inccftuofi c^^ 
*coei|:ubina natt. eonfl (let)(t ^ ^ Mm Teftatorc , oft 
homincm Opet fenrnm (in^ SUa- 
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^ » » ' . _!_ - . . ' ' » 

recte infticuere lic.ebac > hodie veid eciam ilne. iii 
bertate ex noftra confticutione Iizredes eos infHcaere 
permiilum eft. Quod non per innovacionem indu- 
xinius > fed quoniam afquius erac , & Attilicino pla- 
«ftUfeV PaCtliis 6m tibris,' '^jufds-bmi ad MaiiiriumSfl*: 
binum, qiiam ad Piautium tcriplit, refert. Proprius*. 
mucem lervus eciam is inteliigitur^in quo nudam pro-"' 
prieMieniteftacor habet; «Uoufiisrfra&uinhflbeni»4« 
£{^ tanien calus> in quo nec cum libcrcate ucilicer 
fctvtMsi ^ domina hams inftiuiiCBr» ut conftitutioiie^ 
<fivorum?cvcri & Antonini cavcturacujtis verba hxc 
iimt ; Sifvum adultfrh mscuUuum^ non jufe uftamtn^ - 
M miminiijfm mu pmauiidm A t$mu(iM vidm , 
rtd fuerat ejusJem crlmmls pfjluUtdy rathnis eft. Qua^ 
te/equkur^ ut in eundem a dtmma eoUata handis infit^^ 
tmh nmtUm memMi bak^inr. Atientts fervus etiaml 
is intelligicur j in quo ufumfrudium teftacor habec. » 



.«imi |«4ti.ciiii«iBitiiimi^ !Da<0eM)a^ offH/ 

ti^ant txr domiiias foDttl fttNilbfg rmi hat mn reine^ 
EifeAtn Dfrfauffm inull</ um nuc bic Creditorcs lu bt^' 

^ttbUn , ba bCtam tXr SerTUs cintn Moral LcgaUCiyil-Ju-^^ 
-riftifctHO itOPf / antea caput non habebat. tOOit cift 
&iVA\^t VmW man fagte : Civis Romani Tcs fub ha- . 

-Iki vcndnfirar. ^ jCt^t 6e{ummer(e {10 wAMItKiruWt 

SerTus ittflinrtlii^Maill gUi0 haseditatem. ^ Ucipe 
» iirfpijft»» eiat de adutano » Roouuit aiini punichiac 

-Mimiihtiaiiei lcmks« @t< txrftramtien Dtc kx^t 
benbig/ unb tvetl Hbcrhomo nicbtfontc torquirct tDcr&cn/ 
fo tDurftc libertas fo (atiflc au(igcf(t>obcn / 6t$ man ctma per 

; lorturam ^rOUl SCbraCbt / an paulo ardius Pamphilus 
cum domina vixifTet. ^attC bcr ^rr fcrvum alicoum 

'tum <Srbcn ctngcfc^t^ fi» mir&c ir nt^^t frct) / fonlKrn - 

qoiirtrtC btC SrbfttKlfft ooTo dotnino , juifu rcilicet hojiw* 

•SNiiitMe«t()iibaifl tfl «m> mtt flcf%(t4)tf # hmm de« 

rfittlftHm fe{Nr«reiintt m ftvorflKlilvt U odiofii. > Str* 

vus aiienus inaimi potcftt > Dal flcf(t)ai)c uur Dcjmegcn^ 
M moa cincm Servo , bct ft^ l>et) bcn ecuten infinuircc 
\MUiu^^ aS«li)att>tc 

V • 
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'-^ ■■-■MmjM 1 > H. . 1 - I ^^^— 

iJV fervus hdres uijiitutus in eadem caufi msm^, 

{erit^ vel iion. 

§. I. Serviis autcm a domino (uo harres inftimtus, 
li quidem ia eadem caula maniibrit, fic ex c^ftameni». 
liber, hxr^que ei neceflarios. (x) Si veir6> viv^ 
teftacore manumillus fucrit, {uo arbitrio adire bjiere- 
iliutem poteft : quia non iic hatce$ neceliariu^ cura 
utrumque «x <lomim .teftainent;o non con(e<^ti])^ 
Quod il.alienatus fueric> jullu novi domini adure hac« 
zeditatem debet> & ea rattpcie per eam d o m i niis 6t 
hxres: iiam^ipie alienams neque. liber neque liaeres 
eile poceft> cciamii icom iiberca(;e hacres iaftituiu^ 
fueri&, Deflacil&enimaiibercamiktDationeyidcta^ 
daminus , qui eum alienavic, Alienus quoque fcrvus 
ivacres infticucus, iiiueadem cauit duraveric» juilu 
ejus domtni tdirt hsreditaiGeiiei debe^ Si vero olie- 
xiatus fucrit ab eo, aiic vivo ceftatore> aut poft mor- 
tem ejus, ancequam adcat , debec jullu novi domini 
fli^re. At & ttKinnmiilus eft vivo teftatorey tel mw- 
tuo > antequajii adeac i fuo arbicrio adire poceft 
fcctitatem* .j/ . ' 



SHmt lie6| bie gultxnc (St)tr Wl Sctn ^(rtmanumife. 
^ tnct ilKi mcBfidKi ttmcifct ii)iti dauceiirs » fpei(iil/ ^coo^ > 
ffictt mii Vm^ «UHlKt ito «m «idore fBtncr SMMk- 

Cfit •latio f ciir alteinioi fcfvufli** inftMncifiit* .A* j 

non iniiBcdia^ I 

tc» cur toc ambagibus dbniino haereditatem relinquic pcr 
H^vum.^ Multi Jus Romaoum abiurditatis inrttfant» 

ignari Aatus Romani^ 
(l) Dominus habec fervum» dominus moritur, luercdicas 
• jicer. SerYOS ^cditarius t|l bttnnen i tt X0V6i tm Ct« 

Im cingcfiell, licr acQwriW Mc< ? Kcfp. ibms pfiom 

«iQmini. Scntt hniemnil joceni i0/ fl^ 

tllll/oUtDcnn crniM^iiMe* fiwcdcf do«ani omm oc** 

€)QmiMfpro raca, aut inzqualibus parcibus habcantfer- 1 

vum, fo ioofluiat Jtot^ MtMctti tmp^im 

' , : • 

Digitized by Googl : 



r 



§.Zf^^ S^^yus etiam alienu$ poft 4ommi mortem rc-^ 
hxres infticuitur : quia & ciun''jhi^redii;iafiis ^r- 

vis eft tcftaiiTenci fadtio. Nonduni cnim adita hxre- 

dicas , pcrfbnx vicem fiiftinet, nou hxredis •ftiturj^ . 

fed defundi : cum etiam ejiis, tjui in utcro eft^ fer#i 

vus ledfc hxTQs inftituacur. (3) - 

— _ , , --L__-j } 

ftat/ V §. fi ego ao. tii i o. folyeris pro fcnro. 2Buirl 

^ ict) nn «nem ifnec|)t ba« <Jigcnt()um iint) 6tc anbcre ben 

^U^fi hjeredem cum iuflituo. " fiteinet jmdr para* 

"•/cfax jn fcvnj §ll)cr mcnn ec gletc^ ftem Ufufruduario opc- 
^ pr«ftircn mu^, fo I)at ec ^oit) Die ^^offnung , cr 
nac^ Deffcn iooe au(t Daoon liberiret mecDc. 3)'rf l)ai'cti ' 

BaRO » i^lGIDIUS HORTENSIUS , LuDWELL , GlPHANlUS Uttft 

ViGLius ZuicMEMus f0on obfervirct. DCC le^CCCC lcbtC «C«n* 

; pore Caroli V. fafi 101 ^mi - 3iatf)'»on- awbam; fonff 

' emibixii^ ifl bic ^oadnbif^c Edition ju arftimiren. @c 
bat aud) beti Theophilum am ecilcn ubecfe^et. 2)ie meu 

• ^en pcangen mtt feincn Obfervationibus in hac maicria. 

' €c Ijeijfer eigenflicl) nuc Viglius , Zuichemus mtb cc qu 

* mnmt, mia Da gCbOt^CCn. Vic erat pragmaticus> ci: 
affiAirte bcc MAR6ASBTJU DOnPama^ Caroli V- UtKi$lce 
|M|)ttC , Dic Goumiiantitt jMff BCH aMMdldMti HKH&i 

'jteuiNARius Baio mt tiMr Mr di»flcn ^atmi^ (li 
. .Staiutm^* H€«M«enu8 nwc auct) ctn gcanftofif^ec 3u. 
rifl / cc f(t)Cfe6 am mit gcoffec 3ieclid)feit. au« Diefui Da# 
ten ej Ludwell unD Giphanius Aitorfini genommcn. 
(?) 3n Diefem §. ftabcitft cin Mendum obfervicet / inDcm ct 
f\id)i er cum haredttarus &c fonbccn ^i^/» hcitfctt 
. jnu^. 1)1 fcrncc nt(t)C n6ti)^# t)ap Dcr Tefiator ocn H«« 
redem , oDcc bicfcc Wicn fcmic, 06 c< \Sm f9ll|l ^ fiW 
blame qct)ilf||| IMsrN/ Mm tniK» fiu liiiciaiiMir iinv* 
CrimttrifeQtc/ mil maii glaubtc , t)aM'p«'* 

- ncm flCfr|)cl)€n feo. Swetootus in Augufto l. 66. Plikius 
tfo. Kp 79 gjictt aeniOCC fbnuen pcrfonaB incert» 

mfUtuirct loccDen , mm fic nuc certac mecDen fonnen , 
ivrr^ eito, Micumu^ (cnyoicc tmias. nfWP Con- 
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fcrvo flurium. 

' $.3. Servus autem piuriuni , cum quibusteftm- 
mcnti fadio cft , ab cxtranc.0 iiifticutus ha:res , uni- 
cuique dominoruni> cujuS juffii adierit,pro,portionc 

dommii ac(^uirit haereditateai. • 

Dtntmero A^redttm^ 

§• 4. Et unum hominem, &: plures, ul<iuc in in- 
fimtMin> quot quis haecedes velit facere» Ucet. (4^^ 

§. 5. Hxreditas plerumquc dividitur in-dubrfcciin 
mncias, qux ai£s appellatiouc coatinentur. {$) Ha- 
bisnt aattm 6t h« partes propria nomina ab uncia 
ysque ad ailem i ut puta ix«c, lextans> quadrans, 

triens> 



: ful Lipfix faAtti fiicrit. Paupaes.EccIefiar.Sanai&c* 

infticiu mAm t m in fclMii Saa W mon Dafur, 

fi S,Ulfku$, Johaaiw ftc. fallittmi» fi^ 

Teftator f(in 3i5fct>cn auf Dai bem feeitabmien ^dMCit fca 
mxiW eioftei:/ etjfrt,5tir*c/ ^M)fpiialK. gerfcWrt jH»e. 
.Unb obfcbon m 3eiten CoUcgia, Corpora aviiatum cm# 

S^w m be^nKjen nitbt eclauba »aci qu»a p^o P^^^- 
iacert» habchattnr , pofttti tamcn hoc ctiam pcr« 
xnijSiiin fttic. 

(4) Olan«icr foiMettai cii^irien , aU ibm Miebtf 

[ woUo nalomai ej» ddcum haberr poffic Conf.tainau 
THbMAsius Difl; de fimhk 9$hmmAm mtriemim^ Ew» 

* tradamus de affe & ejus partibus» quae materia in.te^ 
ftamentaria dodrina & reliquis juris matcriis eft magni 

^ momemi. 5Bic 6caucbcn folcbc SRccbnung fctbil au* m 

ufuris, lOiC failClt ^'^ ^efa/es^ /emifes, quincunces Slc^ 
fed incognha ptutmis eft haec doftrina. Nos ordiiie 
escplkabiaitts. 

(?) ffienn mebc att cimr lumfclcn diwcMet/»ovbe«i^^^ 
muj bie ecbfcbafft a«bciUtn>ccDcn/;««.ba jww^ Wr 

Scage : quomodo divifio hsreditatis fit indtttienda 7 •« 
beilTet tota mafla hsrrcditatis & fubftantia. As compre- 
V heodit I». uncias. Uncia i(l fo Dicl <Ai Unica, vocat)ulo 

Simito t ISsm^^lm» ^^r^ na^nuuD pamm ej^ 



t 
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ariens» quincanx» femis (^pcnnx^ bes» dodms» 

dcxcans, deunx. Non aiicem urkjue fcinper duode- 
cim uiKias eilc oporceu Nam lot uncuc. ail^m ^Qi* 
ciunt ) ^eot ' teft^tof' voiuerit : '& u unum taiitum 
quis cx lcmilfe (vcrbi vn*atir) haeredeni ici ipi.cric, 
tus as in iemille erit. Neqiie enim idem ex pm^, 
ceftatus, & cx.parte inteftatqs; decedere poieft : niH 
fit miici,^ cujus lola volunuis in teitaiido .ipcdatur. 
£c e i;ontrario poteft quis iii^quantascunque Volueidc 
plurimas uncias iuaxii h.£redilpacem divideic» 7 

' cula 01 ta e(l- \'id. Salmasivs deModts ufurarum, M^tn 

Grarco mit tfl <tibli(t) j^s h0 Un ^tmtmoittm^ 

Vid. GitOKOVivs (]o. FRiD.)'Wlr^ap«M# «ff^fj» tMr.lli4| 

\ mitv in biefcr ^mit f oinmen ift / oU G^amaritc. 3Bac^ 

um ffe ebm auf bic ' i(c 3o^l «efei^cn , i|l nicOiJ neue^, meif 
nemlict) feine commodere 3nl)l ifl , Dic fo qeibdlet mcrbeii 
. Iaa> FaANc. DuARENusv jeiqet mi bem Galfno, bng maii 
. e^ebem bafur oet^alicn, ba^ balgrofle robur in bcr ^obl 
4. uni^ II. tlecfe / nnb felct^e im dtectncu txilui 

mfaCH. Hinc Romani in obligadonibus » ufuris» co tttt* 

, comptitatMiip. THdUMdvs j^oi tomt) in fcmer 
tm<Jlr|)re flejctget / baf man perftft aM mil i^. par- 
tagiren fonne. Spie fSomcr retbmtcn adciett (o m Lege 

Falcidia , in nautico foenoi;e > uti jam Galenus obfcrva- 

' vjt , betfen locum ber ob(jebacf)ie nuARiNUi» m Kxerchau 

^nmverfar. allegicit im Ommentarito ad Digefts^ 

€c mar Prof. iu Bourges. @eine Opera toftett etn>a itf. 
ero((<)en. Diefe Exerdtaciones.gui) m ^ aBmE. 
wm- DfC Wmxt 6ie(tctt feen Numerum i%[ obee 6.pra 
perfcAiflimo ; benn e0 i|l t)ier nur ein duphcatus feni* 
"•rius. 2)ic Tbcajina qefa)icl) r auf dnc iBdfcfjC $U'l / bar^ 

um tommi fte un^ iounbalict) bi^r ; mau boi tt c«i. abej; iiac 
fllfo a. Uncia: ; \mi mott re^Mtet .na4) btr i^rcjs^cio^e 

i i^<w*#«r|gq[uartapars, — fctt^ 
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j mat)l 4* i(l i^. ^i»cuttx \^\^ta y. ynci« — «SV/»;^ 

^ dimiaium totius affis — iml) 3egrei(tt alfO IJocj^ 
CiCERO foget Scii^fis in Nominativo. Sefnmxt i. e. fepteai 

imciae 77 i ^r/. iji f4)n>ec. @e 6eiei4>tuteii t^c 
partes affis wx ^etmtTcn Notis , unt> (e^ften etn mtt crnetr: 

. Noca in es borjU , i. « bis triens. ©a5 War abbrevii- 

tet / miD mit einem Sug gefit^rieben , baroul entfiuuD t)er 
S^mc . »on melcbem Dec olce JCtus Metunus cinen 
. iiotU|Kii'l*»^l^i^# ta;aiermetitDer(ot>cen 0esan« 

(len / bosegflt Gmi. Anmi • Miiitre des Requ^M ttQ 

t iRAisasco L tmdi 7fvidb ifc ^(fe gef(()ric6ot / bcn 
cHBNBERo in geipjig aufleoen toffen. €r bienet un5 beffer/ 

. HlC l)e8 Metiani Fragmcnta. Sed antecellic eum tamen 
Jo.Frid.Gronovius Lc. t)d eC aflei ex Amiquitate jufam* 

IMI ^ie^t* BuDJivs ^t ba j Sif gebrocben , eum auro- 

' sa ariium Ubcralium adhuc eflet, bat)tr l)at Gronovius 

' «teleS fuppiiM* €c 41 ii6cc Mnmt # iMun ft/io uttciic 

f(|)ric6cn dcmto •qiM^rame abbicvirt dedritos. 1.^ . 

lO II 

— quafi demto fextante» X)«iffft^~; qoafi d^mtt 
. i^ . 

^uniea paite £ nnica. Compmdia pmnmciarioms ubi* 

que deprehencfimus. OWx^ ^ic Satcinif^n ^mm 

nid)i Biel tiuljen/ fo mn^ man ftc botfe mercfeti/ mcil man 
4iu(l) gafeiuifcfte Xcftamente macl)en tau , m cs Denn ein 
^orrei; ju ^lin in l^ateinifct^en Siterfen probiret ijot. ^ 

. .tC'£/aM (an tmebermn oettKiUt/ uiib ciiier i. & in 

vfatula unciae jnm SrDen ctngcfc^ct mer^cti > t^cnn 6. nnb 
12. ijl am beqoeinpcn. Vid, Mkursius ^^«./r/.? , ba ec 
«cqdmt 'jM^^ Nymm aiK(> Don aiibcru ()attt)elt» L 



- 1 I ■ - I II I r ii_i_i_jr- -^" II I -r 1 n 

I)e partiomius (ingubittm h^credttm^ Si . tijistct 
' s^m non diviferit > aut partes in qMrHH^ 

* damferfinanonMltraaffimeK*' 

prejferit. . 

G. Si plure^ inftitaantur Imedes, ita demutn 
in hoc caTu })ai:uum diAribudo necQiiaria eD:*, Ti no^ 
lit teftator eos ex a^iquis partibus ha^redes elle» Satis 
eriim conftat , nullis partibus nominatis , ex a:quis 
&flrubus hceredfi^ eile* Pardbus autem ipt quoru^^w 
dam perlbnis expreifis» ii quis diius £u6 parte nomi« 
natus erit, li quideni aiiqlia pars alli deeric , cx: ca 
parte h;cres iit. £t ii plures iine pane fcripti iunt* 
wmies in eandem partem eonciimint^ • Si vero tecus 
fiS complecus iic, ii, qui notninatim exprcllas parces 
habcnt» indimidiom partem vocautui; > &iilet vel 
iJUoihnes, in dtenun dimidiam^ Nec intereA > prl-^ 
aius, aa medius, an noviffimus, iine parce ha-ret 
£riptus fic ; ea enim parS dau intelligitur ^ qu^ ya« 

^(6^ . . ; " ' : ^ 

• • f • * .St 
U) nutt mcl)r «JJccfoncn lu ^tUn eingefe^t mun / fi) 

fOnU e^ fleftt)e|)en / 6ag itt dcfunAus In teitamento dc- 
. lerminicet tfaiU , m Oicl dtt jeDCC, J^g. Sextantemt 

* .Trietiteai iot. ^bcn folte^ un& ba flol) t( Mttc e^bmii* 
«igEcrt > otmr ir ^c foittKl iMK exptinurct # m locictxn 

:f5ttacinccfoi)icIaii6ccanHr« Wam, c. g. trct luwr^jet 

totifUtuit » tutn h^rcditas in ^res parta dtVfdicar. ^ec» 

^net Fomc ftd) imtagen^Oap jmatNo einigen 6c|li(nmet mav, 
^ tt)ie dUi iin jcDec befommcn foUc , abcc tei) eincin oDcc me&^ 
recn tiicftt/ fo bcfam t)iefcc cam partcm affis , Dcc nod) ubcig 

* Oac/ C.g» Paulus in icm^fle, Cajus in triente > Javolc- 
^ nus bsfcres» ' C^u^ 5Ea« 6ef ommt Javolenus ? Refp. Sol 
'fcbcig blciJetV nemltCb Ut^cias. Si ita : Paulus hxrt^ 

f cxtiiia ttfid« 1»^ tmbtt id fonft iAm(mt> tnir 
joa j betbdiMt Paiiim ? Rcfp. s>ic 9tdimc faorcft i SDtt' 

* hsfres fcnpttis Def ommt am I unD wenn cc nuc in 6. ^Jf» 

' Cit)ACfe|et tVOCC* ^ee abfurde. Nemo ejOiim pro parte 

/ . t « , ttfla 
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Si fars vacet , aut exufertt. . 
7« Videiixius» Si parsaliquavacec> rec tameii 

2uisquam line parte ut hxres infticutus , quid juris 
c : velud ii cres ex quarcis parcibus hkredes icri|>ti 
iinc. Ec conftaC) vacantem partem (ingulis cacite 
pro hx^f dicaria parte accedere, & pcrinde habcri, 
Ac ii ex cerciis parcibus hxredes iccipci eilent : & ex 
jiverib, fi plures lumdes fcripti in portbnibas (inc» 
cacice iinguiis decrelcere : uc: ii (verbi gracia} qua- 
tuor ex tetiiis partibus h«tdes (cripti fint: perinde 
habeancur , ac fi unusquisquc cx quarca parc^ hxres 
iicripcus f uillec. (7J ^ 

r ■ ■ ■ I II I ■ ■ » 

teftatus ^ pro paite ioteflatus decedere poteft. Teftad 
volnit 9 bmdibtts ab imeftato nihil reilnqueire. Ejqp 
PaolQS omnia » totom as • totam hmditatem accipit. 
Qn. Sol ijl @runb bufd Canonis ? Refp. Ob e j 

filei(t) ntcttt abfurd i(i / mtnii bieftr Canon ni(()t gilt , fo ^t^. 
tcn t)ic i)l5m(r I)o(() dieU Raifon. £)(Nn mtr teairen n^io/ 

ttlU^ t)OCt) deliberatum animvm f)d5(n/ ultimam volun* 
tatcm jeigen* Teftarl velle £c non tef^ari relle funt con^' 
tradiAoria. £x fucceffi«ne te(\amdntaria & fucceffione 

ab intcftaco orimt eonfbfio* tltfo |Rfe( t)er Canoo ; 
Memo pn» parte tcftatns» piiii paite inteftatas dccedero^ 
t»oteft| ni(t)t m% iMMtt 7afe.MMi«; fonbem «t rationc 

t^vili. Dicis : 5Barum \fiX er ni(t)( gefaor : PmIus hares 

tfto ? Refp. Intcrpretamur exlege civili. Ita cnim vel- 
le debuit » & voluifle rc(fle pracfumicur , prout vellc 
pro lcgibus civilibus potuit. Contra lcges nemo vcllo 
prsfumitur 9 inprimis in ultima volu^itatek .SBBCOtt lC 
gefo^t ^dtte : Cajus hxretf Sempronius in fezt|4a 9 |(» . 

tommt Der l(Q(e nict)( meftr/ aM feuie feztoiam. 
(7) aBenn aleUodat affii fion espreffe MitKtfet oaren/ 
fobetamtnDieienigen/ Denen feine partcs expreffe ocrf^rie^i 
Den waren / lic ^dffte / unD bi( (rficn Di( anD(C( ^(((fte^ 
D(rq((lalt 1 Dag jcDcm Proportion ami an fanciii 

Jl)cil abiKlDCdl murDe. 311 aUX i\m nominaiim in qua- 
drantc inftituiict; Di( anDcm ^QuaJrantes t^inflCflCn O!)» 

m (Jrbcn sdaffcri a>orfc?n , fo n?aci)ien &i(|e erffen iv^ 
^ er&ieg<m<ie(£it)f(t)(^ti)e(»Piitt(i ^iuia mcmo pro parte 
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Hm&tto^ tristifOttd>& 

SipUtfes uncU quam ix. SJiriAuta funU 

£t plures u;ici£ ^uam duodecini dii^ribUf 
tae finC) is» qui fine pdite liiftitatUs eft> quod dii^ 
J)ondio deeft, habebiCi Idemque erit j fi diiponaiiu 
expiecus iiL Qu£ omnes parces ad ailem poil^a tt^ , 
Wcfttictlf i qtiimvk imt plumm imd«yiiin« (s) 

Z>(^ injliiuenJi^ 

Haergs & pure & fub conditione inftitui pOI». 

Ii^: cercd tenipote» iiut td certum tempus Adii 

poceft. Veluti : Po^ ^uimjuenmtim tium morur. vcl \ 
£^ CaUfulu vel : U/fiu ad CakHdas^ilUs barts 

lefUttts I pird pdfte ifiticRMi^ ietticft pdt^ft. @mb flil^i 
' ttcr Drei) in quadrante inftituir^t / Urtb alfo nO(t) «II QuA» 

drans ubrtg ^(Mieben / fi» tDd^ftt DUfcr auDecu buoett 

iri qldc^en rortioricn ju. 
£g) !S3mn ntitt a6er fo r>ii &bin cin^efe^et tlnb > ba^ bie 
• tb^leinebr aW n. Uncias au«ma(t>eu# t & Primus.id^ 

: femUTe^ Secuiidus iu feiniffe^ Tertiu^ iii befleii Quit» 

kiis iii iriMe» ba ^afrcit bic lbeD ic(len fct)on afrem ii»^^ 

^diil ttuiic juHs > Heib* Hiup etlt idapi^diuiiii ge^ 

. tnact)! mvUn, b^ t. dupleie as» poiidi^» bersellalt/ bd^ 
.-snurt 14. Unci^ fmb. Unb ob glci^b itt bcmte(Jammt 
. 'ttuJbrflcflicb nicbi gefe^t tborben bap ein Dupondium 
tttmatbt merben foUe , fo ©icb bocb pr«fumicet / tceil 
^ii; Teftator gUi(bttN>bi/ tMt piA itbu liaben foH/ ieHtitt^ 

tteti Unb Mim bic t^ccddt lebce ^idttbrtttc 

Ut mtt aBctttt btcek&gOatft »tm bcn&bctt iiot(i 

litcbt jureicbt , fb tttacOet man ein t npbndium iitib tbei(et 
• tlcbcn fo^ Gl^mn fcbon na((>' t^tefer gi5mif(^3iett^ 
tti!n05.81ctt(o ittti ii)cnt9 TeSatifl^ta tMN^rtiAer^^^^ 
iHtf tfitm Mci^S)ingc m n)ifen, fa|l untt5tb:a mMiH^ 
tc ; fo Fan e^ b»^ ati^ / M tt>it in iiiaieri^ ti6ibiiittt#^ 
i^ bcm 3i5mif(ben 5Recl)t ncfoiqer , nicbt oflein nirt}t ttt^ 
tDebcet, fonbern eS fonncn aucb oide Leges obne bicfei nic!>t 
berflanbeu merben. Adiudk quo^ue t^emplai 
lit^awrjft t*iit*i4> f» timt;ct; • , ; 
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#y?fl4 Deniqiae dicm adjcftum Ivaberi pro fiiperva- 
tfuo> placet ', & pcrmde elle> ac H pure h^eresin- 

De iconditione impojjiiili. 
$• lo.. ImpoilibiUs coodiup in infticucionibus 2c 

. 

Hseredes poffum inAirui vel pure > vel fub conditio- 
ne , vel in diem. Purc inflituitur * ubi nec tnodus • 
nec conditio adell* In diem aut ex die nemo hxres 
fcribi porefl direde> nam nemo propane tefUtus»pra 
parte infeflatus decedit. D^^f, n^m pe^ fiddcom* 
iiuffun& indirede id fieri potcft i dies alias pro non wi* 
}eAo iiabetor s 'nam teftator lej^bus fefi^ eonftrmem fai 
teteido exbibuiffe prsrfomttur» fedT hjcteditas jacet ^ 
tisque dum conditio adiropleatur. Dres incertm adjici 
potell , efl enim inftar conditionis. Sed in diem ccr- 
tum inflitutio ficri nequit. D<nn ©er ifi (Srbt / ante- ' 
qoam dies vcniat ? dies retrotrahi nequit, toiz blc con« 
^o • eft enim eefto. pofitus * bcr Conditioo ||1 eilt 
' cventns fiuums incemis. Interea nemo hanres eft^ fed 
jacet hanoditas. S cotMltrio adimptetori llKScedic ha^ 
res fcriptus, fi non adimpleti»» cormic teftameotum. 
fit irritum> & fuccedunt haeredes ab imeftato. 

beo bem die tft ti ein anOerj, bcnn t)a ifl dies certus. Si 

pubcs eft futurus, \iSi%\m auA Cin dies certus fepn/ 
fed in effedu ti\ conditio. ^cnn dies incertus eft ra* 
fiooe qustiiionis quando > abec ni(t)( ratione an > Liu- 

wsACH t)at t)ief(B auc() gefe^en. Titius^ bcr foqfi fuMI 
Mr/ ^ btcfm Cafom ttc^ ni(Dt eoocipiccti (ftnnctt. o« 

mnis conditio eft qualitas adjedat dependens abeven- 
^ tu fiitom ittcerto. Dies eercvs ift alfo feinc Conditio, 
■ IDDW <itcr dies incertus- SSJO nun fcin eventus futunis 

. incertus ift , 6a iflfeinc Condition , bQ^ero mmii (Kipti - 

Titius i fi yoluerit, h«res efto, fo ijl biefcJ feinc Con- 
ditio > fi' t juridica > dependet enim folum ab h^ed^ 
Yoluntate. Verum hic nihil occurrit novi \ \n vera 
l»9dicionel||tt| aliquidnovi tlOCfommen. C^ndmoojoa» 
i-' snodi poteftativa hqii eft eoncbtio. Eijo comfitio in 
^rarteritom noo falcc # ittf CC probofisif » Mevium 
fiiilfe coafulem. 
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lcgatis , ncc non in fidcicominillis , & libcrtacibixs, 
pro non fcripta habetur. ( 1 0} 



(lo) Conditio impoilibilis vd moraliter vel phyfice non 
c{i coniiitio juridice. ^ic Particula cooditionalis Sf \(l 
ml)l ti ifl aber nUC Clne Conditio Gramnaatica, nici)! 
juridica. ©cnn rDenU f)Cl|Tct : hares eftff, Ji cae- 

ium dtgufi attiierh, fo uian la |ct)on gari^ gcn)i^/DaP 

bjcfcS poflibile ||1 / ergo non dcpcndet ab eventu 
futuro incerto , unb bcrgl'.id[)Cn conditio impoflioili* 
in leftamento n)icl) pro noa adjcAa gct)aUcn , iHrgciM/ 
baf ba^ teftamcntum validum i|l ^ UUD DlChC CCbci, cui 
fub conditione impoHlibili hsereditas delata erat. ^tDan 
fan objicint tPCCbcn : SBaCUm DOCb DicTeftamenta gcltClt 
foUcn/ quibus conditio impoflibilis adjcAa cft, Da DOCft 
bic ContraAus fub conditione impolfibili fadli Ungiiltifl 

iinDprononfadisgcl)a(tcnmucDcn? Refp 5Bcnnmiclc6cn^ 
fcI)ccQcn mic offt^ unD Dccienigc njdcc cin SJiacc, Dcc Da glaubte^ 
ict) bauc i&in cttpa* cinlllict) Dcrfproct}cn, mcnn icO Dicfcs ftinju^ 

(letban ^dnc : Si Salam ebiberir. Contradtus ergo ejusraodi 
non ralet , & pro ridiculo habetur. Jiflcui teftator ia 
a§one conftitucus aut de morte cogitans non jocari prae- 
fumitur 3 Da^CC McibCt DaS Teftamentum 6c|lc&Cn , & 
conditio impoffibills pro non adjcAa habetiu:. Gram- 
matice , populariter jjl cinc Conditio , ubi e(t particula 
St , non vero ftatim juridice & moralitcr i Dcnn juri* 
ilice tt)icD Cin eventus inccrtus CCfOCDcrt. Slun abCC 1(1 

fticc nic^tS ungcmiiTeS Docl)anDcn j Dcnn \ii m\i fc^on r 
bag c« \\\i){ gcfcDi^t/ noct) gcfc!)c[)cn idicD. vid. Hopph 

Dffi de J 3CQ. Omnis itaque Conditio debet effe foj/i- 
hilfs, Hanc DoAores dividunt in cafualem, poteftati- 
vam & mixtam. Verum fi rcs plene eft in mea po- 
teftatc . conditio non eft 5 Dcnn fo i|l fcin eventus in- 
certus Da , cur ergo vocas coniiitionem ? ODCC Dic ©a^ 
(t)C i|l nict)t mcre in tua poteftate > cur poteftativam ap« 
pellas ? Adeft cventus incertusi conditio. Ergo po- 
teftativa non eft conditio / nifi cafuale quid & incer- 
tum futurum eventum comprehendat. Vid. Thomasii 
Diff. de Jiltofamthas hdrede fuh ccndiHone pstejtauva i«- 
fiauto. Cafualis ijl aQcin Dic n)at)rc Conditio , quia de- 
pendet ab cventu futuro incerto. Mixtam &CaUCt)Ct 
ttton gaC ni(t)t* Omncs enim conditione^ fuat cafuales, 

C c 3 qaa- 
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£:npt£ (atit:» iiquiclem con|uii^tim> utputa: 5i iU 

eft. Si 

fcpai-atim, vcluti : Si iUud^ut iUud failmfHSrifi foi 
Up^t ^onditiom ol?tCOTp9 w<9 ia , ' ' 

^ » ^uo^ mnijuam ieftator vidi»» 

§, 12, li. quo$ nmiquam tcft^tor vi4it»; hicrcdcC 
ilifti^ui pQUiutc : y^uti , fi £r«cris 6tio4 pQregriium-« 
tcs, ignorans qui ellent, liseredes inftituerh. Iguo-r 
mUi^ enim tcftauo^ iautil^alipftitudonem noti taciu 

' quatenus e^ependcm sih evcmu futuro inccrto , (irtll 
|(( conditiones i quateous a tuo arburio dependenti 
|ion funt conditiones , non enim adefk evencus inccrtus, 
'5H6aeiu<iu ^jit (g^ tUe WWj^ ^ditio depcndiCC tlUV iUlH 
^ ^VC|itu futuro incerio , im Xbeil abtf a voluh^ 
Xm honiilpf -I cni a4fcrbu feit * 4. (J. Titius h«res cftoit 
Meviain ilini^I^. ii ^ Italum>rii; .Ccnrt t)a 4^- 

pcndim 1? ni(()i aSdn Don mic/ p6 i$'bdl^9t)gcn 
ratt)<n , 61) ict) nact) 3talicn rcifen »ia / unl) iit fp rt)ei( 
cl ^tcnc Cqnditio , fonDccn ii fpinmt aitft) Diclei auf 6a« 
felucf an / unD fo fcrn i(l eJ eine v^ra conditlo in fenfu 

jnridico. 13 ic Conditioncjf piaetericac & pracfem^s gnl 
((^en [0 n)enig iconditioncs pmpiiaei^.aU jcmil nam omQU 
CQliditio ^cpdlt In futurucn cv^0pwi ,^c?rtwm. Subi 
CQndiiiQiie poffibili quilibipt infl^ pot;cA 9, iMA fiKjui 
ird iii«rc$ fuiw fit t jurc fcU. .iicivion i Jjwfiri w 
• ««iti^uQ wac autt) bicfc^ crlaubet- J^m legitima iilis d^T 

|)efur pur« fine conditione. Modus unb C®nditio dit 

feriren ot)n(lreing , 06 ne W)on bffier^ / unD ftlb(l »on Dcm 

l-AVTERRACH , Hopp nttft Carpzov , confundicct WOCDefln 
55ennC5i,(£. beiftt ; 'titius JiaBCCs efto in fcxtantc. ut 

$at Doadx „ (0 jf^ciwr ,c$/ . all ojenn uno JS cinctkv 
«RO eten fo i^icl o» ; Si Qoih» Ijar i 

^ 1» Crl)fi3)nffi (Klommen/ t)ap cc Po(ftor metDen foO, i^ 
M( iU^t 4Uf tkKiUYcmu^ f^^ummiuc^tum((n!oiii9 
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TITULUS XV. 

DE VUI.GARI SUBSTt 

TUTiONE. 

De pJuriAus gradi^us ^ereWW^ 

PQteft auccm qiiis iii teftamcnto fiio plures. gradur 
hxrcdmn facere ; ot^patia» Si ilU Iwra n»mrit% 
iMi ksns $fi0, Et deinceps> in quantnm vcKc tefta- 
tor , fubftituere poteft: ucnoviflimo loco in fubii- 
&um vel £bWn neixilariiun haeredtm infUtucre 

IHen , unt) baber i(l ein folctXC haeres fub modo infticuws . 

' glciit) (Sctx / ec mup akt Caution befUflcn, baf crbt» 
^ Modum cr^lQen unb. DoAK MHxXm^ o&et; Mi @kU) re- 

ftiiuicm OQiRci bciimitgm mm cilteCondma aixeventii 

sBceM »or6an)Mn bec QMe e^tr nul^tf Mmm, M 
bip bie Conditio cxiftiret. ©ie Qiutio a6er ^ fo doh einem 

haerede fubmodo inftituto crfOCDeCt micD , {)at fetneu bCtf 

fortDern Sllamen / unD micO ooa einigcn irrig pro caation» 

Mutiana gel)alten i Dettn bie Cautio Mutiana , quae ita 

«. MuTio Sc/EvoLA JCco dicfU eft , gel^ei nut ba^in : Si * 
^uis. fub coodiciooe negativa inftitoms fttcrit». c. §, H 
nbn in Italiam ierit. Conf. Fr^. Baldiqmiis..^/imw 

^i) Sjabftitutio eft hivqlU. lAiHcutio gradfu ttberiori % iob^ 
ftituere ^dft fecuridumV tcrtium hxredem facerc. J)ie 

9i6mer raifonnirten alfo : fei) ein aroiT<:< UiiglucE/ meiiti 
eincr ab imcftato ocrjlerbcn mu^e , aI8 ein SremDer/ oW 
mSnt^ii Dergleiiten geute (etn Xcilamctu ma(ten Durf^ 
ten. Sfiun fonte e^ ober tomaien^ Da^., ob |4)on eintr eitt 
Sefloimnt a^tnad)!./ i^nD einca erben einoefeittv teumH^ 

Im! batres ipftituois. ni(|)t feQn lof oDv miQ i vgS^ 
IKC T«f^oc {bbtKrflcfbitt ift^Beaaiietti^teiiaiiieiU 
, Xt^ @ic fa^ten faner : Stn Tetbtor muf DQrftc()tig feon#. 
U)tfln er nic^t^alfieinperegrjjms, cXi ein.3«De,w 3iom 
0^ne £e(Iatnent (ierAtn mia ; Denn eS fan Ui(()t gef(f)el)ui , 

^tt. haEm. fcrincus. snoiiatur > aut adire. ao]it: # iic te- 
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44«iL iKn^rruT. JusTmiANi Ub. II. Tir. XV. , ' 

§. I, Et plures in unius locum pollunt fublticui^ 
yd unus in plorkm» vel fit^U in ftngulorunii vel 

inviceni ipfi, cjui Ua-rcdcs infticuu func. (z) 

Quam 

ftamen^iim eyanefcat. Ne ergo inceftatuf dccedat » ^ 
foll er ^cili hzredi pruno f«aindttm> ccrtmin» quarciim &c« 
fabftatuicctl* e^tKm (Ontt mi V^t in infinicom fttb« 

« ftifiuren ; JvsmnAHus afttt W %tmm% genug feo^ 
n^cnn otama()l fnM^mim n)urDe , m\{ ti nicOt probaUe 
fct), DoMae Oie (Srbfct)atft nictt babcn moUen, oDer mdE)f 
l)aben tonien. 6c fau faaeu : Si h«ra non cric . aut fl . 

nolit , auc fi non poffit eflc ha:res , perinde cft. 

jfl anjac eiu Umerfctcib / abec bec Lex incerpretiret e* $ 

lialiej acquipollcns fti). bu dbec Di< |. Cafus auc^ 

cxprimiren I V. £• toeim ei Pauius nicOr fcon miHi nicOt • 
fcon mir» oDer ^n tm, fb magfi Im c< «ipb ttwn» <SI 

Ijl l)ier bcr Untecf(t)ct& inter locum 8c gradeun ||| nodrm I 

nemlict) n?enn eS IjcitTer : Marvfas haere« efto fcc. bicfe flrift 
divcrfo loco infticuim , ec&cu abcc jualcicl) / Dabingegcn^ 

fi diverfo gradu in(Ututi fmt , foldJCJ! eventualiier ge# 

fd)icl)e(/ mnn ncmlitft Dec ecllc haprcs infiitucus oic 6rfr* 
fc^a^ n(c!)t t)at)en mia # pDec fan- Da cl Dann m(f)t n&^ 

tl)tg in Subfticutxonc» iKt^ ftcot)C Cafus • fcil. Noluntatis 
Imptitentia! expfimirft tOCrDeit4 mt^ ^WV^^ ^XI» 

tim anDcrtt fcbpn unrec |!ct) / n)clc()( iiiterpretationitqt Ms 

^ loegen alfo gemdcf)! miro / wik mon bafur ^lf/ IMI 
ber Teftator etn Tcilameiu flcmad&t uuD fubftituicet ftatCi 

cr ni(()( [)a6en lOOSiin / ut hscres ab jnteftato fuccedat. 

(j) Piures in unius locum fubftitui poflunt , vel unus in 
locum plurlum, cohafires cohatredi : Dcun olim galt Doj 
jus accrefcendin quod lex Papia fuftulic, unt)t t)d^|9|U> 
1)C pbrtio dedci^s in Rdpublicas vel Principis 'knif^te 
gebrai^r. Hinc in ftraudcm fLegis' Papi4 inve^^6il: 

' fBbAitutione^ d^hsnctdunr iiit^r fO ^tAim t^&i|cat/" 

nicftfi. ' SDaJ nennfc man fubftfcdrian^^igarctijj, bre* 

viloquam. Qu. ^JJie fOUtCn fte io fraudem L(^l^ Pa^ia|- 
' fubftituiccn? Refp. Da^ fam cx LL. XII. Tabb. ! Uci 
^uisque rei fjx legaiBt &c. 3)ie Subfticutiones iMltClt 

il)nen eclaubet i babec bcauc^ien jie Ditfc Cautct ' i^die 
^it «oN?^ « accrcfccndi^^^dl ' 
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Quam partem ji»guli fuhfiuutl accipiant » Ji par^ 
tes im fuhfiUtHi^nt expreffi nom Jmt. 

$. %. Et ii ex diiparibus parcibus hseredes icri|>cos 
invicetn £ibftici]eric> & nuilAm mencionem parcium 
in fublKtutionc habuerit \ eas videtur in fiibftitutio- 
ne parces dediile, quas in infticuQone expreificc & 
ilft (tiirus Pitts reiajpfi& ( 5 ) 

Si coh^eM fiSftiiuto aUus fuijlituatttr^ 

$•5* Sed ii inftituto ha^redi cohxrede (ubfticutd 

4tco alius ei fubfticucus iwn%9 divi Severus & Anco* 

ninus fine diftindBone refctipierunc^ ad ucramque 
f arcemXubi^itucum admitci. (^) 

Si 



• lanb ^al ti oegoKm . au(() 6eo bcn ^{^mern i(i Nc lezPa- 

pia oM^tHKP RHyiMlper ConftmitiMein JmiNi* 
imi. Hiiic fubfl^totio cohiiNAm miiios cft neoeflkfia, 

« *FieAiietflNC«»BAU)tmm {)at A^^m Pa^mm Pippaam 

ncn Commeiitarium gtf(|)rit5cn / it. Jac, Gothofxedus. 

(|) In bac materia fubftitutionis (jol); mt Huberus •bftiw 

rita, 3' ReguiacunbemcCiuxftion oi>ecCafu«iumcr(Een; 
. trfitSHtgal flCi)Ct bol^tn ; Qi^ uni ptaiei ^ niivi^ 
bot uuut 8c oteredks fibi inrke^ etiam in dtvetfi» 
pctiodif fobftkqi poffittt. !Die dnbi rc fRequl i(l : Quem* 
admodum i;^ftator dilcxit hatredes in innitutione, ita 
eos dilexifle cenfetur in fubftitutione. SlifO rjc()te( ttian 

ftcb in Dem Quanto Subftitutionis ni(ftt notj) glei^tn Sftci^ 

lcn iit Portionis deficiencis » ni(i arquales partes hxredi- 
liui a teftarore adfcriptx eiTent. Cafua cft ; Titios hr- 
ra efto in quadraotci Cajus in quadrantCtMatviot ia 
Scmiflei Titio Oijom tC Maeviom fohftitao.' Tititit 
moritur, td 6efontmt M«riat ohicas , Cajut unant 

• DtCCfi primus in triente>^fecundus in femiffe, tertiu* 
in feztante inftituirct/ lint) DiefC iibi invicem fubftimi- 

ret ©orben , fo mo^ , wcnn Der in fextante inftimtus 
' jlirtit/.Dcr femns in io.£t)ei(e gei(}et{et mtitn/ bm9 

• primut 4..ini)) fccundus 6. Uncias tcfoinnit , 

([4) Die ^rittc titt^l belf t : Subffitotot folbftinito intelfi* 
^ gitur eti4iu f^ttit^[u^ luftituto, ^ma awBOKi fubftitiits 

' 'Bc$ * . fimt 



44* iKSTixuT. J«$tuBai«Ub.1LTit.XY* 

Si ^uis Jervo , ^uv li£er exiJlimmAatur > injlit0f0 

fidjlitutus fu^rit. 

4. Si icrvum aliciaum quis patrcmfamilias arbi- 
t|»tiis, ludpedem lcripfitriCs li kxtts noii eijec> 
Air viuin' ci fiibfticuerit isque &smm « dkunifii 
adierit; ixseredicacem : Masvius fubiUcucus iaparccm 
admitcitur. {$) 111« cnimverba, Sib^fnn^n erk^ 
in eo qiiidem , quem aliclio juri fiibjedhim cflc tc^ 
ftator fcic^ iic accipiiuicur : Si neque xpiQ h;i^res e^rit^ 

neque. 

ir - *-i_r' . ' -, • I 1 II 111 > 11 «m' 

^iefMln ioftitittL f)(r Tefteor »ta tK^betl# fcmTO>» 
Ibmas foO (MM ezitnm Nlomtnett. Ex votymatc tdU» 
toris pncfumktir wdc , ba^ aucj) Dei: fubftitutus {ecmidhi 
|)(ni primo fuccedicen foB , tOtil DCC Teftator fo ciiixe (i# 
^ Hen haeredem ex teAamento t)a( ^abCtt niolktl / 6amit n^t 
\M haeredes ab inteaato fuccediUtn* Sacum et eNtl 
fO Oiele Subftitmiones gcina(t)t t W imquam hapres deficc- 
xet. 2)(r Cafus i|] Oitfcc : Mxviiii eft b»c% in(Hcatti$» 
huic (iihibtuimrTitius , Titio vera C^s gradu ultimo. 

SBtnn nutt Tidus (Ucfit/ ttdb .aqA > 

CCbet Cajus, qut eft liibfHtatiu iaftituitiMaB^io » quia 

erat (ubftitutus M«vio. . - 

(^) 5?iec micD cin Cafus obec Qoxftion proponiret/ ncmlitft 
ii fonte lcicf)t gefitcben/ Da fonDeclii^ fub Imperatoribus 

i)ie Servi Impcratorum JUl^Cilcn tt>ie biC libcri homines 

jltficitKt /lieuoen / obDem^et fonRen Dcr teftitus ferviiis 
t)etn.^ft<^.liheforom homlnumuntcrrc^iebenmaC/ coq£ 

OcTAvnrs tjnikARius tki ^e Vettjmris. . (hM^hngians P. |o. 

o^/; r §.z. .12. ^«rsIctttKb Servi jott ctecni mr 

^em anDern fur frei)e £eute angcfeben n>uct)eh. ^enn nun 
(tn Teftator eiiun Servum jum Scbeii inftituirct tjattc / 
' . lien er pro libcro homine gcbalten / biefem n)irb Sempro* 

niu^ 9 ein liber homo , fubftituirct / tempore mortis tefta- 

coris aber finDct ftct)/ DapMcner ein£nect)t / tinb fDlalicl^ 

inhabUis fC9 ad adeuodam hacreditaiem^, Qu. SBSitD Sem- 
. proiuiis» qui alias cantum iohftimtmeiat & exiftimabar» 
fe revtra Tobftimtum eflfe, tlUHm^iSCbel: Ktfp^ ^ 

finben ficl) auf bcpben geiten Argumenta: Pfc6*fecvo (|r«U 

let / bap / 05 ec f(l)On filC ftcl) hacreditaciim mcapax fCD^ 

tjniwt) fein ^it t>\i mv»^ ac^uinrtft ^m», 



neqiie alium hapredem effecerit : in eo vero , quem 
patrcm familias qlfe arbiuracm:, i\hd lignificanc, fi' 

ei> cujus jim poftea iubjeAus 
cflk co:^f cric, non acquilieric. Wemque Tiberiu^ 

Cu: in pcrfona Pgrcbemi fct-vi fui cQi^^li^ 

! ■ • '■ ' p * .*< ■ ' ■! — ^ 

SemproniQ aift Voitt) flCfOflt/ ha^ t)tt S^ttX lltltf Wttl 

bm tmntitm ^ntiHtimt in ttm Sofl M acquirireii f^» 
m , ^wn «Hc Tcftator flemuji , dqp few «ctt ir nim W 
toi citifl<|<n / Jtiitttfi fc©i tKiiiKiii ^ bafui; Oa(«n 
»im«i ir t(Mi uituitu feineg )>crm inaimirci. 3n 
ficscttMrtiflcm gaa n&cr, ia itt Teftator bcri fcrvum pro 
Jibcwhomine qe&altcn , fonnc man ni*t faocn / ba^ ct 
mttutu fcincg ^^rrn inftituirct morScn fcp ; fonbcrn Dicl^ 

: mtl)t bCC Teftatar l){o^ ttU* Affediion ju Dem ^HCd&t foU 

a)cninftituirct ijabt^ ^tm,m man faact . babcn Rai-' ^ 
. fpn. TIBERIW& abcc/ bcffen Aiv<)i Parthemus mamalfii 

auf fo(Ct)C 31C( inftituicct m^CDm^ dcqdim MAll Cafivii. 

. 5»c..(£cpafft qtmfm mtm mu Shm tll bic Sra^ 
c^c ^ :SajK t)cc tftciluna 9cf(?)cftcn, unb m bic aJonc hu- 

§. .A^^mifd- parfim admiuhur , DcrftanbCtt WCrbCH 

. loacu? einiac inm t)a6cit flcmconct, bnp bie tbeitung iti 
• fllcifbfiPoniDnes 9efcf)ci)cn muffc Dcnn /'^r r bcbcmci fonil 
bic =*5elffite. ww^r^ abcr NlJct nacb bcc 3lcaulim 
> iiUi^^ Cpeile tbeilen* Det^ citlfiiflt ^iil Juuanus 

' inaitictb^ Mcl /. 40./. ^ h^ed. p^kT Sr^ciAt : 

: l^EUf tn ho^ caTa ficmitTca fie^c» iu nt ^i/^^r 
tcr cun» qui dominua J|iftituti hanredis fiierit , & fub^ 
. ftitucum aeijuis j^rtionibus dividatur. SRa^ bcm Cr(!cn ' 

8ttiMitf fcbcinci ti alfo : ©cr ^>crc bc« ioftituictcn JJmcbt* ' 
Parthenii mu|lc Don Dcr gcbfcbafft brc» SBicac( fibccfom^ 
tncn / unb bcr fubftituirte cin SBicctcl ^ qu^drantcm» 

5(ci(bn)ic bcr crjlc dodr^mem. CujAcius a6cc fafllc; SRait 
atK oiim mit Noti^ fic^ctebcn , ti xs^ ^m 0$c^^ 
««c^cflanflcii^ tiob mific flclcfen mi^^ 
pprtionibiis dmdatiif j ^c Copill abcr , mctcbcc bic; 
{fotas i^qrum «((bt bccliatibcri ; bdite «cmcDnct , btcfc bcp*. • 
-Ibc 55u(()jlat)cn A. s. bcbcutctcn AUer Scmis. unb bicfec 

. SKc^nung ftimmct aucf) Schulting ad UlpUni fra^m. Tn. 

ai. §. 14. Dct). Meriixius obcc UXi bafuc : gfi babc bcc 
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. TITULUS XVI. 

DE PUPILLARI SUB- 

STITUTIONE. 

^'iwmf^i^ tffcUus^ origo 6 rati» pufillarU filfiu 

Llberis fuis impubcribus, q«ios io poteftaiie quis 
habet, non toium itai ut fiipra <&iiftus , lub- 
IJjimere potcftj id cft,uc, li ha^redes ei non exticerint, 
idiiis fit/ei hscr^i: .fcd eo ampUus , ut, fi iixredes ei 
«rtiterint, & adhuc imppbcresipormiftterinc , (k 
cis aliquis haercs : vcluti, fi quis dicat hoc modo : 
TitiusfiUus mns, km$ mibi ^o^ EtfifiUus mass bir 

f'» • ' ■ . .. . : * , 

«fccfft m fi* ttttb na* *cm?aMiiim W«ctjlortcncii t*tt 

'migetmenj cc ftdttc il(t) huc Quf 55efc^l fciwcl ^wffi . 
€rDe aufgefnl)rct , unt> Imrum autt) bic t^clffre qcda^icr 
erbf*afft m&ffen faftren laffen / quia foienmter hxrcdi- 

tatcm non crcviffct. Lib.^. Ohf. C H- Lkb* |. VaruM. 
ex Cujac C. 4^ 3a bamit DiC ledio Florentina f ^RRe 6«)^ 

- tctaltcn i^crbm / fo meDncicr Varian^. i.c. lKipDie5Boc# . 
* ti : ^iS^ divkiaiur , fo titcl bcDcuten fintcn , oU Otc 

SemMel foifCnf DCI! inftitmu» im)) fubftitucus t^tifH; 
S)e«nafter beBeut<«a^ usei^me. &avn» s4 Eclog. j. 
. ^.34 Bisque dle tmmetol» amk fetmss abet & hmistm 

EtadEclo^am. 8- ^^^^^ undtcirM tufn tne )am 

uperat annus^ Alter ab undccimo annus ijl J)a5 

5vat)r/ n)cl(l)e8 bcreits Vighus bcnicrcfet ad §. /»/?. 

''^KioWt ItieitlC ©CDancfcn tn Gundln^iams P. ^o, Ohf. 

T4erfhC^f»is Snec&C Partbemo |U i(f(n. drjAOl 

gBCQnunil tfl Wc .nKl^rfi(|emli$fl^ Cnr^ eoim fnbttum 
^'fion potios' W^etMfanci rH vd lUtxime partet iiueqaaleft 

faeiendse , cui & veiba ^{f^untwr teftatoris faffi^aa<k 
tur^ quam domino» qal nicra cantum ratione juri^ ni- 
tttur > & dc quo tcftacor cOgitare non potuit » cum eum 
isftitueret • qucm liiKrum c^ddut. : 

-..■„ * ■*■ ' : * ■ ■ •■ tO€* 
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' Ds PumxARi SussTiTUTiiiiau 44.1 

, i m • I I . , t I , 

- ^u^m in fmm tutelam vemrity ideft, aiitequain pubcs 
fa^us City tunc Sejus hAUS ifti. Quo cafu^iiquidem 
mn exdceric haeres filius» cunc fiibfiimcus patri fic 
li;vres : li vero exciterit ha:rcs filius, & ante pubcr- 
cacem d^ceileriCt if^ iiUo iic iisres {jibQicutus. Nam 
fiMmbus infticucumeft, ut, cum ejus ccacis filii (Int, 
in qua ipil libi teftamencuin facerc non poiIunc> ^a- 
vemeseisfacianc^i} * 



(t) 6^ tfl fierfif? q^fagf, baf bie materia fiibftitutionum 

bcm Raiionnemenc D^r 5H6mer / ba fit fuc eiii fjroj 
Ungliicf q^halten / m^nn etnec o()ne £e|]ament M^iiMm 
'' ttiqh, 9(|Io|Tcn. Stan fa^ten fici wmger 
' lin tltiglucE fur euien ^npiacii fep/ mmi (r ame piibeitcteiii» 
> nnl) aifo,ol)ne ein ttitameni inottien ta Diirffen ^ Mfhirbe, 

y ulgaris fubftitutio i|l aOen aemein , Pupillaris jfl fpeda. , 
lis* foli patri & ei> qui liberos babet in patria pote- 

• ftate, competens. (5ti:^c f 1}le<0te jnnften ^a&cn ft(0 9e# 

tDUnDcrt/ bapNooDT defendiret^ pauriam poteftatem et* 
* ' lam po^l morteita fe exerere & effe<tem. iiabere. j^eC 

• fTel)et man ei eu«)rutfli(t) # dum pater yi patri« poce: 

• ilacis in tcftamcote iibms fois haeredei fcribeie > pn* 
piBariter fubftitQera poteft. S>iC (H((MI Wl/C asHf 
leftamenta : Peregrinus > Servns teftamentnm fiicere noa 
poterant. Ne quis igitur ut peregrinus moreretur > fo 
nclCll fie auf bcrflleitftcn fubftitutionem pupiUarem. 2)C 

teafer mac^fe aifo ein tcftiment, fo mt)l fur jic()/aW fut 
feincn '))upiiien/ auf Dcn 'ioii , oenn biefer «&te adcptvBs 

poberutem i^crflerlien folte/ ne pupUlus moriatur inte* 

^ ftams* 3)tefe6 tonte ba* Sater vi patrise potcftaiis tlHinr 
OftfiNlMi^ iMI ii l)eiifec : Quod paccr tL fiUus liabeaoy 
. tar pro una perfona , tc dum filio impubcri condit 

' teftamentum, libi ipH condit. Mater itaque» quia pa- 
' triam pottiktem non habet , £iiio impuberi non con- 
dcre poteft teftamentum. ©a^ J^jtamcnt nUU / fo Dcr 

IQatcr fur fcinen unnumoigen @oi)n madKt / enii)aU jUf 

81^ Die pupiiiarem fubftitutionem> mel^ebartn be^ 
>ei/ tc$a auf ^en ^aO; mnn (e^ii^piiius ame pa-i - 
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' 'Dt fui?(iku^hne me^Ue taptu 

%. 1» Qiiafatione excitati > edam conftitutioneni 
pofuimus in noftro Codi<» > qiuk .proQ^e^bim cft - 
Mtjfiquimante captos habcant filios , ncpotes , vrf 
pronepotes» cu;uscunque fexus, vel gradus , liceat 
dsi ctfi pttberes fint, tA cxeniplum pupillaris fiib- 
.Aitutionis , certas perfonas fubftitiiere ; fin autem 
rdfipuerint, ^eandem ^liitutioncm infirmari (aiaci-^ 
«us \ & hoc ad exemplttm pupilitri^ fubftittltioiiisri 
^u«,poft(juampupillus adoleverit, infirmatur. (i) 



mtilerbcn foUe , bemfclben lematil) fubftituire ; Utib a(f(> 
' wirb 6« .Subftitutus crft €rbe / menn Dcr Pupiii ame pu- 
btttitevi tmilirbcr. seBcntt a&cr ber Pupiii pobes x^ixhi 
fo tMriicrct aucb bie pupiiiaris fubiUtutio it)rc (BuUigfeir / 
mil W PupiU ti«n fcU^ eiti Scflamcnt tnftben ^ unb (1(0 
ctnen erbm mtlitfM tm gttm t|l i)ier»e| nocb.bte i 

Db bcr Cafus n«n - cxiftentiac (rdliect fi pupillus (^ube» 
tion extiterit) luglei* au* DcnCafum abftmcilu* (fi^* 
cct ab hsereditatc) M @ei(cn bC« Pupilli > & itthabilita* 

tis , uno vice verfa Dicfer lencn untcr begreitte i ODci? 
irtMT n6rt)i9 feo, ba^ jcDcr Cafus in fpecie exprimirct mcc* 
ben muftt^ .*tfp. oiim tDor c8 jmar fo/ aber ber «aiji 
..^M^ifecfpifiiivs Fi^QMMfs boi o(ub bec ^anb oermci^ 
itet r ba^ Meinwpxetatbtt ooh ctocnt Cafu auf OcH anbcrit 



m pr«pott^ 



lOOtOcn- L^*ff'ih vulg^ & fup. fulffiH, 
(l) 3>ic|cr dc exemplari fubftiturione ^lti iaW 
teft ^raaationettt^ de veia fttbilitutione > m\\ jcne 
tteittplttm ten smftatsoncnf bct UQtern ttufiSICtOlttmcn, unD 

befhbcr barin, ba^, gleicbmic citt:a8otce ffiiticttt-Fu^^^^^ 

fubftituirct/ eralfoau(t)feinemMi<> n^t««*P»'j^«^** 

' tiofo itt eum cafum fubftituirm t&ntC , mcnu Mejtf iJfC^ 

flcrbcn foltc, ci)e unb betjor cr i\x 9Bcr|lanDe gcfomimm 

• Muie igitur filio mente capto fubftituitur excmplariteri 
T ^ ad cxemplum i ad imitationem fubftitutionis pupil- 
larit» Mulmm f^a difftrctttiaf occurrit i i) Iti pupil^ 



Digitized by Google 



^ De Puf iixAJw ScBSTiirunonii 447 
»■ ' ' ■ ' — ^ — ■ ■■■ ■ I > ■ 

♦ 

Fr^frimm pupUUris fui^ittaimns^ 

%k 2» Igkur in pupUlari fubfticutionc, fecundum 
jpragfittiim snodtim ordWfa 9 '<iuo quodaimmMb iiinc 
tcftamenta : altcrum patris , alcerum filii ^ tanquain 
iiipie iilius iibi haercdem inftituill^t: aut certc unum 
ceftMitttitom eft duarum caq&Qunj id eft> duarum 
J«rcdiutuni. (5 } 

AlU 

^pafi pupilUci ceitse pecfoox fum fubfiicaeadiB» fciU-» 
itet proximi cogC0ti»primam 6ln, deinde fiatces,men* 
te capti .iaodem exmuid« S>a< JIMIC ilM^ I|6H^^ * ' 
gemefens fed amabanc teftamema & fifco etiam omnla * 

fubtrahere ftudebant. i) ^Ct) ^ftll Teftamento impu-» 
beris t|l bic Intention, idi teddmentum pupilli foQ fi^ • 

lonflc fliiUig f<i)n, bip ci: pubes micD/ unb fict) fcli^H citt. 
Jejlomcnt infld)cr. 3)ic Quafi pupillarls obcr exempiarit 

' fubftiiutio abct «ilt fo lon^e / ali btt meme capcus fo t 

MftNt. ?) 2)ie Quafi pupillaris fubftitutia fitttmcaMt^ 

Qi4)t a patria poteftate |)cc ; loit mK|> DiC^XuiM! 

quafi pupillariter fnUtitfurCtl # fellltt Hiail UM ^lit tit 
• UatilcliC^C titk/ ro^yjffHatoralem, jum fflfimw* iflt 
alfO nUC bacin ba^ tertlum Comparationis, ba|/ glcitt)* 

' mi bet SBatcr fcincm fiiio impuberi cin Xcjlament macDcii/ 

Hliib auct) fcincm i^Iio ^ente capto pupillaritcr fub* 

fiiniicmfaa^ii^cititgeS^^ ^iiStt iu9& 

Ipi^aUaiiter» 

0) QP* Quomodo fubftitutio pupidark iriftituenda « |in& 

Dcc SBatct: 1. Teftamenta , o6cc au0 ttuc cinc^ mocbcit 

fonnt? I^efp. Duo i^uodammodo funt tefiamenta , du« 
plex eft ha^reditas , duplex aditio , duplex harres > du- 

plez voluntas. Unum tcflamemum fon ii t)eijfcn rv}uia' 
• ab uno Tdliioce perfichur p quia non XIV. fea t^ti«* 
. tvpi Vil* teftes. re^rumur^ v^uia A ftmel^ tcftasMlti 

Hpatau. Duftoi iif^r fd tf, IDMIt MOn Nnoctllct , qu^ 
t^Alpleic adfi&^hiuredis kiftitutld». Subililiili# enimf^o^ 

quc eli Inftitiwo , & ulteriori gradu tantum fit. ®4 * 

1(1 amt) diipicx aditio h^reditatis cocf>ant)cn^ iiemlicb hx- 

reditatis patris iinb hAreditatis fihi. Sic certo xefpedU * 
. imum & certo refpcdiu dupl^x eft teftamencumi Ca*^ . > 

ipiM j(eftamiiiii#/HP^'<-| aa£k laftalSaelHkMi-^^i^ 
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j. Sin aucem quis fbrmidolofus fitjUt timeat^ 
mt filLls ittVS|Hi{^|i]6 «ilhuc, «X ao«quod palam Cub^^ 
jftitutum acceperit , poft obicum cjus periciilo mi^ii^ 
jrumfubjaceatj vulgarem quidcm rubftitutioncm pa- 
lam («cere» & inpripiis cefWmend parcibus ariiiiiara 
debct: illamautem fubfticudoncm , pcr qutknt , fi 
haeres cxtiterit pupiUUs, & intra pubertatem decefle* 
tit, fubfdcutus vocator r %iradm infcrierib« 
partibus fcribcre dcbet , eamque paftetti preptio ii* 
tio 9 propriaque cera confignare » & in priore partc 
tieftamend cavCre, nc infcriorcs tabuke, vivo mio,fic 
adhuc impubere , aperiantur. Illudpaiameft, non 
iclco minus vaUre fubftitutionem inipuberis iilii» 
quod in cisdcm cabulis fcripca fit, qumus fibi quls' 
que hxredem inftituillet : quamvis pupillo hoc peri-* 
tfi]lofumfiu(4} 

Qiftm 

' ou. JJan bttSwa f«intm@pl)n pupiiiariter fubftituiren/ 
- «bnc M (t ttc firt) m Stftomtnt rao(t)tt ? Refp. ii»etn. 

SuHianb dl fequela teftatnenti. & mog fonlt (Htt 
CJrtmunfl WWftcn, WittC tWll , «m vitiatur tefUmai- 
tum ) ja (< litfltt mSf «m MHWI/ «fllll-tf ilMliffinb* 

ttn 3tittn (jtfcOcitbtn ift, modo fat ttm c^atei^ ar^ 

mm in PraleS. adDig^ l)0t&ltfftl durtweai idpeftuai 
ICtfflitivWCgtjltatt. fin!) diverfae relationet , Di( ma* 
(btn afitC itine Comradidtion. Hinc fluit : S« vitiauit 
tefkmentum patris, vitiatur etiam pupillarit fubltiturio. 

.Qu. 95tf6mmt bk SRulttc ttint Legitimam ? ©tc eoj)ii 
Miit iU; )« fcitigc iMdaftn ? Refp. ixc ®o^n bat bol lu 
Mm mS». fontxcn DtcSBotecr bcc ftintc gciit 

. {(ttK legkiiinm fi^ifl ijl- «it» IHtMnttt fiC IMM^ tM 
jure Itriao nic^ll. £)al J»*- C a n *i ii qBl >i Ote i)0<|> 

«mtDntt, (6 fto nnbiQtg. Ult» ten^pobmaw vM 

pupillariter fubAitui nequit , )(bO(t) fon fOl(t)t( Cin MUct 
tbun fcil- m bonis pupilli fui a fe profeais. > • 

(4) S)(C SB<utc fon tcdlitf» paiam , offeniUcl) ftin ttftomtni 



^ Quiias fubfiitHttur. 

$.4. Ncm ioiiim tamen harttdtbus infii^ 

bcribus liberis ita fiibftituere parentes pollimt, ut,S 
hsiredes eis extiteiiuc ^ ^ ance pubenatem morcui 
fuerint» iit eis lueres is« quem ipfi voluetinc: ied 
ctiam exhaeredatis. Itaquc co caui, fi quid exhxrc- 
dato pupillo ex iiseredicacibus» lcgacisve aac donatio^ 
iiibus propinquorum acque aniicdrtun, acquiiitum 
fuerit, id omue ad fublticutumpercinebit.(5^ Quas- 

cu^ 

> pUlos «leos bseres efto » & niti MxYius harres fit » vd 
intra tempora pupillma deceirerit, Titiu^ hanres efto»' 
jDortn WU\ «xA^ ^ vulgarU liihftitatiQ. thm iti «t«, 
jpnffa fubfticiKioiie pupiltori latec edaai non exprefla 

. valgaris » q\ix pricfumitur ex intentione teftatoris. 
pupillaris fubftitutio praifupponica aaycitf Da^ bcr im- 

. pubcs (gcfte fcinc* S8aterg tDotbcn / ttbcr in ixr ?OJinbccji 
id^ngfeit gcitorbcn , Da cc ftct) Hin Ztfiamtm madl^m toiU 

« IICIl. & Qtf(t)itftU Oifa bic fubttituciavpaUm, fi pater 

; nmiinat hxredem. SiOein taSorccnmiet m(^i:diiacii/ 
-mib «lil nutK tMim iofnt # iM bcctlMrrfs ftibi^itnmi^KH 

^ fcon (iD8. Hioe cedt vcl aLmifuiifikiiit» mmtt 
* i. faget : NifiMorvius pupilliis hieretiit» ille iiacres 
cilo , qui imra , fcil. quem in ulcima cera fcripfit » iu 
.ifine tabulae ceratae, Darubec mait)U tt tin linum^ jofl CC^ 

mn ^aDen ^erum^ Da^ td nicmanb lefen fotue. Dieftl 
iDor tine Caucei fe<»iritatis caufa, meil ^tticr^ w btfmlf$- 

m flunD/ Daji Dit haBralcs AibAttud Dcn ^iaeti mS^ 
Um itbtU (icbe;t mbHjtWf^m inte pubertatefadecedcftttt» 

muttibtirimfitbv^ vtm 

^ erant bpmiaei avari » faaaQ^tacimi appetentiflimi , 
nefici. Vid. Salmasius ik Siuhjigna^, tefiam. & Bruckkeri 
DilT. /Ipenma tefiamemerum, Si^iSAJLMiiscuM 

feat ^ fan mil.fl«Uc*NERo DeWffen. * ^ , 

(r> aseil Dic patrla pocdias mi)i (m^MMiii m^^ mui 
<ifi SBtttct (etneti^^fei gl^ ocbacredirees fo rogte wSi 
Der SBater fcinem pupiilo exh«rredato ctn £ eilament ma^irif 

ItnD felt)i0em ratione bonorum; matemorum fubAituuClt* 
i(t auct) nid)t abfurd. Pater ex patria poteiUte fiae 
canfa etiao» inwttbercia exha^redare pocerati gUi(tMI^O(^ 
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amqiie diximus de fubftitutione impuberum libero-^ 
runi > vcl hxredum inftitucoruai > vel ejdisredaco' 
jnimf eaclem eciam de pofthmnis uitelligiaius. (6) ^ 

. FupiUare udamtniHm fequtU pateirnik • 

§. c. Liberis autem (uis teflamcntum nemo facer6 
poteft» niii & iibi faciac. Nani pupiliare tcftamen-* 
txun pars & fequela eft pacemi teftanientt : adeo 
uc» /i patris tcftanieucuin non valcat j nec iiiii qui^ 
ilem valebic (7) 

Qmmodo Uims fubfiitmtut. 

$. 6. Vel iingulis autem liberis , vel ei, qui eo- 
rum noviilimus inipubes morietur» fubfticui poteil. 
Singuiis c]uidem> li-iMxninem eoran inceftacum ^k- 

cederc 

b(t)UltCC ibn in patria poteAate, & nc naorerctur ur fcr- 
vus » cunn aliundc habere poiTet bonat pupilJaricer et 

• filbftitucbac pater. ^(Ut JU SaSfi ba f(ittC exhxredatio 

^ ftie jpifta caufa Dorgctiommcn mcrOcn f an / {oiumt if 

lONBf M I D( M PupiUtis csbrredatus Daj Teiiaaien* 
tnm paMffflnai per qucfdam iisofficiofi ailMMfi fl^, 

miD jmar inncrl)alb ^a^ 6(tnKiact Dcr Pupinus 
(iia 9 fo fan Dcr aSatcr no(t) effeau «xhacredircn/ unt> 

iKnnOll) (Ol4)Ctn xatione bonoriun xnatemoruai fubAitui- ^ 

rcn* 

\ ' (6) Pofthumo etiam tellanicntum condi poteft » quia ia 
. lavorabilibQS nafciturus babetur pro nato. Atqai hoc 

• maadflBC faYorabile cA » haberc harrcdem. XonitRt Dol 

JtiiiftgarMlwaiittMcaeBctt, oDaiiucit iMig/ fo mae 
t)o4) bic provtfio pauMf nt(|)t ju impnAi|i|ii , at)cr fibcrrt 
j>atjff(n ju »crtfcn* £)cnn nunmct)r fetuc {tc obncDctn 
i]i4)t gcltcn / ftc gcf(t)abc nur in cvcntui». 

(7) I3e duplici refpcAu fubftimtbnis pupiUaris fupra <S« 
Sx tcftamctitum pattU MltDm eft» nulium etiam 

fll pupiilarc. X>icf( j tfl gon^ niitjir(i4) / tap Da Tc- 

• ftjtnentiim pupillarc cinc fequelt TcBaflMitlfpatenu 

jciici nidu guUia fctjn tan, acnn Dimii ii6cr Ovn s)m\o 

fcn pcnorff^n llt Cadente enim prii^clpalif cadit ^ 
^ accedarittj». ^ « . < 
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cedere volueric : novillimo , li jus legicimaruvn hx* 
ledicacumincegrum incer eos cuftodiri veliL (g) 

De (uisfiitiiUonc nominatim Mt gencratiter fa^iU 

§. 7. Subfticuitur aucem impuberi aut nominatimi 
veluci: litiui bdra auc generalicer, uc: Quii^ . 
fiffx mihi b£r€f eriti Quibas verbis vbcantur tx fiib- 
fticucione, impubere mortuo fiiio,iili, cjui &: fcripci 
func hsredes, &excicefunCj .& pra qua parte Im* 
redes.fadi iunr^. (9) 

Quamodo fubftitnAo pupiSsris fi$utur. 

§. g. Mafculo i^icur usque ad quatuordecim annoc 
iiibfticui poceft : toBmkue usqne ad duo^ecim «nnos. 

£c [i hoc ceixipusexcellcrint^fubfticucib evaneicic. ( 1 0) 

iC» m\jt, aU cin Jtint)/ fo fan crentwtbcr ob 

Im in fpeaie fubaiciurcn, iDct an^ tKinrmiiCQ I (ini 

lCttcn m «taie impubere MCHcrtot ttkX^ 

(9) HMiifMtstti vel gaMraliter faUKcoi poteft. 2>crTeff«' 

llator tan fagcn : Mxviu^ fiiiolus haeres efto > & ii iit 
impubertate decedat» po(^quam meus hseres extitit , Ti* 
tius ipfi haeres cfto. Unbjoauct): Primus ifimuniScbCr 

Secundus mcin @6^lcin i|] aiut) mein @r6c« @otre mciti 

@5^niltn imra tempora ^upillaria IKCiiCCbcn/ fO foU lCttl 
CrbC ^lt I qutiquis mihi hxres erlc. 2)a Q)itD aM 
fupponirct , ba^ fett Satcr Dcnt 90()it lilicn Cohanredem, 

otnl) ctncn fimaneom m Me Cctte gcfcQct ^atc. S)cmt 
taf Oiefc^ 9ef4)et)cn tan / oenn bie legitiBcia nx^i (wirct 
wirD / W gac f ein dubium. 5Bcnn 6er Coh«res ni(t)t ba 
' tt/ giJt auc^ bic Subftitutio pppiiiaris ni(()f. 2)enn mec . 

foa al^Denn De8 Teftatoris (ScbC feon ? ©iC h«redcs ab 

imeftato fonnen nvi)i fu^edircn mcgcn Der gtegul : Nemci 

' pro parte teftatos & pro parte inteftatus decedere pot- 

tSL' S)cr Sattt bcKt «n Scfiamcnt mHm wmu Er^ 

HM vilttic fbecedt ab inteftac#. S)feooiinexlo||td)de« 
xnonftracio i|l jmar ni(t)t neceAria» Oftcr bO(t) in Jikre Cl« 

vili tanquam arbitrario fufficiens 

(10) Subftitutio pupillaris fle()et in fubfidium / unD alf» 
^CCt rit.attfi.flKm dte in?poberes refpcftire 1 14. SaftrC 

F f 4; alt 
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^ibus j^upi(larUer mn ful?Jlituitkr. 

§. 9. Ettranco vcro, vtl fJlio paberi hxredi infti- 

tuto, ka liibrtituerc nemo potcil, uc, li haTes extite- 
rit & intra aliquod tempus decclleii^, alius ei fit hx- 
res: fedhociolum permilliim^eft, ut euni per fiaei* 
commillum tcHator obiiget alii ha^reditatcm cjus vcl 
totam, vel pro parce/> reftitu^e. {ix) QuOd jw 
quale fit, fuo locd trademus, 

TITULUS XVIL 

QUIBUS MODIS TESTA- 

MENTA INFIRMANTUR. 

QuiifUi modis tejiamentum infirmatur. 

Eftamentnm jure foftiim usque eo valet do- 
necrumpacur» irritumYc£iau(i} 

ait fttiD > txtui ba toiine» |tc per 6 a capa«tate kgali ciit 
ScjliitiKnt BKirtxn. ^ 
(11) SB« mm bcc 50atec flcfaciet : SEBenn mein €ol>ninner^ 
ftdlft ao. Saftccn wrilerben folie , foB xitius mein Sc6e 

frt)n ? Re^ 2)enn i|l Ci {etm fubftitucio pupillaris * fed 
aut vulgaris , auc iidcicommiflum famili». Alius cafus : 

BBenirciiiSBaicrfeinem 5Ctnbc pupoiariter ibbftituicci kk* 
»i iNtf Siitt) flic&t / Idfftf dnc QRufier^mc MimiMMc 

' €r6f(t)affi M Stmitii Rcfp. DccSuWUiutus, nitfjt bic 
' IRuncr. 3)et «Baur ^ai ba^ £c|lauKut aemac()t ^ n c^t t)aS 
JCinb^ bai Kinb i)at alfo &te ^utter nic^t prxreriren fon^ 
ncn noct) trollen. ©er Sater ifl feiner grau fcine legiti* 
aiam f^uDtfl. in praxi faget mon bem o()nqeac()ret : 5)ec 
CoDn i|l bec iD^unec ie|;itimam f(()ulbig/ gUicbmic ftc liKII. 

jDcC fubilictttus fuccedicct jOKIC bcm impQberi » abCC llte 

sHmtc mtm ibcc ]cgiuniaiii.a5 / mci( feM.XiM» jiitfe 

CiYiii obligicet tDOC/ ibc bie Icgitimam JU Joffttl. * 

(0 ®iSl)eri|l erfldrct njorbcn , quomodo teftamcima con- 
dantur, «t firmentur. Stiin muf man audV HHffen / <)ueJ ) 

M(d^ ittiai^ iofiriiiffltm'. Jgri« tS^&mk oaiidfci aon 

poteft 

i ■ . 

L iyui^ud by GoOgle 
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Qua/^do tejlamentum dicatur rt$mpi. Primum. 

de adoptione. 

$• i. Rumpicur autem teilamentum» cum in eo- 
4em ftatu manente ceftatore, ipfiiis teftamenci jus vi- 

riatur. Si quis enim poft tadum ccftamencum ado- 
pcaveric iibi filium per Imperatorem » eum , qui eft 
iiii juris; aut per pra^orem, iectmdum noftram con- 
ftitucioneai, eum, qui iu poteftacc parencis fuerit: 
teftamentum ejus rumpicur quafi agnatione lui hsre- ' 
dis. (2} • 

D$ 

por^ft teftamentum» quod vel ab initio invalidum eftt 
vel ABi^ poft fa^ invaliduai fic/ Ab initio invalidum 
eft id , quod non rite cofldijtttm «ft» i« e. bft Mi fwi^ . 
snalia Memua juris VSH^ obfcmM »OriMI# e.g. tatNC 
tHimenis reffiinn feptenarhis ni4)t complet (tcmefm 
& tale tedamentum ipib jure nulium efl , injuAum eftt 
quia formalia jufta non obfervata lunt. Solemnia enim 
funt ftridiffimx executionis, & ne latum unguem ab* 
l)Iis recedi potefl ; t(tt)er contra prxteritum filium bai 

^eftamcnt Uvm £ffea ^Nu fan / m\{ c< nic^t rite ims 
fmm mrbcn/ meU Mcfittiu ni^tnteauibccCciMtift^ 
. oii< IKC Siimiie/ i» qoa erat, auSgefcttofftamoiteti* 

danmr eciam tmamenia , qiue aUqttamdio fnbfiftom» 

fed ex poft fado concidunt , rnmpuncur. !S)aS !ICoft 
imfirmamur leigei f(t)^ll / boj DaS Tertamcmum anfaugj 

firmum gemefcn , Dcrnact) abererll infirmirci morDen. Sunt, 

qui diftinguunt inter teftamenta , qux jure non fiunt» 
& ea , qux injufte fiunc. Ad iUa rofiBCunt foleaniitm 
defiiAiis» ad lurc, fi filius a panEe|ni0teritQSf «otocpos 
ab avOf DCC lueres ftios ifl. 
(1) Teftameimnii mMem diligaltia fiiftnitf vatct Sed 
poftto, Der Teftaror 0ir6t 1 poft flCKirtem nafciiur poft* 
humus, rumpicur tefiamentum. Pofthumus nafcituc 
yel iferus^ vel quaji ^ qui hacres fuus fit , qui proxime 
aunc tefiatorem cootiogit. Per haoc agnationem iuh. 
turalem aut civilem nimpitur teflianientum» ^in arro- 
gacus mfi plenc adoplatttf ift «i# mdn A|Bams dnis- 
ter calis. Ifgo m$ fC cilisnecBctt 0Me infticoicM IMS» 
tnn* Si pnsteritiii» nunpit teftaiQMami cft 
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De pvjicriore teJiamardtQ^ 

$. z. Pofteriore quoque ceft^mento, quod jure 

perfe^bum eft , rupeiius rumpioir : nec intcreft , ex- 
titerit dliquis h^res ex eo > an non : hoc enim iblum 
fpedtatur, an aliquo cafii exiftere potuerit. Ideoquc 
ii quis aut nolueric iucres eile^ aut vivo ceftatore,aat 
poft mortem ejus> antequani haercditfltem adiret» 
deccilcrit^ aut conditionc, fub qua harres inftitutui' 
eft» defedusiit ; in his caiibus pacerfaiiiilias incefta^ 
tus moricur. Nam & prius teftamencum non valet, 
ruptum a pofteriorc \ Sc pofterius a^quc nullas habec 
tires.9 cum exeo nemo iixres excicehc. ()) 



Aitius & mordis filHis fm (etucvi. PafthoniQt ren» 

mu^ geUbci i)at)cn , m\t> M m oabr&afTuc ^D^cnfct) unb 
• ©ol)n 9c6o()rcn morbcn fci)n / Dcr hacre» ^nc fc^n tomm/ 

tint) aui) nxitC ^CtDCfcn / deblto modo natus fuiifec. 

aCcun Dic Poahumi mtcDcc jlcrbcn , tan id) boct) mtcDer ex 

ceftamento rupto cibcn. Vid. infra ticii Je Benor. Pcfejf* 

XeOaneatum prius perkAum rumpitur per tefta-» 
w^xami poftenns fimiUcer perfediun^ . SBtll CcM Ite' 
de liltiaM voluiitate. S)M teftatneufum i ioy i8ii »iM» 
Mt , bcnn tXirin ift ultima voluntas. Gva. MatiMus » 
CuTACi! difcipulus , fagcr: Rumpi ^ijfc t)icc fcindi » ti 

fci) cbcn (0 , a\6 mnn \(t) tm j crflc £c|]amcnr 3crri{fe* 

• lUbcr taS lClJK trftamemum , Q)C((^Ci rumpirCH foO , muj 
.periedc validum f(t)H* ContraLcges condicum non e(t 
tenamenmm ; bcun aOC ultimx yotniiiicet (KltCtt i^C 
JtrafFljUll tnm Jure CiwU. Ulcima volQBiii noa juri* 
dica non^eft ultiaui. Qcu SOlnf i^Mu^ revocicill 
iB uhimo ! Refp. & (le^Ct bir frCI) > abcr eo ipfo »duiii 
condis teAamentum poAerius, perfedlum prias non va* 
let» licet in priori jurafFes, te nunquam ab ea ultima 
voluntate receifurum effe, Hominis enim voluntas eft 
' 4unt>ulateria usque ad mortem. !Dcin f erjurium , bic 
inconaaatiaiii Uflt man t)i(t) DCCaoaPOrUn* Memo fibi 

.ttbiigacioHem smpoiiit, sibcriMin iniScfiaiiiint bieSMw 

mttl CIQKI f!ci)et / lu meDeos adjuvec • t(t) IMll tcm aiftCC 

Scflamcnt mntHjm i ober baif anbcrc foQ ni(t)t §cltcn , fa 

flid^ Cj Cir^t ilar(f C FxaEfumtionem juris concra teftamen- 

ttim 
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Z)^ pojleriore , i&^^x m mftiMus. ' 

$. 5 . Sed fi quis , priore, teffamento jure perfeAtv 

pofterius a^que jurc recerit , etiamfi cx ccrtis rebu^ 
ineo hxredem inftituerit, fuperius.tamen teftamen- 
tum rublatumeile) divi Severus & Antoninus Augu- 
^fti refcripferunt. Ciijus conftitutionis verba & nic 
anieri jufliaius > cum aliud queque prxterea in et 
conftitutione exprediun fit. imfirm^$s Stuerfis & 

tum pofterius , tml) tS mog U\i)t cine Raifon bfogebratftc 
tmbiiv, io mt) ms erllere confinniret; ^ ifi e< feitte , 

pTsfomctp juris & de juret fed adfnitticnr probacio in 
CDntraritini. S)at Tcftamentum pofterius m$ alTo joie 
* perfeAum feQtt 3 quod fi eBrni pofterhii impmeAuni 
cft 5 tton mmpicor prius perfeaum. ®eI5jl DCC Prin- 
ceps, fi per teriamcnfum pofterius imperfedum hasre* 

inftituius fic , fan fol£t)c« nid)! il)mi 3 benn ec «na la jure 

Naiurac ni(i)i fuccediren / unb mltt ec cx ceftamento non 

jure fafto fucccdicen ^ fo i)a\MU cc nttftt iiU cin g&cfr 
ehfktm. Of. . ^niwf f(t)(n fiai ioH) awi) bie 9legul, quoii 

teftamencum prios perfeAum per poftefios imperfedum 

^ non rumpatur, i^rc Exccptiones. 3[>enn mcnn Dec 
Teftator ciii Sel^ament gemadjt rice , perfcfle , unt) Darin - 
cinen Extraneum grbcn ein§efc^ct l)dtte/ ftecna(t)mal)li 
abec ftcU anbecj tcfdnne Rnb ben h«redem fuum m infti* 
. coiccn gd)(i(t)te , abtt md^t aae %Sotamitates 6eo5«b(etc/ ^ 

ntCfe-MinOiJ) iMtf prios ceftameocom peifeftom» ubi ex* 
^ traneom inftitoerai: » iwnl^ ^ UmcCC , obi bamdem 
foom infticoic » ^oamvis atias fit mnperfedum , aufge^ 

bpbeni worauJ ecfteUet, m bit 3iomec mit Slti? ^a$ te- 
ftiren fc&rwc madjcn monen , in bcm 5oa / ba eincc Den 
hxredibus ab inteftato maS enfjodcn , bingegen abec foU 
4)e< ecleic&tect, rntnn man jum bcilen bcc hamdum ab 

inccftaco dilponicet. ^ccnec (K^t Dai ie^amc;|iCom tm- 
♦ ' perfedbmi pofterius boi prios peiftaom (mf ^ mcnn cin 

hom6 paganos teftiCtt ^Ot rice & foledniter , poft ve« > n 
ifo ^flrilitiam fecocos condit teftameotum imperfeAum \ 
minus folcnnc & militarc, DaBiU Da^ UftttCC »Obl| DO^ 

ccilc alN£ iiitbt ncfic* 

* f 4 . (4)^«- 

« 
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iuni» bco fallum > luit in $9 eettaram fitkm bdres 
fcnptus Jit , pirinda jure v^Ure , ac fi rerum mentip^ 
fdild mn efftt : fei & teneri tktreiim /eriptum , ut con^ 
tentus rehus Jtbiiathy nut fuppleta quarta ex le^e Fal^ 
*iidia^ hartditatemrefiituat hisy qui m priore tejlamentu 
fcfipti fuiranti prepter infersu fideicmmijfi vetkdf qtH^ 
fer, ut vdtret prius tejiamtntum^ expteffum efi ^ iu* 
hit^ri non Qpontt. £t ruptum quidem teflaaiencum 
hoc modo effidtur. (4.} 

(♦) Qu. SBerm mx i\% Xcflament gemacftt, iinb cinen hi^- 
redem ex aOc ^ariiiiicti inftituirct/ na(t)9e|)enb5 ma(t)et ic 
m ariDcrc5, uno fcrjct Darin Titium hacredem. abcc nue 

ex certa re, v g. Titius haeres efto domus meac , tDirD 

. bur* Dicjc^ lcarere bag cr(le aufgcDoben ? Keii>, Videtuc 

quod non. S)ciut hiiares ijl fuccedbr in univccfuni jus» 
quo4 defaoftus Hsbuit» fot in re cena inftitucus eft» 
inoii eft fttcceflor ntiiverfalis f (ed iiogularis* SUcttl bCt 

Imperaror faget : ?8?an detrahirc ment oncm ccrtsc lei» 
IDic WXQ^l^ aUCb fagCt / impoffibilem conditionem pro 110« 
adjeda haberi, unO fci; CbCU fo Dlcl , OU mcnn CC Uni- 

' verfai-(£r&e tt)(irc. JEBcnn ein Coh«res^babei) / uub bcc an^ 

bcrc in re certa haeres fcripcu$ mdt^^ tVttt) DtCfCC prO le- 
' l^acario ge^altcn* Nam pro pnori tanuim hacredis men* 
tionena fecitfe praefumitur > pec priorem hanc ab h»»^ 

diute excittdjtur. ^vi Cafos abct micb fupponircti mritt 
bcr hacres in re ccrta fcriptus nur aflcin ba mdcc SBic 

t»eiin bcr Tcftator x. Tcftamenta arqu^perfcda gcmtlCljr/ 

iinb Docb flcfaat bdttc / |ic folt*« Dci;bc geUcn t Refp. Dc 

jure ftriAo giU C^ nic^t direa» » ObCC mon intcrprctircf 
ll ex benignitate . ita ut teeres cx ccftamcnto pofteri- 
ori hxreditatem habeat tbctl bOib ittUO OOt CT^ 

fhCC (KttJClmi laffClt OOQClti fO man tMH ha»edem 
cx potleriori teftamento pm fidociaiio» qui primo hat- 
redi reftim^t h«rcditatera , detrada Falcidia aut Trt- 

bciiianica. ©enn inaii bat biefe c^cDem aud) Faicidiam 

tCnenntt- Imo TrebellianiGa ad ibrmam Falcidiac fo* 
rieata eft , bOCQOl l»ic& ftC t)lCt OUft f« vmm^ ' \ 
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Z)e tefiamento irrito^ Qui^us madis ftt irritum^ 

' §^ 4. Alio autcm modo teftainanca jiire fafta in- 
firmancur : veluti ciim is , qui fecit tcicamenttnn^ 
copke demiiiutos fit. 'Quod quibus modis accidac» 
primo Ubjco reculimus. 

C/w' dicatur irritum. 

§. 5 . Hoc au(em,catu irrita neri teftamenta dicun'> 

tur : cum alioqui & qux rumpimtur, irrita liant: &c 
ea » quae iiaum abiipidq non j^re fiunt» irrita fint* 
Sed & ea, quae jure fada funt, & poftca per capitis 
ilemiautionem irrita fiunc> poiliiuius nihilominus ru«. 
pta dicere. Sed quia iane cbmmodius erat iingulas 
caufas lingulis appellationibus diftingui *, idco qux- 
dam non jure fada dicuntur > quxdam jure tatU 
xtimpi vel irrioi fieri: (5} 

^^^^^ 

' C^) Irritum, inritum» non ratump nm fixum, non cer< 

tum mtb iat Xcjlament flencnnct^ mtnn btt Tcftator 

poft conditum teftamentum capitis deminutionem vel 
maximam vel mcdiam (rltttcn* Sed Qu. de minima?. 

@* t(t) hait ali Pacerfamiiias ctn tc(taim»l 0Cmad}(/ 

ttlUt) biC^m a6cr lafpe M) mt^l^ anrogircn / an etiam ir» 
ritumt Rdp. aflhm bcntl 0b CT 1i|)0tl M Cc^MWnf 
' ante airagati«oem qmCiJS)t , fe 9tl!6 1)0(() Nof batauf 9C^ 
(ct)en / baf CC tcmporc morcis , aM tin arrogatus , Uitt 

Z<\U\mm mac()cn fonnc 3ttac fan bcr Praetor mit t>tc 

bonorum poffelfionc Ctn)aJtJ)Un / ftaJ Jus civile a&CCIDCt^ 

tii6)ti Don foI(t)er. |>oct) tfl c^ cbcn fo oicl in effedu , atS 

lurrcditas. 3)tcfc boaoram peffeffio mt^ aiUt) NC0at(Cl , 
fi poft teftamemnm condiiom pofthnmus nafcatur» fio 
' ennn mmpitnr teftamcotom: cttm ym htc poftbuinos 
Iterum dccecfit » li«ci in primo ceftamiiito fcriprus 
rogat Prztorem» uc bonorum poffi*fltoiicm det. SBa^ 

ttt Pr«tor gct^an bcp bcm Pofthumo, oec jwac flcboftccn 
tpirb , imt> alfo baS Jctlament rumpictc / aOcr qltii) mic^ 

ttt flacb/ ba CC bOfS) h^redibus fcriptis bonorum pof- 
icffioncm ga0| Tid. infia. Jure ftri^))attC C^ SCtKlffca: 
Per poftbnonai foptimi cft tcftmonnim » fcjihm oA 
• Bti fc . 
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» §lui&us modis convaltfciU 
%. &. Nrni tamcn pcr onwda kmdil» funt ca ccfta- 
mcnu, qu;c ab iiiitio jure fada , pcr capiris dcmi- 
Qntiooem irritt fada func : nam ii fcptem tcftiuoi 
fignisfignatafiint, potcft fcripws hacrcs fecttnduin 
tabulas teftamcnti bonpruni pollefrioncm agnofcere : 
iimodo dcfundus, & dm Romanus , &c Inx poc^- 
ftatis mortis tempore fuerit. Nam fi idco irrimm 
feawm fit tcftamcntum, quia civitatem, vel etiam- 
libcrtatcm, tcftator amifit, autquia in adoptionem 
fe dedit : & mords temporc in adoptivi patris potc- 
ftatc fit, nonpoteft fcriptus hxres iecundum tabulas 
bonoruni pollcffionan petcrc. (6) ' ' 

De 



& convalefcere nequit. filfl) OXIlS^ fi hwct ibnptiis 
pudiet hxreditatcm , deftituttiiir eft tcftamentam , < 
ncfcit, irrkum fit. «aemabl m\> l)ieC fuppoDim dcfti- 
. tatio , mt> Dauptjd(t>ticO capitis demmutio. 
/6) T^ftator poft. icftaiheniciiii cmdimm mtnDimr capit^ 
fed redic pofttimioio ad prjfBtiiim ftatoai* tmimtf^ 
kmtnt fieUen eo temporc, bm moritiic! S^impe- 
dimcnta (InD ^ebobcn , ec ill Hbcr homo , civis Roma» 
xius I Paterfamilias. Jure ftri Ao non valct. Quod enim 
femel eft irrimm > amplius ratum cffc non potefl. Scd 
Prxtor bonorain pofleffionem dabat. @r fagte : 3M£ £e» 
fltfltfft i(i |IMt irritnm jui^e ftrido , atW It tftllict)t ttn})t 
«anttnis» ntf)t OlCbt '^iusfimiiUai» £rgo Talet. Adfunt 
cnim teft«i & feptem figoacQb f hxreditatem ipfaoi 
dare negamus contra jus ftriAom • led dabo baooran 
poffeffioncm fecundum tabulas. (^od fi vcro teftator 
|it capite minutus mortuus effet . fOlUe bec Praecor ^iec 
bonorum poffefiionem gebeil ? Refp. 9}ein. Con- 
tra expreiiam Praetor nihil ag^e poterat. Lcx 

crat : Scrvus tum coiKfo teftamentum » fiiiiisfiimiUas 
Mo concUt icftainemiia. impediiiicntum ifl na^ 
ta ia momento mtiirtis. . Erga lionoriim poffcffioocm 

dare ncquibat. ^ . 

(7)Qa. 



V 
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$• 7* £x eo amem foio non poteft iniirmari cefla- 
tDencum» quod poftea teftator id ndtieric valere : 
usque adco, ut, fi quis poft fadum prius tcftameii- 
tum> pofterius facere coeperit, &c auc morcalitace 
^pRi^ncus» aut>qaia eum ^us rca pQenituit » id noii 
perfcccrit, divi Pertinacis orationc cautumfic, nc 
alias ubulg? priores» jure fa^«e, irric^ fiant, nifi 
lequentes jure ordtnatae Sc pcrfe£br fuerint : nant 
ijiiperfed^m ceftamencum iine dubio nuUum eft. (7) 



(7) QP^ SEBttm a6(C )KC Teftator , qui folcnniter teftamen* 

tum condidit, DaS cinmoI)l scmac^te £e|lomcnt , quod j«. 

re pcrfedum erat % nuda declaratione vel uno verbo 

n)ufecc oufftteet/ quid juris, n)icb boburct) bofi Xcflamcnt 

Ungullig gemo4)l;? Refp. Videtur efc qu«ftio Domitiana. 
. Him n ufijimemuni rumpo, fcmdo caaccUoSf .perdp». 
; in Hihilum rcd}go , rado> (Q)e(ct)e ^SktM Mwunis im 
, ParaMiH ad Dfgefia fMfig VilWii ^Ot) fct cft, ut nM 
' valcat. 3>ai jiebct cin jcbep cx.faao , undc tacifa Tclun» 
tas colligitur. Faftum incurrit in oculos clare. Cur 
crgo voluntas cxprelFa non valeat f 5Bcnn CC e. g. fajCt : 

3* mi 1)0« teflamcnt , fo id) oiim fleiiiact)t / |)iermit um^ 
gemotffeo |)ai)tti ir Refp. ^ i|t tmbi imtum. bcc 

/SBertttinfiit oon yalct tcftamentum ob voluntatcm con* 
' trariam. Vcniia Ronumi diccbant : Pttblica aumiitttc 
fiAnm cft tcftamcmnm folemiltcr • ei tfl nO(() »0/ Uoet 
rcvocaveris verbaliter, extat adhuc teftamcnCnm. Tdfau 
menrum ruptum» fciflum > rafum > deiigillatum , canceUa* 
tum, reiignatum non amplius ti\ tctlamentum juridicc. 
Si verbo taotum nullum dcclaras, cxtat tamen adhuc te- 
Itamcntam, iKtrttber {5mtW< iUC Slooe i baeres petic» ut 
cx tcftamcnto ad fucceflbncm adatiittatttr % baereilct a^ 
, inccfiato oppoounc cxccptipiicin rcvocatt ccftamcfio» 

' Der Praetor fagte : 34 (et)e ja bog teftoment/ ieptcm ad> 

funt fignacula, met XOXX^ UntCrfUtbcn ; an etiam ver- 
bis revocavcrit ^ J)ie Imperatores blicfcCll laiHie Dobet). 
S)C«a mm au(|) flCroif ijl; eum rcvocaffe, fo revocic# 
te maU I)04) ^Ul ^(iament fO nudc & fimplicibus verbts. 
Mon i^onditur ito Tcrba fiae liMcniMbMi* Erg^ nec iu 
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Si Prmceps lUUcMfa, vel in i^amento imperfe^ 

^ . , ■ ' . infiitutus fuerit. * ^ * 

IS» Eadem orauone expr^t > ndin admillurunft 
fe hxredicatem eius > qm lids caa& Principem 



Gau&m. haefes ii^icumsr erac» 

probaturum ; iicquc cx nuda voce hxrcdis nomen 
irfigiiJlunim , ncque ex uUa lcripcura, cui juris aur- 
doiricas <kfit » aiiquid adeptunun. *Secundam hbc 
divi Sevcrus & Antoninus &pifnmc refcripferunt. 
MJUit nAm (inquiunt) Ugtbus /^lntifinus > aumeu legi^ 
hus vivims. (8) . • • . 

,- r : : TITU- 

^dnfolvitUr. JBttbttt i|l <J6^C t>Ot|> ttlmht, ut quis fim- 

tUciter tcftatnenhim faum fcind^c ? Rcfp. flanft^ 
laifoff MebCt Dartn / quo^ ibi adhuc cxtct icftamca- 
tom ? fecDS-ac Vit. m ttic^tl ftllt ift Ili0tj(l0en i 

faflUn fie : 5Benn 6ec Tcftator c| ftleiimter conw ttibos 

• tcftibus revocicet / UnO dcccnniom Deriauifcn ifl pofr re* 
▼oqitionem folennem , valct rcvocatio. Nam tunc fc- 

• rla valuntas demum praefumirar. ©lei^wic tiun tk 

SHutRbcn dnfdnglid) feinc Teiiamenta unb trlfo auct) fci* 
tu ecfc^e tiat)on gc^iabi/ olfo mirb. m praxi (afi imiilctti 

" tbtilt bcm Jori teftatnemario Kmnmutm ntKli^Cgangett- 

.~£)e(t) ncfemtn m H teuiigej tage^ fo qma mi/ wfc 

t)ie ?R5mer. Si folenttiter revoce^-» dtitrfuni' non efl» 

licct dccennium Romanum non fit elapfum. * ^ct)a(()# 

• t(C ZuiCHiMus 7*t, / de Ke teflament. l)at cinCU C&m^ 
mensdrsum gefd)rieben , unb i)tC(ca aflCl ex priocipus Ro« 

manis om 6c(lcn crtldtct 




eepslunrcs fcriptus'?' Pmii» JuBuiros» CltlPhilofophns, 

qui juflitiam afFeaabat itifignem, fagtc: fh^ (in '^ixt^ 
fOlUC ni<t( cx tedamcnto Imperfcfto fucccdicen / Princi- 
pem in caufa litigiofa non fibi jus dicerc poffe. (^intgc 
SucitUn jmar , Princeps fe^ fupra omncs lege*. 

PERTmAx abcr fagcc/ Princcps miiifcaa4^tiiM|)f bctiLegibui 



Digitized by Google 



" " £E lNOt^(!lOSO Testami hto. 

TITULUS XVIIL/ 

►E INOFFICIOSO TE. 

. STAMENTO. 

"^Uia plcrumque parentes fine Cftufi Kberoy (iios 
J cxiiaredanc vel omictuiic, indudum cft, uc 
X inoflicioib tdlamento agere poffinc liberi, qui 
aeruntur, aut inique {c cxhafredacos, auc inique 
rxcericos» hoc colore» ijuaii non iana? mentis fue- 
cum tefttoientnm ordinarenL Sed hoc dici^ 
:Lr>non qiiali vere furiofus iic» ied re^te quidem Fe-> 
erit tefiamentum^ .i^on aatem ex oflEdo pietacis. 
>)am il vere iFurioius fk^ nullum ceftamencum eft. ( i ) 

I — - II ■■ I ■ .1—.- . I 1 1 ■ - , » 

^t>'SM Telbaiaiio idfimisto, fciiia, fopto» hhUo foU 
tcfl ai m nm m fefeiffiun» Patrla DOieftai adeo lan 
enttY ut liberi «dianedari poflinir nite caofa , tDCil in 
LL. XII. Tabb. flunt) : quisque ret fua leg^fftf^ itd 

jui efiff. Mntiv fcec mcHuttD mcm auiS) JJinfter. ©a 
<*«; iit SRbintc ftma« ci^uivirei mtUn , blitkn fie nicftt 

6tO 6cm rigore juris vctcns , unt> fogtCH : Licct exhxre- 
dii^ lilt per folcooem e]^I(ionem ex familia faAa 
ft» tamcn cft iniquiiai, emn ab li»ede exdndt » tatoi- 
. wiim taaredem efle» «mtlM; fiU«« ^ ni(()t< l^t / i| 
Kl tioH^ coatia r«^iif nacuralqn. Paier optare credeiia^' 
tur , uc fui liberi (in^ fui faaeredes. Fungimur, fagtCtl ftC^ 
dulci ofEcio» Hi quid liberis relinquimus* illos han-edcs 
fQtibimus , honoramus per exhaeredationem vero 6ne 
caufa £u^m defcikit pater a naturali afled^u • dulci 
offido non fimgttiir. i|I duriffimuin. Bykkkrshokk 

L i. c.i% StocbDcmabcr c^ glcfi(wi>^l i^ttM 
tmqMf bic jtn^mttHt Mtomcn , fo fnatc ituin , &af 
DcrgltitStn ^Sdtcr ipieDci ibr offidum f)rtiibcltcn. ©a^ci: 

tnan nad) l)tr ^)ant) ex interpretatione Prudcntum cclau* 
btt, mbit Cin ioWd Jcilamctlt, quod contra dulce of- 

ffim i^&mn i iU protcfticm 4lM) iU (Uttcn^ > Querela 
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Qui de imfficiofi agunt. . 
$• I» Non aucem liberis tancum perixuilum cft» 

lelUmentum pai«iitiiin inoflictofam «Uire, vtfom 

eciaai 



tantam liabatur » non adUo » quia noa defcendebat ex 
icge. Iieges enimac^ioBes generant» noa^ierelas. Conh 
ScaaT» si f. i. i* u>. ^fm W CujACiva iJi. z. Obf^ 

t ai. i)cr ^i\)xm% getDcrcn , iHieriitoOcm A ^.f.h. #. ck 
nc infcription flcfimben / a« o5 bct: Cajus fijec beit L. or^ 

dam f. Titiam commcntic(( bdtte/ tKi$ bic Querela inofl' 

ficioii mi fol(t)em Lege ^eflofren fct). Mtin er tf} berejti 
. MTt t)ielen JCtis biei foHfi refutire^ iDorben. Conf. Bynmr^- 
MOEK L 1. oif. c. iz. SBorju ttoct) fommt , Da^ / ocnti 

fold^Qiierela ex lege fdmc^ man fcim Fiflionem no^ 

Coiomn gcbraii4)cn i)urfpc/ fo icOoit) Dte KinDcr be^ 9lit« 
(leaung btcfer C^ueid tDttit tint> fagen muiTen , ibr dSatcr 
fei) mente captas, ntcDt bcQ ^BerjlanDc scmefen/ Da cr ftc 
' exhxrediret/ utio i()nen einen fremoen Dorgcjogen- Conf. 

' GuiL Marani ParaMla de in&jfichlo Hftamento. Heinec- 

cius i|l anfdnglicf) autO Dc* Cujach SKeonmig gefolacr/ i^t 
o^er in ber neueii Edition feiner Anttqumtum ad infi, fit^ 
gc^iDcrt^ 2>ic jiitnDcr iKWcn f eine adionem , f9^^ 

qaerdam* imploriitiiiieni oobilia judida oificii. Patcc - 
dicebacar inofficiofiif , Gmtrft^ecatem& dulce o^cioqi 
feciiTe credebatur» <i iifiem cdiaciedayerat bjufte. Op- 

petere debebat pater doldter mortcm» quod fiebac, fi et- 
;iam po(\ obitum liberis profpiceret» XoA^i Rairon ni4)( 
Oflcin De? Dcn JEinDern contra teftamentum parentum, fou# 
|)em aui^ (H^ ^ Sltern coiura cedamenmm liberorum, 
gHl^ ^ DCQtKn contra fratres galt. Gundling. ad jf* b. 
€. 7, 8, Hoc fine dobio poft LL. Xli. Tabb. dflmom 
uiirdaics in hit eiiimpecnuflSuDeraca^redarefiriim. 
(li aefcDaf)e alfO , eum jora mitdcereoty fam in foU 

• (Dem SaB OUf ba^ Arbitrium Centumvirorum an J Denil 
tn aUen Adionibus , fo contra honeftacem aniiieffeu/ 
Hiena man ad Centumviro^. ^SyCii baC StBRANDus SiccAMAv 
f in §rtep(dnDif({)(r JCtus & Theoreueusi Auti^fuarius & 
PraAicas , Dcr au(t> LL. Frificat commentirct^t/ ViVSt 
Je €emmviraU/udkw qti(titklm, tPCitDtt le<|tcre Traftat 

k pan iu §raiiedcr emiitf md arnl^ Jhfimra (h^t^ 

wtmt ^clHt/ Admurable fletejgCt* ^CC Lcx iEbutiana , « 
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aixiL libexorum pareatibus. Soror auccm 6c fracer# 
rpibtts pcrioois fcripcis hxr^dibusi»' a, Sncm GonfiU 

tmio- 



Txibuna plebis iEbutio lata , mt Utfil^ t Dap man Uf^ 
Urfct)iCDli(t<l/ roUcOeS in LL. XlI.Tabb. dunim mar , 
bcCU. 2)ad gtfct)al)e Seculo IV poft urbem condiram. 
Tufic PitMknrcs emoUiebant jus dorum ex aE^uitaciei 
t)W m^mtn auCt) caufas teAameatbmm m , litlD gobCII 
lKlliptf(»^(t(() 9W)t/ nbt pietas m libem dcfioefet: 
HOUrDC llfItirfU(()Ct in Judicio CemiimTjfali » ubi prarli- 
debat Pnetor. Plinivs Jtmior in hoe judicio centum* 
Ytrali caufas agitavic. VtoL Eloquentiae rccam- 

mendirt CivEronfm prse PtiNio, oM m abcC 
Fs4Nii Rpifiilas,) Siefc Judicia DaumeU fub Im« 
pcratoribuai CeiKu^virale dicebafur» Dcntt tMrcH 

«5^. mbiis> wi icocoi iMiclicn I- gwcNci/ alf^ lof. Mc 

tmn TOtuDdc Ceotomnraf limiifC^ . forii haMiaat 
fiidtcium » hafta pofita , am la bafillcis 9 fi tempeiks 

Srohiberet. ffior fcicfcm Judicio ceotumvirali ni- 
ii juris ccrtiiMSic decidictc» na(l) il)rcm naiurlrt^m 
©crttanDC/r unD votirtcn pcr majora, Dagmanfitb alf» 

^ Ht^tl f)CU)t{f(i( Miprc^ten fonte. Examinabantcaufascs 
atqao & bono. flC^HNICt OIKt) feic €au£ftt fi pt- 

ter dolce officiutn oc^ezerat comra coocra joc 

IromaiiiQS» i^J tam OUf M arbicriiuii jodicom illo«* 

rum ail , uni) auf bic Eloquencc DeS Plaidoyeur , t)a()ec 

mandicr 6o^n reuOiric ; mamt^cr a6cr and) nisi)i SScnrt 
l«r Advocat l)iega(l)c plaufibie DorflcDtc, fo jagte man: 

Teftamcntum rite clt conditum« fed inofficiofc, ^crTe- 

fiatof liutp mciK bco $&cr(}ant)c aemcfcn fcvn/ refcinda» 



1 









lliiwffe C aifit 

• bono onmes cadae addiincbantttrf v.gr* yits loxii» 

riofa fiiii > t)ic benn ber aegenfcitific Ad?ocat mit feinet: 
Eioquence ju cr[)el)en n)u(le. SBeii man obcr Den coio. 
rcm furoris orau^cu mujic / fo admittinc mati Do^ m(t)t 
-jern bicfe Quereiam inofficioii , njcun cr fon|l fomc iii 
IMi €e!nificn tdoiigcn- iH m odiofiim fuid* fitu 

"go fi ]r#iquit pater altqoid» fed non fatis» non hioii. 
MCelcni-t 'fed a^iioiiem focitis fiappletoijani. ioftkoar. 

mf aiicb 3U^t 9Cl)en , an ooa tcooociaTcrit faoic 
^ucrei^ U a|aovcrit t«fiameaium patris. Iiem n)lC 

^ / laiii 
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IHSTITUT JuSTIMIAKi LlB. IL TlT. XVIII. 

tiiicionibus ^ralati fum. Non ergo comra omnes 
iMerciles agcre pofliint. Ukra itam» igiciir & lo^ 

. ,rorcs 

•r - 1. • ^ 

• ItttlflC CC ft(l&e flifl gCftftrDUOCn. Poft bicnnium noii am- 

f>lius admittebatur querela inofficiofi. S>a^ 0Cf(^^C 
ti , mcU coiar furoris mtific 9c6rau(t)ct merbco. <gl 

fi4)i(ftC ft(|> fUC >it ftinkcr. HiciK OMlrill fiSen/piitrem 
fbriofijm fiiiffe, S>a< tWlcm fo (ongc/ dll tCC Jttdida 

CentiimviraKa baucricn. Qa. ttian bcnn DCrt jtin» 
fecrn bic Legicimam au«gcma(t)ii Refp. gccolrct) ift 
ticn ctmaS octt^ijfe^ au^gcmactt rootUn , abcc man mctf 

ni^t accurat, IDiC t)ic(. §• «^^- Hadtenus n)ac ttU 

jo biC querela inofficiofi ROCt) incerta» ^(CnO^t) bat matt 
(tfltflC Caufas SCfCttbCt / IIKiaia(t) jtCt) t)iC Centumviri ti^ 

tm/ bif josnMumittaiN, imo i(i9tC/ ba^/ IMI nian 4e- 

cimdiim LL. XD* Tabb. fUnCH GOlHt ^ cauia cnttC^ 

• I^n rknen/ cc cS gcdnbcrt milfen moltC; unb Ote9}(iicc 
gcn)iffc caufas ifabin foltcn/ wcnn ftc it)cc StinUt iu ex- 

, haerediCCn flet>dd)tcn. 6C tJCCOCDnCtC fOl(t)C5 b^l) Dcn libe- 
lis, parencibus UUD fratribus. 3>enu mau qmq nOtt> 

ttcitcc , t>ai man antb 9$ruDcc unb (S(t)t))(|lccn mHft prx- 

(eriCCn (Otlte. & ifi DOCt) comra dulce officium » con* 
tra dttlce fodaliumiL Vid. Diiega m^a. {RunnNCili nvd^t 
IHir CCfM!DCCt# «t cKhsBcedano fiat rice» fedpacer etiam 
-6idam idlegare 'debet iuftam ab luerede pfobandaiQ« 

Olim tilius exhaeredatus probare debebat» fe nihil con* 
tra officium filit peccafTe. Supponitur crimen ingrari 
animi. ^maC lajfett ftC^ aQC malefada ad ingratitudinem 
referircn , fcilicet m\i mau fU((|Ct tKn iSaM: ttt proftitui- 
CCtti abCC NC 14. Canik ftatiit« in Nomtts dire^ 
i^atom animum ari^t Sfixin (6nCC ^CC ibcn fo po- 

fiUiiccn/ «ic^c^Mlcficci bici locmi fic iNNt licr Sl5g5ti 
tccct) cciNn , aM m 'jibgbttccc^ madt^cn. SBoc tmfcm mu^ 
llen alfo Oic JCtnbcc 6cQ)eifen negative, ba^ Dcc fBatcc feinc 

Urfact)C flCl^abt/flc JU exhaeredircni quodve a patre allc- . 
gata caufa fic falfa, ob f(t)On Griebner fol^f fuC Ctma* 
abfurdc^ b(i(( / je^O abCC liCflCt 0a5 onus probandi cau- 
fam exlixredationis bcm hjeredi t^. JbUl OicfCC t& lUCtK 
tcnm^ , ^ i(l Oer @0^n hseres ab inteftato, inii> ^t 
«eflamenc# niCN cnmw^ 116^10 haereditatis petiliMem 

^niuficacn* ^cil abec Oicfc querab odiofa xm # iuDcm 

« fin^U IOCC)>€n muOC/ tefta^c nto iaox mcncit 
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r6te$ cognati nuUo modo mt agere polllint , aut 
agcntes vinccre. (z) 

' • n • 



jf^mcii aud) our in fubCdaimi, inA dtt eiit 

xemedium extraordioarittm t)ict)t t^er erlauM/ 6t$ mart 
fcinen nn5ecn modum )u bcc (Srf fctwfft m gelangcH t^ane. 

(a) Daruf C3 querela libcris & patri. ©lcicftlDU t>ie €U 

Kcn ber tuitudicten 8tebe unD tiem OHicio pieratis iumt$ 
btx ^anDeln 7 tDenn ]te i^ce XtnDer unrccbrmdftger Wtift 
' iinb ol)ne urfacbe entirbetij olfi» NiMn DiefanHyr ^ie SBahi 

' ber ttbel/ fi pacres, a qoibut toc beneficia acceperunt, 
' edmedant. Itigratiffimus eflet i qui parentet fitie cau- 

fa cxhercdes fcriber^: Jmac itl bcc 0ol)n Dem gsatec 

m(t)tS f^UlOli jure ftriao i DcC @Ot)n t jl nicf)t Ciief t)Ol| 

bec Satnilic, itnD f)af Den Patrem nt(f)r in feniec (Svvaiu 
UnD Da Die l iebc Der 5f inDcr geqen Die €ltecn m(t)t allcmaM 
' fo gco^ ift , fo i^i Doc() Dec lex auO) bicnn ^iet unD ^a(^ 
* 8tfc|tf , 1)0$, iMnn Dtc jCinDec i^re &im obQf UrjMDc 
tntecOen molcenv ftu^Mefen ni(t)t rmm Die Quereia in- 
oA(^ofi|reo jle^en folit S>eainad) i)at Der imperator gcf 

n)itTe Caufas detemuRirct t ex quibus parenres ^ libcri 
exhxredari debent , DCC JUfllciCD aUCj) caufas gCfj^JCt, ob 
quas frarres & fororcs fe invicem exhaEred^ire poflunt. 
; 2)ic Centumviri CClaubtcn auct) befagtC Querelam DCn Fra-. 
tribus) n)ic V^ALERius Maximus L 7. C 8. §. i. 6. 7. g» 

m Q^pel anfut)cct/ baf auct) «mici foi^e anftcOcn tftna 

4ien , mett tm Centuimrt ex: aequo & bono |udidm« 
. ' C^nf. NoonT 4dJ( de imfic. t^am. SBobct) ti obit 

Run tnfonDcr!)cit Darauf anfam / ob ciner feine ®a^c pi- 
toyabie »iocju(leUcn mu|ie. f onte abcc f einer Die quere- 
lam inofficiofi aitlleUcn , mcnn cc ni(l)t gan^ unD gar cnti 
ecbct mac , otec aber in anDece 2Be?e m feinec Pra tcnfion 
flctangcn f ontc Da^co cin Arrogatus , xomn ec exhjete* 
' direi iDurDe/ Mcr ftct) m^t bcDtencn tonie / n>etl'MeU' 

§e& jtfin fur it^n^forflCt/ unD i^mquortam Mn M Ar« 
rogatoris SBerm^ iUgetbeibt Compertt querela illi » 
q^t rite ^idtoi» fednon jutte» iotqtR exbaeredams cft. 
PrsMeriti nOh' neceife habent , ut eun inlhtuant , fed 
teftamentum eft nullum. 33ic Prsettriti fii;o {j^p, 

auM^lMen, fonDern no^t) in Dec grbftftafft. (?i(i(t)c 

leriti obCC |inD jure Civili pro cxhxredaris gct^aUcn aK)Cs 
|)en| V. prapteriti a marre > hM enim cxlMCcdarc ne» 
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aiio jiAre veniunt ^ de inofficiojo non agunt^- • 

§. 2. Tam autem naturales Uberi , quam lccuu- 
dum ^ noAra^ conftitutionis divifionem adopcati , ica 
dcmum dc inofficiofb teftamento agere fiolUint. fi 
miUo alio jure ad 4ef un^ti bona veiiii e poilint. Naiu 
cjui fld haereditatem totam» vcl parccm cjas^ alio ju- 

rc 



. quic liberos. Si$eU t& ab(C bod) UnbiQig mat/ prartericam 
ede, pro iniqjue cflu»«iLtto habcbatur» t^a i|} t)U prar* 
teritio loco cxhzredapimis. (^lXCQuetela inofHci^fi 
t|] dltercfciffie teftantentiqaoad.oinnu olim, bodic niti; 
quoad haered(s inditotionem. • <t)a< teftamentum il^ac 
olim nullum ex pofl fado & p«r indiitAum, £)icfe 
Querela itl ciu Medium extraofdinariiim , A(flio, 
IDCil man / IDic qcfagr , bCl) bcn Judidbus Ccntumviralibus 

fol^c anbractic ex «quo & bono. 9Ran tomc ni4)t ex 

Lege llogcn » hinc agere non ^ceraf filius coram judi- 
cio cencuinvirali , tpo^l abct queri , querulari , fe ii|ique 
dhaercdammcflre. 3tt (j^ertla inofEciofi .(H^r fiM» 
t)CC Ux Titia, n^COCCCilt non^cos ®c(rgcJ?t)cir gc^ 
flCbcn / fonbcrn (tC i(l «x intcrprecatione pmdcBtum ^ 
ex Philofophia cntflanbcnJ hinc querela dicitur. 2iu(& 

t)tc Praetor {)at fic ni(t)t ctfunDcn/ n)ic PiTHotusgcmcDuct/ 
nid)t nuc t^c^mcflcn , acilfic qucrcia ^ctiTa/ ba bo^ fonfl 

'|)j|c coDcelfiQae^ Pcacnuris aAioncs.gCRCtUiCt n)CCi)Ctl , fon^ 
'j tCfll <UK() # qoid ipfius trihunali tales cauik. non 
' agcbator f fed conunCea^umviris» ob CC qlctd) DOt^ IMT* 

Sautcr Negotia, Mc oufiMtklitt^einidrcu licffcn/ imir^ 

l)cn ba traftirct / unb Rimto Jumor ^t •bfcrvirct / iKlJ 

fi(t) bic Advocatcn ba m crHcn bbrcnlaiTcn/ unD fo ma« 

IPCU raifonnirct ; Dap Offt Clncr 9ie(()t bcbaltCn / qui jufte 
crac exhicrcdatus. Fratrcs etiam habent querelam inof^ 
ficioii I ii turpis & infamis jure perfona fit pra?Iatas 
aot etiam perfona fordida & maculata* eutigc t)dUcil 

I9ar auf totc Macnkm tiit^tt f ofctn tnoR fan oti*.]^ 

NoveUisfcbCtli tef tnacidatar fc lbrdid«.perfiiD«».r.f. 
li^ofes» lenones»i&c. onmi jurc civili oaiofic ^cmcfcn» 
Si caufa aderat juHa exprciTa» ctiam pcrfona ia£imis 
ftatribus praeferri poterat. 

' ... - • 0)Su 
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veniunt , de inoffidoib non poflimtl (j) 
>fthunii quoque, qui nullo alio jure vciiire poUuiitj 
: inoffiiaoifo agcre poUimc * 

Z}e eof cui tejldt&r aliquid reliquit. 

$. 5« Sed ha^citadccipiendaiunt: li nihil eis pe-* 

kus a teftatoribus tcftamciiU) relidum cft* Quod 
loiihra conftitutio ad verecundiam naturje introduxic 
»m vcro quantacunque pars kasrcditatis % vd tes eis 

' ' iucric 

*•■'■ " ■■ ■■«!■■ ' ■ * '■■ II — 

Si Sinige aucb t)or / mcnrt man mm mm SrcunO 

Cine perfonam maculatam DOtSCjDgm/ fo tDdtC bicfc^ com 
tra officium amicitix^ & amico competiifTe qir^relam* 

Slber bol i(l (tiijftK S>U Komcc (cbetcn jmar fo, mtc matt 

fol(()C B«f6im«icnf bc^m Vaiaio MAJOftto fia&c&. &ii 
mntmt <Im joridice ni4>t aiccndirct. Uicra fracres ft 
ibrores non extendebatur querda , n)cii / ic mcitCt Die 

Razza bcruntcc (ic()ct / jc n)c itcr minuirct jt(() ber Amon 

XJltra fratris & fororis liberos jus reprjefentationis Jo« 
, cucn non habett & eo folum cafu « H frater in que- 

rda inofficiofi inttituta vidoi; •CXtittt & immprtuus ef^. 

^oiic enim jure reprasfentadonis etiam in hoc jus fac« 

cednnc. Olim ittu|lc Mr iili.us bCflWfetlr officinm 
: fmmi erga patrem non neglexifle i bctm « imtfte eolo» 
« rem furoris patris I)rau(t)Clt- Paw qitidem iri panrias 

poteftatis filium ctiam impuberem exhaeredare porerac 

finc caufa. ?Kan fal)e abcc t)oc() n)o()l / ba^ Ocr Satctf 

' ta^ Xint) nid)t a^ftimirc / quem non honorat , non in« 
ibtaiC) cui extraneum pracfert « dulci officio non fun-> 
' 'gem. £NC farmQla esducredatioms mor 

rptopidflo & expuifio tMc btHt) betiefi Xinbci»! ntiatttCi 

> tnl^lll 1186 CIII|l^tAU0* Hinc > Bomini » eum polinofet 
rfierem famnatiioreSf qoteel» liliiciiielHeioii tefta- 

mcnti locum fecerunt. Sic per indireftum ceftamen'* 
' tum patris duri rcfcindebant per fidionem furoris, Ex^ 
. baeredatio ntu|lc CinC depuliio fct)n ab omni h^redita- 
: tis gradu. £rgo non fubfticui poterat exha^redatus* 
/liam fubftitiicio& eft inftitucio certo modo. 'iDailQail* 
£(fittmtnl 0ien0 olim uiern ^iicn cmn omnibcis ca^ 

SkvjMinatt^ fa|l ti^ auf 

JusTmiAiinni, " * * • 
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fiicric relida , dfe inolficiofo qucrela qiiiclcentc , 
quod cxs decft , usquc ad qiiartani lcgkimac partis 
replcacur : licec non fucric adjcduin^ bohi viri arbi- 

tratu dcbcre cam compleri. (4) 

ij/ luto/' , cui mhil a patre reliclum , pu^illi nOm^ 

mim Itgatum acceperit^ 

$.4. Situcor nominepupilli, cujus cuteiam gere* 
bat» ex tcllamenco pacris fui legacum accepcrit>cuni , 

• nihil 

(^4) Practeritus qucrela opus non habebat , nifi a macrc 
vel avo mattrno fuerit prxtcritus i btnn M i|l bi^ prx- 
icritio fo Dicl ; ClS cxbsEredatio. Jlodic j|l aflC6 qc* 
dil&Ctl* Ccrtae caufae^ pofitiC funt cxhseredactoni. Hae* 
res itiu^ bctDcifctW filiuiii.ejas ctiam caiifam expcedam 
cotnmififle. « SDol reftamsncam refciflum 9c^(ni(()t9(in4 
dbCtR ^auffen^ Nbn opu» eft colore iiiioric . Querda 
tameil tnofliriofi odiofa manet. X)cnn man ftet)Ct t)od), 

. patrcm dulci officio fundum non eifc ©fl|)er n)Cnil 

. Dcr 58atec ibm nur ami fub timio honorahia inftitu- 

tionis vcl alio etiam bilUcrlaffCll / jure veteri agi pot- 
. erat ad lcgitimam fupplendam. InAitutio hjtredis e(l' 
honorifioi » n^cnu vSi tmw ium fuccefliMre unb 
CUicr mcificr &»lcr wiBlllL^ Qlm biemiium prarfcrtptum 
erat querd»» poftea qtttnqumiium. Aftb fuppietoria 

. yero eft remedium cirile* ttnb-bltibct bC9 &CQI termino 
t)er |o. ^0S:)Xt' Qoerela non prasparara non ad fiiios 
transmittitur. Quilibet enim injurix fuar renunciarc 
potcft. Ergo etiam querelse inofficiofi tam exprcffe 
quam tacite fado claro. Sic, dum lilius legatum a pa* 
tre agooicit; teftamentum etiam agnofcit » quereUe 

'inofficiofi TenuDciaiTe cenfetur. SHrlmperatorabeC f<lg# 
IC: DtC bantdis ittftimtio fDS nUC per querelath ino& 
Anofi Ubcm i>auffen faOCtt , t)iC crmra capim Mctbcit 
jlebeit^ £rgo fan tyer fitim auc() querelam inofficioii 
anlieOen/ & hac non obftante legatum pctere : benu 

bicfcg tpntlc ber fcriptus haeres Do(b 5fjal)len. S>ag l)at 

BtYER $n Voftt. ad Dtgefia L t. obfcrviret. ^(itt fau 
autO btefCl. in foro braiN^f «t^ M)M ftjC JjtoA^cca vul* 
|accs contrasr (tnO* 

. . . • • - • 
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hi\ erac ipii cucori rcliCtum a pacre iuo > iiilailonu- 
as poceric nomineiuo cleinofficioib pacru ceftamen- 
> agere. (5} • .... , • 

S de ino^ciofo nomine pupiSi agens p!ccul?iierit. . 

$.5. Sed ecoritrario pupilii nomihe, euinihil 

•e\i£tum fuerat, dc inofticiolo egcrit, & fupcratus 
e£t V xp^ cucor», quod libi in teftameuco eodem le- 
g«KUm reliiSaiiii eftj npn amiccic. (6) 

5 * [pf ffffarta legitima, partU* 

^ 6., Igitur guattam (7) quis dcbec iitbere , ut de 

, . . . . . . inot- 



Cs) ©<t Cafus 1(1 t)ie(ir : SBtnn m Tutor cx teftamcnto 

patris fur fcincH ^upiflcn cm Legatum bcfommcn , cc fcl5(l 
abcr Dor ild) nict)i6 cci)aUni 1 fo (an ct oumotO Quereiam 
mofficiofi anflcOcn 

(6) t)iec ijl bcr Cafu»; SBcnn bCC Tator notpinc pupill! Tui 

de mofficitfo (tdset / aber beii Profcfs inrlicM/ fo tfl t^in 

' ballCftiflC/ W«* Cr felbfl «r «ftamemo patris pupilU fui 

Mommen foacn / boc|) nitfti. abflcfpuoc()em 

Si iilius legitimam babet^ exhaeredatus non cft > pa« 
. . pulariter \mt man itOOr ; ExlmcdaKus c(l usque ad le» 
{ttimam/ i^i juridicc ezhjercdatio fopponit propulfa- 
\ denem ab omni haer^diute. omm etiam legitina; (jnc 
detenliinaTit qaantltatem legictmae eshaBredatis tribuea» 
\ 'd«. 3)08 i|l iDtC quana ponio portionis hiereditaria;» 
qux dicitur portio ex lege. 3?a(I) DCT SBcmutrfft fau matl 
W4)t5 finDen bOn l)Cr legitima portionc, muxw folc^c i)at 

, i^rcit Ucfprung bcn legibus civUibus 311 bancfen. »DZaii 
fol)c itmilict) ^ bag fo Dicle SBdtcr bcr naiiivltct>eu ticbe oer* 

' l^cn / unb oimc Urfoc^ i^rc Ainbcr enterbercn. Daitiit 
jnioDic^ liceintia cxhaercdandi eitoal einjej(t)rdncfet mnc^ 
bc, (0 oiir&c jmar Dem $Baier ctnc icv» difpolhion 6ber 
(em ubriael®crm6aen aelaffcn , oNr bcn 5lint)crn einc ac^ 
oifcPortion eorbcNt^n, i^cltfte Ocr SSatcrbcn 5t:ni)crn 
d1)(k gciuiQfamc Urfa*e nic!)t nel)mcn fpnte. Claudius 

Chufutius, Pro£ |U Orleans, {)nt ponlont legMli 

((t)tub<n. gr nwt ctn 8cfcf)icftcr 5?umani|l. 2>cr jaaet/ 
it Detwtgca-iii^l / tM^ Dte diomerel.ai(portioncm 
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inofiiciofo agere non pollic ; Uye jure hsredicario ^ 

. fivc 



kgis naturaUs augcfcftcnt Bynkershoek l)at aUCt) <iefendi- 
. rci , qxiod non debeatur cx jure neceirario. 3)Uf( Por— 
tio qu4rta portioois hxreditacis ifl alfO Do4^ luereclitas 9 
tCtUl tl^ |Iccfc( in mniiibiii rebus h^redicariiii tinl) Q)Cnfl 

Die eodx 110(5 fo tvrnia mdtc / fo |U(ht betn »imcc£&(tr 

bacin / Skict^mi^ ha^res in fexroU oncis in omiiibus re^ 
bns hsereditariis eriam jninimis fextulam iinciaB t^at, 
in praecifionc mentis, 3)cnn CS }(! cin jus univcrfale. 
2)iC legicima iii nid)t afliCjm flCtDCfcn / fed morc , difpu- 
latione ioTi^ ratiocmatione Prudencum otta » uti qui" 
dcm qucrcla inofficiofi. SRan faqlC: BlCl^CUU fmD t>0<l) 

fo fleflcWi fie mflm boct) tt)ccn JCinbcrn oon ibrcm SBcr^; 

moigCtt Ctl09^, ^intcriaffitn^t Dur um cik » ebf i^lane exdii^ 
dere* Moiiens ce^ifeturjreliqqiflre Ijjbeij^ Tuii bon;( fm^ 
Ergo terta ftatuatur quantkas. Durum' eft' exciudefc" 

liberos i qui func Syndefpotx ; aliquiJ faltem relin- ' 
quendum c/t iis. Imo ficuti liberis legitima danda » 

Jta & parcntibus & certo cafu etiam frarribus & fo- 
]ro#ij|S»- . ^erusani liberis« propinquis bona reliquerunr, 
& penes' eos ij^pta cfpt. tei^m^nta, .^^i(t Utan ja an^ 

Dcrn »fl< Jtt jtttC tj)Ua/ legata rdinque,, 2)ic 3J^cp 

WitNlctcn rti4>t unrc4)t/ n)cmi {te fASten : & ifl ^^mm 

* ^ offietom amtci, im gc5cn Dtcl amicitia DocfaQcn # ttnb 

' t6 m Sobc tiicbt bmm. Qu. ajacum iil benn cbcn 
ante Justij^ianum quarta jum Jinfanq cinflcfcftct worbcn ? 

Refp. Van i)E Water j difcipulus Noodtii , bcS S8U(t)^ 

* ftdnblcrl in ^)oaanD @oI)n , h obf^rvat. jur. OvW. |)at 
ti fciii proponirct / icb giou^ , cr feat t$ oom Noqdt 

|}Orct; UxFalcidia, faoct cti nititUVt alS biC quarta. 

auffommcn. 9{a(|)fecw ttcmUt» Pm. FAs.dmi7s» qui fob 
Avev^To visdt, otrorbttct/ ba| bcm Wedi Dctgbnnct flq)it 

foltc/ t)on aOcn legatis, bic i^m in bcm Xcpamcm mim 
3al)Icn anfcrlcget tDorDcn / bic quartam ab}uji<l)cn, nc ^t- 

fan tota ha^reditas legatis cxhauriatur , &c hscres plane 
nihil accipiat, »0n mclcbcm lege aud) btcfCC quarta pars 

Faicidia gcncnuct worben j fo fagte man : S^eil &ic itinbec 

mnia(ien< harredes fci)n fOikn / fO fofl thntn ad imitatio- - 
Siem ouartae FalcicKa? bcc fticrtC iU fXfUt le^ibn^ 

DcrMciocn VTd a Costk ad Pt^/iniit. Jki. & 44jijip:: 

Hsjnupms X* de ufiamm. ScHwiim furisfr. AnH^Ju^ 
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: )ure iegau , vel Edekoauniili : vel ii morcis 

cauia. 



es habeac ^uartam. Extraneus hsUieat quarcam» bCltH 
i; ijl hxces. ' Filius ipfo jure hcres erat. ' Ergo quar- 
am babeac. Parebces »' frai^es » fairores oerto feofu fuat 
lafredes. Ergo quart^m habieam / uc itt lege Falcidia. 
Ago legiiima eft itnitatio quartap Falcidiar. &filt)tU 
\U , Dafi bitfc Lcges in Comitils tributis Donbem 3BolcC 
lonfHtuircl nJOtbcn. Duarenus mconcl / bic legitima fei) 

X quarta Faicidia cnt|l(tnbcn i abcc ii til falict) / fonbirti 

inc occafione ^jus. Justinianus raifonnirtC tldil^htCitil^ 

uiDcri, bop mmlict) 9Ui(()n)el)l o(fiecmat)U bicQuarta ia)u ' 
mmttuqt, iinb fur &ie XinNr/ bic bo(t) fon|i tttbm 
mtn fci)n follen ; biel m )mm n)<K. £>a^er Dcmftnete 
r , ta^, wcnn 4. s;i«bec unb bcumcr «Hjrcn , ber brinc 

ri)Ci(, triens feu ^.Unci^, bic legitimam au^ma(!)en foUC; 

bcnn obec berfclben mel)c ali 4. bori^anben wdren , bic 

^elfftC , femis , 6. Unci« , iUC legitima augacfc^et fei)tt 
oUen. 61 tii abCC ad interjjretationem legum ju mCCCf CH/ 
MlpMcquartalegicimaatt^ atttCCiE^alcidia gcncnncClDicb: 
:g. i.9.jf t %% & )i* Cb' #• & MpudfAmjH i(€^ 
S^a». ltf.4. ^ f-T* !Sfamtt0Cta8Ctl9OlOCII,et. 
am ab hac quart^ • & fic ab omui hanmficate pofle 
)ropelli , fi caufe adfint juft« , legibus probatas , jam 
p{aB hr caufjB funt examinandx, n)ClCt)e Justikianus i« 
Viu/. X 1 receaiicCt* AAuri fuintts 

l. De oau/tt exbiercJandi Itheros: jiubncmli^^ 14. 
Caufac: 

0 VX)enn ber Dater ron ben Stnbern ^ef4)U* 

gcn UDOr^cn. Patrem vcrberarc crimen eft, licec tibi 
iDjiiriam inajlcrit. . Aliud eft.«,ii ia nioderamiue iacul* 
pattf.totelac fqerts. Hodie enun patria poteftas non 
confijRit ia jure ocddendi. Si per alium verberas. pa*^ 
trem, caofa eftprorfus fimilis. Miiue tamen non m^ 
ficiunt. 3)a olim bCC exhzredatus bcmeifcn mujle , fe 
patrem non verberafle , ncc ingratum fuiffe , fo Ucget 
hodic bem hasredi ba3 onus probandi oB / ba(j bic in te- 
ftamento allegirtC caufa exhsretlandi n)al)rfci) , linDracnrt 
Cr in bca SBCO^ ^fuccombiSCt / (O fuccedirci bCC ^iacxes 
ab ifiieftiito.' 

G g 4 %)Ait$ 
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can- 



a) Al» srme J fMri JeJeeus intulcrit ; Ubibuc lo- 

MiitDtn fei)ti rcur^t €r wucDt iitttrfiitirtt W « 

tCDtt, & cg«un, am.ttebat. & erf«re/e«L &5S 
OlltD flltc(0 wabr ijl, Ulius tanu» id fpargererion 
i« B ^"''Li Wf«H)0(t) niC^I iracnndi (ler. 

wn. , Refp. @it imD btm ©oDii abcr nim mvok. Ro- 

. Vaaxtm neceflartt oeOorc Huc Krtinet . li filiM, m. 

trera vocavent tmcn ^UIlMjttoIf . ^ ■ 

Itr aiiet , UnO Dtll Patrem incarceratum niltf liberitoi 
nam venerit. Dcn eeftnttlOW «WtrCtn. ■. 

kJHA'!!^ ^*w«awi»w8, »afi oerfelbe tintn irofftn 
««tall.anjciiicai ^^awim erlitttn/ fi axcana omnkS.- 

rAiS^^T^^ fol*t« glti* roabc rcart, f» 

f??s ctn5tinD/ fohtei au«ju6rtwn, 

«no btn 3^ater iii*t aflcin in mmpf unb S / ft£ 
Jmi ««* ,n flroffcn ?OerJu|l imb i^mm & 

•bftat, fi pater talc er«men admittat, ob ^i^ , 

m accufari poteft^wu Tirnrs ink Acjjn/Recbt tm 

ffij^n argomentntt. «0« tS dnOere eeuie faoS. FiEu" 

^J^JrT /r^°8^"" malevolentia . t< meritis  damur.  Annuum  dixere,  tUCfi  llhin  Dati)  nict)| 

oUict)  fbnnc  e.,?  neueS  mactxn  / man  tjabc  fonfl  ju  iljuu ; 
idngcr  aOer  nutu,  roeil  ts  cin  Privilegium  ifl,  mtb  man 
liebec  licl)tl , oap  einer  jure  ordinario  de  rebus  fuis  dif- 
i ponift, 

(0  Motus  & Surdus  forne  fonfl  gac  fem  teflamenl  macben  i 
nam  mutus  teftes  alloqui  nequit , non  rogare  j furdus 
n*n  audire,  quid  regerant  teftes.  Milite  ifl 

0« 


Dfc  "Militari  Testamento. 
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De  militibus  $ veteranis. 

§.  j , Sed  hadfcenus  hoc  iliis  a principalibus  confti- 
L\x.\otvvt>us  conceditur,  quatenus  militant,  Sc  in  ca- 
tris  degunt,  Poft  miilionem  vero  veterani , vel  ex- 
ra  caftra  alii  , ii  faciant  adhuc  militantes  teftamen- 
:um , communi  omnium  civium  Romanorum  jure  id 
tacere  debent.  Et  quod  in  caftris  fecerint  teftamen- 
tum» non  communi  jure,  fed  quomodo  voluerint , 
poft:  rntffionem  intra  annum  tantum  valebit.  Quid 
ergo  ii  intra  annum  quis  dccellerit , conditio  autem 
haeredi  adlcripta  poft  annum  extiterit;  an  quali  mili- 
tis teftamentum  valeat  ? Et  placet  valere  quali  mi- 
litis. (4) 

Si  tejlamentum  fxBum  ante  militiam . 

§.  4.  Sed  & ii  quis  ante  militiam  non  jure  fecit 
teftamentum,  & miles  fatfus , & in. expeditione  de- 
gens refignavit  illud  , & qu ardam  adjecit,  hve  de- 
traxit,:1: 

Ut  Exceptio»,  b«r  ba$un§lutf  n>oW  bunb  feine  bravoue 
mag  &efommen  baben  tft  ja  au$  nicfci  ubtijtg  / ut  te- 
ftes  audiat , tC  Wrff  ftC  nid)t  rogitUl , fufficit,  Daj?t)ie  te- 
ftcsiljn  t)brtrt/  utit>  Dap  er  voluntatem  luam  fdjreiben  fart. 
9Rttl)in  ijat  Trajanus  itHicn  jbdtxi  eilaubet.  Slacbbem  a* 
btr  « /.  1 tbC.de  mi/tt.  teft.  ail(&  ben  Surdis  uni)  Mutis 
non  militibus  ju  teftirtIJ  «rlflUbet  ijl , fo  i(l  fo!d)e$  hac 
pane  f<in  Privilegium  fur  t>te  t0olbaten  ju  ncnmn , iwK 
Vie  foltbei  nunmeljco  ttiit  ben  Paganis  guneiti  ijabeu. 

(4)  Teftamenium  militis  valet  poft  miflwnet»  intFa  an- 
num. Pofito,er  fticbt  nun  in  bem  3ai)c,  unb  in  tefta- 
mento  : Shld)  ?.  JG^CeU  fofl  Paulus  hatres  feyri  ex 
femiffe.  Qu.  An  valeret  ? Refp.  bennbaSTcfta* 
mentum  fanget  an  iu  gelten  / ob  reoftl  ber  F-ffed  fid) 
-fpdtec  jeiaet , roelcbci  bo<b  * voluntate  bcrfonunt , 
jam  fubfiftit.  J)esglei<ben  fi  teftamentum  conditionale  a 
milite  fatftum  fit,  fo  baUKt  ei  Idtiger , unb  usque  dum 
eiiftat  conditio.  ©enuy  bag  bic  Conditio  gefe^et  ©«Detl, 

, *um  adkuc  clfct  miles.  Retrotrahicur  conditio. 

i ; C c | 
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traxit,  vel  alias  manifcfta  eft  militis  voluntas  hoc  va- 
lere volentis;  dicendum  eft, valere  hoc  teftamentum» 
quali  ex  nova  militis  voluntate.  (5) 

St  adragalus  vel  emancipatus. 

§.5.  Denique  & fi  in  adrogationem  datus  fuerit: 
miles,  vel  fiiiustamilias  emancipatus  eft , teftamen- 
tUm  ejus,  quali  ex  nova  militis  voluntate  valet  (6);  ' 
nec  videtur  .capitis  deminutione  irritum  fieri. 

De  peculio  quafi  caflrcnfi filiis  famil.  tefiari  per- 
mijfum  ,/ed jure  communi. 

§.  6.  Sciendum  tamen  eft , quod  cum  ad  exem- 
plum caftrenlis  peculii  tam  anteriores  leges , quam 
principales  conftitutiones  quibusdam  quali  caftrenlia 
dederant  peculia , & horum  quibusdam  permifliun 
fuerat,  etiam  in  poteftate  degentibus  teftari:  noftra 
id  conftitutio  latius  extendens  pcrmilerit  omnibus  in 
hujustaodi  peculiis  teftari  quidem,  led  jure  commu- 
ni. (7)  Cujus  conftitutionis  tenore  perlpe&o,  licen- 
tia eft,  nihil  eorum,  qux  ad  praftatum  jus  perti- 
nent, ignorare. 

- v v.  ; r , ' , • TITU-  , 

(5)  Q“-  Si  quis  ante  militiam  jure  nullo  teftetur,  poftea 
miles  fafius,  an  teftamentum  valeat?  Refp.  SDhw  fd!t 
Rtd)l  fcifltll  / Dcifl  reconvalefeiw,  nam  ipfo  jure  nullum 
eft,  non  entis  nulla  funt  accidentia-  £>CC  Imperator 
flbCE  flUJCt  / ro«nn  Dcc  Miles  coram  fuam  voluntatem  de- 
darictt,  Utlb  CIIDCIS  in  caftris  adjiciat,  f»  glU  ex  nov* 
voluntate  privilegiata- 

Qu.  An  miles,  fi  capite  minutus  & arrogatus  vel  eman- 
cipatus fuerit,  teftari  poffit  ? f($eintl/  quod  non  > nam 
filiusfamilias  per  LL.  XII.  Tabb.  teftamentum  condere  ne- 
quit. In  milite  vero  nec  hoc  quidem  attenditur, 

Imperator  fagef : Ob  privilegium»  quod  milites  decon- 
dendo teftamemo  habent,  valet.  ©(tui  (in  Miles  n>irt>  ra- 
tione peculii  fui  cafttenlis  pro  Patrefamilias  (JtljQltCll. 

(7)  Obfdion  t>ad  peculium  quali  caftrcnfe  ad  imitationem 
caftrenlis  tingcfiltjftt  CWlDcn  , uno  Dcc  filiusfamilias  ex 

-pri- 

' : 1 r 
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TITULUS  XII. 

DUIBUS  NON  EST  PER- 
MISSUM FACERE  TESTA- 
MENTUM. 

1 . . 

De  filio  familias, 

NOn  tamen  omnibus  licet  facere  teftamentum. 

Statim  enim  ii,  qui  alieno  juri  fubjedti  funt, 
teftamenti  faciendi  jus  non  habent:  adeo  quidem, 
ut,  quamvis  parentes  eis  permilerint,  nihilo  magis 

jure 

privilegia  de  hoc  peculio  difponiftn  fati/  ut  paterfami- 
lias,  fo  muft  Bod)  Barilbec  enodo  ordinario,  jure  commu- 
ni & omnibus  folennitatibus  obfervatis,  teftirtt  HtlB  di- 
fponicrt  twcbm-  Ctffat  enim  his  rauo.  SBiclt  meoncii/ 
in  Digeftis  BaDOti  gar  fttllC  iOWBUtig , Tribonia- 

nus batx  «I  «ingcjfcfet/  t&  fei)  «fl  fub  Imperatoribus  auf» 
fomimn , quorum  Conftitutioncs  habemus ; aflcjtl  Pa- 
unianus  beti  (rDen  Btwon  gtrtBtt , unB  tfl  fub  Aiexan^ 
dro  Severo  Uflb  Caracalla  (djOfl  aufgcfotntnctl*  2BiC 
^abtlinod)  ewflfcjetwmTeftamenta  privilegiata  ,d$  brt  UHD 
i)  difyojttit  parentum  inter  liberos  s jn  Btrgltittyttl  iQtCe 

orBnung  jmb  gar  fcine  Solennitdttn  noityia  * Detm  c3  tfl 
g«mig,n)tnn bit€lKrtt  quovis  modo  itjctn  2BtQen  fc&iiifk* 
lid) , Obtc  abec  fine  lcriptura  per  nuncupationem  00C  a. 
3wgtnan  Btn  £ag  Itgtu , roeil  btc  ©attc&it  Prarfumtron 
fcoc  fid)  Dat , ba(5  er  ftint  fliuBcr  gUicD  liebe.  unD  rotil 
ebtn  ni<Dt  auf  patriam  poteftatem  anfommt , fo  fati 
aud)  btt  iDfutttr  tin<  foI<J)e  difpofition  inad)en  (roie  «3  au$ 
mu  bcr  Slbtlxilung  oB«r  9lbfiiiBung  Dcc  Xinba  / fo  ctroa* 
DtutfdxSill,  gthaliw  toirb)  un&  ijigenuq/  dummodo 
! de  divifione  conftet.  l ) leflamcntum  tempore  pejhs  con- 
ditum. Da  rootUn  Jioac  eilligt  Dolores  aQc  Solenniti» 
ttn  / pr«er  unum  contextum  & praefentiam  reftium 
fimultaneam,  bcobCICf)tet  ntijfttl  5 SURitl  Die  Praxts  Idjfet  BtC? 
gllitlxn  gtlKll  etiam  coram  duobus  teftibus,  Conf  Nic. 
Reusner  Ae  Tefi  amentis  P.  4.  £ 17.  n.  16.  folennitas  non 
requiritur , jo  tangt  Ditft  Jtrancfl)«t  tvdl)M;  BennBU^M 
- c c 4 iii 
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jure  teftari  poflint : exceptis  iis:  quos  antea  enume- 
lavimus,  & praecipue  militibus,  qui  in  poteftatfe  pa- 
rentum iunt;  quibus  de  eo,  quod  in  caftris  acqui- 
bcrunt , permillum  eft,  ex  conftitutionibus  Princi- 
pum,  teftamentum  facere.  Quod  quidem  jus  ab  ini- 
tio tantum  militantibus  datum  eft,  tam  ex  autoritatc 
diviAugufti,  quam  Nervi,  nec  non  optimi  Impe- 
ratoris Trajani : poftea  vero  fubfcriptione  divi  Adri- 
ani,  etiam  dimiflis  a militia,  id  eft,  veteranis  , con- 
cellum  eft.  Itaque  fi  quidem  fecerint  de  caftrenfi 
peculio  teftamentum  •,  pertinebit  hoc  ad  eum,  quem 
pircdem  reliquerunt*  Si  vero  inteltati  decelferint, 
nullis  liberis  vel  fratribus  fiiperftitibus  •,  ad  parentes 
eorum  jure  communi  pertinebit.  Ex  hoc  intelligere 
pollumus,  quod  in  caftris  acquifierit  miles,  qui  in 
poteftate  patris  eft,  neque  ipfum  patrem  adimere 
polle,  neque  patris  creditores  id  vendere , vel  aliter 
inquietare,  neque  patre  mortuo  cum  fratribus  com- 
mune elle:  led  lcih  proprium  ejus  elle , qui  id  in  ca- 
firis  acquilierit : quanquam  jui£  civili  omnium,  qui 
in  poteitate  parentum  lunt,  peculia  perinde  in  bonis 
parentum  computentur,  ac  fervorum  peculia  in  bo- 
nis dominorum  numerantur : exceptis  videlicet  iis, 
qui  ex  ftteris  conftitutionibus,  & pricipue  noftris, 
r i pro- 

‘ tfl  (tue  £i’flnd!)CU , UHb  f(itl  malum  divinum  extraordi- 
narium, iit  fan  curim  aerben,  roie  Mead  in  feincr  treff« 
lidjen  Iriiftoric  von  ber  Pefl  gemufert  / babon  man  tu 

nen  Extraft  finbtl  in  b<$  ia  Roche  Memores  ItUeratres  60n 
(5ligli[(J)Ul  iSll(l)«cn.  J)  Tcfl amentum  ruflkcrum.  JjtlfOl* 
<t>cm  jlllD  S-  Teftes  gtntig  5 UlKb  ifl  bie  Subfcriptio  nicbt 
rotbig/  unb  fan  tintr  je&ceibeti , fo  fan  tr  fuc  afle  umtr» 
imwibtn  > btnn  auf  ben  Dorffern  t>at  man  menig  fceuie , 
bit  man  confuiiren  fan , obtr  oie  fcfjietbea  I6imtn,unb  roif* 
fen,  n>a$  ju  eintm  £«|iamem  geljorti.  $Iuc&  Btt,  fo  oon 
©bngefebe  auf  btmDorff  fcantf  iwrbtn,  tya&tnbitjtiPn- 
vikgium, 

(•)« 
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opter  diverlas  caulas  non  acquiritur.  Prxter  hos 
ituvaqui  caftrenfe  peculium,  vel  quali  caftrenle  ha- 
:nt,  li  quis  alius  filiusfamilias  teftamentum  iccerit, 
.utile  elt:  licet  fux  potehatis  fa&us  deceflerit.  (i) 

De  impubere  furiofo, 

§.  1 . Praeterea  teftamentum  facere  non  poliunt 
inpuberes  : (z)  quia  nullum  eorum  animi  judicium 

eft. 

^ — — '• 

CO  5Dtil  bie  teftameuti  faiftio  Juris  Publici  ifi  fo  fim  (Uld) 
ntemanb  teftiren  / Dem  es  jure  Publico  nictjt  permittirei 
tfl-  3>enn  erltt^e  frumen  propter  flatum  nidjt  teitirett- 

5C(C  alieno  juri  fubjedus  J|j,  Dem  i|l  tS  tWbOteil.  E tf- 
liusfamilias  reflari  nequit , ne  quidem  in  peculio  adven- 
titio  extraordinario,  tMIHl  «S  OUd)  fcOOtl  Dd'  CBOKC  Cttail^ 
fcet-  Lex  enim  prohibet  , contra  quam  pater  permit- 
tere illud  nequit.  WbtC  bod)  fan  Cill  filiusfamilias  mor- 
tis caula  donare , permittente  patre . tDtll  per  le- 

ges md)t  ccrboun  rnorben-  20etm  manium  jaaet,  Dag  ein 
filiusfamilias  de  peculio  caftrenfi  & quafi  caftrenfi  tefti- 
ten  fOtlllt,  fo  ifl  jll  merefui , baf  «t  ratione  horum  pe- 
culiorum pro  Patrefamilias  geljalien  tfiCfbt,  UtlD  b(C  3vf^ 

- qui  Demunt)  ftji  bleibt,  quod  filiusfamilias  teftari  non  pof- 
fit.  Imo  fi  ut  hoqio  fui  juris  tellatus  fuerit  , & de- 
inde' arrogerur,  non  valet.  2){t111  <C  flicbl  al<  Cttt  filiui- 
familias.  Augustus  crlfllibtC  tS  Dcnctl  fiiiisfamilias  mili- 
tibus: fi  in  periculo  effents  Hadrianus  abet  aUejejl/ttUlH 

• fit  autb  fctjon  ani  beat  Sciege  jutucfgcfommen- 
(i)  ©lldKtl  ifi  Mtbofen  JU  teftiren  ob  defeftum  judicii,  e.  g. 
impuberi.  $)i«fer  fWUt  ttobl  paterfamilias  fet)n  , i.  e.  fui 
juris , metui  jein  ©ater  geflorben-  Atqui  paterfamiiias 
poteft  condere  teftamentum , li  habeat  judicium  animi. 
Impubes  vero  non  habet.  Ergo  IMin  er  nod)  l»d)l  7. 
3dt)C  ait  1(1/  U)CldK$  una  artatis  hebdomas  ijl  fecundum 
Stoicos , bie  t>on  7 3<ibrtu  m 7-  3afirtn  ger«d)nct/  mirb 
' er  pro  abfeme  gcfialun  / unb  nad)get)cub«  fur  einen  foeti* 
bttl  SStalfttjei!  , qui  itidem  non  condit  teftamentum. 
Completa  vero  tertia  «tatis  hebdomade  XX-I.  fe^letl  ftC 

nctfc  tmi  ju,  bnf?  er  im  xxv.^afor  trrt  mujorenn  n>ur* 
bt.  iSSiillll  ? Vid.  Ttt.  Dtg.de  Mmribus.  Pater  fub- 
(lituterc  poteft  pupillo  impuberi , quia  eum  habet  in 
’ , C c f ’ patria 
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cft.  Item  furiofi:  (j)  quia  mente  carent.  Nec  ad 
rem  pertinet,  fi  impubes  poftea  pubes *,  aut  furio- 
fus poftea  compos  mentis  fa&us  fuem,  & decefierit. 
Furiofi  autem,  fi  per  id  tempus  fecerint  te ft amentum, 
quo  furor  eorum  intermifius  eft,  jure  teftati  elle  vi- 
dentur : certe  eo,  quod  ante  furorem  fecerint , te- 
ftamento  valente.  Nam  neque  teftamentum  redte 
fa&um,  neque  ullum  aliud  negotium  reele  geftum, 
poftea  furor  interveniens  perimit. 

" *'■,  De 

il  't  ii-  , . 

__ i 

patria  poteftate.  ®§  tfl  (llfo  gttbtp,  bof  («in  Impubes  ten 

• iiircnfan.  SlOttn  rctntj  ttn  impubes  tin  Xeflameitt 
mad)t  l)dtte  / unb  foernad)  alS  pubes  mrflitrDe , ba  fc&einct, 

(ttn  impedimentum  DOttjanben  f<t)  # D<*|i 

mtnt  nid>t  galtifl  fn>n  folt<  Sed  Refp.  ©it  reguU 

Catoniana  : Quod  *b  vmofum  eft  , ex  pojt 

f a«fto  non  poteft  convalcfcere , J)(lt  fyttl'  flM*  Unt)  Olit 
titlCITt  5©0l1  f teftamentum  impuberis  eft  nullum  , non 
ens  . non  entis  vero  nulla  lunt  accidentia  , i.  e.  non 
poteft  de  illo  praedicari  , quod  convalefcat.  ©cntl  C$ 
{ii  gac  (tin  Xcflamem  juridice  Da,  rotiui  tr  and)  gleiefi  t\> 
Dtrftrtiga  (jdttt;  nullum  teftamentum  poteft  indipifei 

convaleicentiam  ex  poft  fafto. 

fcJrSOlPPv  - : ;>i ''-ri  >■  '<•  •*&&&&•  _ 

A)  Idem  dicendum  de  furiefo,  hinc  teftamentum  a furio- 
fo  conditum  . qui  cellante  tandem  furore  mortuus  fit, 
non  valet.  2ib«C  titU  atlDtce  Jrage  $ i An  teftamentum, 
quod  quis  ante  furorem  fuum  condidit  , validum  fit , 
euro  furiofus  moriatur  ? Rtfp.  Omnino,  Dttm  <t  tDflC 
ja  nit&t  furiofus , utib  l)at  alfo  gar  r»o[)l  teftirtn  (onntn , 
cs  i|t  gut,  t>ag  tc  teftim  foat,  cfye  tr  raftnD  roorben , idem- 

que  jus  obtinet  , fi  quis  poft  furorem  fuum  teftetur. 
Sn>ifd)«n  tiitctn  furiofo  unbmeme  capto  ifl  Dtc  Unftrfdxib, 
foafl  (jit  furiofus  rabie  correptus  frtfft,  lObtt , tDUftt , tl'  ifl 
niit  ilio/  meme  captus  aber  tfl  cc  raftt  nid)t.  2Bemt 
nun  bcrgUitfoen  Cafus  ootfommtn , fo  finb  bufe«  quarfho- 
nes  fadi  , eb  DtC  Teftator  n>UCCfU(t>  raftnD  &Dtt  mente 
. , captus  genjtftu.  < 

• i.  . ■'  , <4)2)« 
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Quibus  non  est  permiss.  facere  TesTam.  41  i 
De  prodigo. 

. z.  Item  prodigus  (4) , cui  bonorum  fuorum  ad- 
liftratio  interdida  eft,  teftamentum  facere  non 
-'it : iedid,  quod  ante  fecerit,  quam  interdi&io 
iorum  fuorum  ei  fiat , ratum  efti, 

• i : t.  , 7 

De  fur  do  £•?  muto. 

. 3.  Item  furdus  & mutus  (5)  non  lemper  teftad 
ntum  facere  poliunt.  Utique  autem  de  eo  1'urdo 
uimur,  qui  omnino  non  exaudit , nou  , qui  tarde 
udit.  Nam  & mutus  is  intelligitur,  qui  eloqui 
i l poteft,  non,  qui  tarde  loquitur.  Sirpe  enim  etiam 
rati  & eruditi  homines  variis  caiibus  & audiendi 
oquendi  facultatem  amittunt.  Unde  nolfra  con- 
utio  edam  his  fubvenit,  ut  certis  caiibus  & modis 
imdum  normam  ejus  pollint  teftari , aliaque  face- 
re, 

Ser  Prodigus , i.  e.  eincr,  t»cc  »on  Ixr  Obrigfeitpro  pro- 
Iligo  (rfldca  1 UIlD' if)m  Die  Adminiftratio  bonorum  UHter* 
«flet  rcorben , fati  auct)  utd)t  teftiren  5 benn  er  roirb  bcm 
Furiofo  gletd)  fle&aTien  , unb  fiaben  fonbcrlicb  bie  !R6mec 
tineti  Prodigum  auf  ane  2Beife  unb  SEBcge  bcfcfjitnpfet  / ut 
frugales  fiereny  Romani.  SQJentl  tlUH  Citi  Prodigus  ttn  t* 
jlamem  mactw,  et )t  it)m  bie  interdiaio  bonorum  gefebefien , 

0 ijl  es  validum  3 betlH  ba  tcar  er  nod)  feill  Prodigus  ju- 
ridice. Teflari  ergo  prodigus  nequit , hifi  eos  inftihiat 
hxredes,  qui  ab  inteftato  fuccedunt.  Sed  cave  pro  pro* 
digo  declareris  5 bClltl  t>€tne  ftceiUlbe  fUtyn  / ut  furor  ifte 
moralis  nunquam  abs  te  tollatur. 

) gemer  f6nn<n  etlifbe  ob  vitium  corporis  nicfjt  tefliren  t 
e.g.  /urduf  & mulus.  sEBenn  jener  aber  feribendo,  bic* 
fer  loquendo  fid)  beutlid)  exprimireti  fati,  fo  fonnenftc 
teftamentum  madjen/  i»ie  auct)  em  furdaiter , betn  ItUUt 
fupra  caput  «beit  ItlUj}  / njie  Justinianus  fagei  , fo  Viete 

titd)t  ocrfteben-  SIRein  ades  biefeS  ifi  gednben  roorben,  tmt» 
fauautb  ciii(r,bertaub  oberflumm,  obetaud)  beijbeS  juglcict) 
ifl/  teftiren/  roenner  nur  ultimam  voluntatem,  quocunque 
id  fiat  modo , embecfen  fan>  e«  ifl  and)  ntdjt  noti>iQ/  D<t$ 
er  besiregcn , Ut  olim , conceffionem  Principis  tjabe- 

(6)  Ca* 
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re,  quae  eis  perniifla  fune.  - Sed  Ci  quis  poft  teltamen- 
tum  factum  adverfa  valetudine,  aut  quolibet  alio  ca- 
fu  mutus  aut  furdus  eile  coeperit,  ratum  nihilominus 
manet  ejus  celtamentum. 

T ' r.  . J .4 

De  caeco. 

§.  4.  Coecus  autem  non  poteft  facere  teftamen- 
tum,  nili  per  obfervationem , quam  lex  divi  Juftini, 
pau*is  noftri,  introduxit.  (6) 

De  ■ eo » e/ui  ejl  apud  bofles.  - 
$. ' c . Ejus , qui  apud  hoftes  eft , teftamentum,  quod 
ibi  fecit,  non  valet,  quamvis  redierit..  (7)  Sed  quod, 
dum  in  civitate  fuerat,  fecit \ five  redierit,  valet  ju- 
re poftliminii  j five  illic  decellerit,  valet  ex  lege  Cor- 
nelia. 

TITU- 


(6)  Coecus  ante  tempora  Justini  teftari  non  poterat  i afltitt ' 
Ditfet  $M)ftC  oeroconete , Ut  co*cas  haeredem  fiium  nun> 
cupet , lotennibus  obfervatis , fcil  coram  8.  teftibus,  t)t€ 

ntit  ifym  fubfigniren  imb  fubfcribinn/  ober  an  fioft  beS 

Jtflt  teftis  mup  «in  Notarius  baNt)  ftt)n  / qui  inftrumen- 
tum  conficiat.  Vid.  /.  8.  C b.  t.  3)«ntl  Ob  et'  ahicf)  bUtt& 

<mm  anbern  ben&amen  fetreiben  laflTen  fon , fo  i|l  boet)  jti 

* ffitcftumug  cine«  SB«a'U§£t  be|T«/  ut  teftes  omnes  audiant, 
teftatorem  hunc  vel  illum  haeredem  cfie  velle. 

(7) *Q.u*  capitis  deminutionem  pafius  eft  maximam  vel 
mediam,  teftari  prohibetur,  ergo  fervus  captivus,  fer- 
vus  poenae  ad  mortem  damnatus  & peregrinus  ex  Juro 
Romano  teftari  non  poffunt.  §16«  bet)  Utl$  j6ntltn  Dtcfc 
oQt  teftirtii.  Unb  roenn  gleid)  einet:  jum  Lobe  tondemni, 
retift  / fo  fau  ec  boet)  ein  Leilament  maeben/  roeil  feirw 
©fmr  nicbt , roie  bet)  ben  SRomern,  confifdret  wecben/ 
CUjfer  in  flettiffen  criminibus , e.  g.  laefae  Majeftatis  ©0 
ran  au<b  bie  Fuftigatio  bet)  un$  feine  ®at)re  Capitis  demi- 
nutio fenn , reie  bet)  ben  SRbmecn.  2Ba$  aber  ber  Apofta- 
tarum , Haereticorum,  i.  e eorum,  qui  in  Conciliis  uni- 
vcrfalibus  pro  talibus  declarati  funt,  teftamenti  fadio- 

nem  adivam  anbelanget , fo  fbnnen  auct)  folft)t  M urtf 
lein  Leflamem  nuKbcii/  «•§•  Cociniamr-  Romani  equ. 

■ , ' • ‘ . ‘ . S ®W 
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De  Exheredat.  Liber.  41  i 

TITULUS.  XIII.  ;■ 

DE 

XH  i®  RE  DATI  ONE 

LIBERORUM. 

fas  vetus.  De  liberis  in  pote  (late.  ' 

1 On  tamen,  ut  omnino  valeat  teftamentura , fuf- 
^1  licit  haec  obfervatio , quam  fupra  expoluimus : 
t qui  filiurh  in  potertate  habet,  curare  debet , uc 
tn  harredem-  inkituat,  vel  exharredem  eum  nomi- 
tim  faciat.  Alioqui  li  eum  filentio  praeterierit,  in- 
utili- ■ 

- , 4+ 


vos  habebant  pro  fervis , fic  etiam  captivus  civis  Roma-, 
nus  pro  Quirite  ndn  habebatur.  Quirites  vero  tantum 
teftamentum  condunt.  2g(ntl  CC  tlUR  D0tl)tt  Uber  ci- 
vis em  Seflcuntntgemact)!,  UIlD  CC  llirbt  in  captivitate, va- 
let tcftamentum  ex  fidione  Legis  Corneli*  a Sylla  fe- 
lice latae.  Fingitur  enim  trortuus  efie  ipfo  momento, 
quo  captus  ell.  Si  revertitur  , teftamentum  vaJer  ex 
jure  poltliminii  > nam  tunc  omnia  jura  'Quiritium  re- 
cuperat. peplin*  roerben  t)ie  Milites  captivi  feine  Servi, 
mitt)in  !>a6en  mic  bie  Fidion  nicbt  n&tbig  ; Etiam  apud 
holles  teftamenta  valida  condimus.  Leo  Imperator  polt 
Justinianum  f)a(  in  btB  Novellis  ecfoubft  , b<t|}  auft)  Die 
©efangtnen  teftiren  fonnen , unb  gieng  alfo  son  bec  arte 
juris  Romani  ab  5 abtt  ftitie  Con/fitutiones  gelttn  ntd)t* 
^5njn>ifct)«n  i|l  bott)  feiue  Raifon  neti  5 Demi  ec  fagei : ©i 
ili  jo  fd)!imm  genug  / bafi  ftc  gcfangen  roerben.  Oiefe  Rai- 
fon fonnen  ruit  hodie  braud)cn/  ba  Dic  Servitus  Juris  Gen- 
tium arifgeboSen  i|L  Jus  poftliminii  orirb  biet  germinet 
juri*  Gentium , aud>  oon  Dtclcri  flnbern  JCtis  j aucin  ob 
es  njot)!  nid)t  iniquum  i|t , fo  (tnb  DOtb  Dic  fpecialia , roie 
fic  bie  Diomer  erablirei  fiabrn / arbitraria,  n>ie  aucb  Dic  fi- 
dio  Legis  Cqipieli*.  gs  ijl  lex  civilis,  non  neceffaria, 
unb  fan  \<t)  nid)t  fagen,;  Fidio  elt  juris  Gentium , Jus 
Gentiiun  non  fingit ; e$  ifl  (111$  juri  Gentium  ni$t  con*  < 
forin  i nam  nulla  lex  civilis  a iquid  adjungit , addit , 
auauit.  x / 
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utiliter  teftabitur  : ideo  quidem,  ut  fi  vivo  patre  fi- 
lius mortuus  lit,  nemo  hxres.  ex  eo  teftamento  exi- 
ftere  poffit : quia  Icilicet  ab  initio  non  conftiterit  te- 
ftamentum.  ( i ) Sed  non  ita  de  filiabus  & aliis  per 
i • < • ■ viri- 

di) 91art)t){tn  roic  &i|II)tC  fltftljUl , quid  fit  teftamentum,  mo 

unb  roit  man  teftirtn  fonne;  fo  foimntn  n>ic  mm  atidi  auf 
fcieitnigctl  ^perfonen/  que  inliitui  & exheredari  poliunt. 

1 tgg  ifl  «&tc  bit  Hatredis  inftitutio  nid)f$  anbei^  / al$  cinc 
defignatio  fuccefforis  in  univerfum  jus,  quod  defunctus 
habuit.  Dt«  hereditas  j(I  (in  jus  univerfale,  Dai>(l'  > 
rotnn  altid)  tina  nur  in  Sextante  jum  <£rbtn  cinjtfe^ct 
merDtn  / fo  ifl  bod)  <?rbfdja|Ti  nidii  nxniger  tin  jus  u* 

niverfale.  BitftS  ifl  ttlir  intelligibile , fcil.  mati  ttUlfj  fict> 
(inbiibtn  » flli  Ob  btc  heres  in  fextante  inftitutus  in  aU 
len  UllD  itbtn  hereditariis  rebus  fcluttl  Sextantem  fiabt , 
btt)  cinem  Legatario  ntd)t  ifl  Bie  Haeredis  inlli- 
tutio  abtr  ijl  vel  voluntaria  vel  neceiraria ; bflltl  eilidjC 
qjttfoncn  milifen  neceffario  inftituirttmcrben/  e.g.  pater, 

mater , liberi  & certo  cafu  frater  St  foror.  T)a  luere* 
dis  inftitutioni  roirt)  t)i(  Exheredatio  Cntgeqtll  flCfe^tf. 
SBBtc  nun  foldjc  'Dtrfoneti,  bie  necefiario  inftituiret  roer= 
btn  muffen/  enter6<n  roia,  mup  fold)(S  foienniter  it)un/ 
alias  teftamentum  eft  nullum.  Eft  autem  exktrtJati» 
hereditatis  lege  datae  rite  fafta  ademtio.  Filiifamilias 
in  patria  poteftate  exiftentes  olim  fyndefpotae  erant, 
domini  etiam  viyo  patre  civiliter,  non  adu  5 pater  enim 
impedit.  2Benn  btcSBaitr  flirbt,  fmb  fte  im©attd/  unb 
olfe  ipfo  jure  in  bec  (grbfdjafft.  2Beil  abtr  bit  Leges 
xll.  Tabb.  trlaubtt  311  difponiftn , roit  tintr  roolte  ••  Uti 

quisque  rei  fu*  legaj/it , ita  jus  tfio  i tlKlCfieS  2Bott  /<s- 
gafftt  Citt  vocabilium  generale  ifl  / «tlb  au#  teftamen- 
tum condere  bcifftt;  fo  fonbtn  fle  aud)  jugelafftii,  filium 
exheredem  feribere.  2JUtin  »«1  btC  ®0i)fl  Dod)  6(C(tt5 

hciiuun  roar,  fo  mufle  ifin  bec  «Baitc  binairtiloffcn,  bap 
nian  fc^e/  tc  molit  ibn  nicbt  bcinnen  fiabm.  3ilfo  mu* 

Jit  bit  Exheredatio  nominarim , rite,  diferte,  cl^re  qt* 
fitijtn  » baf)tt’  benn  preteritio  bag  teftamentum  vitii- 

ttt.  SlUbtnn  bkibci  bec  ©ob»  iin  ©aticl  fiQca  , ben  ce 

fO  flltid)  ipfo  jure  poft  patris  mortem  occupictt  , ©0* 
»011  ibU  bitfef  expreffe  propellifcn  lllllp  / alias  teftamen- 
ly^n  «ft  «ullum,  quod  rcfpondet  principiis  de  patria 

pott- 
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ilem  fexum  ddcendcnubus  liberis  utriusque  fexus 
iquicaci  fuerat  obiervatum  : (z)  Sed  fi  non  fue- 
it  fcripci  ntercdes , fcriptaeve  3 vel  exhaeredati  ex- 

haere- 

«atria  potcftate.  J)eC  ©Ot)tl  OXlt  fi^OR  in  familia,  in 
miverfitate , fuus  haeres * herus  & condominus.  Vox 

i#<r  jtiguon/  buflDie  £nter&iing  muffe  gefcbeben  \)nmu- 
utttm , e g.  Mavius  filius  meus  exhaeres  edo , e$fei)benn 
iafi  «r  nuc  «Uicir  60(511  f)«be  i a)  pure  i Condiuo  enim 
jihil  ponit  in  ede,  lint»  IDCRIt  bis  Conditio  exiftiret  / fO 
(1  tr  M mcf)t  exhaeres  i })<  teta  hareditate  , i.  e.  etiam 

I legitima  excluditur  , DCIli!  ebetl  Derjdligt  ifl  crft  exhae- 
es,  cui  portio  lege  data  adimitur,  unb  nKfHUincr  feillt 
egitimam  falvam  Detjdll/  fO  fOlt  «C  ni(&t  fCt^Cn , Ca^  CC 
:xhseres  |(J)  j 4)  ab  emu  gradu  , i.  e.  nec  primus  nec 
eeundus  haeres  e(Te  debet}  i.  e.  non  debet  fubftitui : nam 
iibilitutio  eft  etiam  inititutio.  Si  quis  igitur  liiium 
uum  exharredare  velit  , faciat  id  rite  & nominatim 
«1111  bie  Praeteritio  mact)Ct  bas  tellaraentum  nullum,  unb 
>ie  Jlinber  fdjlietTcn  afle  anbere  au$,  meil  |u  ex  kge  febott 

II  btr  (£c6frt;afft  t haeredes  fui , i.  e.  fui  iplius  funt.  Ilae- 
es  fuus  1)1  nid)!  allein  berieuige  / qui  in  patria  potefiate 
rft,  fed  &,  qui  proxime  contingit  eum  , qui  teftatur,  n«L 
fyg  Angelus  Politianus  , nflCt)  Socini  Qjtficf)! , alS  BIMI 
t)n  gefraget/  roaS  haeres  fuus  fco-  »id)l  gerouit  / ob  ecficb 
ct)on  fonflcn  immer  uber  bie  jtiriifen  mocquico.  Conf. 

-eysek  Med.  ad  1‘attd.  Spec.  $69. 

acerni  biic  de  liberis  bie  9lebe  ifl  / fo  ifl  fol<be$  SBorf 
)aupifdc&iid)  de  mafcuhs  ju  oerflei>cn/  imb  bafi  bto  bitfeti 
itie  expretfa  exhaeredatio  nOtt)ig  fef) , UiC&t  ObeC  Detl 
Utabus.  Si  igitur  Qu.  An  etiam  lilke  fic  exhaeredari 
lebeant  ? Refp.  ©|e  LL.  Xll.  Tabb.  maC&CH  jioar  feU 
icn  UlIttrfdjciD  ; SLCic  l)aben  aber  Legem  Voconiam,  (a 
i/oconio  Saxa  Tribuno  Plebis  latam  tanquam  Plebifcttucn 
n Legem  degenerans  , aeque  ut  lex  Aquilia,)  tudC^tC  bit 

irtnen  Xodjtci'  nicbt  eid  regardica  , unb  it)nen  einc  gerin* 
iere  Ponion,  ais  ben  filiis,  nngeroicfen,  n>iebie@rie0eti 
mb$«Mer  f<&on  getbnn,  bie  iijuen  nur  gegeben/  nxis  (te 
iciddU-  3Betl  fle  ni£&t  haeredes  fui  iraren,  n>eii  fie  feine 
ierat  unb  (tlfo  ttUbt  univerfitate  illa  parva  QXUetJ,  tbiC 
ne  filii , fonten  fic  inter  caeteros  exhaeredifet  UMbCR/  Ot)* 
ic  baj  bie  propuifi»  nogwwuKn  ge)(^fl()e.  Qp*  ifl 
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hteredatteye , teftamentum  quidem  non  ihfirmabatur, 
jus  tamen  accrelcendi  eis  od  certam  portionem  pra> 
ftabatdr.  Sed  nec  nominatim  eas  perfonas  exhere- 
dare parentibus  necefle  erat , led dicebat  inter  cete- 
ros hoc  facere.  Nominatim  autem  quis  exheredari 
videtur,  live  ita  exheredetur  ; Tuitis  filius  meus  ex-* 
heres  ejh  ; live  ita  : Filius  meus  exheres  efio  , non  ad- 
jedo  proprio  nomine,  fcilicet  ii  alius  filius  non  extet. 

Dt 


tat  inter  meros  t Refp.  (Jc  fOtttt  fagetl : Vi  putria  po- 
fiatis  (t)ie  olim  irraifonable  ©at)  filius  Cajus  , littus  ex - 
haredes  jfunto  & cateri  quoque.  2&UI11  (C  et©fl  X6ct)ter  fiat» 
(( , ©flC  Diefe  exhaeredatio  generalis  genug , Da  C$  biliflC» 

gen  beo  ben  06fineti  fpeciatim  gefd>el)eii  multe-  Si  fii» 
praeteriti  edent,  fo  befiielt  jtDtC  f<in(  Portion  ob  teftamen- 
tum nullum  i filiae  vero  praeteritae  bcfatllttl  nid)l$  , foft® 
bertl  fiatten  HUC  jus  accrefcendj  , v.  g.  ©Ctlt1  6 filiae  ©a* 

fett , befamen  fu  femiftem  > Denn  Dec  SBatec  fiatte  fte  bed> 
mujfcn  doticen  5 bafiecman  ebeti  faget : Dos  eft  loco  le- 
eitim*  ; 3jjie  betin  aud)  gefct>eite  (gitern  fdjott  beo  btn  fyt* 
oedern  bie  toefitee  nitfti  natfenb  auiflieiTcti , ut  patet  ex  La- 
bani  filiarum  exemplo,  bjt  ftCb  bcflagteil/  bajjfie  Dec33a* 
ter  au$gtflojfen , ©te  SDtdgbe.  SBenn  abec  bec  SSater  fcitie 
filios  gefiabt , fonbecn  nue  extraneos  inftituicel  / bie  iOQ* 
tec  abec  praeteriret , fo  accrefcicie  e8  jenen  in  portionem 
virilem  i Denn  /enec  ifireiScbfcbajft  roucDe  diminuiret,  un& 
fte  befamen  fo  Dici,  al$  Dec  extraneus.  @o  roarfl  «'im. 
Vid.  Penizonius  Dijf.  ad  L.  Voconiam,  Da  tC  JCtgCt / Daf 
bie  foeminae  allejeit  deterioris  conditionis  gtrotfetl  / ja  (C 
difputicet  HOd),  ob  ile  nitbl  fd)0n  tempore  LL.  XII  Tabb. 
fo  ^<I>altcn  ©oeben-  Justinianus  imotiet  es  i©ac  nicbt  t 
abec  ex  fafto  irt  es  befanrn,  roelcfieS  Decnad)  in  confuetu- 
dinem  qefotnmcn.  5Beil  bie  Junones  Dem  Jovi  offt  ei©a< 
cinblafen/  ba|?  Die  $od)tec  Den  @obnen  gleiQgeOalten  mcc* 
ben/  ia  o|ft  trnfic,  ais  Diefe,  befommen,  roetebe*  bod)  «d 

confervandas  familias  nitt>t  gut  i|t  > fo  l)at  Voconius  SaxA 
ba$  Plebifcitum  gemadw,  ©eld)«S  ein  lex  ifl  / ben  Peri* 
xomus , ©ie  gebaefit  / fefion  iiiuftricet.  iSc  ili  injac  fiitt 
exprefler  JCius  ge©efen  , fed  in  aureiri  vobis  dico , t)O0 
ec  mebe  in  jure  oecflanDtn,  ais  tnamfiec , bec  |Id)  fur  einett 
Suciltoi  «usjttbu  w tc  D<nn  t«Jt«  utwco  hubfro  na? 
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De  poflb  mis. 

§.  1.  Pofthumi  quoque  liberi,  vel  heredes  infti- 
ii  debent  > vel  exhxredari.  Et  in  eo  par  omnium 
onditio  eft»  quod  & filio  pofthumo,  & quolibet  ex 
acteris  liberis,  live  foeminini  lexus,  liva  malculini* 
'raeterito » valet  quidem  teftamentum , led  poftea 
ignatione. pofthumi , live  pofthumx  rumpitur,  & ea 
atione  totum  infirmatur.  Ideoque  fi  mulier , cx 
.jua  pofthumus  aut  pofthuma  Iperabatur,  abortum 
iecerit  , nihil  impedimento  eft  Icriptis  heredibus  ad 
naereditatpm  adeundam.  Sed  foeminini  quidem  fe- 
xusperlonx,  vel  nominatim,  vel  inter  exteros  ex- 
hxredari folebant : dum  tamen , fi  inter  exteros  ex- 
heredarentur, aliquid  eis  legaretur,  ne  viderentur 
praeterita*  elle  per  oblivionem.  Malculos  vero  poft- 
humos , id  eft , filios , & deinceps,  placuit  non  ali- 
ter redfe  exhxredari,  nili  nominatim  exhxrcdarentur, 
hoc  icilicet  modo : Quicunque  mihi  filius  gtnitus  fuerit , 
ex h xi es  efio.  (3) 

; ' , De 

nidltgefcfieuct/  Dicte  quarftiones  juridicas  & Hiftoricas  JU 
conuovertifen  / Ultl)  JtDaC  ttlit  DCC  groffin  force  Ull5  gloi- 
> re.  SRadjDCtn  Jure  Ante  Juftinianco  icat  CerODttilCl : Dflf 
tHlin  cin  ©aiec  , filia  lua  praeterita  , citldl  extraneum 
jnUituicd  &ane , Diefe  iiberqangene  £oc&ler  Die  #elfftc  Da# 
»on  betam.  Cajus  /.  i.  ut.  j.  §.  1.  Ulpianus  Tit.  a2. 
j.  17.  ibique  Schulting  n,  46.  Justinianus  gbei’  l)(UIC 

fciefen  UntecfchciD  coilig  aufgeljo&en , unb  mi$  Der  einfatlu 

QCtl  Raifon  , quod  fcemina  pariter  ac  vir  naturae  officio 
fungatur  In  hominum  procreatione , conftituifel , D*|5  DlC 

Six&ter  in  flllem  Den  &of)nen  aequipariret  hud  glcid)  g<i)al* 
ttu  ©erDeti  folten.  ©abec  roenn  jeljt' ein  SBaterftine  fod> 
ttC  praeteriret  / fo  ijl  Dfl3  Teftamentum  «bCIlfafil  nullum. 
Van  dk  Watkr  de  Kxharedatione  liberorum  inqto.  i|j  jtJ 

bitltr  ?D?aicn<  gui  ju  fl«brau(t)<n 
(*)  Unfer  Die  liberos  gebbren  nid)t  allein  Die,  fo  fdjon  gebo&» 
rui  fmb  / fonDrrn  aud)  Die , fo  nodi  gc&otjcm  roerPen  |ol* 
len,  i.  e.  Die  Pofthumi,  tcjibumus  ijt  nid)l  aUtjeit  Der, 
Vi-*  D d qui 
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De  quaji  poftbumu. 

§.  2.  Pofthumorum  autem  loco  funt  & hi,  qui  in 
fui  heredis  locum  luccedcndo,  quali  agnalcendo  fiunt 
parentibus  fili  harredes.  Ut  ecce  li  quis  filium  , Sc 
ex  eo  nepotem  neptemve  in  poteftate  habet , quia 
filius  gradu  prxcedit,  is  folus  jura  fui  hxrcdis  habet, 
quamvis  nepos  quoque  & neptis  ex  eo  in  eadem  po- 
teftate fint.  Sed  fi  filius  ejus  vivo  eo  moriatur,  auc 
qualibet  alia  ratione  exeat  de  poteftate  ejus,  incipit 
nepos  neptisve  in  ejus  locum  fuccedere , & eo  modo 
jura  (uorum  hxredum  quali,  agnatione  nancifcitur. 

Ne 


qui  poft  humatum  patrem  natus  eft  , qu«  vulgaris  eft 
definitio  , IDOCUttC  Perizonius  ©il  Hubero  ge|lrittCll  [)<J(/ 
wnb  fofltt  Dtc  crflerc  §ar  C(lJ)t : 1’efthumus  eft , qui  foftrem» 
natus  t fo  aiKfi  IBOfil  pfljfet.  ©£1111  Ctt  pofthumus  fail  vi- 
vo patre  noifi  f)ttol)t'Cll  fet)ll  poft  conditum  teftamentum. 

V S)ie  JROtlUC  fittjytn  ancfi  t*tn  Pofthumum , qui  poftrcmo 
ipfi  haeres  fuus  nafeitur.  Det  fiitp  proprie  pofthumus , 
qui  poft  teftamentum  patris  vel  humatum  patrem  nafei- 
tur. ©tn  Qbtr  fiifffcil  jtt  quaji  pofthumum  , qui  agnafee-  _ 
batur  avo  in  locum  patris  defundi  fuccedenti , & fic 
avo  haeres  fuus  fiebat.  £)iefer  ©<©  H0E&  ni$t  in  Synde- 

fpoua,  fontxrn  feio  5Batec  / ob er  M)ob  (jebofiren;  t>a  abec 
jtntr  ftnrb , fo  «urbe  tti  , & fic  quali  adnafeebatur. 
Antiquiffimo  jure  fifll  ma«  gar  nit&t  auf  bit  Pofthumo? 
regardirtt/  nec  inftitui  poterant;  erant  enina  incerta: 
perfona:,  etiam  cum  uxer  ventrem  gereret,  ©tuti  fie 

fontt  ja  mit  btm  flinbe  flerben , obtc  bitfes  aBein , ei  i|l 

ungen)!^  0be«  £in  ^inbifl/  ODfC  rudis  indigeftaque  mo- 
les. (De  ferienti  incertis  j)fl(  Scipio  Gentilis  utlb  Jon. 
Strauchius  ge|(fcrt(bfn.  Strauchii  Dilfertation  fiat  Ham- 

berger  ©icber  aujltflen  fcjTen , unb  finbt  ici)  obferviret/  ba(i 
Strauch  b«ll  Scipionem  Gentilem  atl$gefcf)Ciebe»  l)(U.  gg 
«urbe  JPDbl  nitfcf  gcflt)«l)«n  ft^n  / a nec  Scipioni?  Tradat 
IDfll'  llOd)  in  MSCto , bdg  bitlleitfil  Strauch  gtfiabl.  fytt* 
noti)  i)(H  ti  Reehan  brueft»  laffcn  / ba  e$  ©ol)l  fdjon  ?o. 
3al)C  porber  eiaborirei  gemefen , fo  ©ie  er  ju  9JI©rjf  bar» 
uber  flelcfcu-  £}eiin  fotijf  Ijsbenbie  Profciiqres  ((kii  fo  quf 

i . tine 
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le  ergo  eo  modo  rumpatur  ejus  teftamentum,  ficuc 
ifum  filium  vel  haeredem  inftituere  , vel  nominatim 
xhaeredare  debet  teftator,  ne  non  jure  faciat  tefta- 
nentum  •,  ita  & nepotem  neptemve  ex  filio  neceile 
ft  ei  vel  hseredem  inftituere,  vel  exheredare  : ne,  ^ 
'orte  eo  vivo,  filio  mortuo,  fuccedendo  in  locum 

• ' • • ■ ejus 

eiue  Ledion  fiubiret , unb  memoricei , tDie  Dic  tyrebiger. 
Strauch  nni(le  rootil  Die  ©acficn  alie,  abee  man  f|l  juroei* 

Un  commode , mei  nnduuDeiufen)  OJlfo  fiielien  fte  Poft* 
humum  pro  perfona  incerta.  Vid.  Ulpianus  tn  Fragia. 

Tit.  *a.  Praevalet  tamen  humanitas  Stoicorum,  tDtId)? 

fagten : 3)lei)ieutl)eU3  i |l  Dcct)  n>oi)l  moglicO , ut  lamina , - 

quae  nendum  ad  fterilitatis  hebdomadum  pervenit,  pa- 
riat , & tanto  magis  , qua:  gravida  jam  elt.  Ergo  ex 
aequitate  pro  jam  natis  habentur  , quoties  de  eorum  , 
commodo  agitur.  Ergo  Pofthumi  poft  teftamentum  r 
conditum  v rei  patris  mortem  nafeituri  funt  inftituendi; 
alias  cum  Pofthumi  ventrem  matris  rumpunt , rumpi* 
tur  etiam  teftamentum,  nxl({jt3  ruptum  cum  nullo  in 

cffeftu  einS  t|t  i Denn  e8  gilt  nictjt-  jJJian  mulle  alfo  nai& 
ber  3eil  audi  auf  Dic  Pofthumos  feften  / unb  foli&e  nomi- 
natim  exhaeredireti,  rooruber  man  fid£>  nid»  ©atibern  bar|f, 
tpeil  Die  Exhaeredatio  ftit)  bl0(5  flllf  patriam  poteftatem 
. gtmtbete/  unb  «ac  nicfii  neti)ig»ar,  tine  caufam  exh*- 
. . redationis  ju  aiiegicen-  ©iefer  UtuerfdieiD  i|l  nur  ju  met* 

, dtn,  Dap , fi  jam  natus  prxteritus  fuerat,  Dct$  tefta- 
mentum nullum  n>ar/  rocnn  aber  Der  Pofthumus  unb 
. nondum  natus  praeteriret  ©urbe/  fo  ©arb  Diifur  gefialten, 
baji  jroac  an  unD  fur  (id)  anfduglid)  Die(c5  teftamentum  va- 
lidum gemefen  / ©erDe  abtc  per  agnationem  'Pofthumi 
• rumpirel,  hinc  dicebatur  teftamentum  ruptum.  Ulpi- 
anus /.e.  §,  ig.  @0  gdt  fiba  pofthuma  rumpebat  te- 
' • ftamentum , cum  tamen  nata  potuerit  prxteriri  & ex» 
haeredari.  2BiQ  DtC  SBattr  ni(f)t  fiaDen , Ut  teftamentum 
fit  nullum  vel  ruptum,  fo  fiabtn  Die  Leges  frfjon  vigilU. 
rtt , ut  aut  nominarim  exhseredet,  aut  eventualiter  in* 
ftituat > bfiin  fo  fttfiet  man/  b<if?  er  fie  vi  patri*-  potefta- 
tis  indit  fiaben  mode/  ob  fie  fefton  nitfid  g«t)an,  nicfitS 

peccirel/  licet  in  pofteros  non  cadat  ingratus  animus, 
in  antiqua  & media  jurisprudentia  fa|j<  Itiail  <l¥f 
s D d < fcioc 
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ejus  nepos , neptisve  quali  agnatione  rumpat  tefta- 
mentum.  Idque  lege  Julia  Velleja  provilura  eft,  in 
qua'  limilis  exheredationis  modus  «d  limilitudinen» 
pofthumorum  demonftratur.  (4) 

• De 

ftint  caufas;  pater  fine  caufa  illam  propellere  poterar. 
SDaCUIlt  bdtlt  Justinianus  nic&t  fagui  Durffcn  , Dd(!  ftint  pa- 
tria poteftas  fofto,  roit  btc  3iomtc  * ixnn  er  l)at  tie  ganfj 
iibtin  JJmufftn  gcroorffcn , unb  Darait  ba$  Jus  fibrwr  qu 
mactet.  €c  l)at  uber  Das  neue  / nxlt&ts  tr  ljiniu  gtfefjtt, 
cuct)  roa$  ex  anriquo  jure  btbattn ; tuib  bitfifi  fan  mati 
ntctt  tKf|Iel)tn , bi|>  mati  t>t<  ganljc  Connexionem  juris  an- 
tiqui rotip , roit  |tt  ante  Imperatorem  gtrotfttl-  <£tlt>l«t> 

• fat<  Gallus  Aquilius,  «II  Sotlltulifl  tempore  Ciceronis, 

baf  btc  ©attt'  fic&  nid)t  gnug  t*oif«ten  fontit  ,t  rotil  tin 

quafi  pofthumus  poli  mortem  parris  fOltllfUfl  fOMt/  btf» 
fen  in  teftamento  jiid)t  5Rclbung  gefctct^u  \ babtf  Der  3Ba* . 
fet  btC  Exhaeredation  ODtC  Inllitution  fo  tinrfibltn  ttlUfle , 
bamit  tt  Dtfi)i»b{l‘tt  / ne  pofthumus  verus  vel  quali  rum- 
peret teftamentum.  ©tSrotgttl  1)01  ttn  fit  / bfl  fit  tlOC(> 
formularum  cupidiffimi  roaCCIl , certas  formulas  QUf  bilf  . 
bt  54flt  Docgtfcbritbttt , Die  man  Aonias  formulas  ntiime. 
©itft  formulas  braucbtn  roir  nid)i , roterooifi  Hurer  mti)* 
net , Dafi  roic  tbm  btrglticbtn  annod)  hodie  ibuit  fotiten- 

Slber  ii  fitljtt  babin,  ob  t$  b<r  pofthumus  exhzredatus 

babtp  rotrbt  berotnbtn  laffen-  Qu.  ?Kufftn  btun  bit  Poft- 
humi  aucl)  nomine  exhxredittt  tDtCbtn  ? Refp.  3»!  f» 
rotit : 3Der  n«d>  1 minem  £obe  t»trb  gebofirc n 
ben-  @it  bobtn  trfi  nomina  fltfttegt , Da  btr  33atcr  an 
tintm  gcroiffcnXaqefaqie,  roit  ti’  fetit  Jtinb  roedt  gtnannt 

ronftll.  S)ei  Sigonii  Tradat  dt  Nemm&ut  Remana  jfl 
t)itC  curieus  jU  hf<W. 

(4)  Lex  Velleja  &at  au$  gomUlln  fuppeditiftt  / Unb  Jttat 
•M  btfltn  Gap-  1.  roit  bit  Poftliumi  foniien  exhaeredirct  rotr» 
btn  / unb  Cap.  2.  roit  bit  quafi  pofthumi  agnati  jU  ex- 
hacrediren.  Zacm.  Hubkr  bai  con  bitftn  5ortnuln  cint  Dtf- 
fertautn  gtfd)citbcn/  oit  umtr  fetnen  ubrigt»  Differtationai 
fid)tt.  <£r  lebet  aect)  / unb  ij!  Uimci  ®of)n-  astnn  Der 

filius  captivus  roQf,  ifi  tC  nilfct  mel)C  in  pCtria  poteftate 

- gerotftn»  alfo  fontt  itm  Dtr  SBater  praeterire.  abtc 

bod)  forte  in  patriam  reverrirttt  f#Mti  fo  1)01  Cornelius 
J*nu  formulas  gpfltflt()tn/  P?K  C1R  flU#  inftitairrt 

unb 
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De  emancipatis. 

§.  j.  Emancipatos  liberos  jure  civili  neque  hxre- 
; inftituere , neque  exheredare  necelle  eft  : quia 
n fune  fui  heredes.  (5)  Sed  Precor  omnes  tam 
minini  fexus  , quam  maiculini , fi  heredes  non  in- 
nantur , exheredari  jubet : virilis  fexus  nomina- 
\ \ fceminini  vero  inter  ceteros : quia  fi  neque 
redes  inftituti  fuerunt,  neque  ita  (ut  diximus)  ex- 
redati , permittit  eis  prartor  contra  tabulas  tefta- 
mti  bonorum  pofleffionem. 

N- . - De 

mb  exhereditet  roerben  fonne-  3Ran  nennte  fle  formu- , 
am  Corneliam.  Sieuti  filix  jam  natx,  ita  Sc  poithu- 
nx  filix  inter  atteres  exhxredari  poteram,  tunc  nec 
icerefcebant  ia  femifle  totius  hxreditatis,  nec  ia  viri ! i 
>ortione , foitbefn  et  ®erli«|  ti)nen  «in  legatum. 

©it  ijl : Inftituendi  erant  , qui  in  familia  jam 

•rant.  Emancipati  roOCtn  Htdjt  m«t)C  in  familia.  Extra 
'amiliam  non  transferebatur , ffite  Bynkgkshoek  jtigtt , aU 

0 bucfficn  jtt  ni(t)t  aitfgttfoffen  rotc&tn  per  foiennem  e*. 
ixredacionem , fonbtM  btt  Teftator  fOtttt  fit  prseterirtn  / 
St  tamen  teftamentum  erat  validum.  UtlD  fo  tKMte  b«C 
ilius  emancipatus  ftitlt  Adion  de  jure  civUL  0}a(j)a 
!«f)tnb$  ffltn  btc  Prxtor  «iit  feinec  aequitate,  uiit)  fagte: 
IS  i|l  becb  unbtOiq , baf  ber  0ol)«,  bec  gletcfotooi)!  00« 
Wt  ©attri  5l«ifd)  Ullb  351ut  ijl , propter  illud  vinculum 
laturale  civiliter  folutum  nidjjtg  befOitllltt.  Ergo  dabo 
pfi  bonorum  pofleffionem  , fi  petat;  invito, non  ob- 
ruditur  beneficium.  Dabo  bonorum  pofleffionem  con- 
ra  tabulas.  <gr  fagtC:  Contra  teftamentum  fati  id)  ttld)t 
ixreditatem  gtbtn  ; nihil  enim  contra  jus  civile  moli- 

1 queo,  fed  fledo  jus  illud  in  xquius,  quia  fummutn 
us  fumma  fxpe  oft  injaria.  ©cm  filio  adoptivo  eman- 
ripato  gab  b«r  Praetor  nidlt  bonorum  poflelfionem , nam 
reflabat  ratio , b«r  ijl  ia  nid)t  co«  txi  ©ater<  Q5lu(-  2Bol* 

« b«c©at«t  nun  biejwnidtf  foobeti , fo  tttuflt  er  oud)  libe-" 

os  emancipatos  nominatim  exhxredicen.  ©*tt«  noCtlR 
)«C  Praetor  claram  patris  voluntatem  fal)«  / litf  «ri  Da* 
«0 1 unb  gab  fiK&ti  bagtgen-  vid.  intra  de  Bonorum 
"of effiet*,  ©cc  Prxwr  «tacfite  oitlt  9Becbritflid)feit  mi* 

D d I jci' 
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De  adoptivis. 

§.4.  Adoptivi  liberi,  quamdiu  fiint  in  poteftacc 
patris  adoptivi,  ejusdem  juris  habentur,  cujus  lunc- 
juftis  nuptiis  quachti.  (6)  Itaque  hxredes  inftituen- 
di  vel  cxharctiandi  fime  fecundum  ea , quae  de  natu- 
ralibus expoliiimus.  Emancipati  vero  a patre  adopti- 
vo, neque  jure  civili,  neque  eo  jure,  quod  ad  edi- 
dum  praetoris  attinet , inter  liberos  connumerantur. 
Qua  ratione  accidit,  ut  ex  diverlo,  quod  ad  natura- 
lem parentem  attinet,  quamdiu  quidem  fimtin  ado- 
ptiva familia  , extraneorum  numero  habeantur,  ut 
eos  neque  hxredes  inftituere  , neque  exha-redare  ne- 
cell,e  iit : Cum  vero  emancipati  luerint  ab  adoptivo 
patre,  tunc  incipiant  in  ea  cauia  elle , in  qua  futuri 
Client,  li  a naturali  patre  emancipati  fuilknt. 

• - -i-:.-*  '■<’! 


ftiner  aequitate  cerebrina.  580Cbtt1t  IBCtr  lex  , Dflf  BK* 
manb  trbtn  fdntie  / ber  nt<?)t  in  familia  rcdre,  fo 
nid)t  unbiilig  ifl ; ti  i(l  lex  feripta , jtberman  roeifi  e$. 
3)tr  Emancipatus  t)attc  aiut)  »i«t  SBortbeile  < 0£nniaf  f,bi 
acquirebat.  Sftan  fcm  obnebem  in  ben  jcitlH&cn  ©ut em 
tine  Orbnung  macftcn/  roie  man  roiH-  2)al)erp  rodre  ei 
fet)t  abfurd  > wctm  jettumt)  faqen  wolte : £s  ifl  boet)  un* 
biflig , bag  bfl$  jus  repraefentationis  in  ©(Ubfen  inter  coi* 
‘laterales  nid)t  gilt. 

(6)  T)icExhaercdatio  adoptivorum  fftefptt  ex  regula,  UttbfU 

tniiffett  tmroebtc  rite  inftitujret  obec  exhxredirtt  n>trbtn# 
lt»ie  Die  liberi  naturales , t»eil  j«U/  n>«  biefe  * in  patria 
poteftate  ftd)  bcftnbetl..  Nam  adoptio  naturam  imitatur, 
©leilbroie  nun  ein  SSatec  Ob  eandem  patriam  poceftatem 
autorifiret  ifl/  feine  ^inbec  fine  allegatione  Caufaejuex- 
barediren  i ttffo  ijl  ii  auc&  mil  btn  adoptivisbefcbatfen/ 
•Uffet  bflfj  Justinianus  mil  ftintC  Diftin&ion  inter  adoptio» 
nem  plenam  unb  minus  plenam  tine  Confufion  qtmflCbt/ 
ba  ncmlid)  bte  minus  plene  adoptati  in  patria  poteftate 
naturalis  patris  fuiDtCbUibtn  UtlD  biefCBl  fuccediCttl , bfl* 
tr.it  fte  uidht  gefdbret  roucbeti , wenn  Dtc  Pater  adoptivu* 
' ftlblflt  exhxredicm  n>0Hc» 

(7)2)* 


De  Exheredatione  Liberorum. 


’jus  novum. 

§.  5 « Sed  haec  quidem  vetuftas  introducebat  *,  no- 
ra  vero  conftitutio  inter  malculos  & fccminas  in 
oc  jure  nihil  interelle  exiftimans , quia  utraque  per- 
ona  in  hominum  procreatione  limili  naturae  ofticio 
ungitur,  & lege  antiqua  duodecim  tabularum  omnes 
imUiter  ad  lucceffionem  ab  inteftato  vocabantur, 
}uod  ite  praetores  poftea  lectui  elle  videntur:  (7)  ideo 
iimplex  ac  dtmile  jus»  & in  filiis,  & in  filiabus,  & in 
c ceteris  dclcendentibus  per  virilem  lexum  peribitis , 
non  loium  jam  natis,  fcd  etiam  pofthumis,  introdu- 
xit, ut  omnes,  five  fui,  live  emancipati  fint,  vel  hx-, 
redes  inftituantur,  vel  nominatim  exhxredentur : & 
eundem  habeant  effectum  circa  teftamenta  parentum 
fiiorum  infirmanda,  & hxreditatem  auferendam, 
«quem  filii  fui  vel  emancipati  habent,  five  jam  nati 
lint,  five  adhuc  in  utcfo  oanftituti,  poftea  nati  lint. 
Circa  adoptivos  autem  filios  certam  induximus  divi- 
ftonem,  qua:  in  noftra  ■conftitutione , quam  fuper 
adoptivis  tulimus,  continetur.. 


0?)  ©tt  Imperator  fdget : 0 3$  ttifl  bcttl  tintcrfc^cit)  inter 

tihos  & fidas  auflxben , afio  fott  bec  ©atec  ftfiutbia  fcoti/ 

ftint  RinbttJU  exh*redif<n  3$  ttxt#/  bajj  tlUUI  olim 
<inm umcrftfittb gtmadjt  inter  filios  & filias,  a&ccnid).t 
tempore  X II.  Tabularum,  unb  btt  3laUlC macfitt  dlld)  Uu 
'nen  Untecftfieibi  rttlffes  abtc  abfurd  tfl , unb  tome  man 
fonft  in  Jure  Feudilli  ebctl  fo  raifonniKU.  i|l  (){«  bi< 
§ragt  nid)t  de  lege  naturali  btlUl  bie  fucceffiones  ab 
inteftato  tjabcit  fo  nxnig  Fundament  in  jure  Naturali , 
ali  bie  teftamentariae.  Slfleift&ltftr  fiaben  bie  3>idflbgqt$ 
«tiitgcr  gcbalttn , unb  iljntn  ni<$t  fo  mei'  gegelxn ; benu 
fonfl  nxrben  bie  Smniliett  nuc  gefcbroitcfiet.  vid.  Merij> 

itus.  Comradcs  RrrTERSttusius  Profi  AltorE  in  Omment. 
ad  lijht.  jam  obfervavit,  baf  mati  tempore  Xlh  Tabb. 

1 eittt  pifferen^  gtBiacbt , unb  tXlji  Justinianus  fiier  in  fado 
icte , quem  morem  laudabilem  , cum  in  defuetudinem 
abire  inciperet,  Voconius  Saxa  revocavit,  3Jn  Ottt ttiefi* 
r D d 4 CejlOt 
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i)e  tefi  imento  milttu. 

§■  6-  Sed  li  in  expeditione  occupatus  miles  te ft fi- 
me n tum  faciat,  & liberos  fuos  jam  natos , vel  poft- 
faumos , nominatim  non  exheredaverit,  fed  lilentio 
, prarterierit,  non  ignorans,  an  habeat  liberos,  lilen^ 
tium  ejus  pro  exheredatione  nominatim  fa&a  valere, 
conftitutionibus  Principum  cautum  cft.  (8) 


ttltai  Orim  btfommen  Die  Xotbter  biji  dato  nid)t  fo  wri/ 
bie  06bnt<  and)  unter  bem  ‘Jlbel , aud)  ©o  jit  Aiio?, 

dia  babttl,  ©it  in  ^elfltin.  j)  Dtc  Emancipatus  fo® 

nud)  nominatim  exharedirft  ©erben,  fo  abcrmabl  nid)t 
riug  raifonnifet  tfl.  ©enn  er  ifi  nid)t  mel)r  in  bcc  ganti* 
Iit/  ©ie  fan  tt  btraiigqcilojfen  ©trbtn  ? Ergo  Justinianus 
artem  juris  veteris  non  calluit,  4)  21fle  Pofthumi  ver» 
vel  quafi  tales  nominatim  exhaeredentur  aut  inftituan- 
tur  i habentur  enim  pro  jam  natis.  Hodie  nullus  fine . 
caufa  ftxharredari  poteft.  Vid.  Ttt  de,  incffic.  teftam. 
Hanc  enim  querelam  inftituo  i It  pater  fine  caufa  me 
exheredaverit,  ©ornet:  ©at  tl  erlaubt  fine  caufa  ex  pa- 
tria potcftate.  5)  Filiae  praeterin  nequeunt  ; alias  te- 
ftamentum  eft  nullum.  Justinianus  l)at  alfO  ba$  gan$t; 
alte  Jnsaiifqebobeit,  unb  nue  biefeS  nod)  bebaltctt  > quod' 

exhxredatio  nominatim  & clare  fieri  debeat  5 UDftgC 
abee  connedictt  llid)l  ©enn  bte  Emancipati  fmb  Jtidjf 
brinnen , unb  fofifen  bod)  aufcjeflojjen  roerbtn  > btc  Fili* 
Jtnb  ntcfjt  brimieii , unb  foiien  bod)  aaSgejlojfen.  ©erben. 
.©arum  ijl  ba$  tftue  Ju$  fo  fdjroer , ©eil  ftitw  Connexion 
baifl.  Justinianus  ifl'©d)ii(D  baran-  grljatte  jroar  Stu- 
dia , ab  er  fettt  Judicium , baljer  er  febr  Ratjftrlid)  raifon- 
ijirtt  in  introductione  juris  novi.  Jfjju  Onn  Emancipato 
fonte  nwn  ci  nod)  fo  defendite» , bajj  berfclbe  bod)  tin  jus 
bflbe  ex  conftitutione  Justiniani  , baDon  mu|U  et  per  ex- 
heredationem abgcffoiFen , unb  nid;t  praeteriret  ©etbtn. 
£$  ift  fn>lcO)t  genug , bod)  ifl  ti  tt®a$  gefagt.  ginige  ba« 

v 6en  Justinianum  geiabelt , bajj  er  fo  oiclt  alte  ©adxn  oor* 
gebracbt , aber  er  mulle  t$  tbutt,  ©til  er  e|  abjjbaffen  ©olit. 

CS)  jii  biefem  §•  i®  bte  5tage : Au  teftamentum  militis et- 
iam fit  nullum, fi  filios  fuos  praeterierit  ut  paganus? 

? 5Benn  etn  homo  paganus  in  feinem  iejiattttnt  feine  Sttnbcc 
pr*tcriret/  inutiliter  teftatur  j ifi  fllfp  be®  btm  Te£U- 


/ 


y 
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Z)e  tejlamento  matris  aut  arvi  materni. 

§.7.  Mater,  vel  avus  maternus  neceflc  non  ha- 
bent liberos  luos  aut  heredes  infti  tuere  , aut  exhat- 
redare : fed  poliunt  eos  lilcntio  omittere.  Nam  li- 
lentium  matris  aut  avi  materni , & exterorum  per 
matrem  afeendentium  tantum  facit , quantum  exhx- 
redatio  patris.  (9)  Neque  enim  matri  filium  filiam- 
ve,  neque  avo  materno  nepotem  neptemve  ex  filia, 
fi  eum  eamve  hxredem  non  inftituat,  exhseredare 
liecelle  eft,  live  de  jure  civili  quxramus , five  de  edi- 
tio prztoris,  quo  prartor  praeteritis  liberis , contra 
tabulas  bonorum  pollefllonem  permittit : fed  aliud 
eis  adminiculum  fervatur, quod  paulo  poft  vobis  raa- 
aifeftum  fiet.  1 '• 

' TITU- 

mento  militis  tiltt  exceptio  a regula.  J)tr  Miles  ift  (1H 
toitft 5oiennit<5ttn  nid)t  gtbtmbcn  /er  fan  ftint  liberos  prae- 
terire, nxnn  er  ivcip  / bajj  et  JtittDer  fiai,  ofine  bafi  bal 

teftamentum  nullum  ijj.  95(0  b(Ul  Milite  foH  filenttum 
fb  oicl  fcjjn , al$  exh*redatio.  & fonti  ni(l)i  ftus  an  bie 
Formulas  txncftll , (t  IDflt  irflperitus  , incuriofus  & in 
periculo.  Olim  fettU  (C  OUlt)/  ut  reliqui  , feitte  SHinbCC 
fine  caufa  exhxredes  fcribere  : Quodfi  non  fciverit,  fe 
habere  filium,  foijl  ba$  teftamentum  nullum,  ab  igno- 
rante enim  praefumi  non  poteft  animus  exhatredandi  per 
praareritionem.  De  quo  quis  non  cogitavit,  de  eo  non 
poreft  dici , 'exhacredatum  effe.  J)afier  fiabcn  Dit  altCtt 
£jurifl<n  qtmdinti , n>entt  cin  foldxr  fiiiusfamiiias  militis 
betveiftn  fonte  y bafi  feinSBattt  nid)t  gcnmjl/  fe  effe  natum, 
er  ba$  teftamentum  ubwn  $aujftn  nxrfftn  fbnne-  Qu. 
3f?  nicf)t  aud)  dne  foldje  Diftinftion  gcmacfii  eon  «ntnt 
20et6e/  t>i<nid>ttwi(i,  bag  fie  rintn  (Sofin  fiat?  Refp. 
& febeimr  jnjac  ronn&erlW)  ju  fenn , abtr  c i fan  ftd)  bod) 
aurragen , ba|l  Dee  ©ebn  in  ben  SErieq  gcgangtn  / & ut  fal- 
fus  mortis  nuncius  allatus  fit.  Siefej  fiat  tnan  nid)(  regar- 
dif et/  fed  fi  eft  praeteritus , pro  exhaeredato.  habetur. 

) 2>er  S8atec  nuiflt  filium  ab  hxreditate  abfloffen,  fon(! 
gaU  ba$  Xcjiaitunt  nkl)t.  Unb  twil  avus  paternus  regu- 
I ari  ter  t>t<  jOn|t  univerfitatem  in  potcftate  fyattC/dlUt?  tt 

Dd  j f«U  , 
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. TITULUS  XIV.  ’1 

DE  HAEREDIBUS  IN- 

STITUEND1S.  i 

...  . „ . jjf  >• 

:j  ■’  Qui  poffunt  /jxrcdes  injiitui . 

Erede;  inftituerc  permitium  cil  tam  liberos 
jL  homines  quam  Cervos  & tam  proprios,  quam 
alienos,  (i ) Proprios  autem  olim  quidem  fecundum 
plurium  lenteiuias  non  aliter,  quam  cum  libertate» 

* ■ ■■  ' rede 

' , , ■ • ■ ' _y- 

' folctje  mul)  obfloffett/  nidn  abtc  a*us  maternus  aut  materi 
hi  enim  non  habent  patriam  poteftatcm.  $(»0tlt  jit  foU 

Che  praeteriret , titll»  C€f  ijl  tlOtt)  JU  pracfumirCO',  DajMle  gta 
i»uft  / rofe  nui  Stiutw  uub  Nepotes  f{t  bdtteit  / fe  ift  bai 

Sejiimem  ni$t  ungiiltiq  / foiiDccn  fit  jwb  rite  exh*redi- 
ttl  ; Hodie  flilt  t)tC  prateritio  mid)  , rtfttC  DtC  exhsredatio 
gilt  Itiltf  fo  (ange , Ull  btr  haeres  juftam  caufam  allegirm 
fan/  alias  refcinditur  teftamcntum  querela  inofficicifi. 
Conf  vam  nFR  Poix  JLxhxredationc  libercrunt  , DtC 
ProfeiTor  JU  Utl'£Ct)t  flUMfitil'  , titl  excellendi  theoretijd), 
tltlb  praAijC&el  33lICj)  , DtC  bi«ft  Materiam  plene  exhau- 

ric<t-  . i ) f , > ■ • • - i i , ■ '» 

(i)  Di  ximus , liberos  aut  exhaeredari  , aut  inftitui  debe- 
re. Primo  cafu  aliis  h .creditas  obtingit , hinc  agitur  h,t. 
i)  De  perfonis  haeredum,  t)  De  partibus  haereditarij*. 
%)  De  modis  inftituendi.  J)U  haeredis  inftitutio  ijlbdl 
rundament  tlllb  bafis  totius  teftamenti.  SXtltl  0)0  lUUttC 
Legata  Ullb  fideicommiffa  jtnb  , bal  i|I  CUI  Codicill. 
SRatl  ijl  bte  Srogc  : Quos  haeredes  inftituere  poffim,  ? 
Refp.  Omnes , quibuscum  eft  teftamenti  factio  paffiva. 
SRemlitj)  btc  haeres  mu|  tempore  mortis  & tempore  con- 
diti teftamenti  habilis  f«jtl  , tC  ttlUp  OUfl)  habilis  feprt 
tempore  adeunda:  haeredicatis.  Omnes  homines  , qui 
non  funt  fimpliciter  prohibiti,  haeredes  inftitui  poffunt. 
Prohibiti  autem  funt  perduelles  & eorum  filii , apofta- 
. tx  , peregrini  & certo  modo  liberi  inceftuofi  & ex 
'concubina  nati.  €ott(l  jlci)Ct  ti  Np  btm  Teftatore  , Ob 
• ct  liberum  hominem  O&CC  f«vum  tlnft^il  OJOQC-  Si  fer- 
vunt 
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recte  inftituere  licebat,  hodie  vere  etiam  fine  li- 
bertate ex  noftra  conftitutione  haeredes  eos  inftituere 
permilliim  eft.  Quod  non  per  innovationem  indu- 
ximus , fed  quoniam  aequius  erat , & Attilicino  pla- 
dhille,  Paulus  luis  libris,  quos  tam  ad  Malurium Sa- 
binum > quam  ad  Plautium  lcriplit,  refert.  Proprius <. 
autem  lervus  etiam  is  intelligitur,in  quo  nudam  pro- 
prietatem teftator  habet,  alio  ulumfrudtum  habente. 
Eft  tamen  calus,  in  quo  nec  cum  libertate  utiliter 
lervus  a domina  haeres  inftituitur,  ut  conftitutione’ 
divorum  Severi  & Antonini  cavetur, cujus  verba  harc 
funt ; Servum  adulteri 0 maculatum , non  jure  teft  amen- 
to manumijfum  ante  ftntentiam  ab  eo  mulier e videri , qua 
rea  fuerat  ejusdem  criminis  poftulata , rationis  eft.  Qua-  r 
ve  /equitur  t ut  itt  eundem  a domina  coii  at  a heredis  infti- 
tutio  nullius  momenti  habeatur.  Alienus  lervus  etiam 
is  intelligitur , in  quo  ufiimfru&um  teftator  habet.  * 

Si 

yum  ipftituit,  manumittere  cenfetur.  0tf(bai)t  Offt/ 

nmtn  btc  dominus  fo  Diti  fdbulbtg  tpar  / ba£  mati  femt. 
Effedtn  DfrJaufftn  IllUfit  / Um  nur  Dit  Creditores  ju  bti' 
$at)Un  > ba  befam  btt  Servus  etnen  Morai-Legai-Civii-ju-  - 
«ftifdHU  5fopf,  antea  caput  non  habebat.  ©5  tpar  citi 
€5d)ii»pf , nxnn  man  fagtt : Civis  Romani  -res  fub  ha- . 
fta  venduntur,  ©tt  5f titiat  Ultlttime  (id)  bOTUItl. 

Servus  inftitutus  btfottl  gltut)  hsereditatem.  Excipe  li 

- fufpedus  erat  de  adulterio  j Romani  enim  puniebant 
commixtiones  ferviles.  Dtrbrannttn  Die  £n«Dte  U* 
&enbig,  uttP  tptil  liber  homo  nicbtfoittt  torquicei  nxrbtit/ 
fo  rourPe  libertas  fo  imiflt  aufgt|cbobcn , btfi  man  etipa  per 

- torturam  (}<rau$  gtbtad)t  , an  paulo  ardius  Pamphilus 
cum  domina  vixiflet.  ^)attt  btt  ^tt'C  fervum  alienum 

Ittm  (Scbtn  cingtft^t  / fo  rourbt « tiicbt  fett),  fonbtcn  ao 
quiriftt  OtC  €r5f(t)atft  novo  domino , juffu  fcilicet  hujus. 

2>tnn  Die  (JrbfcbaiTt  ijl  aud)  n>a$  g<fdt)riid)e6 , heres  de- 
fundam reprarfentat  in  favorabilibus  & odiofis.  Ser- 
vus alienus  inftitui  poterat  i ba$  fltftbabe  HUC  Dt$tP«0«1, 
ba$  mas  tintm  Servo , btr  ftcb  btt)  Deu  Etuttn  infinuictt 
batte , meliores  conditiones  Mfll&iB  tPOUt-  3J?at 1 l)at  Dit 
V f - $«UK 
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Si  fervus  h<zres  injiitutus  in  eadem  cauf*  man- 
ferit , vel  non . 

§.  i . Servus  autem  a domino  luo  haeres  inftitutus, 
fi  quidem  in  eadem  caula  manlerit,  fit  ex  teftament# 
liber,  haer^sque  ei  neceflarius.  (z)  Si  vero  a vivo 
teftatore  manuniillus  fuerit,  fuo  arbitrio  adire  haere- 
ditatem  potcft  : quia  non  fit  haeres  necellarius,  cum 
utrumque  ex  domini  teftamento  non  confequatur. 
Quod  fi  alienatus  fuerit,  jullu  novi  domini  adire  hae- 
reditatem  debet,  & ea  ratione  per  eum  dominus  fic 
haeres:  nam  ipfe  alienatus  neque  liber  neque  haeres 
elle  poteft,  etiamfi  cum  libertate  haeres  inftitutus 
fuerit.  Deftitille  enim  a libertatis  donatione  videtur 
deminus, qui  eum  alienavit.  Alienus  quoque  fervus 
haeres  inftitutus,  fi  in  eadem  caufa  duraverit,  juflu 
ejus  domini  adir®  haereditatem  debet,  Si  vero  alie- 
natus fuerit  ab  eo,  aut  vivo  teftatore,  aut  poft  mor- 
tem ejus,  antequam  adeat , debet  juflii  novi  domini 
adire.  At  fi  tnanumillus  eft  vivo  teftatore,  vel  mor- 
tuo , antequam  adeat ",  fuo  arbitrio  adire  poteft  he- 
reditatem. • 


■V  -ri'  :•  •>; h De 

— — 

$xnn<  Iitb,  l)ie  gulbtne  gtjct’  leqet-  ®ein  tyccmanumit- 
tiret  it)n  M<Qtid)t,  erroeifet  it>m  douceurs,  fpeifet/  difcour- 
rictt  mit  il)m , mad)«  it)n  jum  dudore  fciner  Jamite- 

H*c  erat  ratio  , cur  alienum  fervum  inftituerent.  A- 
lias  enim  objicere  polies : Cur  mediate , non  immedia- 
te, cur  tot  ambagibus  domino  haereditatem  relinquit  per 
fervum?  Multi  Jus  Romanum  abfurditatis  incufant, 
ignari  flatus  Romani. 

(i)  Dominus  habet  fervum,  dominus  moritur,  hereditas 
jacer.  Servus  hereditarius  i|l  britllUn , tt  ©icb  |U0I 
btn  tMQtfty  t acquiricet  bitftf  ? Refp.  Heres  prioris 
domini.  ‘fientl  hereditas  jacens  tfl  / ©ic  btr  defunAuss 
tt  tfl/  ah  ttxtin  (t  nod)  Ubtc*  Heredes  domini  omnia  ac-  - 
quinim  pro  rata,  aut  fi  inaequalibus  partibus  habeant  fer- 
vum , fo  bcfommtn  fu  na$  fem  siatfcil , btneinjtbtc 
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De  fervo  hereditario.  f 

§.  2.  Servas  etiam  alienus  poft  domini  mortem  re- 
<fte  haeres  inftituitur  : cjuia  & cum  hereditariis  (er- 
vis eft  teftamenti  fadtio.  Nondum  enim  adita  here- 
ditas, perione  vicem  (iiftinet,  non  heredis  -futuri, 
fed  defun&i : cum  etiam  ejus,  cjui  in  utero  eft,  (ei>, 
vus  re<fte  heres  inftituatur.  (3) 

’ De 

v g.  fi  ego  30.  tu  io.  folveris  pro  fervo.  2Cuin 

x ict)  an  etntm  Jlneebt  Dat!  ®igctut)uin  unb  fer  attDece  ben  U- 
fumlruAum  tjciHe , fo  DcfOintlll  Dod)  DtU  £ned)t  Die 
I)eU  ,\  fi  hxredem  eum  inftituo.  (£$  fd)einet  JtDdt’  par», 
dox  ju  fc^n  i $lbcc  rouin  er  qldd)  Dem  Ufufruduario  ope- 
tas  pr*ftiren  mup , fo  I)<u  er  Dod)  Die  $o|fnung , Dap  ec 
nad)  Deuen  £ooe  and;  Daoon  iibericct  roccDe.  l)ai»etj  ‘ 
Baro  , /Egjdius  Hortensius  , Ludweli.  , Giphanius  utlD 
VigliusZuicmemus  fd)On  obferviret.  DtC  IcQiert  lebtC  tem- 
pore Carou  v.  faji  tm  ©taatg--  iKati)'i>on  $rabant , fonti 
wac  tr  mf  ju  tomen-  <£r  fdjrieb  etnen  tcetflidjen  Com- 

merttanum  ad  XIV.  Iit.  Jnffit.  de  mattria  teftamenlaria, 

©onouiid)  ifl  Die  $ofldnbifcbe  Edition  ju  arftiminn. 

Dat  aud)  Den  Theophilum  am  <r|1en  uberfetyt.  5>tt  mei* 
fien  prangen  ntit  feinen  Obfervationibus  in  hac  materia. 
<£r  Deijfet  eiaenilid)  nuc  Viguus  , Zuichemus  roirb  er  ge* 
nennet , rodi  er  Da  gebotycen-  Vir  erat  pragmaticus  > ec 
affiftipit  Der  Margaretha  OOH Parma,  Carou  uilddjleC 
XoeDter , Die  Gouvernantin  »ott  Den  SRieDerlanben  roar. 
Eguinarius  Baro  toar  ctRCtr  Der  dUetfen  J>nmamflen  in 
grantfreid).  Hortensius  toar  and)  «in  gran§6tif<bec  3u. 
ri(l  / er  fcDrieb  aa«S  mit  grojfer  3ierlid)feit-  3luS  Diefen  i)a» 
ben  el  Ludwell  unD  Giphanius  Ahorfini  genommen.  t 
O)  ,3n  biefem  §.  babeitb  ein  Mendum  obfervirei/  inDem  <1 

Oilt)i  q«*a  6r  cum  hereditariis  & c.  fonDtM  quin  heilTeil 

mup.  t s i)f  ferner  nidrt  nbrbig,  Dap  Der  Teftator  cen  He- 
redem, oDer  Diefer  jenen  fcnne,  ob  e$  fdjon  fon|l  fur  ein# 
biame  gcbalten  ttmcDe  / wenn  micb  ein  unlefannuc  jum 
Crben  einfefjie  / roeil  tnan  glauMe;  Dap  e$  per  comuffio-. 
nem  gffd)d)en  fei).  Suetonius  in  Augufto  L.  66.  Plinius 
£.  io.  Kp  79.  3Jidu  roemger  fonnen  perfon*  incertae 
infiituiw  trerben , roemi  fle  nuc  cena:  merben  fonnen , 
3.  harres  eito , ^uicunque  tempore  mortis  mea:  Con- 
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De  fervo  plurium, 

$.3.  Servus  autem  plurium,  cum  quibus  tefta- 
mcnti  fadtio  eft , ab  extraneo  infticutus  hxres  , uni- 
cuique dominorum , cujus  juilu  adierit , pro  portione 
dbminii  acquirit  hereditatem.  • 

De  numero  heredum. 

§.4.  Et  unum  hominem  > & plures,  ulque  in  in- 
finitum, quot  quis  heredes  velit  facere,  licet.  (4) 

De  divijtone  k&reditatu. 

§.  5.  Hereditas  plerumque  dividitur  in  duodecim 

uncias,  que  aliis  appellatione  continentur.  (5)  Ha- 
bent autem  & he  partes  propria  nomina  ab  uncia 
usque  ad  ailem  •>  ut  puta  hec  , lextans , quadrans , 

triens, 

.1  ■■■■■».  - — - ■■■  *■-'  — 

. fui  Lipfix  fadus  fuerit.  Pauperes , Ecclefi* » San<fli  Scc, 
infticui  poliunt  , unt)  101  UlJttM  ^all  l)dll  RUU1  DCtfur  / 
3.  g.  fi  S.Ulricus,  Johannes  &c.  inftitutu*  fit , WC 
Teftator  ftin  aibftfcn  ouf  ba$  btm  bma&ttittn  StiUfltn  ac* 
wtD^tt  glofltc/  ^ofpiialK.  atnt&ttt  bab«. 

Uni)  0bf(t)0«  BOC  3<iwn  Collegia,  Corpora  civitatum  «n* 

juft^m  um  btg©t(jtn  nt$l  eclaubtt  ®ac,  qu»*  Pr0  Perf°- 

nis  incertis  habebantur  , poftea  tamen  hoc  etiam  per- 
mijETum  fuit. 

(4)  fan  «nec  fo  t>i«I  gr&tn  eiufeljen , ali  if)m  btlicfef , 

modo  voluntas  ejus  exitum  habere  poifit.  Conf.  tamea 
Thomasius  Difi",  de  /tuitis  voluntatibus  nurientium.  Ergo 
tradamus  de  alie  & ejus  partibus » quae  materia  in  te- 
ftamentaria  dodrina  & reliquis  juris  materiis  eft  magni 
momenti.  SEBir  6r<tuct)in  folctie  9tt<t)nun9  felbil  auct)  »n 
ufuris , n>ic  fagei!  Ufura  bejfales  , femijfcs , quincunces  Slc, 
fed  incognita  plurimis  eft  haec  dodrina.  Nos  ordine 
explicabimus.  > . ' 

(*)  SBcnn  mcl>r  al«  time  jum  gt&tn  tinqtft^rt  ®orb«n , fo 
mu^  Dic  ®cbf<t>ttfft  gttbeiltt  ©erben  / unb  ba  tntfftmt  dk 

tJcagt : quomodo  divifio  hvreditatis  fit  inllituenda  ? As 
b«|T«  tota  maffa  hereditatis  & fubftantia.  As  compre- 
hendit 1 a.  uncias.  Uncia  jjl  fo  t)itl  al$  Unica , vocabulo 
Siculo  i Namque  Latina  lingua  maximam  partem  ex  Si. 

* cula 
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triens  , quincunx  , lemis  , feptunx , bes  , dodrans, 
dextans,  deunx.  Non  adcem  utique  Icrnper  duode- 
cim uncias  elTe  oportet.  Nam  tot  uncia;  allini  effi- 
ciunt , quot  tcftator  voluerit ; & fi  unum  tantum 
quis  ex  lemille  (verbi  grati?)  haeredem  lcriplerit,  to- 
tus as  in  lemille  erit.  Neqtie  enim  idem  ex  part© 
teftatus,  & ex  parte  inteflatqs  decedere  poielt ; nili 
fit  miles,  cujus  lola  voluntas  in  teftando  Ipedbatur. 
Et  e contrario  poteiVquis  iii*  quantascunque  voluerit 
plurimas  uncias  luam  hereditatem  dividet  e.  j 
‘ ___ De 

cula  orta  eft-  Vid.  Salmasius  de  Medis  «furorum,  Nam 
haeredi  tas  eft  totum  , quod  dividi  poteft.  b(UI 

Graeco  ifi  cnblid)  As  beo  ben  Patcinerroorben- 

Vid.  Gronovius  (Jo  Frid.)  de  pecunia  veteri , btf  tioty 
»ciicr  in  Diefec  Stfflferie  foinmen  ifi  / aU  Gaumarite.  Sffiac* 
um  fit  eben  auf  bie  1 att  3af)l  qefei>en  / ifi  nidus  new$,  ®eil 
nemlicb  U int  commodae  3<>l)l  ifi , bie  fo  gciijeiltt  mcrbeit 
fan.  Franc.  Duarenus  jeiQtl.  (W$  bttn  Galeno,  bn|i  man 
ci)ebtm  bafui  gtfialten,  ba£  baS  grofie  robur  in  ber  3ai)l 
6-  unb  11.  fiecft  / «nb  folc&e  im  3ic(bmii  bit  befien  3ai)lm 

roaren.  Hinc  Romani  in  obligationibus,  ufuris,  eo  nu- 
mero computabant.  Thom-asius  b<M  Ollfi)  itl  ftittCl'  &ta 
ten<£ebre  gejcigef  / baji  man  perfeft  autg  mil  u-  par- 
tagiren  fonne.  Die  torner  recbwten  a«tjetr  fo  in  Lege 
Falcidia,  in  nautico  foenoi;e , uti  jam  Galenus  obferva- 
vit  , btfleit  locum  btt  Obgebacbie  Duarenus  in  \Lxercitatm 
jinniverfar.  allegirtt  f)(U  : *n  Ommentant  ad  Digefid. 

£r  rcne  Prof.  JU  Bourges.  ®eine  Opera  fofien  eitfd  t6. 
©rofibeil-  Ditft  Exercitationes  fi n 0 batf  btfit  iCttCt  bOC* 
utittc-  Die  0i6mer  fiitltcti  ben  Numerum  il.  obee  0.  pro 
perle<fti/fimo  ; bfflll  e»  ifi  ifiet  HUI'  till  duplicatus  fena- 
rius. Die  Tbeiliinq  gefaficlpt  aufeinc  2Bclfd)e  ari  / bar* 
hui  tonitru  fie  mu>  routibcrlirt)  ooc : man  barff  m abec  nue 

ecfldreil.  Sextans  ifi  fexta  pars  BOttl  Afle  , — unb 

'fllfO  a.  Unciae  j bCUtl  man  «<$«1  Hfl$  ber  proportione 

- 3 > 

affis . Quadram  jfi  quarta  pars , — betlU  4 Itlflljl  ?•  ifi  1 i. 

> ' Trivie 
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Triem  ift  txt  britu  unb  6egrcifft  4.  Uncias , — bctm 

r , ' 

j mal)l  4.  tfl  12.  Quincunx  f.  unciae  “ Seniis 


dimidium  totius  affis  — Ulli)  .'CgCtifft  OlfO  «.Uncias. 

Cicero  fflqtf  Semjfts  in  Nominativo.  Seftunx,  i.  e.  feptetn 

7 ' 8 . . 

unciae  — l Bes,  — tfl  f^tDeC.  0tC  6<iCl£^nCtCn  blC 


partes  affis  ttttt  (JtmitTm  Notis,  UtlD  fcQttn  tilt  b.  IttU  «in<C 
Nota  in  es  bOrjU , i.  • bis  triens.  £)a3  IDOC  abbrevii- 

r« , unb  mit  tintm  3ug  gcf<&ritben  , bacaui  tntfluuD  bec 
gjamt  bes,  sen  n>elcf>cm  b«c  altt  JCtus  Mf.tianus  eintn 
janljtn  Tradat  gtftbcitfon,  btc  a§«r  weifl  Berlobwn  gegan* 

n<n/  bflgtfltlt  Guii.  Bud*vs  , Maitre  des  Requires  bti) 

, Irancisco  I.  ctnctl  IraBat  de  slffe  Qefd)Ci«ben  / bCU  Re- 

chenbero  in  gtipjig  «ufltgtn  Ufftn.  (£c  bitnct  un$  btiTtr/ 

d(i  bd  Metiani  Fragmenta.  Sed  antecellit  eum  tamen 
Jo.  Frid,  Gronovius  1.6.  ba  et'  a(ld  ex  Antiquitate  jufam* 
tutn  QCfe^tt.  Budaus  bat  bag  ®if}  gcbrocbm  , cum  auro- 
ra artium  liberalium  adhuc  effiet , bdt)CC  bat  Gronovius 

*itld  ffippiirct.  6c  ifl  abec  f(b»ec  1 m®  utitur 

9 

Romano.  Dodrans  — fotHItU  011$  BOtt  biefitll  Nottn  ()Cr. 


0it  fcbritbcn  derato  quadrante  abbreviet  dodrans.  Dei r- 
1 o 

tam  — quali  demto  fextante } Deunx  — quali  «Jemta 


unica  parte  f.  unica.  Compendia  pronunciationis  ubi- 
que deprehendimus.  D&gUitb  bit  iwtmifcben  sRmntn 

nicbt  &i«l  imtjen  / fo  inu0  man  ftt  bort)  mertftn/  rocil  mau 
au(b  gauiutfi1)e  Xciiamentc  mcdjeri  fati,  n?tc  dbtnntin 
farcte  ju  35crlin  in  Kwiriiicben  38tc|cn  probirct  bat.  :> 


it  Unda  \ fan  roiebcrutn  gci^cilcr/ uub  tiiitc  i.  g.  in 
12 

Textuia  unciae  jwh  (?rDcn  cingcfcQct  roerbeti  > betin  6.  unb 
12.  ift  atn  btqpemllcn-  Vid.  Ml-ursius  de  denarii , t)a  tc 
«ccafione  bd  i^ocri  Numeri  auco  »on  aubcrn  t>aub(it.  ‘N 

A 

(6)3Bcn  B 
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De portionibus  (ingulorum  h are  dum.  Si  tejlator 

ajfem  non  diviferit , aut  partes  in  quorun - 
dam  perfona  non  ultra  afjem  ex* 
prejferit. 

§.  6.  Si  plures  inftituantur  haeredes,  ita  demunt 
in  hoc  cafiu  partium  diftributio  neceiiaria  efl*,  ii  no- 
lit teftator  eos  ex  aequis  partibus  haeredes  eilc»  Satis 
eiim  confiat , nullis  partibus  nominatis , ex  aequis 
partibus  haeredes  eile.  Partibus  autem  in  quorun- 
dam  perfonis  expreilis , ii  quis  alius  line  parte  nomi- 
natus erit,  li  quidem  aliqua  pars  alii  deerit , ex  ea 
parte  haeres  fit.  Et  fi  plures  fine  parte  icripti  fiunt, 
omnes  in  eandem  partem  concurrunt.  Si  vero  totus 
as  Completus  iit,  ii,  qui  nominarim  exprellas  partes 
habent,  in  dimidiam  partem  vocantur , &i!!e,  vel 
illi  omnes,  in  alteram  dimidiam.  Nec  interefi, pri- 
mus , an  medius,  an  novifiimus,  fine  parte  harea 
Icriptus  iit : ea  enim  pars  data  intelligitur , qua*  va- 
cat. (6)  . - ' 


Si 


(6)  3Btnn  nun  mtfec  tytrfontn  ju  gcbtn  tingefefjt  maren  / fo 

fome  «8  / Dap  DtC  defundus  in  teftamento  de- 

terminirct  tjaite , ttit  oitl  titljcDtr,  M£.  Sextantem, 
Trientem  &c.  fyaftcu  folte , UIlD  Da  gab  ts  feinc  SebfOle* 
tigfeit  i obec er  l>atte  folc&eg  nid)t  exprimiw , in  iDcIctxm 
$aa  einec  fe  »iel  ais  Der  anDere  btfam , e.  g.  tres  haeredes 
conilituit  , tum  hereditas  in  tres  partes  dividitur.  $(C* 

ner  forne  jtd)jatragtn,ba|j  imibm  eintgen bctfimrmt  toar, 
roie  oid  ein  fiber  befomimn  folte  ^ aberbtt)  ciaem  oDev  mcb* 
rem  tiidK,  fo  befam  biefcr  eam  partem  affis , Dtc  nocl)  librig 

©at/  e g.  Paulus  infemiffe,  Cajus  in  triente  , Javole- 
' nus  haeres.  Qu.  2Ea$  6efoif1ttIt  Javolenus  ? Refp.  3Cal 
ilbrig  blctbet , imnlld)  i.  Uncias.  Si  ita  : Paulus  haere» 
in  fextula  utlciae  haeres  eflo , unb  iH  fonfl  niettlCltlD  Da, 
n>ag  bcfbmmt  Paulus  ? Refp.  $)it  3lbtner  fagten  t ©a* 
hxres  feriptus  berotmm  anes  / unD  roeim  er  nue  in  6.  $f» 

«illfltfCVl  RWt*  ^cc  abfurde.  Nemo  efiim  pro  parte 

£ « teil* 


Digitiz 
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Si  pars  vacet  , aut  exuperet. 

$.7.  Videamus,  ii  pars  aliqua  vacet,  ree  tamen 
«juisquam  line  parte  iit  ha: res  inftitutus,  quid  juris 
fit : veluti  ii  tres  ex  quartis  partibus  haeredes  Icripti  • 
jfmt.  Et  conflat,  vacantem  partem  lingulis  tacite 
pro  han^editaria  parte  accedere,  & perinde  haberi, 
sic  ii  ex  tertiis  partibus  hxredes  icripti  ellcnt : & ex 
diverio , ii  plures  haeredes  icripti  in  portionibus  iint , 
tacite  lingulis  decrelcere  : ut:  ii  (verbi  gratia)  qua- 
tuor  ex  tertiis  partibus  haeredes  icripti  iint : perinde 
habeantur,  ac  ii  unusquisque  ex  quarta  parte  hxres 
icriptus  fuiilet.  (7) 

Si 

teftatus , pro  parte  inteftatus  decedere  poteft.  Teftari 
voluit , haeredibus  ab  inteftato  nihil  relinquere.  Ergo 
Paulus  omnia  , totum  as  , totam  hereditatem  accipit. 
Qu.  SBfll  itf  ter  ©flinb  biefcl  Canonis  ? Refp.  £)b  tS 
gUieb  nictfabfurdifi/  nxnit  btefer  Canon  nid)i gilt , foliis 
ten  Die  illottier  bod)  oiele  Raifon.  ©enn  aer  teftircn  tria/ 

RUl(i  bOCt)  deliberatum  animum  fyabitl/  ultimam  volun- 
tatem JtiflCn-  Teftari  velle  &:  non  teftari  velle  funt  con- 
tradiAoria.  Ex  fucceffione  teftamentaria  & fucceffione 
ab  inteftato  oritur  eonfufio.  21lfo  fliejfel  bei'  Canon  : 
Nemo  pro  parte  teftatus , pro  parte  inteftatus  decedere' 
poteft,  nectit  bem  Jure  Naturae , fotlbem  ex  ratione 
civili.  Dicis : SEBaruni  f)at  <r  nitbl  gefagt : /W«r  ktres 
ejh  ? Refp.  Interpretamur  ex  lege  civili.  Iu  enim  vel- 
le debuit , & voluifle  retfte  prarfumitur  , prout  velle 
pro  legibus  civilibus  potuit.  Contra  leges  nemo  velle 
prarfumitur  , inprimis  in  ultima  voluntate.  SKSttfti  tC 
fltfagt  i)dtt(  : Cajus  heres,  Sempronius  in  fextula,  bi* 
lommt  bcrleiju  nicbt  mel)r/  al$  fetne  fextuiam. 

(7)  SQ3cnn  ciflc  Unci*  affis  fc&on  expreffe  emhciltt  traren  t 
fo  befamen  bieienigen , benen  ftiru  partes  expreffe  oerf^rit* 
btn  roaren/  bic  / unb  bic  trfltti  bie  anbtcc 
bergcftalt , baj)  jebem  tmet)  Proportion  «t©a$  an  fcinein 
? t)cil  «Iwcjoflcn  ©HrtK.  3(1  flber  tincr  nominatim  in  qua- 
drante inftituiftl,  bie  ailbclll  3. Quadrantes  (jingegctl  0l)s 

ne  Srbtn  gclaffcn  ©otben , fo  ©actjfe»  bieft  bem  cr(Ien  jij, 

Da|  <v  bie  gantye  ^itfd>ajjt&<icwiiii  quia  sumo  pro  parte 
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Si  plures  unci  a quam  1 2.  ckijlri&uta.  fitnt. 

§.  g.  Et  Q plutes  Unciae  quam  duodecim  diftribu? 
tae  fint*  is>  qui  fine  parte  inilitutUs  eft,  quod  du=> 
pondio  deeft,  habebit.  Idemque  erit  3 fi  duponditli 
expletus  Iit.  Quae  omnes  partes  ad  allem  polle  a re- 
yocantur*  quamvis  fint  plurium  unciarum,  (g) 

De  modis  inflituendi. 

$.  9.  Haeres  & pure  & fub  conditione  inflitui  p6l* 
ex  certo  tempore*  aut  ad  certum  tempus  noti 
poteft.  Veluti:  Po(i  quinquennium  quam  monar,  veh 
Ex  Calendis  illis  , vel  i Ujque  ad  Calendas  illas  heres 

ejldi 


teftatus  t pro  parte  inteftatus  decedere  poteft.  ®i»b 
n«r  m quadrante  inftituiret  * urit)  olfo  nOtb  «11  Qua» 
drans  ubriq  qcblicbtn  / fu  irdtf>fet  bitftr  ben  anbecu  br*uen 
in  qltic&tn  Portionenju. 

C8)  2B<nn  nurt  nbtr  fo  oid  Qrrbtn  cingefcfjtt  ftnb  , bap  bit 

■ SbtUtJtlCbr  alg  n.  Uncias  auSmaC&Ctl , [.  g.  Primus  irt 
femifle*  Secundus  in  femifle,  Tertius  in  befle.  Quar- 
tus in  triente , bfl  (jabtn  bit  JtOCt)  fic(ltn  fd)0t1  affem 
quid  tlunc  juris  ? Refp-  (£3  ttIU0  tirt  dupondium  gt* 
mact)t  merben,  bR  duplex  as*  pondus,  bergeflalt, 
nun  »4.  Undae  fmb-  Unb  ob  gleid)  in  bcm  Stftomtnt 
duSbciuflicb  nid)i  gefctyt  aoeben  > ba(i  ein  Dupondium 
gttnmbt  roerben  fcUe , fo  aieb  c3  bocb  pr*fumiret  / rcttl 
btr  Teftator  gUtcOmof)!  / n>ie  biti  jtbee  baben  fofl/  bctfuit* 

6 8 

tttf*  Unb  dlfo  befamen  bit  i-erffert  kb<c~|becbrif« -- 
btt  bitrii  SBtnrt  bit  etbitbaffi  unttr  ben  ®cbtn  noQ 


hid>i  jiirtidit , fo  maciet  man  tin  tripondium  unb  ibeikt 
t$  tben  fo-  Ob  nun  fdjon  nad)  bitftr  5R6miftf)en  3i<cb> 
tiungS  iltt  6et)  un$  trentg  Teftamenta  Btrfcriigti'  twrbcn, 
baji  babtr  bitfe  Dingt  m rpiflfen,  fa|l  mmotipq  fd)ttnen  mod)i 

tt ; fe  fart  «5  bod)  fllid)  / ba  »ir  iu  materia  teftament#* 
tum  bcm  SRbmifcbtn  9led)t  ncfoiqtf , nirtjt  ctflein  ntrbt  txr* 
totl)rtt,fonbtrn  tg  fbnnen  aud)bieU  Leges  obiit  bitfti  ni<M 
btrddllbeil  toeibcn.  Adiuflt  tjuoque  tixempla  i)Ur  f)at 

tiftSiirifl  »Mt<Hi4>  fo 

k«  1 
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«flo.  Denique  diem  adjeftum  haberi  pro  fuperva- 
cuo,  placet  i & perinde  eile,  ac  Ti  pure  hxrcs  in- 
ftitueus  ellet.(9) 

De  conditione  impojjibtli, 

$.  io.  Impoflibiiis  conditio  in  inftitutionibus  $t 

lega- 

(p)  Haeredes  poffunt  inftitui  vel  pure , vel  fub  conditio- 
ne , vel  in  diem.  Pure  inftituitur , ubi  nec  modus  • 
nec  conditio  adeft.  In  diem  aut  ex  die  nemo  haeres 
feribi  poteft  direfte  > nam  nemo  pro  parte  teftatus,  pro 
parte  inteftatus  decedit.  Direfle,  nam  per  fideicom- 
mifiiim  indire&e  id  fieri  poteft , dies  alias  pro  non  ad- 
jetfto  habetur  > nam  teftator  legibus  fefe  conformem  in 
teftando  exhibuiffe  praefumitur,  fed  haereditas  jacet, 
usque  dum  conditio  adimpleatur.  Dres  incertus  adjici 
poteft  i eft  enim  inflar  conditionis.  Sed  in  diem  cer- 
tum inftitutio  fieri  nequit.  Jjtntl  tD£r  ifi  <£rbt  / ante- 
quam dies  veniat?  dies  retrotrahi  nequit,  IDie  bit  con- 
ditio , eft  enim  certo  pofitus , b(t)  bCC  Condition  i(l  (jjj 
eventus  futurus  incertus.  Interea  nemo  haeres  eft,  fed 
jacet  haereditas.  Si  conditio  adimpleturi  fuccedit  hae- 
res feriptus,  fi  non  adimpletur,  corruit  teftamentum, 
fit  irritum,  & fuccedunt  haeredes  ab  inteftato. 
ten  Dem  die  ijl  es  cin  anbtrl,  btnn  ba  ifi  dies  certus.  Si 
pubes  eft  futurus,  aud)  Clt)  dies  certus  jjj  fepn/ 

fed  in  effeftu  eft  conditio.  Jjcntl  dies  incertus  eft  ra- 
tione quaeiiionis  quando  , ClbCC  nl(t)t  ratione  an  ? Liu- 
tikbach  boi  biefes  aucf)  gefcfyen.  Titius  , Det’  fonji  fubtil 
»nc/  Ijat  Dicfcn  Cafum  iuJ)  nidit  contipiccn  fonnen.  O- 

mnis  conditio  eft  qualitas  adjetfta , dependens  ab  even- 
tu futuro  incerto.  Dies  certus  ifi  alfo  fetne  Conditio, 
ttoljl  aber  dies  incertus.  SQSo  min  hin  eventus  futurus 
incertus  ifi,  ba  ifUeinC  Condition,  boljtro  rocnn £g  (xijiti 
Titius  i fi  voluerit,  haeres  efto,  fo  ifl  bitfei  hine  Con- 
ditio , fv  t juridica  » dependet  enim  folum  ab  haeredis 
voluntate.  Verum  hic  nihil  occurrit  novi  j in  vera 
c-ondirione  ttlUfj  aliquid  novi  BOrfOttlttun-  Conditio  ejus- 
modi poteftativa  non  eft  conditio  Ergo  conditio  in 
praeteritum  non  valet  , ftUfCC  fi  probaveris , Meviura 
fiiilfe  confulet». 

(io)  Con- 
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legatis  , nec  non  in  fideicommUUs , & libertatibus, 
pro  non  feripta  habetur.  ( i o) 

Dt 


(io)  Conditio  impolfibilis  vel  moraliter  vel  phyfice  non 
eft  conditio  juridice.'  2)it  Particula  conditionalis  Si  |(1 
tl>oi)l  Da , (8  ijl  abtc  HUC  tine  Conditio  Grammatica,  mtS)E 
juridica.  3)eiin  IBtllll  (8  f)Ct|T(t:  Titius  bares  efto,  Ji  cae- 
lum digUt  otugerit , fo  nxif;  tiian  ia  |(t)on  ganij  geroig/ ba|i 
bu|"t8  Uld)t  poflibile  t|l  / ergo  non  dependet  ab  eventu 
futuro  incerto  , unD  DerghtC&en  conditio  impofluilis 
in  teftamento  tt>icD  pro  non  adjeda  geijalietl , Derge|Ialf/ 
Dajjba8  teftamentum  validum  i|l , uilD  Die|;C  ecDei,  cui 
■ fub  conditione  impollibili  hxreditas  delata  erat.  jJlBaC 
fan  objiciret  n>crbtn : 2Baruin  Doib  DicTeftamenta  geiteit 
foltttl , quibus  conditio  impoflibilis  adjecta  eft,  Da  Dod) 
fcj{  Contradus  fub  conditione  impollibili  fadi  ungiiltuj 
unDpronon  fadisgcljaltcnnjucDen?  Refp  SBenntDtcltDtn, 
(Qtrticn  ©ir  offi,  unD  berienige  mare  ein  SJiarr,  dw  Da  glaubte, 
id)  t)a«e  i&tn  et©a8  tcnlUid)  oerfprod)cn,  ©emi  id)  Diefcs  tjiniu» 

gClt)ail  I)(iue : Si  Salam  ebi  berit.  Contradus  ergo  ej  usmodi 
non  valet , Sc  pro  ridiculo  habetur.  910(111  teftator  in 
agone  conftitutus  aut  de  morte  cogitans  non  jocari  prac- 
fumitur  i bafyer  bletbet  Da8  Teftamentum  6eflel>en , & 
conditio  impolfibilis  pro  non  adjeda  habetur.  Gram- 
matice , populariter  j|t  (int  Conditio , ubi  elt  panicula 
S i , non  vero  ftatim  juridice  & moraliter  j benn  juri* 
«fice  roicb  tin  eventus  incertus  «rfOCDcrt-  9?lllt  a&er  l(l 

huc  nid)i8  ungcroi|Te$  t>or()anben  » Denn  id)  rocifi  f$on , 
baji  (8  »id)t  gefd)i(Dt,  nod)  gefd)cf)m  roieb.  vid.  Homi 
Dijf.  de  Joco.  Omnis  itaque  Conditio  debet  elTe  fojji- 
bilis.  Hanc  Dodores  dividunt  in  cafualem,  poteftati- 
vam  & mixtam.  Venim  fi  res  plene  eft  in  mea  po- 
teftate  . conditio  non  eft  ; Dtnn  fo  ili  ftill  eventus  in- 
X certus  Da , cur  ergo  vocas  conditionem  ? £)Dtf  Die  ©a* 
d)t  i(J  uidjt  mere  in  tua  poteftate  , cur  poteftativam  ap- 
pellas ? Adeft  eventus  incertus,  conditio.  Ergo  po- 
teftativa  non  eft  conditio  , nifi  cafuale  quid  & incer- 
tum futurum  eventum  comprehendat.  Vid.  Thomasu 
DifT  de  filiofamilias  boerede  fub  conditione  ftotefiativa  in- 
fiituto.  Cafualis  ift  aQeifl  Die  IDflljCe  Conditio , quia  de- 
pendet ab  eventu  futuro  incerto.  Mixtam  DrfllKftet 
tiian  gac  llid)t«  Omnes  enim  conditiones  funt  cafuales, 

C C } qua* 


% * • 

Instttut,  Justiniani  Ltb.  II,  Tit.  XIV, 

De  pluribus  conditionibus. 

§1  li.  Si  plures  conditiones  in  infiitutionibus  ad- 
fcriptae  funt,  liquidem  conjundtim  , ut  puta:  Si  iD 
lui  & illud  fultum  fuerit , omnibus  parendum  eft.  Si 
feparatim,  veluti : Si  iUud  uut  illud  f ullum  fuerit  y «« 
libet  conditioni  obtemperare  latis  eft. 

De  his , quos  nunquam  tejiator  vidit. 

§,  12,  Iij  quos  nunquam  tcftator  vidit,  harrcdci 
inftitui  poliunt : veluti , Ci  fratris  filios  peregrinan-. 
tcs,  ignorans  qui  ellent,  haeredes  inftituerft.  Igno- 
rantia enim  teftantis  inutilem inftitutionem  non  facit, 

* T1TU- 

" ™ * • i - — ; — — - 

quatenus  dependent  ah  eventu  futuro  incerto,  ftrtS 
conditiones  s quatenus  a tuo  arbitrio  dependent, 
non  funt  conditiones , non  enim  adeft  eventus  incertus, 
3M$0tin<i»  f)i$t  (£,  bie  mixta  conditio  dependict  tlUC  JUttt 
£l)«il  ah  eventu  futuro  incerto,  JIUU  £l)eil  (ibtC  a volun- 
tate hominis,  cui  adfcripta  fuit , j. (£. Titius  hatres  efto, 
fi  Meviam  duxerit,  fi  in  Italiam  ierit.  SttlH  bfl  de- 
pendite! tS  nicbi  afltin  oon  mic  / ob  id)  baSSDsdabgeit  fieo» 
ratbcn , ob  icb  nacb  3talien  rdftn  ttiU , unb  iit  fp  tbeii  iff 
fciue  Conditio , fonPtrn  es  fphunt  awb  twleS  mif  ba$ 
©tuet  an/  unb  fo  fern  ifl  t$  eme  vera  conditio  in  fenfu 
juridico.  0ie  Conditiones  praeteritae  & praefentes  fitlb 
(ben  fo  roenifl -conditiones  propriae,  fllS  jtHti  nam  omnis 
CQndido  tendit  M futurum  eventum  incertum.  Suh 
Conditione  poffibili  quilibet  inftitui  poteft  , nifi  filius 
vel  «ftius  haeres  fuus  fit  , jure  fciL.noviori  > bttltt  jure 
antiquo  tpac  autt)  biefeS  eclaubet-  Jam  legitima  illis  de- 
betur pura  fine  conditione.  Modus  unb  Conditio  dif- 

ferirtti  obtiflreitig , ob  fu  febott  bffucS  / unb  felbtf  »on  Dem 

tAyTERBACH . , Hopp  nnb  Carpzov  , confundifet  IPPCben, 
jajenneSj,®.  betffet  : Titius  haeres  efto  in  (extante , ut 
fiat  Doftor,  fp  f^jciuet  ,e$/  ais  roenn  Ut  unb  Si  eintclt» 
«nb  eben  fp  biel  qefagt  rpdre , al$  f Si  Doftor  fiat  i aiflelu 
es  tKiffft  fo  oicl  4 ais ; Titius  foa  auf  bie  2ttt  eintn  £&cil 
Der  (Srbfdjaffi  befornmm  / Pag  <c  Doftor  nueben  fpfl,  id) 
lofe  es  mdjt  ouf  einen  eventum  fututum  incertum anfom» 

W< 


gle 
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TITULUS  XV. 

DE' VULGARI  SUBSTI- 

TUTIONE. 


De  -pluribus  gradibus  karedum* 

POteft  autem  quis  in  te ft amento  fuo  plures  gradu» 
haeredum  facere : ut  puta  , Si  ille  hares  non  erit , 
iHe  bares  tflo.  Et  deinceps , in  quantum  velit  tefta- 
tor  , fubftititcre  poteft:  ut  novifltmo  loco  in  (ubfi- 
diunt  vel  lervum  ncceilarium  haeredem  inftituere 
poilit.(i) 

. De 


nun,  Utlt)  baber  tfl  em  foltbtc  Haeres  fub  modo  inflirutus 
fll*i<&(£cb«/  ec  muD  exber  Caution  bcfUflen,  baderbe» 
Modum  erfuUen  unb  Doftor  au-ben,  obec  bag  (Selb  re- 
ftituirtn  ttoflu  t>at>tngcgen  twnn  tine  Conditio  ab  eventu 
incerto  Dorbanben  ijt,  bcr  £cbe  et)er  nicbrg  befomtnt,  al$ 
bipbie  Conditio  exiftifd.  ©it  Cautio  abeC/  fO  t>0tl  cincnt 
haerede  fub  modo  inftituto  CCfOCbCCt  tbicD  , l)at  {etneil  bfc 
fottbcrtt  SRamm/  unb  mirb  eoa  «nigen  irrig  pro  caution* 
Mutiana  qct)aUetI  > bttttl  t>U  Cautio  Mutiana , qua;  ita 
a Mutio  Scaevola  JCto  difta  eft,  qe{>et  HUC  bflljtn  : Si 
quis  fub  conditione  negativa  inftitutus  fuerit,  e.  g.  fi 
non  in  Italiam  ierit.  Conf.  Franc  Balduinus  de  furis- 
frudentia  Mutiana .f  f>.  lo>.  Edit.  Oxtidliutg. 
f l)  Subftitutio  eft  haeredis  infticutio  gradu  ulteriori  j fub- 
ftituere  t)df t fecundum,  tertium  haeredem  facere,  ©it 

2i6tncc  raifonniften  alfo  : €6  (et)  eitt  yrotTeg  Uiigliicf,  menti 
cinctr  ab  inteftato  oerjlecbcn  mutfe,  olSein  Sretitbcr/  al$ 
tin  jfnecbt/  bntfcu&tn  geute  ftin  Xcftaumu  itucben  bucft* 
ten.  dlun  fonte  ci  abtc  fomiueti,  bag , ob  fcDon  einet*  eitt 
$e(lament  gemac&t  / unb  emeu  erben  eingefetyt,  bennocb 
Dee  haeres  ipftitutus  niibt  <?rbe  fet)n  fati  obec  roin,  unb 
Dec  Teftator  folcberfleflaU  in  effeftu  fein  fceflatneni  gemae&t 
babe.  ©ie  fa$nn  (uner : $in  Teftator  mufi eorjtcbtig  fet)n, 
mun  ec  nicbt,al$ein Peregrinus,  al$  ein  3ube,iu  tKottt 
e&ne  tefiament  (lecb.cn  mia  i benn  es  (an  Uict)t  gefct)el)tn  # 

Ut  h*res  feriptu*  moriatur,  aut  adire  nolit  ».  St  fic  te- 
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De  numero  hsredum  in  fingulis  gradibus. 

§.  i.  Et  plures  in  unius  locum  poliunt  fubftitui, 
vel  unus  in  plurium,  vel  finguli  in  Ungulorum,  vej 
invicem  ipli,  qui  hsercdcs  inftituti  funt.  (z) 

Quam 

flamen^um  evanefcat.  Ne  ergo  inteftatus  decedat  , fo 
fol)  tr  bcm  hxrcdi  primo  fecundum,  tertium,  quartum  &c. 
fubftiruirtn-  Sbctwn  fonte  mati  jroar  in  infinitum  fub« 

• ftieuiren , Justinianus  abcc  t)at  gemetmet,  Dafj  tl  9<nug  ftt), 
nmtn  owraw&l  fabftituiret  rourDc , ©<il  c$  nitOt  probabie 
fet),  Da|i  alie  Die  (Srbftbafft  nicfct  (>aben  roolten , oDtr  nid>l 
Daben  tdnten-  (St  fatt  fage» : Si  harre*  non  erit  .aut  fi . 
nolit  , aut  fi  non  poffit  efle  hxres,  perinde  eft.  Q& 
i|J  amae  et»  uttttrfibciD , aber  Dee  Lex  interpretiwt  , 
Da^  £$  *quipollens  ftl).  SCttlfl  Dll  Ob«C  Di<  ?•  Cafus  <UI(!) 
exprimireit/  v.  g.  ©enn  es  Paulus  nicbt  fei)n  ©id,  n.c&t  - 
feon  mirD  ober  fenn  fan , fo  rnagfl  Du  t$  and)  tbun.  (£i 
ifl  Dite  tKC  UnterfcDetD  inter  locum  & gradum  jU  notireit  * 
nemlict)  ©enn  ti  Deiffet ; M*vius  haeres  efto  &c.  bitfe  fiiiD 
diverfo  loco  infticuirct , erbett  aber  jua(eict) , C>nt)ingegen# 
fi  diverfo  gradu  inflituti  fint , foittjeS  eventualitcr  ge» 
febicDtt/  ©enn  ncmftcf)  Der  ec|lc  haeres  inftitutus  Die  €rb* 
jibafff  nid)t  baben  ©id , obec  fatt-  2)a  el  Datin  nufit  no» 

ibtg  in  Subflitutione,  bflf!  £)et)t»e  Cafus , fcil.  Noluntatis 
unD  impotenti*  exprimifet  ©erDtn , uttD  begreiffet  einec 
ben  atibent  febon  unter  fid> , ©eld)<  Interpretation  um  De& 
©cqen  alfo  gemaebi  miro  , meti  mati  Daftir  t>4U/  bafl,  Da 
bec  Teftator  «n  Tetfatttew  gemaebt  unD  fubftituiret  babe# 
er  nitbt  ijfl&en  ©oSctl  / ut  haeres  ab  jnteftato  fuccedat. 

(i)  Plures  in  unius  locum  fubftitui  pofliarrt , vel  unus  in 
locum  plurium,  coheres  cohaeredi  : Detlfl  olitn  galt  Da$ 
jus  accrefcendi,  quod  lex  Papia  fuftulit,  unD  Da  ©UT» 
be  portio  deficiens  in  Reipublic*  vel  Principis  asraridn» 
gebradtf.  Hinc  m fraudem  Legis  Papid  inveniebant 
fubftitutionem  cohxredum  inter  fe;  fo  befatfl  DCC  fifcu* 
tticbli-  DaS  netmte  tnatl  fubftitutionem  vulgarem»  bte- 
viloquam.  Qu.  20ie  foiltcn  fte  in  fraudem  Legis  Papiae 
fubftituiren?  Refp.  X)al  fam  ex  LL.  XII.  Tabb.  Uti 
quisque  rei  fj*  legaflit  &c.  3)ie  Subftitutiones  ©qteit 
ibtten  erlaubet > Daifer  brauebren  |te  bitfe  Carnei.  ffydie 
frben  Die  coharedes  ex  jure  accrefcendi,  Dettnitl  ^ClttftD* 

' ‘ ' ! ' - lano 
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Quam  partem  finguli  fubfiituti  accipiant , fi  par- 
tes in  fulijlitidione  expreffie  non  fint, 

§.  z.  Et  fi  ex  difparibus  partibus  haeredes  fcriptos 
invicem  fubftituerit,  & nullam  mentionem  partium 
in  fiibftitutione  habuerit  i eas  videtur  in  fiibftitutio- 
ne  partes  dedille,  quas  in  inftitutione  expreffit:  & 
ita  divus  Pius  refcripfit.  (3) 

Si  coh&redi  fubflituto  alius  fubfiituatur% 

§.  3.  Sed  fi  inftituto  harredi  cohaerede  fiibftitut® 
dato  alius  ei  fubftitutus  fuerit , divi  Severus  & Anto- 
ninus fine  diftin&ione  refcripleruntj  ad  utramque 
partem  fubftitutum  admitti.  (4) 

; si 

font>  i>at  gcgoluti , au<$  beo  &cn  temero  ifl  Det  lex  Pa- 
pia loiebtc  roprbtn  per  Conftitutienem  Justini- 

ani. Hinc  fubftitutio  coharredum  minus  eft  neceffaria. 

< Franciscos  Baiduinus  |)flt  teiem  Papiam  Ptppaam  tU 
nen  Commentarium  gtfdjric&cn  / it.  Jac.  Gothofredus. 

(j)  In  hac  materia  fubftitutionis  finD , r»it  Huberus  obfer- 
virel,  j.  Regulae  utlb  CtltC  Quxftion  o&CfCafusju UltrcfCrt: 

2>ie  crfif  3lC0Ul  gci)«t  Oojjill  : Quod  uni  plures  , pluri- 
bus unus  & cohaeredes  tibi  invicem  etiam  in  divertis 
periodis  fubftitui  poffint.  3)ic  «libere  iJJCQUi  i(t : Quem- 
admodum tpftator  dilexit  haeredes  in  inftitutione,  ita 
eos  dilexifle  cenfetur  in  fubftitutione.  2fifo  rictet  mart 
fufc  iu  Dem  Quanto  Subftiwtionis  nic&t  na0  gUicfytn  $ljtb 
len  DCC  Portionis  deficientis  , niti  squales  partes  heredi- 
bus a teftarore  adferiptae  effent.  Calus  eft : Titius  he- 
res efto  in  quadrante;  Cajus  in  quadrante, Maevius  in 
Semifie;  Titio  Cajum  & Maevium  fubftituo.  Titius 
moritur,  t)d  fccfOtlMtf  Maevius  l.  unicas  , Cajus  unam. 
Obttfi  primus  in  triente, # fecundus  in  femiffe , tertius 
in  fextante  inftituirct,  unt)  DUfe  tibi  invicem  fubftitui- 
t<t  roorDen  , fo  mufl  , ro:mi  DtC  in  fextante  inftitutus 
' flivbt/  Der  fextans  in  10.  £t)eile  gttycilct  rotrttn/  Oaoon 
primus  4.  unO  fecundus  6.  Uncias  DefOrtllllt-  , 

(4)  Dic  brtlfc  3iegul  beijit : Subftitutus  fubftituto  intelli- 
‘ situi  etiam  fobftitwu*  inftituto , quia  amnes  fubftimti 

’ ' fi  e $ funt  - 
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Si  quis  fervo,  qui  liber  exiflimubatur  > injhtut # 
fubjlitutus  fuerit. 

§.  4.  Si  fervum  alienum  quis  patrcmFamilias  arbi- 
tratus, haeredem  fcriplerit , &,  li  hxres  non  eilec, 
Marvium  ei  fiibftituerit , isque  lervus  juilu  domini 
adierit  haereditatem : Maevius  fubftitutus  in  partem 
admittitur.  (?)  Illa  enim  verba,  Sihsretnm  erit, 
in  eo  quidem , quem  alieno  juri  fubjedum  efte  te- 
ftator fcitjfic  accipiuntur : Si  neque  ipfe  hxres  erit. 

neque 

funt  etiam  inftituti.  ©{f  Teftator  ftiQ  ftilbca , feitt  vo- 
luntas fo(I  cimi)  exitum  befOltlttun.  Ex  voluntate  tefta- 
toris  prxfumitur  re&e , fcajj  ttUd)  b(t  fubftitutus  fecund» 
tdll  primo  fuccedietn  fofl  , tDtil  tCt  Teftator  fo  enixe  «» 
(Uti  haeredem  ex  teftamento  t)Q{  tjabetl  tnoBctl , feilllUt  rtkt)C 
fcU  haeredes  ab  inteftato  fuccedilttR.  2)anitlt  ()<U  Ct'  tfUtt 
fo  t>icle  Subftitutiones  gunad)t  / ne  unquam  hxres  defice- 
ret. £)tr  Cafus  i|l  bitjcc : Mxvius  eft  hxres  infti tutus, 
huic  fubftituitur  Titius  , Titio  vero  Cajus  gradu  ultimo. 
SEBenn  nun  Titius  fltcbt/  Utlt)  «UjXn»  aud)  Mxvius,  fo 
Ctbtt  Cajus , qui  eft  fubftitutus  inftituto  Mxvio  » quia 
erat  fubftitutus  Maevio. 

(?)  £>ict  roict)  ein  Cafus  0t>ec  Qnxftion  proponiftt , ttCtltlid) 
lente  l«id)t  gefdMen,  fia  fonbetlid)  f\'b  imperatoribus 
Die  Servi  Imperatorum  jUfflcihtl  R)tC  t)U  liberi  homines 
gtfleibet  giengen  / ol)nerad)tet  fontien  ber  teftitus  fervilis 
eetH  veftitu  liberorum  hominum  UJlUrfC^iebetltOdC/  conf. 
Octavius  Ferrarius  de  Re  1'efliaria.  Gundhngtana  P.  Jo. 

obf.  t.  §.z.  & n.  bajj  txrgleit&en  Servi  »oii  eiuemober 
feem  embern  fur  frew  Seute  anqefcbcn  routben.  SEBenu  nun 

cin  Teftator  eitien  Servum  JUtU  (gcbCII  inftituiret  t)0tte  , 
teil  er  pro  libero  homine  gtt)CllUll , biefcttt  toirb  Sempro- 
nius , ein  liber  homo  ,fubftituiret/  tempore  mortis  tefta- 
toris  aber  finbct  ftd)»  bap  ♦tener  cintftiet&t  / tmbfolgli<& 

inhabilis  fet)  ad  adeundam  hscreditaiem.  Qu.  SffiitD  Sem- 
pronius, qui  alias  tantum  fnbftitutus  erat  & exiftimabar» 
fe  revera  fubftitutum  efie , nUtUttebtO  fjtbe  ? Refp. 
fttlben  ftdj  ouf  betjbeit  0eiten  Argumenta.  Pro  fervo  flreU 
tCt,  bdfj,  ob  et  fdjon  fuc  ftd)  hxreditatum  incapax  fet), 

fynnoft  fein  #erc  bie  £rbf$atft  acquiriren  fontie- 
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«fer __ 

neque  alium  hxredem  effecerit.:  in  eo  vero,  quem 
patrem  familias  elle  arbitratur  , illud  fignificant , ft 
. hereditatem  libi,  vel  ei,  cujus  juri  poftea  fubjedtus 
elle.  coeperit,  non  acquifierit.  Idemque  Tiberius  Ce* 
far  in  perfona  Parthenii  fervi  fui  conftituit, 

_^Vi ...  titu- 

• Sempronio abtr roirb gtfagi/  ba£ bec tyretinti} iuiiT®rp 
ben  tingtftfittn  ftnttytfnuc  in  bttn  gau  jtd)  acquiriun  fon* 
n« , mtnn  Otc  Teftaror  aemufZ , bof:  wr  / Deu  tr  jum 
Den  dttflcM  / <m  tfnccbt  fc©»  ba  man  btrm  Dafuc  bahtn 
foiint/  fcaf  tc  itjn  mtuitu  ftineg  #erni  inftituirtt.  3n 

flCQcnrcdrtigttlt  gafl  rtbtC,  ba  DtC  Teftator  btll  fervum  pro 
libero  homine  qt&aden , fonne  man  nidjt  fanen  / bag  cc 
mtuitu  ftmt$  £trrn  inftitui tuocDeu  f«p ; fonbtrn  oicl* 

: BTCf)C  btc  Teftator  bfojj  aut  Affedion  ju  btm  Riud)!  fol* 
d)cn  mftituirci  habe.  <Bt«be  ,tbit  man  faqtt , ijabtn  Rai- 
fon.  Tiberiws.  abtc  / btflm  X necfjt  Parthenios  tin$mal)l* 
«llf  folcfje  2f«  mftituifct  tOOCDCH  , dccidirtt  bitftll  Cafum, 
b«£  bit  (Scbfcbafft  gethulet  mttbtn  folte.  Siun  ifl  Die  gea» 
v fle ; 38»«  btc  $l)tilung  gtjtytbtn,  unb  mie  Die  2Borit  hu- 
jus §.  Mavtus  in  partem  admittitur  , DeClfanbtn  ttKCbtlt 

fofltn  ? tiniae  auri  &abtn  gtmtptf ; ba&  bie  tbtilung  in 
glticljt  Pontones  flefdjcfjtn  mnfft-  £>tnn  Pan  bcbtuut  M 
bit  ■oelffte.  Dividere  abtr  f)ti(f<t  nacf)  Dee  Siegul , in 
. fileuhe  ChejU  tbalen.  ©a*  ein^ige  Lucili  Julianus 
bwdjet  bite  ridnbtl  /.  40.  ff.  de  hared.  injhu  (gr  fpcicDt : 
igitur  in  hoc  cafu  femifles  fient,  ita  ut  alter  femis  in- 
ter eum,  qui  dominus  inftituti  haeredis  fuerit,  & fub- 
ftitutum  aequis  portionibus  dividatur.  SJJatb  btm  CrflCII 

Sftiblicf  fcDcinei  e*  affo : £>cr  £crc  bcfl  «ftituirttii  Jfntc&tS  * 
parthenn  mu|lt  aon  btt  grbfdjaffi  brtn  SBirntl  ubtcfom^ 
men  , unb  btr  fubftituirtt  till  SBittttl  , quadrantem, 
fltitbmit  btC  trffe  dodrantem,  Cujacius  abtr  fOfltt:  SJiflit 
jjabt  olim  mit  Notis  gtfcbritbtn , ts  rodrt  alfa  tin  ©$rtib* 

„ gtbltc  oorgegangeii , unb  muflt  geltftn  trnrbtn  : ita  ut  AS 

,tequis  portionibus  dividatur  j btC  Sopiff  flbtC,  IbtltbtC  bit 
Notas  veterum  «id»  «tcftanbtn , bdnt  gtmmntt , bitft  btn* 
bt  ©utbliabtn  a.s.  btbtwttttn  Alter  Semis.  unb  biefte 
SKtbnung  Ifimmtt  awh  Scmulting  ad  Ulpiani  Fra^m.  fit. 
sz.  §.  |4.  bci).  Merillius  abtc  l)dlt  bafac : (Jg  babt  btp 
•g(mftb  nidjti  ntllf^  Btrpcbntti  Parthenius  battc  bit  €tb> 
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. TITULUS  XVI. 

DE  PUPILLARI  SUB- 

stitutione. 

forma,  effetius*  origo  & ratio  pupillaris  fu&Jli. 

tutionis. 

Liberis  fuis  impuberibus,  quos  in  poteftate  quis 
habet,  non  folum  ita,  ut  fupra  diximus  , fub- 
ftituere  poteft,  id  eft,ut,  fi  harredes  ei  non  extiterint, 
alius  fit  ei  haeres : fed  eo  amplius , ut,  fi  haeredes  ei 
extiterint,  & adhuc  impuberes  mortui  fuerint , fit 
eis  aliquis  haeres : veluti,  fi  quis  dicat  hoc  modo : 
Titius  filius  meus  bares  mibi  efio . Et  fi  filius  meus  be,- 

res 

fttafft  m (i*  tmb  nad)  btmSBiuen  bes  SBerfiocbenen  n id[>f 
angctccten ; cc  Odtte  ft<t>  huc  auf  fcefebl  feiuef  $trrn 
ecot  aufgcfnbm , unft  twrum  au$  bu  Selfftt  RcDattycc 

erbf^afft  m&fftn  fatjrcn  lafftn/  quia  foienmter  heredi- 
tatem non  creviffet.  Lib.  4-  Obf.  C-  1 4-  Lib.  Variant, 
ex  Cujae.  C.  4.  3«  bOtnit  Dic  leftio  Florentina  ffone  &«)> 
bcbalten  wrftm,  fo  ttmnut  «r  Variant,  i.c.  baf  oi<3Boc* 

tt : Alter  femis  dividatur , fo  Dttl  DeOCUtCn  f&lUttl , <tI8  DfC 
3.  Semiffes  folten  Dec  inftitutus  unt>  fubftitutus  H>etUn ; 
35t{jn  alter  beDcUtC  «11$  uterque.  Servius  ad  Eclog.  3. 

« if.  34  His  que  die  numerant  ambo  pecus , alter  & haedos. 
Et  ad  Eclogam.  8-  t-  ?9-  oi/ter  ab  undecimo  tum  me  jam 
ceperat  annus.  Alter  ab  undecimo  annus  jji  t>0£l  ijbC 
3al)c/  roeld)^  bcrcits  Vienus  bemerefet  ad  §.  «A.  hfi.  k. 
5EB00W1  rachie  0tb«ncfcn  *«  Gundlmgtanis  p.  30.  Obf.  3. 
t»on  Tiberii  Cttfaris  ^Rnecfit  Parthenio  JU  Icfetl.  Cujacti 
QRtljnung  t|l  btc  n>abrf%illlid)jl«-  Cur  enim  fubftituto 
’ non  potius  favendum , » vel  maxime  partes  inaequales 
faciendae  , cui  & verba  & voluntas  teftatoris  fuffragan- 
tur*,  quam  domino,  qui  mera  cantum  ratione  juris  ni- 
titur , & de  quo  teftator  cogitare  non  potuit , cum  eum 
inftitueret,  quem  liberum  credebat. 

' coei 
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rts  mihi  non  erit : fere  ha  es  erit,  & prius  moriatur , 
. quam  in  funi  tuteiam  venerit,  ideft,  antequam  pubes 
fadtus  iit,  tunc  Sejus  h<eres  eflo.  Quo  calu,  liquidem 
non  cxtiterit  hsres  filius,  tunc  fubftitutus  patri  fit 
lueres  : li  vero  extiterit  haeres  filius,  & ante  puber- 
tatem deceilerit,  ipfi  filio  fit  haeres  fpbftitutus.  Nam 
moribus  inftitutum  eft,  ut,  cum  ejus  aetatis  filii  finC, 
in  qua  ipfi  libi  teftamentum  facere  non  poliunt,  pa- 
rentes cis  faciant,  (i) 

De 


0)  $ btfeilS  (pfagf,  Daf  t>IC  materia  ftibftitutionum 

<tU8  Dem  Raifonnement  t>CC  jKOBItr  / b(l  fit  tl  fut  «ili 

Unglutf  qfbalieti  / nsun  cincc  ol)ne  Xtifarmm  otrihrocrc 
umtle,  qefloffen.  SRun  faqftn  fit,  bajitd  nictu  rocniger 
rin  llrtflluCE  fur  tintn^npincilfcp/  rottltl  tc  antepubenatem, 
uni)  auo,Pi)ne  etn  ttdamcitf  madjen  ju  Durfftn , wrtfurbe, 

Vulgaris  fubftitutio  ||f  nlltn  QttMUI,  Pupillaris  j|l  fpecia- 
lis,  foti  patri  & ei,  qui  liberos  habet  in  patria  pote- 
ftate , competens.  (§tl:d)C  fi1)(t$K  jUCflftn  ^abfU  QO 
tminDm,  bafi  Noodt  defendirtt,  patriam  poteftatem  et- 
iam poft  mortem  fe  exerere  & effedum  habere. 
fttfltl  man  ii  austrtufluf)  , dum  pater  vi  patria:  pote- 
ft at  is  in  teli  amento  liberis  fuis  haeredes  feribere  , pu- 
pillariter fubftituere  poteft.  ©it  Stomer  bitlitn  fd>c  auf 
tertam  enta  : Peregrinus , Servus  terta  mentum  facere  non 
poterant.  Ne  quis  igitur  ut  peregrinus  moreretur , fo 
fidtu  fit  auf  btrqltilljcn  fubftitutionem  pupillarem.  ©C 

©aitr  rnacfut  aifo  ein  Stftamtnt,  fo  ttol)l  fur  ft(f)/aW  fur 
ftinen  'IJupiiitn/  auf  Dtn  £afl , n>enn  bitftr  ante  adeptam 

pubertatem  y.l'fht’t>t!l  follt/  ne  pupillus  moriatur  inte- 
ftatus.  ©icftg  fonte  DtC  SBattr  Vi  patriae  poteftatis 
ahfonbtrlict)  Da  t$  l)ti|Tt( : Quod  pacer  8c  filius  habean- 
tur pro  una  perlona  , & dum  filio  impuberi  condit 
tertamentum,  libi  ipfi  condit.  Marer  itaque,  quia  pa- 
• triam  potertatem  non  habet  , filio  impuberi  non  con- 
dere poteft  teftamentum.  ©08  $t|lamtnt  UUIl  / fo  Det 

ffinttr  fur  ftinen  unmunDigtn  ©obn  mactxt  / tnibalt  ju* 

fllcicf)  Dlt  pupillarem  fubftitutionem,  tOtl^tDarfll  Dcftt* 
Ett/  Dafl  cr  OUf  Dm^aD,  nwm  feitl  Pupillus  ante  pu- 
bertalem, uuD  alio,  obnt  (in  Xqlamcm  ina^iN  iu  founen, 

utc* 
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'De  fubfiitutione  mente  capti. 

§.  i.  Qua  ratione  excitati,  etiam  conftitutionen* 
pofuimus  ki  nofbro  Codice  , qua  ,profpc6him  eft  * 
Mt, liqui  mante  captos  habeant  filios , nepotes  , vel* 
pronepotes,  cujuscunque  fexus,  vel  gradus,  liceat 
cis,  etfi  puberes  iint,  ad  exemplum  pupillaris  fub- 
ftitutionis , certas  perfonas  lubftituere : fin  autem 
relipuerint,  eandem  'fubftitutionem  infirmari  fanci- 
hius  j & hoc  ad  exemplum  pupillaris  fubftitutionis  * 
quae,  poftquam  pupillus  adoleverit,  infirmatur,  (i) 

Pro - 


Btriltcbtn  folte , btmfelbtn  jtmatib  fubftitmrt > Utib  alfb 
tticb  btC  Subftitutus  ttll  (Jrbt  / roenn  bcr  PupiU  ante  pu- 
bertatem wrilirbcf.  SIBenti  abcr  bec  Pupiji  pubes  reicb/ 
fo  oetlteret  autb  bit  pupillaris  fubftitutio  it>ce  (SuUigfttf , 
wcil  fiet  Pupill  tiun  ftlbtf  cin  Xcflcumnt  mctttjert , urtb  fid> 
ctnen  grbtn  augltfcn  fatu  9htn  i|l  fiierbti)  tiofl  b«  Sragt  i 

JDb  btC  Cafus  n«n  - exiftentiae  (fcilicet  fi  pupillus  pubes 
hon  extiterit)  juqleicfi  aucf)  bcnCafum  abftinemi*  (fcili- 
cet ab  haereditate)  an  (gtittn  bt8  Pupilli » & mhabilita- 
tis , unb  vice  verfa  Diefcc  ttntn  utucc  liet)  begreiffe , DbeC 
«btc  nbtbig  ftt),  baf?  jtbtc  Cafus  in  fpecie  exprimiCtl  rcec* 
btn  muilt  ? Refp.  Oiim  raar  t$  pac  fo  / abec  bet  $ab» 
M.  Antoninus  Phuosophds  |)at  liaif)  btt  ^flflb  BtriHtlf» 
fiet  / bafbit  imerpretadon  oon  tiiitiu  Cafu  auf  Deu  anDcrrt 
ju  extenditen  ftt)/  bag  alfo  bite  tSttl  bit  Raifon  giu , bic 
febon  obtrt  de  cafu  noluntatis  8t  impotentiae  preponicti 
WOCbtn-  de  wlg'  & PUP-  W**- 

(l)  'Diefct  §•  de  exemplari  fubftitutione  foltt  Jult^f  fW)tn/ 
poft  tradationem  de  vera  fubllitutidne  , IDtil  jtnt  fid 
exemplum  (eu  imitationem  ttt  ItfJttM  <XUf3tf OllUtltll/  UIlD 

btlltbtf  barin,  bafi,  gleiibrcie  cin  SBattr  feinem  Pupmo 
fubftituirtl  / tc  alfo  and)  fetnent  fii>o  mente  capto  aut  tu* 
riofo  in  eum  cafum  fubftituirtU  f&tttt , TOttlll  bttftt  M* 

ficcbcit  foltt,  tbc  unb  btboc  tc  JU  ©trflanbe  gefommtib 

Huic  igitur  filio  mente  capto  fubftituitur  exemplariter, 
1.  e.  ad  exemplum , ad  imitationem  fubftitutionis  ptipu- 
lari*.  Multum  Vfera  differentia:  occurrit  i i)  In  pupil- 
li fuhftkutiane  quilibet  wttraaeus  fubfiitki , pbtelt  > m 
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Proprium  pupillaris  fuljlitutionis ♦ 

$.  2.  Igitur  in  pupillari  fubftieutione,  fecundum 
jpraefatum  modum  ordinata,  -duo  quodammodo  fune 
teftamenta:  alterum  patris,  alterum  filii,  tanquam 
fi  ipfe  filius  fibi  haeredem  inftituifict : aut  certe  unum 
teftamentum  eft  duarum  caularum,  id  eft,  duarum 
hereditatum.  (3) 

Alia 


quali  pupillari  certae  perfonae  funt  fubfticuenda:,  fcili- 
cet  proximi  cognati,  primum  filii,  deinde  fratres  men- 
re  capti  .tandem  extranei.  33(1$  Q>dce  HBOC  n6ti)i(J 
pCtBCfdl  > fed  amabant  teftamenta  Sc  fifco  etiam  omnia 
fubtrahere  ftudebant.  i)  ®tl)  t>Ctll  Teftamento  impu- 
beris ifl  D|e  Intention , DCtS  teftamentum  pupilli  fefl  fa 

ianpc  e«Uig  f««n , bi|i  «c  pubes  idicd  / tmb  ficti  f«U'd  cin 

Icjlamtnt  BUU&Ct.  3)«  Quali  pupillaris  oDer  exemplari* 
fubftitutio  flber  flilt  fo  longe , 0l$  Det?  mente  captus  fo 
bleiNt.  ?)  Dit  Quali  pupillaris  fubftitutio  fOtfilM  autO' 
nict)!  a patria  poteftate  t)cr ; Dacum  fan  aucfi  Die  Cullee 
quali  pupillariter  fubftituirm  , D«m  IlUin  lC0Cl  i)iec  Die 
•natiirlicfit  1‘iebC  / «••{'/*'»  naturalem,  ilim  ©ClJnbC-  <£$  i(l 
fllfo  nuc  Dortn  Das  tertium  Comparationis,  Dafl,  gltkfi* 
mt  Der  CCaicr  fetuein  filio  impuberi  cin  £<jlament  maefitu/ 
dlfo  aild)  fcinctn  filio  mente  capto  pupillariter  fub- 
ftituiren  fan,  mie  einige  3uci(icn  rcDcn , oDcc  beffcc  quali 

pupillariter. 

0)  Qu-  Quomodo  fubftitutio  pupillaris  inftituenda , utili 
ob  Dec  SSoter  i-  Teftamenta , ober  aucfi  nuc  cincS  madien 
fonit-  ? Refp.  Duo  quodammodo  funt  teftamenta , du- 
plex eft  haereditas  , duplex  aditio  , duplex  haeres , du- 
plex voluntas.  Unum  teftamentum  f (Ut  CS  t)ciffcn , quia 
ab  uno  Tcftatore  perficitur  » quia  non  XIV.  fea  tan- 
tum VH  teftes  requiruntur,  quia  eft  fequela  teftamenti 

Patris.  Duplex  af*r  ifl  tS , rotnn  moti  bciracfifei , quod 
duplex  adiit  haeredis  inftitutio,  Subftitutio  enim  quo- 
que eft  inftitutio. , & ulteriori  gradu  tantum  fit.  (£$ 
id  aucb  duplex  aditio  hereditatis  DOffianDCU  IJCmlid)  he- 
reditatis patris  UIlD  hereditatis  filii.  Sic  certo  reljpedif 
'Unum  & certo  refpeftu  duplex  eft  teftamentum.  Ca- 
dente tefbmento  patris , cadit  tdtaraemum  pupilli, 
t Qu. 
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Alia  forma  fuljlituendi  pupillariter . 

§.3.  Sin  autem  quis  ita  fofmidolofus  fit.  Ut  timeat, 
ne  filius  fuus  pupillus  adhuc,  ex  eo, quod  palam  fub- 
ftitutum  acceperit,  poft  obitum  ejus  periculo  infiidia- 
rum  fubjaceat ; vulgarem  quidem  fubftitutionem  pa- 
lam facere,  & in  primis  teftamenti  partibus  ordinare 
debet : illam  autem  fubftitutionem , per  quam  , it 
haeres  extiterit  pupilltis,  & intra  pubertatem  deceile- 
rit,  fubftitutus  vocatur*,  feparatim  in  inferioribus 
partibus  feribere  debet , eamque  partem  proprio  li- 
no , propriaque  cera  confignare , & in  priore  parte 
teftamenti  cavere , ne  inferiores  tabulae , vivo  filio  & 
adhuc  impubere,  aperiantur.  Illud  palam  eft,  non 
ideo  minus  valere  fubftitutionem  impuberis  filii, 
quod  in  eisdem  tabulis  feripta  fit,  quibas  fibi  quis- 
que haeredem  inftituiilet : quamvis  pupillo  hoc  peri- 
•ulofum  fit.  (4) 


Qu.  Ran  becSBmer  feimni@ebn  pupillariter  fubftituiren/ 
cbn«  ct  fiic  fi<t)  ctit  Xtfiamtnt  inaebet  ? RefP.  diem. 

Subftitutio  eft  fequela  teftamenti.  lttrtq  foilfl  Cttll 

-Drbmma  brout&en,  n>ie  et  roifl  , Otiatur  teftamen- 
tum  5 fa-ci  liegee  atufi  nid)tS  bacan/  nwnn  tt  ju  differen- 
ttn  3eit«l  8<f(t)t’itben  ifi,  modo  fiat  uno  contextu.  Hu- 
«IRUS  in  Pi-aleH.  adDigefta  |)att>itf«tl  duplicem  refpettum 
& |UlD  diverf*  relationes , Dlt  «l»a* 
(btn  flbec  feine  Contradiftion.  Hinc  fluit  • St  vitiatuf 
teftamentum  patris,  vitiatur  etiam  pupillaris  fubftitutio. 
Qu.  S&efommt  bit  3J?uttec  feine  Legitimam  ? ©et  gobtt 
ntuf  it>t  ia  felbicu  acclaffcn  ? Refp.  ©et  @obn  bat  Da$  Xe* 
flantem  nid)i  fletnaebt , fonbcrn  btcSBaier,  bec  fetner  grau 
feine  legitimam  fi&ulbig  ifi-  Si(fo  befommt  fit  itacfi  bero 
jure  ltri<fto  ntd)t6*  ©Cl$  Jus  Canonicum  bflt  abtt  t>0£& 
aemet)Rtl,  t$  fto  linbtUtg.  Ultra  tempus  pubertatis  ver» 
pupillariter  fubftitui  nequit , jebod)  ffllt  fol<t)e8  (itl  Miles 
tbtm , fcil.  in  bonis  pupilli  fui  a fe  profertis»  • • 

(4)  ©et  SBaier  fan  ccfili*  p*!*™ » bfftnilicb  ftiit  tefiametil 

wflcbm uRb  fubftituiten  1 wnn  «i*  twi  m*viuspu“ 
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Quibus  fu&Jiituitur. 

§.  4.  Non  folum  tamen  haeredibus  inftitutis  impu- 
beribus liberis  ita  lubftituere  parentes  poliunt,  ut, 
hxrcdes  eis  extiterint , & ante  pubertatem  mortui 
fuerint,  lit  eis  hxrcs  is,  quem  ipli  voluerint:  ied 
etiam  exhxredatis.  Itaque  eo  calu,  fi  quid  exhxre- 
dato  pupillo  ex  harreditatibus,  legatisve  aut  donatio- 
nibus propinquorum  atque  amicorum,  acquilitum 
fuerit,  id  omne  ad  fubftitutum  pertinebit.  (5)  Qua:- 

cun- 

pillus  meus  haeres  efto  , & nifi  Mrvius  haeres  fit , vel 
intra  tempora  pupillaria  decetierit,  Titius  haeres  efto. 
Dctritt  fletfet  aud)  cinc  vulgaris  fubltitutio.  Nam  in  ex- 
preti* fubftitutione  pupillari  latet  etiam  non  expreti» 
vulgaris , qu*  praefumitur  ex  intentione  teftatoris 
pupillaris  fubftitutio  prasfupponiccl  alltjcit,  Da|j  Det  im- 
pubes <£ci>e  feineS  «aterS  roorDen  / aber  in  Der  «finDer* 
fdl)iigf€it  geiiorben , Da  er  ft$  hin  Xeflament  mactjen  torta 
> tlttl-  a(fo  Die  fubltitutio  palam , fi  patet 

nominat  haeredem.  91fleirt  DtC  «Bater  ftauei  rti(l)t  afl(jell  / 
unD  coia  nid)t  tniffen  lajfen,  roec  Der  haeres  fqbftkutus  pu- 
pillo feon  foQ.  Hinc  tede  vel  clam  fubtiituit,  toeilrt  ec 
i.  & fagei  : Nifi  Maevius  pupillus  haeres  fit,  ille  haeres 
elto,  qui  itura,  fcil.  quem  in  ultima  cerafcripfit,  ia 
fine  tabulae  ceratae,  Darubtt  madjtt  et’  eirt  linum,  jog  «i# 
neti  gaDen  l)erum , Dap  es  niemanD  lefcn  fonte-  Diejel 
roac  eiue  Cautel  fecuritatis  caufa,  roeil  oifters  iti  Defurib* 
len  flunD  / Da|j  Die  haeredes  fubftituti  Den  ^)uptflen  nacb 
Dem  l'eben  fiet)<u  m5ct)len  / ut  ante  pubertatem  decederent, 
ftflcbeS  Deu  Den  Siomern  nicDts  ungcrooljnlicfceS  roac:  Nam 

erant  homines  avari  , haereditacum  appetentiffimi  , ve- 
nefici. Vid.  Salmasws  de  bubfignat.  teflam.  & Bruckneri 
Diff.  de  Apertura  tefl amentorum,  3B#C<*Salmasi«m  |lict)C 

ftat,  fan  ficO  init  Brucrkero  DeDelffen- 
if)  3Seil  Die  patria  poteitas  iiid)t  aiifgeftoBen  roirD,  roentt 
ein  «ater  femen  Soiu»  aleitt)  exhacredireti  fo  fonte  «ji$ 
Der  «ater  ftinem  pupillo  exhaeredato  emieilamem  macDen, 
UrtD  felDigem  ratione  bonorum  maternorum  fubftituireil» 
(ffi  i(i  mid)  Ilici)!  «bfurd.  Pater  ex  patria  poteftate  fiue 
caufa  etiam  impuberem  exheredare  poterat , gUi$rooi)( 

v.  , f C 
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cunque  diximus  de  fubftitudone  impuberum  libero- 
rum , vel  haeredum  inftitutorum , vel  exheredato- 
rum, eadem  etiam  de  pofthumis  intelligimus.  (6)  - 

. Pupillare  te  (lamentum  fequela  paterni . 

§.  5.  Liberis  autem  fuis  teftamentum  nemo  facere 
poteft,  nili  & libi  faciat.  Nam  pupillare  teftamen- 
tum  pars  & fequela  eft  paterni  teftamenti : adeo 
ut,  fi  patris  tcftamcntum  non  valeat , nec  filii  qui- 
dem valebit.  (7) 

Quomodo  liberis  fubflituitur. 

§.  6.  Vel  fingulis  autem  liberis , vel  ei,  qui  eo- 
rum noviflimus  impubes  morietur,  fubftitui  poteft. 
Singulis  quidem,  fi  neminem  eorum  inteftatum  de- 
cedere 

b(i)UlttC  it)n  in  patria  poteftate , & ne  moreretur  ur  fer- 
tus , cum  aliunde  habere  pollet  bona,  pupillarirer  ei 
fubftituebat  pater.  £cut  JU  £agt,  bfl  ftiiU  exheredatio 
fme  jufta  caufa  »orG«noumttn  ttxrCcit  (an  / (orntrn  <8 
twrauf  an  , ob  txc  Pupillus  exheredatus  ba$  Teftamen- 
tum  paternum  per  querelam  inofficiofi  anfietbttn  OMlJ, 
tnib  jroar  innerbalb  3at>rcn-  ©ttn>cifl«  Dtc  Pupillus 
flifl , fo  (an  txc  ©alte  itod)  cum  effeftu  exh*redircn,  unb 
txnnod)  1'olcfttn  ratione  bonorum  maternorum  fubftitui-  J 

wn.  ' 

(6)  Pofthumo  etiam  teftamentum  eondi  poteft  , quia  ia 
favorabilibus  nafeiturus  habetur  pro  nato.  Atqui  hoc 
maxime  favorabile  eft,  habere  haeredem.  Jtonimt  Da$ 

JCint)  eae  niduauf  bte  20clt,  otxc  nicfct  lebenbig/  fo  toac 
bod)  btt  provifio  patris  ni<tt  JU  improbiitn  , Obtt  Ubtm 
5>au|fcit  ju  ©trtfeti.  £)tnn  nunmcfyr  (eme  jtt  obntbeut 

llid)l  fltlle»  / fit  gtfcf)al){  HUC  in  eventum. 

(7)  De  duplici  refpeftu  fubftitutionis  pupillaris  fupra  di- 
xi.  Si  teftamemum  patris  nullum  eft,  nullum  etiam 
eft  pupillare.  ©ufes  t|I  ganij  naturlid) , tap  ba  Das  Te- 
ft amentum  pupillare  tint  fequela  Teftamenti  ipaterni  iff/ 

jct ef  nidu  guliig  ftijn  (an,  ttcmt  Mrftt  aber  Acu  Jpauf* 

fen  gttr  orfftll  llt  Cadente  enim  principali , cadit  & 
«tccellgrium. 
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cedere  voluerit : noviflimo  , ii  jus  legitimarum  hae- 
reditatum integrum  inter  eos  cuftodiri  velit.  (8) 

De  fulflitutionc  nominatim  aut  generaliter  f*5la, 

§.  7.  Subftituitur  autem  impuberi  aut  nominatim  i 
veluti:  Titius  bares  (fio  \ aut  generaliter,  ut:  Quis- 
quis mihi  lures  erit.  Quibus  verbis  vocantur  ex  lub- 
ftitutione,  impubere  mortuo  lilio, illi,  qui  & Icripti 
funt  haeredes,  & extitcrunt,  & pro  qua  parte  ha> 
redes  fadti  funt.  (9) 

Quomodo  fubjlitutio  pupillaris  finitur . 

§.  g.  Mafculo  igitur  usque  ad  quatuordecim  annoi. 
fubftitui  poteft  : foeminae  usque  ad  duodecim  annos. 
Et  ii  hoc  tempus  exceflerint,fublHtutio  evanelcit.  ( 1 o) 

Qjffg 

,(8)  $at  bec  SBaltr  nie^r,  ali  ei»  JCinb,  fo  fan  er  entroeber  ab 
len  in  fpecie  fuhftituiren , ebtc  au<t>  bcmjenigen , tec  am 

le^ien  in  artate  impubere  Decilerbc»  IPIlD- 

(9)  Nominatim  vel  generaliter  fubftitui  poteft.  2)efTe*, 
flator  fan  fagcn  : Maevius  filiolus  haeres  efto  , & fi  in 
impubertate  decedat,  poftquam  meus  haeres  extitit , Ti- 
tius ipfi  haeres  efto.  Unt)foaU(():  Primus  ijinte  i»  <Sr5ef 
Secundus  mein  <gol)nUin  i|l  auct)  mcin  (£rbe.  ©oltemeiti 
@bt)»Uin  intra  tempora  pupillaria  WCfler&cn/  fo  fofl  ftill 
€cbe  fcprt , quisquis  mihi  harres  erit,  ©a  (DiCD  abCC 
fupponirtt , baf  bec  ©ater  Dem  @ol)n  einen  Cohaeredem, 
auc&  einen  Extraneum  an  bie  0eite  gefeijet  t)abe.  ©enti 
Dafi  biefcS  gefcbcben  fan , roenn  bie  legitima  nicfy  graviret 
roirb  / t)at  gac  fein  dubium,  ©enn  bec  Cohaeres  nt<t)t  ba 

■ 'ift/  gilt  aud&  bie  Subftimtio  pppiiiaris  nid)f.  ©tnn  mec 
foti  al^benn  be$  Teftatoris  (£cbc  ft»n  ? ©ie  haeredes  ab 
inteftato  fonnen  ni(t)t  fuccedicen  roegrn  bec  atequl : Nemo 
pro  parte  teflatus  & pro  parte  inteflatus  decedere  pot- 
eft. Dec  SSatec  f)at  ein  Xejlament  macljen  reoflen.  Ergo 

non  voluit  fuccedi  ab  inteftato.  ©U  connexio  unb  de- 
monftratio  ijljmar  ni<t>(  neceffaria,  af)<t  Dwf)  in  Jure  Ci- 
vili tanquam  arbitrario  fufficiens 

(10)  Subftitutio  pupillaris  gei)»  in  fubfidium  ,'Unb  alfo 
foWCt  jl«  auf/  »«nn  bie  impuberes  refpetftiYe  x».  »4- 

F f » ait 
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[In ibus  pupillariter  nm  fubfiituitur. 

§.  9.  Extraneo  vero,  vel  f*lio  puberi  haeredi  inftt- 
tuto,  ita  lubftituere  nemo  poteft,  ut,liha*res  extite- 
rit  & intra  aliquod  tempus  decellerit,  alius  ei  iit  jia:- 
res : fed  hoc  iolum  permillimVeft,  ut  eum  per  fidei- 
commillum  teftator  obliget  alii  hereditatem  ejus  vel 
totam,  vel  pro  parte,  reftituere.  (11)  Quod  jus 
quale  fit,  luo  loco  trademus. 

TITULUS  XVII. 

QUIBUS  MODIS  TESTA- 

menta  infirmantur. 


Quibus  modis  tejiamentum  infirmatur. 

TEftamentum  jure  fa£hun  usque  eo  valet,  do- 
nec rumpatur,  irritumve  fiat.  (1) 

Quan- 


Oltfillbi  btltll  bafoiJjtlHl  (te  per  fe  ex  capacitate  legali  cut 

Stltomtnt  macfttn. 

(n)  2Bit  »tnn  btc  SBatec  scfaqct : SBenn  mtin  €obn  inner* 
|>aU>  ao.  3al)rtn  t><r|Itr6en  fulte , fofl  Titius  tmirt  t£rbe 
ftt)»  ? Refp.  T)tnn  I|1  «I  feine  fubftitutio  pupillaris , fcd 
aut  vulgaris , aut  fideicommillum  familiae.  Alius  cafus ; 
SBtn»<in?8aftr  ftititin  JCinbt  pupillariter  fubftituirn 
It,  baS  £uib  [lirbt , lafiti  cint  3JfiM«vR>tc  bcfbmtnt  bit 
Crbftbajft  bt$  JfinbeS  ? Refp.  2)ec  Subftitutus , nidjt  bic 
«Slutur.  Der  Sater  f>at  bas  ttflamcHt  qtmac&t , n.ct;i  baJ 
tfinb,  ba$  Sfinb  fiat  alfo  Die  9Jiuit<r  nicjjt  prxrerirtn  tbnr 
nennotb  troflen.  ©trSBatcr  i(l  ftiner  grau  feine  legiti- 
mam fctniivig.  in  praxi  faqet  nton  bem  ofinqtacbttt : 3Dtc 
®o&n  i|l  btr  Sftutttr  legitimam  fflulbiq/ qUit&rcit  fie  ib«. 
DHf  fubilitutus  fuccedirtt  jtDCtC  Deilt  impuberi , Ciber  bit 
$D?uwc  iicbei  ibet  legitimam  ab , nwl  bo<$  bas  $inb  jure 
civili  obligim  t»(U‘  / j()C  bit  legitimam  ju  laffen. 

(1)  ^l)er  jll  trfldm  roorben  , quomodo  tertamenta  con- 
dantur * firmentur.  9Iim  mu|?  tlMIt  flUtb  tDtfftn  / quo- 
modo iterum  infirmentur.  Juris  efferum  nancifci  non 

poteft 
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Quando  teftamentum  dicatur  rumpi.  Primum 
de  adoptione . 

$.  r.  Rumpitur  autem  teftamentum,  cum  in  eo- 
dem ftatu  manente  teftatore,  ipfius  teftamenti  jus  vi- 
tiatur. Si  quis  enim  poft  fadtum  teftamentum  ado- 
ptaverit fibi  filium  per  Imperatorem  , eum  , qui  eft 
lui  juris;  aut  per  praetorem,  fecundum  noftram  con- 
ftitutionem,  eum,  qui  in  poteftate  parentis  fuerit: 
teftamentum  ejus  rumpitur  quali  agnatione  fui  haere- 
dis. (z) 

De 


poteft  teftamentum,  quod  vel  ab  initio  invalidum  eft, 
vel  ex  poft  fafto  invalidum  fit.  Ab  initio  invalidum 
eft  id  , quod  non  rite  conditum  eft , i.  e.  Dfl  DlC  for- 
malia iolennia  juris  niC&t  obfervicel  rootbttl,  e.g.  DaDtt 
numerus  teftium  feptenarius  nidjt  complet  (ItIDtfcn  IC- 
& tale  teftamentum  ipfo  jure  nullutn  eft , injuftum  eft, 
quia  formalia  jufta  non  obfervata  lunt.  Sole  mn  i a enim 
funt  ftridi (limae  exeeutienis,  & ne  larum  unguem  ab' 
Illis  recedi  poteft  ; baf)CC  contra  praeteritum  filium  Ddl 
Sritamatt  fmitn  Effeft  fiaben  fan/  atil  ti  nic&i  rite  »trs 
ftrtiiw  roorbtn , acil  rtr  filius  ntdji  nteatii  Der  grbW)«ffif, 
ou«  Der  gamiiie,  in  qua  erat,  mjggefdjlojftn roorDcn.  Sed 
dantur  etiam  teftamenta  , quz  aliquamdiu  fubfiftont, 
fed  ex  poft  fafto  concidunt  , rnmpuntur.  ©af>  3Bort 
infirmantur  jcigtl  fd>«H  , Dajj  Da$  Teftamentum  fltlfaiigS 
firmum  Qenxfcn , DcrnacD  abtr  er  11  infirmirct  aorDeii.  Sunt, 
qui  diftinguunc  inter  teftamenta  , quz  jure  non  fiunt, 
& ea , quz  injufte  fiunt.  Ad  illa  referunt  foleanium 
defeftus , ad  hzc,  fi  filius  a patre  praeteritus,  aut  nepos 
ab  avo , D(l'  Haeres  fuus  j|f. 

(l)  Teftamentum  mifera  diligentia  fa&um  valet.  Sed 
polito,  Dtt  Teftator  flir&t  , poft  mortem  nafctiur  poft- 
humus,  rumpitur  teftamentum.  Pofthumus  nafcituc 
vel  verus , vel  quaji , qui  haeres  fuus  fit , qui  proxime 
nunc  teftatorem  contingit.  Per  hanc  agnationem  na- 
turalem aut  civilem  rumpitur  teftamentum,  arro- 
gatus unb  plene  adoptatus  (ft  <|U$  Utfilt  Agnatus  civili- 
ter talis.  Ergo  ttUlfi  (r  exhzredirci  »D(t  infticuirtf  Mt» 
tw.  Si  praeteritus , rumpit  teftamentum  > eft  enim  I- 
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De  ptjjtencre  tejiamer/to , 

§.  z.  Pofteriore  quoque  teftamento,  quod  jure 
perferum  eft,  luperius  rumpitur : necintcreft,  ex- 
titerit  aliquis  hxres  ex  eo,  an  non:  hoc  enim  fblum 
flectatur,  an  aliquo  calu  exiftere  potuerit.  Ideoque 
fi  quis  aut  noluerit  htercs  ellc;  aut  vivo  teftatore,aut 
poft  mortem  ejus,  antequam  hscreditatem  adiret, 
decellerit;  aut  conditione , fub  qua  haeres  inftitutus 
eft,  defeftus  lif,  in  his  calibus  paterfamilias  intefta- 
tus  moritur.  Nam  & prius  teftamentum  non  valet, 
ruptum  a pofteriore  ; & pofterius  aeque  nullas  habet 
vires,  cum  ex  eo  nemo  haeres  extiterit.  (3) 

De 


Aitius  8c  moralis  filius  jure  genitus,  Poflhumus  verus 

inu£  gtU&ei  l)aben , unb  «11  (in  roatjr&afftec  3)?<nfd)  unb 
®oi)n  gebol)rcn  roorben  feijn  / ber  haeres  ijane  fcgn  fonncn/ 

Hnt)  aud)  rodu  qemefcn  / fi  debito  modo  natus  fuifiet. 
aBeuti  bie  Pofthumi  wtbtr  (lerben , fan  id)  bocb  roiebecex 
teftamento  rupto  Ctbdl.  Vid.  infra  tit  de  Btnor.  Pcffejf. 
(j)  Teftamentum  prius  perfeiftum  rumpitur  per  tefta* 
mentum  pofterius  fimiliter  perfeftum.  ©lati  ltb(t  fcteC 
de  ultima  voluntate.  teftamentum  noviffimum 

qilt  , benn  bnrin  i(l  ultima  voluntas.  Guit,  Maranus, 
Cujacii  difcipulus , fagei  : Rumpi  |)(iff<  l)iec  feindi  , (j 
fct)  (bcn  fo  oiel,  ali  twnn  id)  ba§  erile  £e|lamem  juriffe- 
Slbcc  baS  le(Sft  teftamentum  , »eld)C$  rumpircn  foQ , mug 
perfetfte  validum  f(|)H.  Contra  Leges  conditum  non  eft 
teftamentum  ; beiltl  all(  ultimae  voluntates  liabdl  il)t( 
Jfrafft  ail$  bdtl  Jure  Civili.  Ultima  voluntas  non  juri- 
dica non  eft  ultima.  Qu.  id)  b0$  (r|I<  revocireit 
in  ultimo  ? Refp.  (]{()(t  bit  ffft)  i dbtC  eo  ipfo.dum 
condis  teftamentum  pofterius,  perferum  prius  non  va- 
let, licet  in  priori  jurafles,  te  nunquam  ab  ea  ultima 
voluntate  receflurum  e fle.  Hominis  enim  voluntas  eft 
ambulatoria  usque  ad  mortem.  $)titl  perjurium , bit 
inconftantiam  ldf(t  man  bid)  DtCaiitWOrftn.  Nemo  fibi 
obligationem  imponit,  gibecroenn  im  £e|Iainent  bieger* ' 
ItlUl  (itya  flel)et  i Ita  me  Deus  adjuvet , i $ R>ifl  ftill  flllbec 
Seflaiiiem  midjeti  / obec  ba$  anbtrc  fofl  nid)l  gelftu  , f» 
flicbl  (S  einc  Jlaccfc  Prasfumtionem  juris  contra  teftamen- 


Quibus  modis  Testam,  infirm.  4y  y 

De  pojieriore , in  quo  h&rcs  certa  rei  injlitutus . 

§.  3 . Sed  fi  quis , priore  teftamento  jure  perfefto, 
pofterius  aeque  jure  fecerit , etiamfi  ex  certis  rebus 
ineo  haeredem  inftituerit , fiiperius tamen teftamen- 
tum  fiublatum  elle,  divi  Severus  & Antoninus  Augu- 
ffi  refcripferunt.  Cujus  conftitutionis  verba  & hic 
inferi  juflimus , cum  aliud  quoque  praeterea  in  ea 
conftitutionc  exprefliim  fit.  Imperatores  Severus  & 

. Ann- 

tum  pofterius , UttD  t8  ttiag  Uicf)t  titlt  Raifon 
rotrbui,  fo  roirb  Da$  trflere  confirmiret;  Dod)  ifi  Fetne 

praefumtio  juris  & de  jure,  fed  admittitur  probatio  in 
contrarium.  $)a$  Teftamentum  pofterius  mu|j  alfo  jure 
perfettum  fftjtl  s quod  fi  enim  pofterius  imperfetftuns 
eft ; non  rumpitur  prius  perfecftum.  b£C  Prin- 

ceps, fi  per  teftamentum  pofterius  imperfecftum  haeres 
inftitutus  fit , fan  foldKS  nidjt  t!)un  i btnn  tc  rota  ia  jure 
Naturae  nt<f)t  fuccediftn/  UtlD  TOOltC  Cl’  ex  teftamento  non 
jure  fado  fuccedirtn , fo  l)atlt>Clt  <C  llittjt  al$  tin  Jurft. 
Conf  Gundung.  DifT.  At  Principe  hxrede  ex  tefiamentt 
civium,  cap.6.  3njroif<t)tn  (}at  Dott)  aMct>  Die  SRegul,  quod 
teftamentum  prius  perfedum  per  pofterius  imperfeftum 
non  rumpatur,  il)re  Exceptiones.  Tjenil  TOCnn  J.g.  DtC 
Teftator  titt  £«flamtnt  gtlltadjt  rite , perfe&c , UHD  Darin 
cincn  Extraneum  iuiti  <£rbett  tingeftfjct  Mtte/hetnatfcmaljlS 

abec  fili)  atlDttS  bcfdnne  ttnD  Den  haeredem  fuum  JU  infti- 
tuirtn  gebdd)ie,  abee  nicfjt  afle  Solenniutes  btobac&Ute/  fo 
roicD  bCtinOlJ)  D0$  prius  teftamentum  perfeftum , ubi  ex- 
traneum inftituerat , burd)  Da$  UlJteCt  , ubi  haeredem 
fuum  inftituit , quamvis  alias  fit  imperfeftijm  , aitfgts 

bobtn;  roorauS  trijum,  ba|l  Die  $6mcc  init  gitifj  Das  te- 
ftirtn  fdjrotr  madjttiroonm,  in  btin  5ad  / Da  einte  bm 
haeredibus  ab  inteftato  einxtf  cnfjogcn , l)in0t(lCn  abet  fol* 
d)tl  erltic&ttrt,  romn  man  aum  bejltn  bcc  haeredum  ab 

inteftato  difponiM.  5<tntl'  f)tbtt  DaS  teftamentum  im- 
perfedum  pofterius  baS  prius  perfe&um  auf,  rotlltl  Ctfl 
homo  paganus  teftittt  t)at  rite  & folenniter  , poft  ve- 
ro militiam  fecutus  condit  teftamentum  imperfeftum 
minus  foienne  & militare,  DafliU  DflS  UftttCt  »01)1,  Dfll 

crflc  ab«  nic&t  ttu&r. 
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xintoninus  Aupufii,  Coitejo  Campano,  lefi  amentum  fe- 

cundo loco  factum  , licet  in  eo  certarum  rerum  haret 
fcnptus  fit , perinde  jure  valere  , ac  fi  rerum  mentio 
fa&j.  non  effiet  : jed  & teneri  heredem  fcnptum  , ut  con- 
tentus rebus  fibi  datis > aut  fuppleta  quarta  ex  lege  Fal- 
tidia , hartditatem  rtfiituat  his , qui  in  priore  tefiamento 
feripti  fuerant , propter  inferta  fideicommiffi  verba , qui- 
butj  ut  valeret  prius  tefiamentum , txpreffum  efi , du~ 
lit  uri  non  oportet.  Et  ruptum  quidem  tefiamentum 
hoc  modo  efficitur.  (4.) 

: De 

(♦/  Q.u-  SBetm  «iner  cix  £«|]ament  gemant,  unb  «inen  hae- 
redem ex  alie  t>ari»IMl  inftituit«t/  na(t>9Cl)CU&^  mafl)«t  *E 
Citi  (UiDCttS,  UnD  fefjCt  Datin  Titium  haeredem,  flbtt  UUC 
ex  certa  re,  v g.  Titius  haeres  efte  domus  meae  , ttffrb 
burd)  oiefes-  lettrert  ba$  erfie  aufgcboben  ? Refp.  Videtur 
quod  non.  J)cntl  hjtres  jfi  fucceflor  in  univerfum  jus, 
quod  dcfun<ftus  habuit ; qui  in  re  certa  inftitutus  eft , 
non  eft  fucceflor  univerfalis,  fed  Angularis.  SIflcin  bCC 
Imperaror  faget  : 2J?atl  detrahite  mentonem  certae  reu 
IDIC  Itian  aud)  fagtt , impoflibilem  conditionem  pro  non 
adjeda  haberi , unD  f(0  «b«n  fo  DUl  , al$  njttlM  tt  Uni- 
verfal-^cbtrcdre-  2Bcim  «in  Cohaeres' bab«l),  Ullb  btc  atu 
fcttC  in  re  certa  haeres  feriptus  n)dte  # Wllbbufft  pr&  le- 
gatario gebalun-  Nam  pro  priori  tantum  haeredis  men- 
tionem fecifle  praefumitur  , per  priorem  hanc  ab  haere- 
ditate  excluditur.  T>£T  Cafus  ab«l’  toitt)  fupponiret,  JWI1H 
btt  haeres  in  re  certa  feriptus  nut  Oflcin  bfl  «?(!«•  2Bit 
ttsnn  bet  Tcftator  z.  Teftamenta  aeque  perfeda  g«nwd)f/ 
unb  Doct>  gcfagt  bdttt/  |i«  folun  bu;b«  gelun  ? Refp-  De 

jure  ftrido  gjft  cS  Ilid)t  direfte , abet  mati  interpretitCl 
<8  ex  benignitate  , ita  ut  haeres  ex  tcftamento  pofteri- 
ori  haereditatcm  habeat.  2ibCt  IDeil  «t  bOCO  aud)  Da$  (t* 
(Itre  bat  gtlten  lajfen  rootlcn;  fo  balt  man  b<n  haeredem 
ex  polteriori  teftamento  pro  fiduciario , qui  primo  hae- 
redi  reftituat  ha;reditatem , detrada  Falcidia  aut  Tre- 
bellianica.  $)«nn  man  t)at  btefc  «l)«D«RI  aud)  Falcidiam 
fitnemm-  Imo  Trebellianica  ad  formam  Falcidix  fa- 
bricata eft,  baroni  mirb  jtt  i)i«c  aud) fo  scroimci. 
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Qhtbus  modis  Testam,  infirm. 

De  te ft amento  irrito.  Quibus  modis  fit  irritum * 

§,  4.  Alio  autem  modo  teftamenta  jure  fadfa  in- 
firmantur : veluti  cum  is,  c]ui  fecit  teftamentum, 
capite  deminutus  fit.  Quod  quibus  modis  accidat, 
primo  libro  retulimus. 

Cur  dicatur  irritum. 

§.  5 . Hoc  autem  cafu  irrita  fieri  teftamenta  dicun- 
tur : cum  alioqui  & quee  rumpuntur,  irrita  fiant:  & 
ea  , qtiae  ftatim  ab  initio  non  jure  fiunt,  irrita  fint. 
Sed  Se  ea,  quae  jure  fada  funt,  & poftea  per  capitis 
deminutionem  irrita  fiunt,  pofiiunus  nihilominus  ru- 
pta dicere.  Sed  quia  fane  commodius  erat  lingulas 
caulas  lingulis  appellationibus  diftingui ideo  quae- 
dam non  jure  fadfca  dicuntur , qurdam  jure  facta 
rttmpi  vel  irrita  fieri:  (5) 

' ■ '■  - £>*i- 

■ r f)  Irritum,  inritum , non  ratum,  non  fixum,  non  cer- 
tum nurb  bai  ttjtoimm  fltncnnet,  rotnrt  Dtc  Teftator 
poft  conditum  teftamentum  capitis  deminutionem  vel 
maximam  vel  mediam  fClitttn*  Sed  Qu.  de  minima? 
3-  (£•  (ft>  Ctl$  Paterfamilias  (in  ttftamCBf  flttliatbt  / 
imd)  bitfem  abtr  lafft  id)  mtcf)  arrogirttl  / an  etiam  fit  ir- 
ritum? Refp.  affirm.  beun  ob  tc  f<t)oti  ba$  Ct|laftitn( 
ante  arrogationem  gtma^l , f9  IbirD  Dbifi  blOj!  bdCailf  Qtc 
(efietl  / baf  «C  tempore  mortis  , ab  «in  arrogatus  , ftjft 
Xcflatmnt  madjen  fonm.  3»«  fon  Der  Prsetor  ntii  btc 
bonorum  poffeffione  (tlWbtfjUtl  , t>a$  Jus  civile  (tbtC  t»ti£ 
itid)b  oon  foldjtr.  Dod)  ifl  <$  tbtn  fo  cici  in  effedu,  ab 
haereditas.  ©itft  bonorum  poffeffio  tbirD  aiiCt)  t)tr|iatttf , 
fi  pofl  teftamentnm  condilum  pofthumus  nafcatur,  fie 
enim  rumpitur  teftamentum:  cum  vero  hic  pofthumus 
iterum  decedit , haeres  in  primo  teftamento  feriptus 
rogat  Prartorem , ut  bonorum  polfeflionem  det.  2Ba$ 
btc  Pr*tor  gttban  beo  bttii  Pofthumo,  d«  jmac  qtbobren 
tbirb , imb  alfo  beb  £e|1anient  rumpirie  / abtr  gicict)  ibit* 

btC  flarb,  bil  <C  boet)  haeredibus  feriptis  bonorum  pof- 
fellionem  ga6,  vid.  infra.  Jure  ftricfto  l)dtft  tf>get)tiffm: 
Per  pofthuaauaa  ruptum  cft  teftamentum  , fciffum  eft 
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Quibus  modis  convalcfcit. 

§.  G.  Non  tamen  per  omnia  inutilia  funt  ca  tefta- 
menta  , quae  ab  initio  jure  fatta  > per  capitis  demi- 
nutionem irrita  fa£ta  funt : nam  ii  feptem  tcftium 
lignis  lignata  funt,  poteft  Icriptus  haeres  fecundum 
tabulas  teftamenti  bonorum  pofleffionem  agnofeere : 
li  modo  defun&us , &i  civis  Romanus  , & lux  pote- 
Oatis  mortis  tempore  fuerit.  Nam  fi  ideo  irritum 
fadum  fit  teftamentum,  quia  civitatem,  vel  etiam 
libertatem,  teftator  armfit,  aut  quia  in  adoptionem 
fe  dedit : & mortis  tempore  in  adoptivi  patris  pote- 
ftate  fit,  non  poteft  Icriptus  haeres  feeundum  tabulas 
bonorum  pollelfionem  petere.  (6) 

De 


Sc  convalefcere  nequit.  9llfo  ClUCt)  fi  h*res  fcriptus  re- 
pudiet harreditatem , deftituturo  eft  teftamentum,  eva- 
nefcit,  irrkum  fit.  21(ICtn<fel  «Htb  ftlCC  fupponictt  defti- 
tutio  , unb  t)auptfd£t)licl)  capitis  deminutio. 

(6)  Teftator  poft  leftamentum  conditum  minuitur  capite, 
^ fed  redit  poftliminio  ad  priftinum  ftatum,  ffllifcinic» 
fument  gtlten  eo  tempore,  cum  moritur?  ©it  impe- 
dimenta (m&  (]Cbob<n  , ec  tft  liber  homo,  civis  Roma- 
nus , Paterfamilias.  Jure  ftrifto  non  valet.  Quod  enim 
femel  eft  irritum  , amplius  ratum  effe  non  poteft.  Sed 
Prator  bonorum  pofleffionem  dabat.  (?C  fagte : ©3$ 
flament  i(l  iroac  irritum  jure  ftrido , abtc  <c  ifl  nid)t  tneljc 
captivus , ni(t)t  ineljr  fillusfamilias.  Ergo  valet.  Adfunt 
enim  teftes  & feptem  fignacula  , haereditatem  ipfam 
dare  negamus  contra  jus  Itriftum,  fed  dabo  bonorum 
pofleffionem  fecundum  tabulas.  Quod  fi  vero  teftator 
ut  capite  minutus  mortuus  effet  , fOIllC  t)(C  Praetor  i)i(C 
Clldb  bonorum  pofleffionem  fllbsil  ? Refp.  Sltin.  Con- 
tra legem  expreflam  Praetor  nihil  agere  poterat.  Lex 
erat  : Servus  non  condit  teftamentum  , filiusfamilias 
non  condit  teftamentum.  ©dS  impedimentum  ijl  HOCt) 
fca  in  momento  mortis.  Ergo  bonorum  pofleffionem 

dare  nequibat.  . 
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Quibus  modis  Testam,  infirm. 

. De  nuda  voluntate . 

§.  7.  Ex  eo  autem  lolo  non  poteft  infirmari  tefta- 
fncntum,  quod  poftea  teftator  id  noluerit  valere  : 
usque  adeo,  ut,  fi  quis  polt  fadtum  prius  teftamcn- 
bro,  pofterius  facere  coeperit,  & aut  mortalitate 
praeventus,  aut  quia  eum  ejus  rei  paenituit , id  non 
perfecerit,  divi  Pertinacis  oratione  cautum  fit,  ne 
alias  tabulx  priores,  jure  fadtae,  irrita:  fiant,  nili 
fequentes  jure  ordinatae  & perfe&ae  fuerint : nam 
imperfe&um  teftamentum  line  dubio  nullum  eft.  (7) 

. Si 

(7)  Qp-  SEBtlljt  abt  DtC  Teftator , qui  folenniter  teftamen- 
tum condidit,  t>aB  yemac^te Seflametit , quod  ju- 

re perfetftum  erat  , nuda  declaratione  vel  uno  verbo 
nfiestc  cuifijtfet/  quid  juris,  roirfc  baburd)  baii Xeflament 
ungullig  gtmadjl?  Refp.  Videtur  effe  qujeftio  Domitiana. 
Nam  fi  teftamentum  rumpo,  fcindo  cancellos,  perdo, 
t in  rtihilum  redigo  , rado,  (n>Clct)C  3B0CteC  Maranus  in 
' Par  a tiliis  ad  Digefta  fUtfjig  erfldret  i)(U)  fat  eft,  ut  non 
valeat.  Da$  jtti)et  ettl  jcbtf  ex  faifto , unde  tacita  volun- 
.tas  colligitur.  Faftum  incurrit  in  oculos  clare.  Cur 
ergo  voluntas  expreifa  non  valeat  f 20tnt1  tt  e-  §•  t 
30®iH  DoS  teflament,  fo  id)  oiim  gemac&t/  (pcrattum» 
fleroocfftn  babtn  ‘t  Refp.  <gi  ifl  nicfit  irritum.  91ad)  bec 
ffiemunfft  non  valet  teftamentum  ob  voluntatem  con- 
trariam. Verum  Romani  dicebaat : Publica  autoritate 
faftum  eft  teftamentum  folenniter , (£  i|l  nod)  DO,  licet 
revocaveris  verbaliter,  extat  adhuc  teftamentum.  Tefta- 
menrum  ruptum,  fciffum , rafum , defigillatum , cancella- 
tum, relignatum  non  amplius  eft  teftamentum  juridice. 
Si  verbo  tantum  nullum  declaras,  extat  tamen  adhuc  te- 
ftamentum, Dflritbtr  fOttltlltS  JUC  Rlagt  i haeres  petit,  ut 
ex  teftamento  ad  fucceffionem  admittatur } haeredes  ab 
inceftato  opponunt  exceptionem  revocati  teftamenti. 
D«C  Praetor  fflgU  : 3d)  ((tR  ja  £<(latmnt  / feptem  ad- 
funt  fignacula,  tDCC  IDttb  #eC  UnUrfud>tn , an  etiam  ver- 
bis revocaverit  ? Di<  Imperatores  blitfceil  Iflligt  babct). 
Dum  romn  (8  aud)  ifl,  eum  revocaflc,  fo  revocir» 
te  OUm  bod)  ftin  Xefiametll  fo  nude  & fimplicibus  verbis. 
Non  conditur  uno  verbo  fise  folennibus-  Ergo  nec  ita 

dilfot- 
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St  Princeps  litis. caupt,  vel  in  leftamento  imperfe •> 
Bo  inflitutus  fuerit . 

§.  g.  Eadem  oratione  expreflit > nOn  admiflurum 
le  hereditatem  ejus,  qui  litis  caufa  Principem  reli- 
querit hceredem:  neque  tabulas  non  legitime  fatSlas, 
in  quibus  ipfe  ob  eam  caulam  haeres  inftitutus  erat , 
probaturum : neque  ex  nuda  voce  haeredis  nomen 
admillurum,  neque  ex  ulla  fcriptura,  cui  juris  au- 
ctoritas defit,  aliquid  adepturum.  Secundum  hoc 
divi  Severus  & Antoninus  fiepifiime  refcripferunt. 
Licet  enim  (inquiunt)  legibus  / eluti  fimus , attamen  legi- 
bus vivimus.  (S) 

- TITU- 

“diiTolvitur.~®fliri!m  id  abec  t)0Cf>  ttlaufo , Ut  quis  fim- 
pliciter  teftamentum  fuum  feindae  ? Refp.  ©It  gatttJC 
Raifon  DrtCitt  , quod  ibi  adhuc  extet  teftamen- 

tum ? fecus  ac  hic.  2Bo  niddS  i(l , f«u  id)  ni<t>t  fagen  : 
Sabfiftit.  Zuichfmus  l>at  CuefeS  reofol  gefatfct.  enblKfr 
faaitn  fit  : btC  Teftator  tg  folenniter  coram  tribus 

teilibus  revociett , UllO  decennium  OCrlCUlfftn  ifl  poft  re- 
vocationem folennem,  valet  revocatio.  Nam  tunc  fe- 
ria  voluntas  demum  praefumitur.  ©Uic&roie  nuit  bK 
SDeutfcben  dnfdnglid)  fcinc  Teftamenta  unt>  alfo  aurt)  fti® 
ne  ©tfrijt  baoon  gcbabt/  alfo  roicb  in  praxifad  tmillen* 

' tbtilS  Petit  Juri  tcftamentario  Romanorum  natbgfgaiigcil- 

-Ded)  nei>mtn  nir  eS  l)euiige«  $age$  fo.gtnaii  nidji/  roie 

bic  ?H6ntec.  Si  folenniter  revoces , dubium  non  eft. 
licet  decennium  Romanum  non  fit  elapfum.  ©C&dCb* 
(([  Zuichemus  ad  Jit.  ff.  de  Re  teflament.  ()Qt  titlttl  Com- 
mentarium gef(t)CUberi , unt)  bitfes  fllletf  ex  principiis  Ro- 
manis atn  beflen  trfldtft  ■ 

(8)  Qa-  Quid  fi  teftamentum  pofterius  non  fit  perfetftum, 
ci  id  citi  defeftus  folennium  Da  , gltkbniot)!  ifl  btt  Prin- 
ceps harres  feriptus  ? Didius  Julianus  , «n  Philofophus, 
qui  juftitiam  affeftabat  infignem,  fagtt : 21lld)  Cttt  5lir|l 
fOtltt  flid)t  ex  teftamento  imperfe&o  fuccediccit  / Princi- 
pem in  caufa  litigiofa  non  fibi  jus  dicere  poffe.  <£intg( 
Juciiltll  fflfltcn  iroar  , Princeps  fet)  fupra  omnes  leges. 
Pertinax  abtc  fagit,  Princeps  ffi£l|Te  and)  IKUty  bcil  Legibus 
kfin  ex  regulis  honefti  & prudentias. 

(0  £«n 
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titulus  XVIII. 

E INOFFICIOSO  TE- 

stamento. 

* , » 

Ratio  hujus  querela. 

*"VTJia  plerumque  parentes  line  caufa  liberos  fuos 
J cxharedant  vel  omittunt,  indu&um  eft,  ut 
: inofHcioio  teft  amento  agere  polline  liberi , qui 
aeruntur,  aut  inique  le  cxhaeredatos,  aut  inique 
:xteritos,  hoc  colore,  quali  non  fana?  mentis  fue- 
nt , cum  teftamentum  ordinarent.  Sed  hoc  did- 
ar, non  quali  vere  furiofus  fit,  fed  rede  quidem  Ic- 
erit teftamentum  , non  autem  ex  officio  pietatis, 
siam  fi  vere  furiolus  fit,  nullum  teftamentum  eft.(i) 

i)  ©tm  Teftamento  infirmato,  fciffo,  rupto,  nullo  fots 
gU  teftamentum  refciffum.  Patria  poieftas  adeo  laxa 
erat , ut  liberi  «xhaercdari  portent  line  caufa  , rneil  in  J 
LL.  XII.  Tabb.  fiunt)  : Uti  quisque  rei  fita  legeffit , itu 
jw  efio.  umet'  Der  Re  occfltmb  man  aucti  Jfinbtr.  ©a 
abtc  Die  9i6m«  ttroas  cuitivirti  nmrbcn , f>litfr«n  fle  nid)t 

6tt)  tXItl  rigore  juri*  veteris , utlt>  faqtCtl  : Licet  exhere- 
datio rite  per  folennem  expulfionem  ex  familia  fada 
fit,  tamen  eft  iniquum , eum  ab  haerede  excludi , extra- 
neum haeredem  efle , »tfin  t>Ct  filius  (JOC  ni(()t$  1)«  / tg 
i(l  t)0(t>  contra  naturalejn.  Pater  optare  credeba- 

tur, ut  fui  liberi  lint\  fui  haeredes.  Fungimur,  fagten  ftt, 
dulci  officio,  6 quid  liberis  relinquimus,  illos  haeredes 
feribimuj , honoramus  s per  exhaeredationem  vero  fine 
caufa  faftam  defeifeit  pater  a naturali  afteflu  , dulci 
officio  non  fungitur.  j(I  duriffimum.  Bynkershoek 
Obferv.  L i . c.  1 9.  DIacbDein  aber  |ic&  tg  git  i<t)rooi)l  offtecS 
iutrug,bafi  Die  jfintw  nict>ts  btfamtn , fo  fagte  man  , ba$ 
txrgUiffien  SSdicr  roieOu’  il)r  officium  fjanDeltcn.  £)a{)<c 
mati  nati)  btr  ^anb  ex  interpretatione  Prudentum  trlOU* 
b(t/  ffiitbtc  tin  foltftsl  XtllCIItltltf,  quod  contra  dulce  of- 
faium  fiftum  , |U  protefti«n  UTlD  jU  flfljW.  Querela 

taa- 
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Qui  de  inofliciojo  agunt. 

§.  i.  Non  autem  liberis  tantum  permiffum  eft, 
tcftamentum  parentum  inofticiofum  accufare,  verum 

etiam 

tantum  dabatur , non  a Aio  , quia  non  defcendebat  ex 
lege.  Leges  enim  adiones  generant , non  querelas.  Contf 
Schilter  ai  ff.  h.  $.  10.  jjl  Cojacius  Lib  z.  Obf. 

c 2i-  t>cca»«)nung  geroefen,  b«  crubtrbcmA4-/>.  ttu 

ne  Infcription  gtfunbtll , (tl$  05 DtC  Cajus  ubtC  bCll  L.  Git - 
ciam  {.  Titiam  eommentirtf  bdttt/  btifl  t>U  Querela  inof- 
ficiofi  au$  folcfctm  Lege  geflojfen  f«i).  diflein  cr  ifi  btrtjti 
Don  Dicietl  JCtis  DitifdUS  refutittl  morbttl.  Conf.  Byhkers- 

mofk  l i-  obf.  c.  «i.  SBocju  no®  romtnt , bag / rotnii 

folctjt  Querela  ex  lege  fdllie , ttUUI  ftilU  Fidionem  nO® 
Colorem  gebraucben  Dtirfftc/  fo  jebo®  Dh  flinbtc  bcij  Situ 
fleflung  biefec  Querei  t^un  unb  fageo  muffen , if)t  &cua* 
fti)  mente  captus,  nictjt  5<g  ?8cr|laiiDt  geivefcti / Da  er  fte 
exhzredirct  / unb  it>oen  «irnn  fcemccn  Borgejogen-  Conf. 

Guil  Marani  Paratitla  de  inofficiofo  teflamento.  Heinsc- 

cius  ifl  anfdngli®  autO  bt$  Cujach  2J?ct)muig  gtfolgtr,  Dat 
abec  in  Det  neucil  Edition  feinec  Antiquitatum  ad  In  fi.  ft(D 
flednDtrt.  ©it  SinDtc  batitn  ftitit  adionem , fenbern  nuc 

querelam , implorationem  nobilis  judicis  officii.  Pater 
dicebatur  inofficiofus , contra  pietatem  & dulce  officium 
fecifle  credebatur,  fi  liberos  exheredaverat  injufte.  Op- 
petere debebat  pater  dulciter  mortem, quod  fiebat,  fi  et- 
iam poft  obitum  liberis  profpiceret,  QKlCtjt  Raifon  ni®l 
aQtin  btb  btn  Rinbern  contra  teftamentum  parentum,  fotu 
bern  au®  Dtt)  btn  @lttcn  contra  reftamenrum  liberorum, 
unb  Dtt)  bttjbtn  contra  fratres  galt.  Gunduns.  ad  jf.  h. 
§.  7.  8.  Hoc  fine  dubio  poft  LL.  XII.  Tabb.  detnuna 
invaluit  i in  his  enim  permiffum  erat  exhzredare  filium. 
<£g  g<f$af)t  alfo , cum  jura  mitefeerent,  <£$  fam  in  foU 
®CUI  jafl  OUf  baS  Arbitrium  Centumvirorum  gn  ; bina 
in  aQtn  Adionibus  , fo  contra  honeftatem  aniiicffeil/ 
gicnq  ntan  ad  Centumviros,  2)af$  Dat  Sibrandus  Siccama, 
«in  SrU^ldnbif®tC  JCtus  & Theoreticus,  Antiquarius  & 
Prafticus,  bCC  flU®  adLL.  Frificas  cominentiot  bflt,  UllD 
de  centumvirali  judicio  gcf&ttCbUl  , Q>(iCt)CC  ItfJWtC  Tradat 
a part  jU  §MIUCftC  gcbtutft , UnD  CUI®  in  Tbe/auro  Gra - 
viant  admirable  £>«  Lex  Aibutiana,  a 

Tri- 
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am  liberorum  parentibus.  Soror  autem  & frater, 
rpibus  perfonis  (criptis  haeredibus,  ex  (acris  conili- 

tutio- 


Txibuno  plebis  aEbutio  lata,  t»ar  llrfadjt , baji  mati  uno 
t«rfct)USU<hei/  roderes  in  LL.  XlI.Tabb.  durum  IDQC , fltlo 
DtCtt.  $Da$  8tjc()al)t  Seculo  IV  poft  urbem  conditam. 
Tunc  Prudentes  emolliebant  jus  durum  ex  aequitate  } 
tie  nahmen  aud)  caufas  teftamentorum  doc,  uno  gafxn 
|>auptfa<t>b(t)  3M)t/  ubi  pietas  in  liberos  deficeret:  DflJ 
HOUCDe  linttrfud)et  in  Judicio  Centumvirali  , ubi  pratfi- 
debat  Prsetor.  Plinius  Junior  in  hoc  judicio  centum- 
virali caufas  agitavit.  ( 31 U Prof.  Eloquentia;  recam- 
mendirt  t(!)  Ciceronfm  prae  Plinio,  a(5  citi  ^Wi(l 
Plinii  Fpiftelas.)  ©ieft  Judicia  DauCHtn  nod)  fub  Im- 
peratoribus. Centumvirale  dicebatur,  tktllt  fg  marttt 

u-  tribus,  aus  jcoem  roucben  i geroeblet/  atfo  ioy.  Die 
tnatl  rotunde  Centumviros  nCtlttlt-  In  foro  habebant 
judicium  , hatta  pofua  , aut  in  bafilieis  , fi  tempeftas 
prohiberet.  5Jor  Diejem  Judicio  centumvirali  t»flC  ni- 
hil juris  certi  i 1 ©te  deeidictttl  (lad)  it)t'Ctn  natucltdjen 
SBertfanDe,  unD  voticten  per  majora,  Da^manfid)  alf» 

' ni(t)t$  geaifftfi  Dcciprcdjcn  fonte.  Examinabant  caufas  ex 
aequo  St  bono.  <DaCtfttfer  ge()0Cet  aud)  Die  caufa , fi  pa- 
ter dulce  officium  neglexerat  contra  «-«gy*»,  contra  juc 
humanius.  (£S  fdftl  dllf  ba$  arbitrium  judicum  illo- 
rum an,  «no  aufDie  Eloquence  Des  Plaidoyeur,  Da()eC 
ntanctjer  £ot)n  reuffirit,  marutee  abec  and)  nvt)t.  SBBemt 
Der  Advocat  Die  Sat&e  piaufibie  oorflellie , fojagteman: 
Teftamentum  rite  clt  conditum,  fed  inofficiofe , DttTe- 
ftator  miiji  nid)t  bet)  ©ecilanDe  geroifen  fepn  / refcinda- 
tur  per  querelam  inofficiofi,  QlbeC  CS  IDOCen  HOd)  f<in< 
getDilJi  Caufa;  exha:redationis  determinicet , fed  ex  arquo 
& bono  omnes  caufse  admittebantur,  v.gr.  vira  luxu- 

riofa  filii , Die  Demi  Dec  gegenfeiiiqe  Advocat  mit  femec 
Eloquence  JU  (ri)ebetl  IDllflt-  2fi(i(  man  abec  Den  colo- 
rem furoris bcaudien  imule/  fo admittirt*  man  Dod)  nid)t 
gtrn  bltfe  Querelam  inofficioli , toenn  CC  foilfl  fOHlt  JU 
Dem  €e:nifltu  gelanqtn-  ifl  cin  odiofum  quid.  Er- 
go fi  reliquit  pater  aliquid  , fed  non  fatis , non  hanc 
querelam,  fed  ariionem  potius  fuppletoriam  inftituar. 
Sfllan  tnuf  aud)  ilid»  geben , an  non  renunciaverit  huic 
querebe  & agnoverit  teftamentum  patris.  Item  rote 
• ..  IflH* 
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turionibus  praelati  funt.  Non  ergo  contra  omnes 
haeredes  agere  poliunt.  Ultra  fratres  igitur  & fo- 

, rores 


langt  <r  bflbe  jlifl  qcfct)reiegen>  Poft  biennium  non  am- 
>lius  admittebatur  querela  inofficiofi.  gtf$al)e  dl> 

tg , meti  ber  coi«r  furoris  mu|le  gt&raudKt  roccben.  <£$ 
(t)tcfit  ftd)  fur  bit  tfinbec  nid)t  n>et)l,  ju  fagen/  patrem 
'uriofum  fuifle,  3)al  baiKCtt  fO  (angC/  ali  bit  Judicia 
Centumviralia  bMltrlen.  Q».  #at  BKUl  bttlN  DCIt  5?itl* 
bit  Legitimam  auigtmacbtl  Refp.  ^Kblict)  iU  it)s 

ntn  ttmg  getoijfeg  ausgemadn  roorben  , abec  man  nxif 

IliCt)!  accurat , n>IC  Diei.  Vtd.  §.  «It.  Hadtenus  0)01’  al* 
(o  bit  querela  inofficiofi  ROd)  incerta.  i^cCn(Ut>  1)41  mati 
«inige  Caufas  gtfucbtf  / roorneut)  fiet)  bie  Centumviri  ci(t)i 
ttttn/  biji  Justinianus  fattl/  lini)  fagtt/  baf/  b«  tltatl  le- 
cundum  LL.  Xll.  Tabb.  feineil  001)11  line  caufa  entCC* 
ben  fontten/  tc  «i  gednbert  wiffen  rooltt,  unb  bie  ©dtee 
gtrcifie  caufas  l>abcn  folten/  reenn  fte  it)ce  Jtinbec  ju  ex- 
hacrediren  qebdc!)ten.  Sr  btrocDnele  folles  beo  ben  libe- 
tis, parentibus  Ullb  fratribus.  ©Cttll  man  gitlig  HOit) 

weitec , bag  mau  and)  ©ruber  unb  ®4)tteffaii  md[>i  pr*- 
tcriren  fonte.  i|l  bod)  contra  dulce  officium  , con- 
tra dulce  fodalitium.  Vid.  Digelfa  mea.  SRutt  tDicO  Ilid)t 
uur  crfOtDctt , ut  exheredatio  fiat  rite , fed  pater  etiam 
caufam  allegare  debet  juftam  ab  haerede  probandam. 
Olim  filius  exhaeredatus  probare  debebat,  fe  nihil  con- 
tra officium  filii  peccaffe.  Supponitur  crimen  ingrati 
animi,  ^roat!  lajftH  ftct)  flflc  maiefada  ad  ingratitudinem 

referiren  , fciiicet  roeil  man  fuefret  ben  ©ater  iu  proftitui- 
rtn  t aber  bie  14.  Caufae  ftatute  in  Novella  iif.  dire&e 
Ahgratum  animum  arguunt.  ©fari  fbntt  ^t«C  Cbetl  fO  po- 

ftiiiicen  t roie  bie  ‘Driejtec , bie , rwnn  jit  Don  ber  SJbgoe* 
teret)  reben , ade£  jutr  $l6g6ftectt)  matycn.  ©or  biefem  mu* 
lien  alfo  bie  tfinber  fcroeifen  negative,  bafi  ber  ©ater  feiae 
Urfac^t  fitftabf,  jit  311  exherediren , quodve  a patre  alle- 
gata caufa  fit  falfa , o&  f(fcon  Griesner  fol$ef  fnt  ttt»a< 
abfurdt$  bfllf , JCfJO  flbtr  litget  Dael  onus  probandi  cau- 
fam exhaeredationis  bem  haeredi  0&.  5&UI  DitftC  tf>  lli<ftl 
btroeifen  , fio  ijl  b<l  ®Ot)tl  haeres  ab  intellato,  unb  l)at  fcilfo 
tefiamenta  )ii(t)t  einuiflt)!  n6lt)ig  hereditatis  petitionem 
«njnjlcBen.  5iCeil  aber  bkfc  querela  odiofaroac,  iubem 
fingtrg  nnrbdl  mu (It/  quali  teftatpr  n«a  fanat  mentis 
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rores  cognati  nullo  modo  aut  agere  polliint,  aut 
agentes  vincere.  (2)  ' 

, ' , ■ Qj<i 

fuerit , fo  tlNir  <8  flUCl)  nur  in  fubfidium , uni)  eiti 
remedium  extraordinarium  d)Cf  etlaubf,  dlg  bijj  mail 
feinen  nnbern  modum  ju  Der  (Srffdwjft  iu  ge[ange«  batu. 
(2)  Datur  ea  querela  liberis  & patri.  (SleicbtPte  Die  @1« 
tern  Der  iwtiirliiben  £tebe  unD  Dem  Officio  pietatis  juo>ie« 
Der  banDeln  ' nxnn  ite  i Ore  inber  imretbtmagiger  2Beife 

unD  ot)iie  urfactje  cnttrben  > alfe  txmDeln  oielmebr  oie  5Ctn= 

Det  ilbel/  fi  patres,  a quibus  tot  beneficia  acceperunt, 
exhaeredant.  Ingratiffimus  effiet , qui  parentes  fine  cau- 
fa  exharedes  fcriberet.  ^roat  i(t  Der  @ol)n  Dem  ?8ateC 
nicbts  fdjulDig  jure  ftritfo  s Der  @obn  i(l  nitt)t  Chef  t>on 
ber  Satnilie,  unD  Ijat  Dcn  Patrem  mcf)t  in  fenier  ©emait. 
UnD  Da  Die  bttbe  Der  5finDer  geqen  Die  ©ter»  ni<i!)(  allcmal)! 
fo  qroji  iji , fo  {)at  bod)  Der  lex  aud)  bicrin  ^iel  unD  a&aajk 
gefef&ei , Daji , metui  Die  inber  itjre  ©urn  obne  Urfaaje 
tnterben  roolten , auet)  Diefen  nidjt  roeniqer  Die  Querela  m- 
officiofi  frci)  jleben  folre.  ©eumad)  bat  Der  imperator  ge, 
roife  Caufas  determiniret , ex  quibus  parentes  & liberi 
exheredari  debent  , Det  JUtjleid)  ailCf)  caufas  gefetJCf , ob 
quas  fratres  & forores  fe  invicem  exhxredare  potiunt. 
2)ie  Centumviri  edflllbttll  dlict  befagte  Querelam  Deil  Fra- 
tribus, mie  Valerius  Maximus  L 7.  C.  8.  §•  1.  6.  7.  8, 

tin  ©empel  anfubrei/  Da$  aud)  amici  foletjc  anfleilcn  fon* 

neti  / n>etl  Die  Centumviri  ex  aequo  & bono  judicifef, 
Conf.  Noodt  ad  jf.  tit.  de  'tmffic.  tejlam.  2Bob<l)  (8  abtC 

nun  infwiDerbeii  Darmif  anfam , ob  tintr  feine  @a<be  pi- 
toyabie  vjor jufieiieit  roiifle-  © fonit  aber  feiner  Die  quere- 
lam inofficiofi  artfUQtn , roenn  er  nid)t  gant}  unD  gar  ent* 
etbet  roar , oDer  uber  in  miDere  jfBegc  ju  feiner  Pr*  tenfion 
gelangen  fonte-  2)abero  eitt  Arrogatus , roenn  er  exh*re« 
direi  rourbe/  folcbcr  jtd)  nict)!  btpienen  fonte  / roetl-Die  Le- 
ges febon  fur  it>n  qtforqet/  unD  it)in  quartam  doii  Des  Ar- 
rogaroris  S8eMl6getl  jugetbeilet.  Competit  querela  illi, 
qui  rite  quidem,  fed  non  jufte,  inique  exharedatus  eft. 
Praeteriti  non  neceffe  habent  , ut  eam  inffiituant  , fed 
teftamentum  eft  nullum.  2)te  Praeteriti  ju®  HtdK  btC» 

<m8  geitoiTm , fonbern  nod)  in  Der  ®rbfd)afft.  ©lutK  p«- 

leriri  abCt’  )tnf>  jure  Civili  pro  exhiredatis  get)al((li  ivqc* 
Dell  ( v*  6*  Pr£«eriti  a matre  s lute  enim  exharedare  ne» 

G S 
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Qui  alio  jure  veniunt , de  'mofficiojo  non  agunt. 

i 

§.  2.  Tam  autem  naturales  Uberi , quam  iccun- 
dum  noftrx  conftitutionis  divifionem  adoptati , ita 
demum  de  inofficiofo  teftamento  agere  poliunt.  Ci 
nullo  alio  jure  ad -defundi  bona  venii  e polUnt.  Nam 
qui  ad  hxrcditatcm  totam,  vel  partem  ejus,  alio  ju- 

■ > re 

\ » 

quit  liberos.  !H5cil  QbfC  bOtf)  UHbifliq  prarteritum 

efle,  pro  inique  exhaeredato  habebatur,  fcfl  j|J  t)i£  prae- 
teritio loco  exhxredationis.  SJ5et)  l)(C  Qiierela  inofficiofi 
j|I  Cint  refcifli®  teftamenti  quoad  omnia  olim,  hodie  nuC 
quoad  haeredis  inftitutionem.  tellamentum  n>dC 

olim  nullum  ex  poft  fa&o  & per  indire&um,  !£)i<f{ 
Querela  ijl  cilt  Medium  extraordinarium  , fcitit  Adio , 
©(II  mati , n>te  flCjlUJt , btt)  btn  Judicibus  Centumviralibus 
folc^e  anbradjie  ex  xquo  & bono,  ©au  fatue  nkt)t  ex 
Lege  flogen ; hinc  agere  non  poterat  filius  coram  judi- 
cio centumvirali , n>ct>l  dbCC  queri , querelari , fe  inique 
exhaeredatum  effe.  jju  btt  Querela  inofficiofi  f)(lf  niltjf 
t)«  Lex  Titia,  tuelcDeC  «ili  non- ens  ijl,  ©dfqcilljcjl  QC; 
fltbcn , fonbtrn  fte  ifl  ex  interpretatione  prudentum  & 
ex  Philofophia  cfflfiaubcn  > hinc  querela  dicitur.  2iU(f) 
bcc  Praetor  t>at  fic  nicbt  trfunbcit , roic  Pithoeps  qemtotm/ 
nicbt  nuc  DcSnxgcn  , ®eil  fit  querela  beiffu/  Da  DotD  fonfl 
htC  conceffiones  Praetoris  adiones  (jCRCilllCt  IDCCbCII  , foils 
tum  aild)  , quia  pro  ipfius  tribunali  tales  caufae  non 
agebatur,  fed  coram  Centumviris,  ob  (Culeid)  Dflbci)  Itat*, 
gaulec  Negotia,  Die  auf  natmlictic  Siaiqftit  lietTcn,  ©ur« 
Dcn  Da  traftircl , UnD  Punius  Junior  1)01  obfervicct  , &fl|j 

fttt)  Die  Advocaten  Da  arn  erfien  borm  latTtn , unD  (o  ©a$ 
©cq  raifonmrti , bajj  offt  tincr  Mt  bcbalutt  / qui  jufte 
erat  exhzredatus.  Fratres  etiam  habent  querelam  inofi, 
ficiofi  , fi  turpis  & infamis  jure  perfona  fit  praelata , 
aut  etiam  perlona  fordida  & maculata.  @||lige  balUfl 
i»ar  auf  bic  Maculam  nicbtff , ofitin  mau  fan  aus  Dcn 
Novellis  fcbctl , bajj  maculata:  & fordida:  perfona: , v.  g. 
lidores,  lenones , &c.  omni  jure  civili  odiofae  qciBCfen. 

Si  caufa  aderat  julla  exprefia , etiam  perfona  infamis 
fratribus  praderri  poterat. 
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veniunt , de  inofticiofo  agere  non  poliunt,  (j) 
jfthumi  quoque,  qui  nullo  alio  jure  venire  poliunt, 

: inofticiofo  agere  poliunt. 

De  eo,  cui  tejlator  aliquid  reliquit . 

§.  5.  Sed  haec  ita  accipienda  fiint : fi  nihil  eis  pe- 
itus  a teftatoribus  teftamenu»  relidum  eft.  Quod 
ioftra  conftitutio  ad  verecundiam  natura:  introduxit, 
i in  vero  quantacunque  pars  hereditatis , vel  res  eis 

fuerit 

’0  Sinta'  qefcen  fluch  oor/  menti  man  tineat  fuitefi  grcunO 

eint  perfonam  maculatam  OOCfltjCgtlt , fo  JPflrt  bicfeS  con* 
tra  officium  amicitia? , & amico  competiifie  querelam. 

Slbcc  bag  ifl  falfet).  2>it  Siottttc  rtbettn  jroac  fo,  roie  man 

foi(t)C  Raifonnemens  bCl)m  Valexio  Maximo  finDet-  0it 
rourbtn  ahec  juridice  nttfjt  attendirft.  Ultra  fratres  & 
forores  non  extendebatur  querela  , IDtil/  it  IDUltl'  t>IC 
Razza  beruntCC  flcijct/  jt  ttwitec  minuiret  jttb  ber  Amor. 
Ultra  fratris  & fororis  liberos  jus  reprxfentationis  lo- 
cum non  habet,  & eo  folum  cafu  , li  frater  in  que- 
rela inofficiofi  inftituta  vidor  extitkt  & immortuus  eft. 
Tunc  enim  jure  reprsefentationis  etiam  in  hoc  jus  fuc- 
cedunt.  Olim  tnuflc  btf  filius  bcnxifttl , fe  officium 
fuum  erga  patrem  non  neglexilfe  j Dttin  CC  UUl|lC  colo- 
( rem  furoris  patris  braildjHt-  Pater  quidem  vi  patri® 
poteftatis  filium  etiam  impuberem  exhseredare  poterat 
fine  caufa.  gjjan  fa()t  abec  bocb  rcotjl  / bd|i  btc  33aitc 
tas  Sinb  ni(t)t  «ftimict  / quem  non  honorat , non  in- 
ftituit,  cui  extraneum  praefert  , dulci  officio  non  fun- 
' gens,  ©it  formula  exh*redationis  TOtlC  fcbtltipjlitf) , blC 
propulfio  & cxpuiiio  roac  Do<t)  benen  5£tnbcrti  unoiige» 
liebltt  Ullb  (tnpfinblicb-  Hinc  Romani,  cum  politiore* 
fierent  & humaniores,  querela:  huic  inofficiofi  tefta- 
menti  locum  fecerunt.  Sic  per  indiredum  teftamen- 
tum  patris  duri  refeindebant  per  fidionem  furoris.  Ex» 
hxredatio  tnu|l<  eillC  depulfio  ftpn  ab  omni  haeredita- 
tis  gradu.  Ergo  non  fubftitui  poterat  exh&redatus. 
/Nam  fubftitutio  & eft  inftitutio  ceno  modo.  ‘£)as  (|(ttl* 

$ £c|laitunt  gietig  olim  ubeen  Jpautfcn  cum  omnibus  ca- 
- pitulis.  ©it  Judicia  centumviralia  fd|i  5ip  (lllf 

Justinianum, 
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fuerit  relifta  , de  inorticiolo  querela  quie icente  , ic| 
quod  eis  decft  , usque  ad  quartani  'legitima:  partis 
repleatur : licet  non  fuerit  adje&um,  boni  viri  arbi- 
tratu debere  eam  compleri.  (4) 

Si  tutor  , cui  nihil  a putre  reliclum  , pupilli  no- 
mine legatum  acceperit • 

$.  4.  Si  tutor  nomine  pupilli , cujus  tutelam  gere- 
bat, ex  tellamento  patris  fui  legatum  acceperit,  cum 

nihil 

£4)  Praeteritu*  querela  opus  non  habebat,  nifi  a maere 
vel  avo  materno  fuerit  praeteritus  ; btlUl  ba  t|l  bk  prae- 
teritio fo  Diti , fll§  exhaeredatio.  Hodie  j|l  bfl»  dflCS  qt * 
dtlbert-  Certae  caufae  politae  funt  exhaeredationi.  Hae- 
res ttiujj  betDCifetl,  filium  ejus  etiam  caofam  expreffam 
commififfe  * teftamentum  refcilTum  (Kb«  ni(!)t  qan£ 
Ubern  ^auffen-  Non  opus  eil  colore  furoris.  Querela 
tamen  inofficiofi  odiofa  manet,  ©Cliti  IHCII1  (1*1)®!  bod), 
patrem  dulci  officio  fundum  non  efle  ©fiber  IVCMI 
bcc  58a(ec  ibtn  nur  «t»a$  fub  titulo  honorabili  inftitu- 
tionis  vel  alio  etiam  binterlajfcil  , jure  veteri  agi  pot- 
erat ad  legitimam  fupplendam.  Inftitutio  haeredis  e(V 
honorifica  , ©«111  i<t)  tillCtl  Jtim  fuccellbre  unb  £>«Ttl 
qllet  meilier  ©Uter  matbt.  Ohm  biennium  prarferiptum 
erat  querela: , poAea  quinquennium.  Adio  fuppletoria 
vero  eft  remedium-  civile,  unb-bltibtt  b(l)  tKtXI  termino 
btr  ?o.  Querela  non  prxpatata  non  ad  filio* 

transmittitur.  Quilibet  enim  injurix  fu*  renunciare 
potefl.  Ergo  etiam  querelae  inofficiofi  tam  expreffe 
quam  tacite  fado  claro.  Sic,  dum  filius  legatum  a pa- 
tre agnofeit,  teftamentum  etiam  agnofeit  , & querelae 
inofficiofi  renunciafle  cenfetur.  ©et  Imperator  abtr  faq* 
tt  : ©it  hxrcdis  inftitutio  fofl  HUC  per  querelam  inof- 
ficiofi iibern  Douffcn  faflen  , bit  extera  capita  bltibeit 
|W)«I&-  Ergo  ffln  ber  filius  aud)  querelam  inofficiofi 
ontieflen,  & hac  non  obftante  legatum  petere  : bcntl 
bitfc$  mnile  btc  feriptus  haere*  bod)  beiabltn-  ©A8  bat 
BtTER  in  Vofit.  ad  Digefta  h.  *.  obferviret.  ffln 

<111$  biefes  in  foro  braiK&tll,  Qb  feben  Die  Dodores  vul- 
gares coutrair  jjflt). 

♦ (?) 
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hil  erat  ipfi  tutori  relictum  a patre  Itio  \ nihilomi- 
as  poterit  nomine  fuo  de  inolhciolb  patris  teftamen- 
> agere.  (5)  ..  . 

i de  irio*Jicio(o  nomine  pupilli  agens  pic cubuerit. 

§.  5 . Sed  fi  e contrario  pupilli  nomine,  cui  nihil 
'c\i<5tum  fuerat,  de  inofticiofo  egerit,  & fiiperatus 
eft  *,  ipfe  tutor,  quod  libi  in  teftamento  eodem  le- 
gatum relictum  eft,  non  amittit.  (6) 

, , De  ejuarta  legit im a partis . 

§.  6.  Igitur  quartam  (7)  quis  debet  habere  , ut  de 

inof- 

(O  Det  Cafus  j(I  Dicfer  : SEBcnn  eill  Tutor  ex  teftamento 
patris  fur  fcintn  ^upiflen  ein  Legatum  befommen, tc fel&ft 
uber  cor  ftd)  nicbi$  ecbfllttn , fo  fan  tr  Dmnoct)  Querelam 
inoffidofi  anfleUen 

(6)  $ier  ifl  btt  Cafus:  555 enn  ber  Tutor  nomine  pupilli  fui 
de  inofficiafo  Hnget/  ober  ben  Procefs  »eclitrtt/  foiRibm 
baljeftige,  roai  cr  felbfl  ex  teftamento  patrii  pupilli  fui 

befommen  fotlen  / bo<&  nict)(  abg<fpuo«t)cn. 

(»)  Si  filius  legitimam  habet'  exhseredatus  non  eft  } po- 
pulariter fagft  Utan  JlDflt : Exhaeredatus  eft  usque  ad  le- 
gitimam» fcd  juridice  exbaeredatio  fupponit  propulfa- 
tionem  ab  omni  haereditate.  omni  etiam  legitima.  Lex 
determinavit  quantitatem  legitimae  exhaeredatis  tribuen- 
dae. 3)0$  ifl  btC  quarta  portio  portionis  hxreditaria: , 
qua:  dicitur  portio  ex  lege,  9iad)  tXT  SCcrUUIlffl  fati  ttiatl 
fitlben  bon  ber  legitima  portione,  fonDCHl  folebe  1)01 
itjrcii  Urfprung  ben  legibus  civilibus  ju  bonefen.  «D?an 
fat>e  nttitlicb , bafj  fo  mele  ©dtec  bcc  naimltcbfu  liicbe  wr< 
gaifesi/  uitb  obnt  Urfa$  ibre  5tinber  enterbeten.  Datuil 
nutl  Ciefe  dentia  exharredandi  «10)0$  ciligtfcbrdncfet  roijr* 
De,  fo  trurbe  jronr  betn  SBoter  tine  freue  difpofition  ubec 
fetn  ubnoeSSennogen  gtlajfen,  aber  ben  5Cinbern  tine  ge* 
oi^fe  Portion  oorbebalten , n>elct>«  bec  SBaierben  Sinbern 
obne  pugfame  Urfodie  nttfjt  nebmen  fonte.  Claub-us 

CmmiTivs,  Prof.  ju  Orleans,  t)at  it  pertime  legali  Qgt 

ftbtieben.  (£r  nwc  ein  gefcbitfter  ^umaniiL  D<r  faget/ 
ee  folfit  Wrosgtn  nid)t  / bafl  bit  ftomte  e$  oll  portionem 
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inofticiofo  agere  non  pollit : live  jure  hereditario  , 

Uve 

• _ _ 

legis  naturalis  angefcl)en,  Bynkershoek  t)at  fllld)  defendi- 
fet , quod  non  debeatur  ex  jure  necefiario.  Diefe  Por- 
tio quarta  portionis  haereditatis  jfl  alfo  Doct)  hxreditas  j 
Deilll  fjt  |lcdct  in  omnibus  rebus  haredicarii»,  Ulli)  IDCnil 

Die  0a(&«  nott)  fo  n>entg  ance  / fo  flecfet  bein  biectec  £l>etl 

bacill  / qlcutwic  h^res  in  fextula  uncia  in  omnibus  re- 
bus hareditariis  etiam  minimis  fextulam  unciam 
jn  praecifione  mentis.  2)entl  «i  ift  titl  jus  univerfale. 
2)ic  legitima  j[l  nid)t  aBcjett  fleroefcn  , fed  more  , difpu- 
tatione  fori,  & ratiocinatione  Prudentum  otta , uti  qui- 
dem querela  inofficiofi.  5Q?vin  fagte:  Diel?euie  jtnD  t>0<t) 
fo  gemiti , fte  rooilen  bod)  iliceti  iEitibmi  oon  ilicem  ©er» 

tnogeil  eiagS  f)inttclaffetu  Durum  eft , eos  plane  exclu- 
dere. Moriens  cenletur  reliquiffe  liberis  Tuis  bon£  fua. 
Ergo  certa  ftatuatur  quantitas.  Durum  eft  excludere 
liberos , qui  fune  Syndefpot.t ; aliquid  faltem  relin- 
quendum cft  iis.  Imo  ficuti  liberis  legitima  danda  , 
ita  & parentibus  & certo  cafu  etiam  fratribus  & fo- 
roribus.  Germani  liberis,  propinquis  bona  reliquerunt, 
& penes  eos  ignota  erant  tellamenta.  SBlfl  tlUUI  jfl  <311= 
fcern  ju  gutc  ibuii  / legata  relinque.  Die  3i6mec 
lidlicileteit  m$t  unrcdit/  metui  fte  faqtert : ifl  contra 

officium  amici , im  gc&Ctl  Diei  de  amicitia  BOCfagCtl , UtlD 

e$  im  £obe  uidn  berceifen.  Qu-  3Bmum  i|l  benn  ebeti 
ante  Justinianum  quarta  jUtlt  SltlfOIiq  eingefeljet  tDOCbm  ? 
Refp.  Van  ce  Water  , difcipulus  Noodtii  , be3  95ud>< 
Dcfnblecg  in  #o3mib  0ol)ii , in  obfirvat.  Jur.  avii.  l>at 
ti  f«iu  proponicet  / idi  glanbe , tc  iicu  e$  oom  Noodt  ge= 
fioctl:  Lex  Faicidia,  faget  CC  , JOdce  elKC,  fl!S  Die  quarta, 
(tuffommen.  gjadi&em  nemlidi  Pvbi.  Faicimus,  qui  fub 
Augusto  vixit,  oecocbnet/  bafi  Dem  h*redi  Dcrgonnet  fetin 
folte/  »on  allen  legatis.  Die  iljm  m Dem  Xeflament  auSjiis 
aalilcn  anferleget  rooeben  / Die  quartam  obiujieticn,  ne  fot- 

fan  tota  hasreditas  legatis  exhauriatur  , & hasres  plane 
nihil  accipiat , »011  t»eld)em  lege  Mld)  DiefCC  quarta  pars 
Faicidia  genemiet  toorbeit ; fo  fagte  maii ; 2Beil  bie  Rtnbec 
n>eiliflflen5  harredes  f«)n  foflen  , fo  foti  tlincn  ad  imitatio- 
nem quarta:  Faicidia:  bec  CieCte  Xl)eil  JU  if)CtC  legitima 
DCCbieibetl  v.id  a Costa  ad  Prtm.  Infl.  h,t.  8c  adCap. 
fiajnutius  X de  tejl  ament . Schulting  / urtspr.  Ante-fu- 

ttm. 
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: jure  legati , vel  fideicommilli : vel  li  mortis 

cauta 


Jin.p  jsi.  fequ.  <£$  tnijluni)  cin  ©tncraL@a$ : lix- 

es  habeat  quartam.  Extraneus  habeat  quartam,  fcjjjit 
C j(t  haeres.  Filius  ipfo  jure  hxres  erat.  Ergo  quar- 
am  habeat.  Parentes , fratres , forores  certo  fenfu  funt 
izredes.  Ergo  quartam  habeant  , ut  in  lege  Falcidia. 
irgo  legitima  eft  imitatio  quartae  Falcidix.  (£$  fcf)ci^ 
iet , ba(5  bieft  I-Cges  in  Comitiis  tributis  DOtlbem  3$o!(f 
onflituircc  ruotbcil-  Duamnus  !TUt)IlCt , Die  legitima  fej) 
x quarta  Falcidia  CMfldnbtn  ; QbtC  i(l  f(ll|Ct) , fonbtM 
UlC  occafione  ejus.  Justinianus  raifonniffc  nad[)  btt*  3<it 

mbtrS,  bafi  nemlicf)  gUiitiroobl  off«rinal)W  bit  Quarta  nx< 
ligautfruge,  «nb  fur  bit  iCinbtr/  bic  boet)  fon(l  iSrbeit 
>dmn  fctjn  fodeu,  t>i«i  3U  romig  roarc.  ©a&ec  rerorDime 
r , taji,  rocnn  4.  Jtinbcc  unb  brumtr  ttdrctt  / bec  briite 

triens,  feu  4.Unei;r,  t>t€  legitimam  (UJgmadjCtl  follt» 

otiin  abtc  berfclbcti  mel)c  atf  4.  Dorbanbtn  n>dren  , bic 

ptljfte  , femis  , 6.  Unci*  , JUC  legitima  auSgtftfjet  fd)« 
olten-  Si  ill  (tber  ad  interpretationem  legum  JU  UltnfCH, 

biC  quarta  legitima  aU<t)  bffttCi  Falcidia  gtntniHt  n)irb : 

• 8-  / 29.  & % 1.  C.h.  t.  & apud  Paulum 

?ent.  ub.  4.  23*.  ?.  $•<>*  SSSetl  nuit  gtjaget  roorDtn , et- 
am  ab  hac  quarta  , & fic  ab  omni  hxreditate  po/Te 
iropelli , li  caufe  adfint  juft*  , legibus  probat* , jam 
pl*  h*  cauf*  funt  examinandae,  rDtld)t  Justinianus  in 
Vtv.  lif.  C.  J.  receniiett.  Aduri  fumus 

I.  De  caufts  exbxredandi  liber  os  ; fttlb  Uttllli^  14. 

Cauf* : 

1)  EPenn  ber  Dater  ron  &en  Smbern  gfcfc&lc» 
ejen  upor&en.  Patrem  verberare  crimen  eft,  licet  tibi 
injuriam  intulerit.  Aliud  eft , fi  in  moderamine  incul- 
pat* tutelae  fueris.  Hodie  enim  patris  poteftas  non 
confiflit  in  jure  occidendi.  Si  per  alium  verberas  pa- 
trem,  caufa  eft  prorfus  fimilis.  Min*  tamen  non  fuf- 
ficiunt.  X)a  olim  btC  exh*redatus  5tH)Cif<li  mit)lC , fe 
patrem  non  verberaffe  , ncc  ingratum  fuiffe  , fi)  liegtt 
hodie  bcm  H*redi  b(t$  onus  probandi  06  / bflfSbie  in  te- 
ft  amento  allegirte  caufa  exh*redandi  I0al)r  fd) , tlllb  nJCIltl 
tC  in  bcai  SStrocifi  fuccumbictt  / (0  fuccedirtl  bsc  haeres 
ab  inteftato. 
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caufa  ei  quarta  donata  fuerit,  vel  inter  vivos:  in  iis 
- tan- 

a)  Aut  grave  Ji  patri  dedecus  intulerit  : Ubihue  Io- 
. foru'ri  Parentum  Celera  fpargat.  gfn  qetniflfr  <§of>n  rc* 

iUflf,)'  ,‘cf,uru'  P<  ««crtic  tl)ii , gab 
: fi,*  rb0^  C,P  ,eSatum-  rocitn  cr  fiille  fdjmcinen  irnD 
SitDcJ  n?uct,e  6becfUfcre( , Daf  <r  fo  ge* 

CAtUmLam'ttcbat’  & exhaeres  erat.  20ciM 
cs  0H(t)  flUlft)  rcabr  [(1,  filius  tamen  id  fpargere  non 

^1C1*  i ?>’<  ?«*«  fbltCll  t>0<t)  IliCl?!  iracundi  fler* 
fccn-  Refp  0ic  jinb  bem  0oi)u  abcr  ntcfctfi  fct>uiDtg*  Ro- 
num  non  crediderunt,  bafj  beti  RltlDCM  fimaS  ex  Jure 
Natur*  necelfario  gel)6rc.  Huc  pertinet  , ii  filius  pa- 
trem  vocaverit  «HCn  $UllbgD01t- 

fi  ?c  f kfii  redcmtt-  ©<nn  06  fd?on  tw  e-obn 

3»re  findo  cbcii  mcbi  notbtg  fjat,  obcr  fcbulbig  ifl 7 Dcn 

An9-n^ffl  -btt)  b<n  ^tint)£n  w rfiniie* 

iiiku  > |o  i(t  bod)  eme  2li!jcigung  cmer  deteftabiai  Un* 

'S^JLV*  « ^<s  /.  »a  ti  U>m  mogiid)  ifl,  uti» 
KrlaiTW  , UtlD  bcn  Patrem  incarceratum  n((t)t  liberimi 
®,D*  *MI  t>«'  a^ater,  fi  ad  pinguiorem  for”  , 

nam  venerit,  bttl  eoftll  Jl10i)l  mtcrbctl. 

Kull.n  d™ntm!&r*vz->'  bap  Derfolbe  einen  sroffcn 
fficrllifl  an  feinein  SBcunogctl  crllttcn/  fi  arcana  omnia  pro- 
palaverit. - . - r 

JWW  £i  botb  mtbi  far  ctnfltnb/  folles  auimbctmL 
vnb  txn JBatt r nutt  aflein  in  0d>impf  unb  ©pott  / fon* 
t.ra  «»*  m etoffen  <8<rtU|l  »nt>  £ 

•brtat,  fi  pater  tale  crimen  admittat,  ob  quod  a libe- 
ns accufar.  poteft,  toie  Titius  im  ZebntKccbt  »0lt 
«PdfaflCII  argurnentim.  £fl|}  (g  OnbfKgCUtC  fogm.  Filius 
non  accurat  patrem  fine  ingenti  malevolemia  , tS  IDIfb 

bnrnf  ®*.f  ®®6“  mu&  0*6  ariemaM 

Pflriu  ItBWgcn  Iflffen.  Un  DER  Poil  de  Exheredatitne 

AlL JTiUMtirefUt,rWr:  & T°r*  TmuM  non  vidiffc- 

Airud  eft,  fi  patcr  ft  perduellis,  tum  etiam  patrem oc- 

* ract.  meus  ad  L.  ^lajefiatir.  - 

6)  Vel  paret  injidiat , ream  gl(icf)  bic  infidi*  fiUt  ad 
primam  pr*parauonem  gcfommm  ttdrcr?. 


7)  Car. 
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.ummodo  caiibus , quorum  mentionem  facit  no- 

ftra 


7)  Canere  inclutum  fi  negligat , roctltt  cifl  tfinb  fcilltlt 

>a:tr  au?  Dem  (Sefdngniji  iu  txfcajeti  ni<t)i  ®orge  traget , 
t btrtiis  fub  num.  y.  init  bcruijKt  IDOCbtn-  Jure  an  in- 
iria  inciufus  fit  , nihil  refert.  Excipe  crimen  perduel* 
onis  . tunc  enim  lex  interceffionem  omnem  removet. 

8)  Vel  funcfum,  roenn  tin  S?inb  fur  ben  ©ater/  qui 
inse  mentis  non  eft,  feitlt  ®0rge  irdfltt.  ©er@Ol)nbarf 
d)  nidjt  jroingtn  lajjen , bafj  er  furiofum  patrem  aufnefc 
l( , alias  exh*redan  poteft , quia  tamen  ingratus  fuit  5 
am  ad  gratitudinem  nemo  cogitur. 

9)  Mimos  fi  (equatur  vel  pantomimos.  ©ai  tPOrttl 
idbt  deute  , qui  geftibus  exprimebant  affedus  animi , 
'ic  Hortensius  , fotltxm  t)i(  jt$  OUf  Dent  Theatro  6jfent» 
cJ)  fcl)cti  liefiett , unb  bie  geftus  boii  allerbanb  ^erfonett 
xpriminen  , Harlequins.  Romani  adverfum  putabant 
ravitati  fuae  in  fcenam  prodire , bat)tt  tVllCbCIt  bet)  tt)* 
iett  bergletcben  Mimi,  bieaufbem  Theatro  afft  ffbdttblicbt 
ieftus  > e g.  eincr  $ure,  Ruplerin  ic.  porfieBten,  pro  for- 
iidis  hominibus  & infamibus  get)hlten , Ullb  t>atlC  tin©fl» 
er  trenig  €l)re,  roenn  feitt  ®obn  einen  foldjen  ^icfelberinfi 

■gifte.  Octavius  Ferrarius,  JCtus  Paduanus  dodiffimus, 

auf  Padua  bdit  man  insgetnein  nidjt  ciet ; est  l>at  aber  aU 

Cieit  dodiffimos  viros  gefyabt)  be|f<tl  Tradat  de  PiBur 4 
reierum  befannt  ifi , fcripfit  Diff  de  Mimis  & Pantcmi- 
nis.  ®onfi  b(tben  n>ir  unterftbitblubt  Ferrarios.  Jo.  Fa- 
ktcius  , aibt  ju  $elmjidbt  / ^at  it)u  * part  ediret , unb 

Jalibngrr  in  Thtfauro  Antiqu  Rom.  Apud  Romanos 
nimi,  arenarii,  h.  e.  fervi  ad  fupplicium  damnati,  ut 
:um  beftiis  in  arena  pugnarent,  infames  erant,  ©ai 
tebtt  anet)  in  bcr  Nov.  i it.  Vid.  Difiert.  mea  in  Gund- 
ingianis  p.  ji.  p©m  picfdfjertng.  ©itfeiifi  aberauf 
infert  tocutigt  Operiflen tutb §omobianten  mcbtju  appiici- 
:tn.  ©enn  ob  ti  gleid)  fein  feiiter  atubm  i|l  / n>enn  fiet) 
:in  *0?enfct)  auf  tergleicben  leget ; fo  roerben  fit  feort)  btt)  uni 
aiebt  fo  cerdd)t!ict)/  ali  btt)  bttt  jHomtrn , gebalten  / unb 
)!fters  boti  grofftn  fterren  befolbet-  ©iptpcileu  baben  fit 
initer  ibren  tigentit  dtuten  eint  ©anbt , bit  ban  unb  n>an 
fpielcn  mufj.  ©ai  t>at  Strvck  fetori  obfervirct  5tber  tu 
ne  anbere  ®ad)e  ifi  ti  mit  beii©au<fl<rii,  ©eiltdntfrn  unb 
btrgltitbcn  ©tftnbcl.  ©emi  bn  finb  biefermegen  / fonbevi  i<$> 

G g $ ta 
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ftra  conftitutio:  vel  aliis  modis, cjui  in  noftris  confti- 

tutio- 

in  «rfd)iebentn  9tcid)$  ©tdbten/  (tyarfre  SBerocbnungen , 
irte  auS  btc  Rarnbergtfc&en  unD  ti)orm|if<bcn  Re- 
fontuuon  ju  crfct>en  , in  roeldKC  Icfjtcrn  uncer  anbern  Cie 
^rn^eiffer,  3Iitfer,  i.  e.  geute  / bit  f«b  mit 

J?unben  unb  Jiafjcn  berutti  beijfw/  fonnett  exharediret  aet" 

Ctn-  Conf  Thomahi  Diff.  de  Horiarum  caujis  adimendi 
legitimam ■ ' ■ 

io)  Haretietsque  celat , i.  e.  ttCtm  «r  apoftafirei/  Utib' 

eiu  3te$et  roicb , ober  ftct>  ju  fob&enbdU.  SLCic  uiucrfucben 

I) ier  nid» , roas  em  theologice  fet) , fonoern  rotr  in 
praxi  & foro  bafiit  gebalten  roecbt-  UnD  ba  bciffet  es  = is 
eft  haereticus,  qui  in  tnbus  Conciliis  Oecumenicis  eft 
damnatus,  aut  ab  illis  recedit.  2)af)in  qel)5l'UI  bie 3lr« 
rianer  / ®utt)d)iaiier , SKaccbonianer  ic-  Hodie  haereticus 

eft , qui  a tribus  religionibus  receptis  recedit.  SSlQ  lliii 

witb  roebec  Die8ml)enfd)c,,no(b  eatl)o(tfd)e/  mxt)  3Iefbr* 
mirte  iKcligion  fur  cine  flectet)  in  foro  gebalten  2)nl)ero 
ciner,  ber  oou  Der  (fucbcrtKben  jur  6a(bolifd)en  3ieligiott 
ubertri»  , nidlt  exhereditet  tuerben  fan  , aber  ei tt 
tQoacXr,  ©ocintaner,  ©?ennonifl,  uf.ro-  fo  gar , ba^/ 
roenn  btrgletcben  Quieti  elinas  betnindy  roicb , folcbcS  bieU 
mebr  Dem  Fifco  ant>cttnfdUt , utib  binbeit  uid)t , roenn  cu 
net  oorroenben  roolte , er  fyabe  <$  btr  5Bai)i'l)tu  tuegen,  unb 
xiidbc  auS  Maiice  getljan.  ©o  madjet  aud)  eme  obec  bie 
anbere  befonbere  ‘TJ?et)nung , Die  eintr  iuma{)l  nid»  ditTe- 
minitet , etnen  nicbt  gleid)  jutn  Jieret/  bafl  er  exhsredi- 
rei  roerben  fonte-  Qu.  2Bte  roetm  emet  ein  -JMettfl  mare  't 
Refp.  gftan  bat  gefad»  bre  1'etite,  bie  man  fo  nenuet  / fdiroarti 
au  tnatben , ais  roetm  fie  eine  befonberc  ©ccie  ronrat,  bar* 
roiebtr  jie  firf)  dujjerfl  gefet^t  fjaben,  unb  oielmebr  crmiefen, 
bflfi  njit  fdftfl  a Lutherana  Ecclefia  abroetd)etl.  Vid  Langii 
jintibarbarus.  Si  quis  Anglicanae  Ecclefia  addidus  ef- 

fet,  dubium  foret,  ©ctin  bic  tfonigin  <£lifabetb  bac  eme 
befonbere  iKeligion  eingefubrct,  quam  Aoglicanam  vocant, 
bie  nid)t  Qan{$  Reformitt  ift.  Ego  vero  filium  Anglicanae 
Ecclefia  addictum  exharedari  nego.  2)eim  DteSnglifdje 
SCitd)e  l)flt  fein  dogma , quod  non  fit  Xutheranum  , Cal- 
vinianum  aut  Catholicum , (g  alit  Dni)  jReligiOtien 

Darinuer-  3iIfo  ill  fie  be|lo  beffer- 

I I)  Teftarne  vetet , mmn  bec  ©offu  ben  ®a(ec  ju  ser« 
binbtfil  obec  iu  KlRKbr.n  futuet « at  ne  teftamentum  fa- 
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tutionibus  continentur.  Quod  autem  de  quarta  di- 
ximus, 

ciar.  jDtttn  Da  i (i  tsine  coaftio,  feine  vetatio , fcine  pro- 
hibitio,  hili  impedimentum.  ©et  Cafus  iimjj  jb  con- 

cipirtt  rcecden , Dap  ocr  CBaier  boet)  sin  tcilamtnt  gemant 
1)01.  Si  inteftatus  decederit  pater  ob  filii  impedimen- 
tum,  fifcus  hereditatem  acquirit.  ,r  ’ 

1 2)  Vttictque  cubile  parentum  , Rjetltl  t)<t  0o()l|  6<tl 
ffiflict  tum  pancti)  iwwbtt. 

1?)  Seque  mugii  fteiet , ju  #tjKnmei(lsrn , nic&t  nur  bie 

£d)ab(n  tt)lW,  (Otlbstn  qui  Aftrelogix  etiam  judiciarie 
dant  operam,  quos  Mathematicos , Hariolos , Chaldxos 
appellant.  ®it  Ija&tll  jit  fur  Mathematicos  (Utfgeatfren  , 

unii  Leusnjtz  miontf,  fie  wdren  in  Det’  btrglsicfccn 
gstrefen/  tnan  bdm  absc  ii)?s  SQBiiTcnfdxiitt  pro  diiapii»* 

arcana  gt^Olmi-  2BftUl  flCOffS  £«Ttn  HUC  fUC  flet)  ‘<K> 
Ifilfcn  lltartn , magis  mirabiles  fefe  reddidident.  Dtilll 
nwuii  man  oon  eiutm  bcmftt/  tr  tonns  Miracula  tfiun/ 
fo  fiiribiet  man  flet)  nor  i&m-  Bisfe&utt  pi-opfRKomn , 

fiiacttl  tumultus  011  / divinabant  de  obitu  Principis.  Vid. 
Differt-  mea  ad  L.  Majeflatis.  Infames  erant  & rei  cri- 
minis laefae  majeftatis  , qui  de  vita  Principis  hariola- 
bantur. sjjfcui  bitite  bccgUidjtn  genu  pro  veneficis , un& 
w mnr  cben  uii&t  n6ii)ig  / baji  itmoHb  felbfl  DieftS  prafti- 
eirit  / fontxcn  IPOC  fd)on  jufta  exheredandi  caufa  OOP» 
&anb«n/  tpcim  man  jiet)  nuc  ju  ibnsn  gefcflte/  mit  ibnen 
untgicng  2luct)  bie  ^dja^rd&cc  roccbcn  btebee  gerecbnet. 
Dicas  ; Igg  ifl  afist  f«M  caufa  ingrata  ? Refp.  ©CC  %a> 

icr  l)(it  fcintn  @ol)n  erjogw,  ba{j  sr  «ineebtlicbc/unb  nidbl 
tine  fsincc  Samilic  fc&impflitbe  Profeffion  ecract)len  feHe. 

14)  Filia  Ji  meretrix.  Lupanaria  tolerabant  Romani, 
fed  honeftas  tamen  foeminas  in  fornicibus  elfe  nolebant. 
Meretrices  nomen  fuum  dabant  apud  didilem.  Sed 

Qu.  S55ag  ifl  sine  $ure  ? ©is  «iiun  unjutyigen  ^'ur^U 
93aum  flsmadjtbat?  *Kan  tan  bie  gobiis,  biswb  m 
hoc  pailu  cerganain , imb  uHfsufcb  geisbsi , bssmegtn  nic&l 
coti  Dtp  ^cbubafft  exciudiren  i alfo  foitts  aucf)  bisfcS  roobl 
btp  ben  £6d)t<m  niitt  fo  gl<i<b  angsbsn.  QiOein  man  ft s* 
nur  bdrauf , unde  patri  major  impendeat  injuria. 
33i«  3uriiltn  , RKldjC  fo  flOC  feveram  difciplinam 
ful)l’tsn  / faglcil  : Major  a foeminis,  quam  a raafculis, 
requiritur  calthas  j 0}j(bi  Gll  rpttUl  man  in  abftra&o 

tncOc 
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ximus  , ita  intdligendum  cft , ut,  live  unus  fuerit, 

live 


mct)C  caftitatem  pon  jttlM  praetendirtn  font*,  fOtlbmi  CKtl 
(g  in  communi  vita  fo  ang(f(f)Cn  tuirb , IBftl  ttlfltl  I)t8  lu- 
xus net)  faff  nit&t  mtl)r  fdjditut , unb  fdne  Foibiefitn  of» 
ftntlict)  <ntl)Uts  nxil  man  fafl  aflt  filios  exhatredirtn  mu» 
fle,  rotnn  Ditft  caufa  gdten  folte»  njcil  ex  feculi  corru- 
ptione Dei'  fuc  fimple  n«f)alt(n  ®il’b , qui  ignorat  Venerem, 
gjtu  Fosmina  abtc  btfommt  alsbtnn  ftinui  ®ann  imf)t , 
unD  fifct  bcm  *8ai< r jur  etbanbe  iibern  ftalfe.  ®tnn  cirt 
sjjjaqbqeit  (in  $uf-£tfcn  wrlobwt/  fcfyagen  bi(  yietten 
gUicJ;  l)(runt(C-  Faeminx  Principes  hoc  cafa  olim  in 
monafterium  detrudebantur.  Sed  videndum  tamen,  an- 
ne pater  occalionem  dederit  huic  lapfui,  v.  g ec  l)<lf 

ut’  fetne  iod)ter  nicCM  gcforqci/  ba$fl(  eme  anfldnDigetyt)* 
•ntl)  ibuH  fotinou  ifr  nkfytf  mitgdxn  molRn,  urtxiiCr» 

* fparutig  btS  $corait)  * ©uts  unD  anbtrer  Ucfafyn  rotgtn 
spaulKWti  augq(fd)laqen » fo  finlxt  Die  £od)t(C  ciitc  (fnfc 
fcbulbigung , ro(nn  fle  in  ein  *>ucenl!tb(n  gecdtb  / ingra- 
titudinis argui  nequit.  5D(C  iBCUtt  fonte  leitty  f€t>en  , bafl 
f(ine  Xoct)t(C  (in  5)ienfct)  ftt),  honeftatn  quaerat  conditio- 
nem filiae. 

Qu.  ®inb  fonflctt  llit&t  tlOtD  md)C  Caufae  exharredandi  ? 
Refp,  5lnDtr<  Caufa:  aquales  , UWben  flllCt)  admittite!  / 

3.  (£.  metui  (inec  an  feitieu  *ater  felbfl  nicbt  £>unb  anade* 
get  / iftn  abec  burd)  einett  antxrn  ftblageu  tatfen,  Cia  beif? 

' fet  (5  : Quod  quis  per  alium  facit , id  ipfe  feciffe  puta- 
tur. Caufae  Jimiles  a(J£t  lanqtn  |lict)ti)!n,  cineri  JU  exhx- 
redictn/  e.  g.  (itt  homicidium  ifl  glei(t)n)Ol)l  (in  grsfltl 

. Crimen,  folte  bi(f($  Fcin<  t)inl(tnglifl)e  caufam  exhxredan- 
di  abgeben?  Refp.  01cin*  Exhaeredatio  enim  elt  odiofa, 
odio  a vero  funt  reflringenda,  Mlb  ba  extendifet  ttlCttl  Den 
Legem  ntd>t  nxiter.  & bat  autb  bi(  SxtOifiJie  3urifl(it* 
Faculfdt  in  cafu,  ba  (in  homicida  in  teftamento  pater- 
no praeteriret  tDOfDtn  , foMxS  tefiamentum  pro  nullo  de- 
clariftt.  Et  fi  exhxredafiet  homicidam , injuftum  ef- 
let.  Sed  quid  fi  blafphemus  elfet?  J)(im  bi(  Blafphe» 

mie  t»itb  ja  fonfl  iiatb  SSeftnben  b(c  ilmfldnDe  an  geib 
unb  S?(ben  btflraffet.  Huber  bataud)  aui  bem  Fundament, 
b;|  bi(  hlafphematio  in  Ixr  haerefi  fl((fe , fol(1)e£  (bmfaflS 
fitr  (ine  Caufam  exharredandi  gt^alltn.  91HWI  bie  Raifon 
ift  fdlfcO  ; betf  bi(  Blafphemie  itl  Dtt  hxrefi  flttff. 

; f -v  •’  • d>tu 
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fiveplures,  quibus  agere  de  inotticiofo  teftamento 
permittitur,  una  quarta  eis  dari  poffit , ut  ea  pro  ra- 
ta eis  didrib  uatur,  id  eft,  pro  virili  portione  quarta. 

TITU- 


bap  jtmS  ein  grofftr  Crimen,  al$  bieftf, 
fq>:  ©«n  / bap  Der  lex  buft$  nic^e  tnu  fpecifi- 

cirei- 

II,  P arentes  a literis  exheredari  pcjfunt  .* 

I fi  filium  criminis  ac.ujent. 

».  fi  parent  infidias. 

j.  fi  caneri  inclujum  negligant  aut  furiefum. 

4. 7?  mimos  /eluantur 

T-  fi  tefiari  vetent,  fcil.  de  peculio  callrenfi  & 
quali 

i.  ft  vitient  cubile  filiorum, 

7-  fi  fi  / ocient  magis 

8-  fl  pater  matri  filii  infidias  paret  , n>til  t j Dem 

€ei)n  ai(t)t  ju  wrbtntfen  ifl/  bap  cc  ftine  SRuacc 
Hebet. 

III.  Fratres  exhxredari  pcjfunt  praelata  turpi  perfona, 
i,  fi  dedertnt  damnum  grave, 

X.  accutare  criminis  fi  tentent,  * * 

3 . Ji  infidias  parent. 


Hic  quoque  ali*  cauf*  non  admittuntur,  nili  fint  pia* 
ne  fimiles  5 hinc  fur , homicida  , blafphemator  exhac- 
redari  nequeunt.  tftnn  ficfat  t)itrau$,  »tt  fi!(l  in  hac  ma- 
tena  ubrtq  f«i)  ju  itnterfiitDen-  3$  glaubt/  rtxnn  man  Ju- 

stinianum  an  furem,  qui  fub  patibulo  fuit,  fedPrin- 
oph  gratia  liberatus,  ccilUUrt  t)dtte , tC  t)dll«  au(&  Dtcfett 

iico(t  anbcrn  met)r  mir  in  bic  ciafTe  qcfe^ct.  5Bcn  bcr  le- 
gitima difputiftt  man  notf)  , an  etiam  in  fratribus  pro 
«urum  numero  augenda  fit  ? Negant  communiter,  tOtil 
Justinianus  nid)t6  1)011  fratribus  qejagft : SHJtin  ubi  eadem 
cft  ratio  , ibi  eadem  omnino  quoque  eft  difpofitio.  ©tC 
33l'Ubtr  UUIp  and)  bcmtifin  / fenonfuiffe  ingratum.  Grib- 
NER^rBtljntt , ba5  f(t)  impoffible  , fed  docui,  t)tC  S5CQ)(if 

fcD  leid)i  ju  tubrtn , v.  g.  j>ab<  ba$  ercmptl  «nqefiibrtb 
ba  ber  «ruba- jtigte  / bap  tr  ein  Xejtamtnt  miiiait/  unb 
Darui  fcmtti  Srubtr  itnn  ®rben  'eiiKjefetjct  Ijabt , olfo  ftt)  tr 
^ linbantroar.  iPtnn  nun  fcie  Exh*redatio  jroac  rite 
tcftvtOtii/  abfi  Dic  «Uegi^  Caufa  wac/  fo  fanb  bit 

Que- 
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TITULUS  XIX. 

DE  HAEREDUM  QUALI- 

TATE  ET  DIFFERENTIA. 

Divi  fio  hsredum. 

Heredes  autem  aut  ncceflarii  dicuntur,  aut  fui 
& necellarii,  aut  extranei,  (i) 

De  hxredibus  nece  [far  iis. 

§.  i.  Necellarius  hteres  eft  fervus  haeres  i nftitu- 
tus.  (2)  Idcoque  fic  appellatur,  quia  live  velit,  live 

nolit. 

Querela  inofficiofi  flait,  bd  Demi  olim  fublata  hatredis 
inftitutione  omnia  quoque  reliqua  teftamenti  capita, 
e.  g.  legata  , fideicommiffa  &c  corruebant.  2Klem  Ju- 
stinianus Eat  bic  S6otfet)unq  qcjban , baji  per  querelam 
inofficiofi  blof  Die  haeredis  inftitutio  «ntfratfttt  / ntd)t  abtC 
t)ic  Legata  unb  Ul)Ct(jt  Capita  teftamenti  llliqultiq  DXCbttt 

/ foUctf.  . ..... 

(,)  T)(t*  Hires  ijl  citi  fucceflor  civilis,  fi)CtI  t>fe  teftamenti 
fadio  ni(t)|  fO  »0t)I  ex  jure  Natura: , al$  ex  Jure  Civili 
bCtfOtlltlU-  <Sc  id  tiu  Sueceffor  in  univerfum  jus  defun- 
di . in  univerfam  caufam,  CC  reprarfientipct  DCU  defunctum, 
& habetur  cum  illo  pro  una  perfona  , tc  id  quali  herus  , 
unde  quoque  vox  harredis  derivatur.  3)it  Ha:redes  a» 
&CC  fillt)  bdoerlto  63ail«ng : i)Neceirarii,  2)  Sui  & Ne- 
ceffarii,  |)  Extranei. 

(l)  Neceflarius  nec  fuus  hrres  eft  fervus  inftitutus,  qui 
abire  hrreditate  nequit,  gin  J?nt(!)t  C?Ct)  bttl  SibltlCCtl 
mude  nolens  volens  Dic  gr&fcbafftantmm , roenn  ibn  fcin 
wrflorbcncr^crc  inftituicer  bam,  roclrticg  iu  gefcfaben  bfltg* 
tc/  roenn  bec  Dominus  itt  groffen  ©djulbcn  flacf  / bap  cc 
beforgcn  mude/  feinc  ©utcc  mocbien  nacb  fcmern  £obe  6f» 
fcmlicb  fubhaftipct  roerboj  / nwlcbe*  beu  ben  Jliomern  fuc 
bcn  qrodcn  ©cbimpf  gebalten  * unD  alg  eine  fpecies  igno- 
miiiix  angefeEcn  aurbc-  Profcriptio  vero  fiebat  in  ce- 
leberrimis urbis  locis  Ilis  verbis;  Ita  ille  debitor  nofter 
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it , omnino  poft  mortem  tcftatoris  protinus  liber  ' 
neceilarius  ha-res  fit.  Unde  ejui  facultates  fiias 
pedtas  habent , folent  (ervum  (uum  primo  , aut 
undo,  aut  etiam  ulteriore  gradu  haredem  infti- 
:re  : ut , ii  creditoribus  fatis  non  fiat,  potius  ejus 
redis  bona,  quam  iplius  teflatoris,  a creditoribus 
llideantur,  vel  diftrahantur,  vel  inter  eos  dividan- 
•.  Pro  hoc  tamen  incommodo  illud  ei  commodum 
cftatur,  ut  ea,  qua:  poit  mortem  patroni  (ui  fibi 
judierit,  ipfi  referventur.  Et  quamvis  bona  de- 
i6ti  non  (ufhciant  creditoribus  : iterum  tamen  ex 
cau(a  res  ejus,  quas  (ibi  acquilierit, non  veneunt. 

De  fuis  heredibus, 

§.  2.  Sui  autem  & neceflarii  haeredes  funt , velutt 
us  , filia , nepos , ncptisve  ex  filio , & deinceps 
teri  liberi,  qui  in  poteftate  morientis  modo  fue- 
t.  (3)  Sed  ut  nepos  ncptisve  fui  hceredes  (int,non 

_____  . fu(h- 

n ejusmodi  cnufa  eft , ut  hon*  ejus  divendi  debeant,  qui- 
■unque  emere  volet , adefio.  £nefeg  Illiti  JU  DerfiUten,  OOft 

>ie  «Siuec  nitfct  unter  feinem  Siainen  fubhaftiret  murben , 
ourbe  ji:tt)dm  Der  Jfrecfit  inftituiret , ba$  biejer  ooc  betn 
flefiert  unD  Die  ©uter  uwer  feinem  Stamen  bertauffea 
aifeti  tmiflc/  roouor  er  libertatem  erfiieite.  3D a$  forne  Dee 
tperr  tbun,  ct  fiatte  ja  jus  vit*  & necis,  tuacum  jelte  <c 
1tCt)t  feiQCil  fbnnen : Servus  meus  hxres  edo.  (jc  fianj 
ifl  babet)  nott)  Dfl$  emolumentum  manumiffionis , er  fflUp 
kjflWen , fo  Diei  Der  $err  «efaffcn  fiat.  Unb  ba  fonft  ein 
ioI«;ec5Enecbi,  roennbeS  Derllorbenen  ^>ercn  SBecmogen  ad 
(ebua  tolvenda  nitfit  jureiffite,  offt  Donbemienigcn,  roa$ 

X pott  mortem  domini  fui  aequi r iret/  JllfefJCn  mU|lC>  fO 

>at  enbiicfi  fcer  Prxtor  Der  SilJigfeit  9taum  gegeben  / unb 
«rorbnet/  ba|j  ein  fervus  hxres  inditurus  rotiteC/  a!$  ttt 
)cr  erbf(fia(ft  oorfianben , ju  bejafilen  nitfit  augefialten  roer* 

)e,  lotlbcrn  ifim , quicquid  poft  mortem  domini  fui  ac- 
juifiverit,  Dcrblci&en  unb  <C  Da£  Beneficium  feparationis 
jaben  folte- 

Hxredes  fui  nwbtu  citfy  aflemafil  reefit  gefaffet. 

Ang*« 
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liifHcit,  cum  eamve  in  poteftate  avi , mortis  tempo- 
re , fuille  : lcd  opus  eft  , ut  pater  ejus  , vivo  patre 
luo,  deherit  fuus  Ticeres  eile  , aut  morte  interceptus, 
aut  qualibet  alia  ratione  liberatus  a patris  poteftate : 
tunc  enim  nepos  neptisve  in  locum  patris  lui  luccc- 
dit.  Sed  fui  quidem  harredes  ideo  appellantur,  quia 
domeftici  haeredes  lunt , & vivo  quoque  patre  quo- 
dammodo domini  exiftimantur.  Unde  etiamii  quis 
inteftatus  moriatur,  prima  caula  eft  in  iucceffione  li- 
berorum. Necellarii  vero  ideo  dicuntur,  quia  omni- 
no, live  velint,  live  nolint,  tam  ab  inteftato,  quam 
ex  teftamento,  ex  lege  duodecim  tabularum  haeredes 
fiunt.  Sed  his  praetor  permittit  volentibus  abftinere 
haereditate  : ut  potius  parentis,  quam  ipforum  bona 
fimiliter  a creditoribus  poliideantur. 

De 

Angelus  Politianus  Criticus  IGbdlC  bif  ItieiflCfl  ^Urifhtl » 

ibo  tc  fonte-  erioar  fonfi  ni<bt  une6cn  / nur  jure  dviii 

non  latis  imbutus,  foit  Salmasius,  btf  JltHlCCtn  Motiftrum 
eruditionis  i®ac  / (tbft  bO(t)  IWQnte/  in  mutuo  non  trans- 
ferri dominium.  Socinus  JCtus  Ttalicus  f)Gtbtll  Angelum 
Poutianum  fjcfcflget,  ronS  haeres  fuus  tudrc?Da  innjiuc  er/ 
haeres  fuus  fc$  / qui  >n  patria  poteftate  exifterct.  Soci- 
nus abec  latete  i&n  aug , unb  fagte  / t$  fcp  bitfts  nitht  gt* 
icojfen-  Nam  nepos  eft  in  poteftate  avi,  & tamen  non 
eft  haeres  fuus.  Nam  ad  haeredem  fuum  duo  requirun- 
tur, i)  ut  haeres  fuus  in  patria  poteftate  exiftat.  (gorotit 
J)CU  Angelus  Politianus  3i((t)t-  a)  Ut  defunftum  proxi- 

me  contingat.  Nepos  vero  avum  non  proxime  contin- 
git, fed  patrem.  Ergo  non  eft  haeres  fuus.  Qu.  “IBaC* 
lltn  braucfjen  ftc  bas  2Cort  haeres  fuus  ? Refp.  filius  tll 
Citi  fyndefpota  , cohaeres  in  familia  patris , unb  (llfo  1*1  CC 
fui  ipfius  haeres.  £r  roarfti  nue  / bi|i  ber  ?8attc  flirbt , 

Damnent  ec  fiet)  in  btn®atiel,trtrbet  lid)  gltic&fam  ftltyl 

Suus  ijl  Jitcfjt  batf  Pronomen , fed  contrahitur  ex  {ut  ipjias. 
2>nl)cr  barif  man  tmtb  fagen  ; Filia  eft  h*res  fuus,  uic!)t 
«beti  Jua  , uti  ineptiunt  quidam.  Vid.  Noodt  in  Prsba- 
bil.  Jur.  Qu.  £(n0  bic  Filiifamilias  Glltt*  haeredes  necdi 
farii?  Refp.  Olim  erat  filius  harres  necelfarius,  fed  Prae- 
toris beneficio  filii  liberati  funt.  Utlbtflig  ' - 1$ 
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De  extraneis. 

§.  3 . Csereri,  qui  teftatoris  juri  fubjecti  non  funt,ex- 
mei  harredes  appellantur.  Itaque  liberi  quoque 
qui  in  poteftate  noftra  non  funt,  heredes  a 
)bis  inftituti , extranei  haeredes  nobis  videntur, 
xia  de  caula  & qui  heredes  a matre  inftituuntur, 
jdem  numero  funt : quia  foeminse  in  poteftate  libe- 
>s  non  habent.  Servus  quoque  hteres  a domino  in- 
itutus,  Sc  poft  teftamentum  fadum  ab  eo  manumifc 
as  , eodem  numero  liabetur.  (4)  , 

De 

DUStmDtr  nict)t  fottCllDabenbeneficiumabftinemia:.  Jjom 
roa«  ber  SBatcc  fd)ulbig  i|l , miiffttt  Dic  5£iimc  aiie^  beiat)s 
Itn.  Da  DU  Extranei  Die  g«t)l)cit  Ijafceil  iu  repudiuvn, 
«ur  non  liberis  concedendum  , ut  abftineant , ut  fefe 
non  itnmifceanc  ? Ha: res  fuus  tfi  6'yndefpota , condomi- 
nus,  tr  i|l  fd>on  inb<c®rbfd)afft  bemnen » fatttn  Dattf  cr  ftrt) 
rut)«n , fo  auingiret  er  hsered. ratem.  gilfo  gab  ma»  lt)m 
t)t{  5cei)i)tit  abitiwendi , non  immifeendi.  Nam  facile 

fe  immifeet.  (£r  Dai’|f  ftintll  ©dlriH  ti)un  JUC&.bfaatft, 

ut  eam  adeat.  ^itigegtn  itn  emancipatus  , extraneus 
ia  tltd}t  in  hxreditate,  D«C  Crjl  adire.  StODlCKC He- 
reditatis aditione  ICUlQtCtl  fit/  certabant,  fliatfltd  Uti  i) 
fututi  mit  t)ta  $aitD(H,  Daoon  id)  aus  Deui  Arnobio  Afro, 
Ecclefiaftico Patre, {troaiallegirtn  fOll((.  $ ja  hxre* 
redit  as  (ittt  res  grata.  Repudiare  tytijjet  , ttXMt  DU0a» 
d)t  tiod)  nid)i  ItOfte  btt)  Ulli  ia  fdii  vero  tantum  manus 
retrahunt.  Repudiamus  fponfam,  DetUI  Die  ia  HOCt)  liit^t 
(III  QSette , non  m domum  dufta , e longinquo  mea  ett. 
2)iC  haeredes  fui  fyabcn  Die  Avantage , bap  / roeun  Der  r8a* 
ter  (lirbt/  ite  ipfo  jure  haeredes  |IliD.  Cafus  : 2)eC  58tt* 

ter  flirbt/  Der  6ol)ii  and)  eine  »3>ie«eU@mnDe  Darauf,  unD 
mactet  IlOd)  eill  Xellament , & haereditatem  in  heredem 
inliitutum  trartsfert,  licet  non  adierit.  bcaud)t  i)itC 
feinec  Adition  ob  rvriimhrfitp  Sc  contiguitatem  proxi- 
mam. 

(4)  Hares  extraneus  ifl,  D(C  ft(t)  tDetCC  in  domini,  nod)  ia 
patris  teftamentarii  poteftate  DeftttDet-  Emancipatus  de 
■ jure  ftrifto  nofi  eft  ipfo  jure  haeres , nec  transmittit  hx- 
reditarem  non  aditam  j $lbec  Theodosius  1(10(109$ : Trans- 

H h fert 


Digitized  by  Google 


48  i Institut.  Justihiawi  Lib.  II.  T it.  XIX. 

De  tefl timenti  fatlicne. 

§.  4.  I11  extraneis  hxredibus  illud  obfervatur  , ut 
fit  cum  eis*  teftamenti  fadtio , five  ha-redes  ipfii  infti- 
tuantur,  fiveii,  qui  in  potcftate  eorum  fiunt:  & id 
duobus  temporibus  infpicitur:  teftamenti  quidem  fa- 
tfti  tempore , ut  conftiterit  inftitutio , mortis  vero  te- 
ftatoris,  ut  effectum  habeat : hoc  amplius  , & cum 
adit  hareditatem , ede  debet  cum  eo  teftamenti  fa- 
tftio,  fivepure,  five  fiub  conditione  haeres  inftitutus- 
fit : nam  jus  haeredis  co  maxime  tempore  inlpicien- 
dumeft,  quo  acquirit  hereditatem.  Medio  autem 
tempore,  inter  factum  teftamcntum,  & mortem  te- 
ltatoris,  vel  conditionem  inftitutionis  exiftentem, 
mutatio  juris  non  nocet  heredi,  quia,  ut  diximus, 
tria  tempora  inlpici  debent.  Teftamenti  autem  fa- 
Ctionem  non  iolum  is  habere  videtur  , qui  tcftamen- 
tum  facere  poteft : fied  etiam  qui  ex  alieno  teftamen- 
' to  vel  iple  capere  poteft, vel  alii  acquirere,  licet  non 
poffit  facere  teftamcntum.  Et  ideo  furiofius,  & mu- 
tus , & pofthuimis , & infans  , & filiusfamilias  , & 
fiervus  alienus,  teftamenti  faCfionem  habere  dicun- 
tur. Licet  enim  teftamentum  facere  non  poflint, 
attamen  ex  teftamento  vel  fibi,  vel  alii,  acquirere 
polfiunt.  (5)  Pe 

-i. . _ _ 

fert  hacreditatem  in  fuos  liberos  jure  (anguinis,  quae  fuc- 
ceffioTheodofiana  dicitur  ; Ad  extraneum  vero  lcriptum 
haeredem  non  transfertur.  Extranei  funt , qui  non  funt 
in  patria  nec  dominica  poteftate.  3Jflt  Emancipati 
f)0«n  barimur.  Mater  non  habet  haeredes  fuos;  tlCIUt 
t)(U  fctlU  patriam  poteftatem , nec  habet  haeredes  ne- 
» , cellarios.  SiflbeC  Utlb  £rt>C11  {jtijftll  matris  intuitu 

extranei.  Cafus  : Teftator  condit  teftamentum  & fer- 
vum  inftituit,  pofthsec  manumittit  fervum,  moritur  dein- 
de teftaior,  an  Pamphilus  haeres  neceffarius  eft  ? Refp. 
Non,  fed  extraneus.  Repudiare  poteft , nam  non  libes- 
tus , fed  fervus  neceflarius  haeres  eft. 

(0  SCOIIJ  cilKl*  extraneus  haeres  jft/  fo  (tlU|j  jj  habilis 

(C 
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De  jure  deliberandi  & beneficio  inventam. 

§.  5 . Extraneis  autem  heredibus  deliberandi  pote- 

ftas 


CE  mup  teftamenti  facftionem  |)aben , i. e.  habilis  fit  ad  ca- 
piendum aliquid  ex  teltamento.  Uai  nati  00U  DCC  habi- 
litate 3U  judi^Ctn  / 10  ift  Dii  : Quod  rempus  con- 

fideretur  ? Uni)  D(l  fyeiffct  <3  : & IMO  triplex  tempus 
confideriret  : 1 ) tempus  conditi  teftamenti  5 2)  tempus 
mortis  tellatoris  > 3)  tempus  adeundae  vel  adit*  haeredi- 
tatis.  Sinifji  ftlJCrt  JtVft)  tempora  ; utrumque  dici  potell. 

Si  tempore  fadi  tellamenci  haeres  erat  inhabilis , non 
poterat  effe  h*res,  haeredis  inftitutio  erat  nulla.  Nul- 
lum non  poteli  convalefcere  ; non  - Ens  & nullum  funt 
Synonyma , & lecundum  regulam  Catonianam : Non  en- 

tis nulla  funt  accidentia.  siBci;J1  fll)0  tillCC  tempore  con- 
diti ceilamenti  cin  haereticus  gevpcfcn , fo  fail  CC  lli$t  (£c* 

be  f«)ti  J Demi  obngea&ut  tc  uad).i*i)»tDI  Die  n>at)re  dicli* 
gion  ergciffm  > fo  it>m  Diefes  Doti)  nubis , Dcim  man 

prsefupponiiet , Pflp  DtT  Teilator  glcid)  poli  teftamentum 
fadlum  Dilltc  flCCben  founttl , JU  DCC  3<it  , Da  Der  haeres 
nod)  haereticus  gctPCfttt  / Da  Dell»  nullus  haeres  utlD  folg* 
lid)  nullum  teftamentum  feyn  fOlIRCn.  gCMCC  fflU|S  OCC 
haeres  aud)  habilis  fetjn  tempore  mortis  teftatoris.  ^JtUI 

nuiundjro  foll  Da$.£c|!ameiu  ju  fcincrn  Effetft  gelatnjcn/  unD 
DaS  implementum  bcfominen.  Saocco  n>enn  er  dtut) 
tempore  conditi  teftamemi  haeres  bdftt  fcyn  fonneil , (0 
iH  <r  boet)  je(jo  titd)i  mebr , unD  Diefes  tempus  mor- 
tis n>il’D  bip  (lUf  las  tempus  adit*  haereditatis  extendifCl- 
tempus  intermedium  a&CE  rottD  nid)t  regardicet/  ob 
tiner  oa  habilis  geioefeti  od«c  nicOi*  5)cnn  toeiin  j-  <£.  ei* 

nec  tempore  conditi  teftamenti  orthodox  gctocfcil , tlCUl) 

Diefem  abcc  eia  @ocinianec  toocDen , enbli$  abec  roiereruin 
tempore  mortis  j|<t)  CMCS  bef<Cll  befomUit  i fo  billDea  ii)!» 
nitbt,  Dap  er  cin  @ociniancr  gcimfcn,  inDem  ti  genng/  . 
Dap  ec  Ituri  tempore  mortis  habilis  i|t , Da  DaS  ScilaiUllt 
JU  feineilt  Complemento  gclangen  fofl-  Sed  fi  haeres  fcri- 
ptus  tempore  conditi  teftamenti  fit  habilis,  deinde  fiat 
Socinianus , fed  ante  aditionem  & mortem  teftatoris  ad 
caftra  fanioris  doftrinae  revertatur  , haeres  effe  poeeft. 
Ultima  adeft  voluntas,  nulla  mutatio  eju.s  in  teftamcnto, 
nullum  jam  adeft  impedimentum , eft  orthodoxus  , in- 
termedium tempus  non  attenditur. 

1 Hhi  c*,et> 
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ftas  eft  de  adeunda  hereditate,  vel  non  adeunda.  (6) 
Sed  live  is,  cui  abftinendi  poteftas  eft,  immifcuerit  le 
bonis  hereditatis  ; live  extraneus , cui  de  adeunda 
hereditate  deliberare  licet, adierit •,  poftearelinquen- 
de  hereditatis  facultatem  non  habet,  nili  minor  lit 
xxv.  annis.  Nam  hujus  etatis  hominibus  , ficut  in 
ceteris  omnibus  cauiis , deceptis  , ita  &,  li  temere 
damnofam  hereditatem  liifceperint,pretor  fuccurrit. 

Scien- 


ce) Jtnt>  ipfo  jure  heredes  , Cilice  a5tC  nid)I/  e.  g. 
tin  extraneus  Haeres  extraneus  ijl  nid)t,  ftit  cill  haere* 
fuus,  fct)oit  in  t?cr  (Jrbfibafft , in  Der  ^amilit  brinnen,  er 
ijl  gleicbfair.  bation  eiufcniet , cr  uiujj  fo  m ceben  trfl  etncn 
Pas  t)injt!treteil  / ergo  adeat  haereditatem.  £)itfe  Aditio 
haereditatis  gcfd)id)t  vel  verbis  vel  fadis.  2)U1R  05  fct)0H 
b«s  5Bort  adire  tin  fadum  anjujcigeii  fcheiuct , fo  i|l  tocO 
jjtllUg , fi  verbis  expreffis  fiat  declaratio » fe  velle  haere- 
dem efle , unt>  roirb  roeiier  eon  iljm  nid)t$  «rforbect  i a> 

6tr  C$  ijl  aud)  citlC  tacita  adiuo  , Iicm(id)  Pr0  haerede  ge- 
fiio,  ba  id)  fado  aliquo  jeige/  baji  id)  (£cbe  fti)  uno  fton 
ITOflC.  3-  €•  ttCWl  id)  Die  res  hsereditarias  gcbcaU£t>C , 
aiknirt,  unD  tualtt  ba!ni(,a!S  tin  dominus,  £in* 

(Jtfltn  0011  tinctu  haerede  fuo  fflget  uian  md)i/  quod  adeat 
hereditatem  , vel  quod  fe  gerat  pro  haerede  , fontstrn 
ba  fagi  man  / quod  fe  immilieac  , Dtim  DCC  haeres  fuu* 
ijl  f(ton  in  domo , in  familia  , in  Der  C^r5fCt»afft  DrttltKH. 
Cb  t$  and)  tt>Ct)I  in  effedu  ClUUiCt)  adus  ijl,  |o  1)31  llitln 

bod)  Die  Langage  Der  3ut’i|ltn  jn  obfervirtn  ©leicfcroie 
mm  tintr  bit  ferbfdjnjfi ontrcicn fnn/  ut  extraneus,  & fe 
immifcere , ut  hares  fuus  ; 2J[fo  fan  Olld)  Cllltr  bit  (£r{b 
fd'aff(  ausfd)lagm , poteft  repudiare  & abftincre.  Repu- 
~ diatio  rcar  cin  adus  folennis , ba  bCC  haeres  extraneos  fo- 
lenniter  fflU  folenntll  iPortcn  jld)  CtfldtK/.fe  non  velle  efle 
haeredem.  Conf.  Hf.issonius  de  ftrmulis.  2DtUB  n>Ct)R 

«ner  etnnudit  Dic  @rbf£ba|ft  angcircicn  l)anc  / fo  forne  er 
fie  I>crnact>ma{)[5  nicfjc  rnicoer  repudii«n , nmlTit  Credi- 
tores legatarii  fiet)  an  l{)H  |)ic[tetJ : Recufatio  flbcf  «rfot* 

btrtc  gar  feint  >oicnniim , cr  fugte  nur:  3d)  roiil  bic  grb* 

fd)a|Tr  llict)(  habcil-  Omiffio  haereditatis  |)fijftl , 1KI1H  bCC 
l.ares  b(10  tempus  deliberandi  , fcfl  tt  fld)  CCfldpcn  foltC  , 
fe  velle  aut  nolle  hatredem  «fle,  Corbe»  jlrCKfcCU  ifllfct/ 

unb 
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Sciendum  eft  tamen,  divum  Adrianum  etiam  majori 
viginti  quinque  annis  veniam  dedille,  cum  poft  adi- 
tam  haueditam  grande  zs  alienum , quod  adita;  he- 
reditatis tempore  latebat,  emerlillet.  Sed  hoc  qui- 
dem divus  Adrianus  cuidam  fpeciali  beneheio  praelti- 
tit.  Divus  autem  Gordianus  poftea  militibus  tantum- 
modo hoc  concellit.  Sed  noftra  benevolentia  com- 

mune 

uiiD  nid)i$  faqtt , fo  fanet  nn*  oonbicfem,  eum  omififfe 
hxreditatem  , t»011  ciltcin  haerede  fuo  & neceifario  abtC 
pjkgtt  man  ju  Jaqen  / quod  abftineat  i Demi  ec  nxte  feton 
iu  Der  (Sccfetotlt  orinneti , Da  Demi  Du  immixtio  ftton  gc« 
nug  roac , n>eim  er  (£rbe  fei)ti  rooflen-  Vocabulo  vero 
in.mifcerefe  opponitur  abffinere.  Ob  IllUl  fcf)0tl  Dell  he- 
redibus fuis  DaS  beneficium  abftinendi  juflatfen  ffllJl,  linD 
Den  extraneis  erlaubet  roar , Die^rbfdjajft  emroeDer  anju* 
treten,  e»Der  ju  repudium;  fo  fonte  es  Dtmiod)  Uidjt  ges 
fcD d)eu  / Dajj  jtd)  einec  ubectilte-  2)al)ec  Die  Praetores  ges 
forget  1 ut  haeredes  aliquid  prjefidii  haberent.  Olim  tOOC 
Die  Cretio  ein  Modus  acquirendi  hxreditatem.  Cretio 
vero  erar,  fi  fcripfcrat  teftator  : Istius  b.tres  efte,  cerri*- 
toque  i 11  diebus  centum  pro*  imis?  quibus  [cieris  poteris  que, 
ritji  ita  creveris , exh.Sres  e jio  Dicenda  quoque  ab  hae- 

rede erant  verba  cretionis  .*  !gP uum  me  hf&vius  hare- 
dem  inflituerit?  eam  bar edita t em  adeo  cemocpie ■ Dictis 
cretionis  verbis  » haeres  dicebatur  ha-reditatem  adiifle. 
Nec  aliis  ritibus  fa&a  videtur  ea  haereditacis  aditio. 
Sunt  equidem  , qui  aditas  efle  hxrcditates  exifiimant 
percuflione  digitorum.  Cujacius  Obf?  ?.  iH-  Merillius 
Ob[.  4.  ; 4.  Conf.  Reinold.  Prof  Francof,  quod  lignum 
dominii  apud  Veteres  fuilfe  conftat.  Alii  etiam  faltatio- 
nem  addun» , quafi  laetitiae  fignum.  Ant.  Dadin  Alte- 
serra  de  fiftisn.  jur.  IraSt.  }.  19.  Sed  utrumque  ritum 
collegere  ex  male  intelledo  loco  Ciceronis  de  Offic.  Lib. 
3.  Cap.  19.  ad  quem  addendae  eruditae  obfervationes 
Jo.  Gf.org.  Graevii  Antiqu . C.  1 7. 12.  Conf.  Heineccii 
Antiqu.  Rom.  Lib.  i.  Ttt.  19.  §.  14.  feq.  Cretu  notat 
' jus  cernendi  , decernendi  , an  hxreditas  fibi  iit  piofi- 
cua'.  Kusterus  in  Paris  UltD  Perizonius  ^ibeil  Ubtl’  DOS 
2£0Ct Cerno  mit  UltanDtl’  controvertic«,UnDetlld)e@irti{* 
gtinffttn  gcnw&ftlt,  roorin  oiclc  Critica  trldutctt  rseibcn. 

H h } ’ ' Ku* 
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mune  omnibus  fubjedtis  imperio  noftro  hoc  benefi- 
cium prxftitit , & conltitutionem  , tam  a^quilTimain, 
quam  nobiiiffimam  , icripht , cujus  tenorem  ii  ob- 
lervaverint  homines,  licet  cis  adire  hereditatem,  <Sc 
in  tantum  teneri , quantum  valere  bona  hereditatis 
contingit:  ut  ex  hac  caula  neque  deliberationis  auxi- 
lium iit  cis  necellarium,  nifi  omiila  oblervatione  no- 
ftre  conftitutionis , & deliberandum  exiftimaverint , 
& fefe  veteri  gravamini  aditionis  fupponere  maluerint. 

’ De 

Kuster  derivint  (g  t)0n  Cerno , id?  fcl)C  / Perizonius  bOIt 
Kjm&i , judico,  Perizonius  hat  f«t)lict)  / tabent  cer- 
nere fo  mei  beocuict  / ale  decernere , etnen  0d)lu(i  fafien. 
95ct)  bttfett  Cretionibus  Ont>  / tt>ie  gebad-t,  Clllige  folennia 
fymboia  obfervicet  roorbcn-  Diefe  fatiten  bcmact)  gac  ab, 
ballet  gab  bec  Pretor  in  Edifto  beneficium  deliberandi. 
SEorlier  felite  bccTeftatorbitSett/  jcfjo  ottfpwct)  ber  Pr«- 
tor  ad  inllantiam  haeredis  (in  Spaiium  JU  gtbtU-  &icfe8 
»ac  olim  arbitrarium , infra  centum  dies  fonte  6$  tttt()( 
fei)H  , rool)l  rtbtt’  brilbct.  2>iefeS  jus  deliberandi  rettrin- 
gilttn  Dii  Imperatores  ad  annum.  ©U  judices  gaben  9. 

• SftonrttC  t & quia  hoc  jus  quaefitum  erat , ad  haeredes 
transferri  poterat  reliquum  cretionis  tempus.  Justinia- 
nus , e8  fonte  bt)C&  Der  hxres  aud)  infra  hoc  tem- 
pus einen  @tf)aben  leibtn , «8  ocrDrteffc  Docl>  jeben  / bec  ba 
gebentfe  eiacn  guten  fyifct»ug  getban  jtt  i)aben  / unb  mtroe 
tjecnact)  bctregetii  bie  (gdjulben  fonten  boebbinnen  bec  B«it 
tm|Mt  fetin , uno  fyernact)  erfl  berau8  foimntn  , ec  roolle 
it)m  ba?  Beneficium  Inventarii  geben/  hoc  effetftu.  b0§ 
btl'  haeres  bejaljlet  pro  quantitate  hereditatis  5 blClbet  11)08 

ubtig/  fo  i|l  «8  fk  ilin;  bleibet  nict)t8  iibcig , fo  jotyct  ec 

OUrt)  nidjt  met)t'  i nihil  de  fuo  erogat,  inventarium  jjl 

jrcar  fein  gut  ait  2Bott , man  ftnbct  (8  aber  bot&  itn  e>- 

fore  Juris.  3Dt€  Slitett  liabat  «8  Repertorium  genemitf.  In- 
tra jo.  dies  mttp  cs  anaefanqen  twrbcn,  unb  fenig  feon 
intra  60.  di«s  j tmice  bitTSrbfdiafft  abee  cntlcgen  , fo  tjal 
bec  ®t'be  ein  ganfjes  3ai)r  a tempore  fcientiae.  Prefen- 
te  Notario.  & quorum  intereft,  fieri  debet.  Si  legatarii 
abfentes  fint  Aut  creditores , teftes  claflici  adhibeantur, 
vid.  Volckmanni  Notariat . “Runli.  (£$  jroar  fein 
Siuiffd  , bap  bas  beneficium  deliberandi  nOCt)  in  ufu  fet)/ 

rotc 


;it 
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De  acquirenda  vel  omittenda  h&rc  ditate. 

§.  6.  Item  extraneus  harres  teftamento  inftitutus, 
aut  ab  inteftato  ad  legitimam  hxrcditatem  vocatus, 
poteft  aut  pro  hxrede  gerendo  , aut  etiam  nuda  vo- 
luntate fulcipicndar  hxreditatis , hares  fieri.  Pro 
hxrede  autem  gerere  quis  videtur,  h rebus  lnrreda- 
riis  tanquam  liares  utatur,  vel  vendendo  res  here- 
ditarias, vel  prardia  colendo , locando  ve,  & quoquo 
modo  voluntatem  fuam  declaret,  vel  re,  vel  verbo, 
de  adeunda  hereditate  : dummodo  iciat , eum , in 

cujus 

* nxr  fttb  Dtffen  bc&ientn  roifl ; afldn  er  rourbe  ttimbtrlid) 

Ibutl , txi  «E  bod)  <U1  ttltl  beneficio  inventarii  ctttNJS  fxfs> 

ftr?  fiat-  SDtriti  obnqcadwt  ter  3tit/  tit  tinem  hxredi 

Dtigbmfttroar/  JU  WNrlctjen  , an  fibi  expediat,  adire  hae- 
rediratem  , fonie  cc  tocl)  betrogen  tetrbeti/  unb  babet)  ju 
fllElJ  fommen-  Dabcro  CllblUf)  Dfl3  beneficium  inventarii 

emgcfubretTOorbcn,  tvobon  ter fixres  qrojfcn  «Soribeil  t>at- 

£>enn  oenn  CC  tint  Scbfdjajft  cum  beneficio  inventarii 
«mritt/  fo  ift  cc  ju  ttettec  nictrg  gcbaltcn,  ais  boli  inven- 
tarium autotifet/  unb  fo  ii>m  ftin  oierter  £i)cil  nicbt  m 
falvo  Weibet,  fo  defalciret  «r  fitf)  nid)f  aflein  btc  Falci-  . 
diam,  fonbttll  (Itlfl)  bit  Trebellianicam.  Conf  Serast. 
Monticvlus  tle  bareJis  inventario , Dctl  Makqu.Freherus 
fel)C  scftimiret.  Huic  beneficio  renumciarur  vel  exprete 
vel  tacite  per  fatftum  aditionis  vel  immixtionis  fine  hoc 
beneficio  , bot)CC  ffln  non  attento  hoc  beneficio  tie  qux- 
ftio  fafti  oorfotnintn , an  quis  vere  pro  hxrede  fefe  gef- 
ferit?  An  quis  adierit  ? An  quis  fefe  immifeuerit  ? 
gin  hatres  muj)  tOCt)  figna  Dbn  ftcl)  qebeit,  hxc  vel  ver- 
ba  funt , vel  fafta;  tit  muifeil  gef(t)Cl)«n  fft)ll  poft  mor- 
tem teftatoris.  Signa  verbis  declarata  vivo  teftatore, 
ti)un  nidilS  i benn  tama^IS  toar  no$  ftin  hxres , ftine 

hx  redit  as , hoc  non  obftante  repudiari  poteft  haeredita» 
poft  mortem  teftatoris.  Si  poft  mortem  fa<fta  fit  decla- 
ratio, non  amplius  eft  redemtio  ex  infernis.  Qjlsbentl 
f(M1  Ct  bfl$  beneficium  inventarii  CEijrctffcn  ; invito  non 
obtruditur.  Liberi  femper  fefe  cum  hoc  beneficio  im- 
mifcuiffc  prxfumuntur. 

H h 4 . (7)Quod  . 
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cujus  bonis  pro  hxrede  gerit,  teftatum,inteftatumve 
obiille,  & le  ei  haeredem  eile.  Pro  haerede  enim 
gerere  , eft  pro  domino  gerere.  Veteres  enim  hae- 
redes pro  dominis  appellabant.  Sicut  autem  nuda 
voluntate  extraneus  lueres  fit  ; ita  contraria  deftina- 
tione  ftatim  ab  hxreditate  repellitur.  (7)  Eum , qui 
Turdus  vel  mutus  natus,  vel  poftea  ta&us  eft  , nihil 
prohibet  pro  haerede  gerere,  & acquirere  Tibi  haerc- 
ditatem  : h tamen  intelligit , quod  agit. 

TITU- 

(7)  Quod  fado  declarari  voluntas  poflic,  indubium  eft; 
roenn  bccharres  ft*  bcc  gcbfcfiajfi  antnafftt,  taufefiet,  otr^ 

ffllltftb  Pr0  haerede,  pro  hero,  domino  fe  gerit.  Sed 
qui  non  - geftionem  probare  poteft  , pro  non  adeunte  - 
habetur.  giiemanb  tuia  ftc!)  gcm@cfiabcn  tfiun.  3Bec  ah 
fo  hoc  cafu  non -geftionem  probifCII  fati  / auditur,  v.g. 
fi  haeres  jufta  defundo  folverit  , fx  expeti  fas  funeris  e- 
rogavit , fi  cavit,  ne  hxreditas  jacens  periculum  cape- 
rer. Cxterum  (ola  declaratio  verbalis  fine  fado  fuffi- 
cit.  33«)  betn  Extraneo  Ipdrc  bcfftC,  aenn  inan  bit  adi- 
tionem folennem  befialteil  fidtlt-  Lites  enim  oriuntur  * 
multae , an  quis  animo  adeundi  hereditatem  manus  im- 
mifcuerit  ? Mutus,  furdus  fado  adire  poffunt.  Atten- 
ditur voluntas , fi  voluerit,  fufficit  declaratio  per  fadum» 
tum  reprxfenta*  defundum.  Ditft  repraefentario  i)]  J)CM 
Juri  Natur*  niefit  entgegen  , bec  h*res  niitunt  aliti  511 
Ergo  tnuf  <c  awcfi  aflei  jablen , roai  bcc  defundus  fcfiulbig 
- gcrocftn-  In  Saxonia  inventaria  aut  folenniter,  aut  ju- 
rato fiunt  fpecificationes.  Dai  «jbiicfie  Speci  fici  reti  follt 

man  abfefiafftn.  95«)  ben  alten  Deutfcfitn/  bie  iiwt>  (fic* 
(ict>e  t!tute  roacen , cjtena  ei  an , bie  fiitlltn  etnen  <5t)b  fuc 
tine  CHlfC^UctK  ©affit-  Die  impenfas  , fo  auf  bas  inven- 
tarium  cjecjanacn , tieficf  ber  h*res  ab  / tc  tricat  aucb  bai, 
wasf  cr  i)om  defundo  ;u  foebeen  fiat.  Dena  nefiet  er,  ba|j 
tc  ttiefit*  ©cfiabtn  ali  Sflu^en  fiabtn  roicb , fo  befialt  tr  beit 
SUang  inter  creditores.  @on(I  tibefitt  man  fagen , nxil 
tretbt  IDicb,  unb  cum  defundo  una  perfona  , fo  bbrtt 
CU(1)  bai  debitum  auf.  ©0  fiat  tc  abtc  haereditatem  adi- 
rct  cum  inventario . UHb  ifl  IlOtfi  bie  Condition  ba.  Jus 
deliberandi  non  plane  eft  prohibitum,  fed  prudentia 

' tamen 


De  Legatis. 


4 89 


TITULUS,  XX. 

DE  LEGATIS.  ' 

Continuatio. 

POft  hrtc  videamus  de  legatis  : quae  pars  juris  ex- 
tra propofitam  quidem  matcriam-videtur.  , Nam 
loquimur  de  iis  juris  figuris,  quibus  per  univerlita- 
tem  res  nobis  acquiruntur.  Sed  cum  omnino  de  te- 
ftamentis , & de  heredibus  , qui  in  teftamentis  infti- 
tuuntur,  locuti  limus,  non  fine  caufa  lequenti  loco 
poteft  haec  juris  materia  tradari.  ( i ) 
De - 

tamen  jubet  inventario  uti.  06  Him  «tlblld)  t»ol)l  ficut 
JU  £ag«  basi  mfijlt,  quod  ad  fuitatem  pertinet  , bet>  ung 
<uifg«l)ob«n  tjl  / inbtm  «11«  «rb«n  foll«n , modo  fint  liberi , 
fo  g«l)(t  DOCf)  bi«f«$  HUC  ad  fuccelfionem  ab  inteftato  uilt) 
exhrredationem  i Utlb  ba  ijl  f«in  Unt«rfd)«ib  inter  haere- 
dem  fuum  & extraneum  , f»ol)l  «6«C  ratione  tratumif- 
fionis:  ©CIUIJ-IS-  ict)  bin  hares  fuus  in  patris  poteftate 
exiftens , eumque  proxime  attingens , fo  g^OCtl  Blic  bi« 
Grbfdjafft  ipfo  jure , unt>  mtnri  id)  «(eid)  ante  patrem  bec* 
fluito,  fo  roucbtti  bennod)  imine  3tinb«r  in  meum  lo- 
cum tnitfl / quamvis  non  adiiflem,  UllO  follfit  <£cbjd)a|ft 
mirb  nid)t  aQein  jure  fuitatis , fotlbtcn  aud)  jure  fanguinis 
ad  poiteros  transmittiflt  , r»«ld)«iS  inan  transmiffionem 
Theodofianam  n«tltl«t  , ab  aurfiore  Imperatore  Theodo- 
sio  Juniore  5 Da  fimgtgcn  «in  haeres  extraneus  inilitutus 
bie  !£cMd)afft  ante  aditionem  auf  f«in«  Defcendenten  nid)t 
• transmittirtn  fati. 

(1)  Justinianus  more  fuo  jurisprudentiam  fuam  jaftat, 

unb  l>at  fie  bocf)  nur  t>«if)Mii$ci.  3n  bufemtirul  ftnb  I au* 

|«r  quae  Iliones  faAi.  2CeC  mtill  haeres  j|l , D«l’  n>icD  »011 
mir  principaliter  honoricd  Ullb  g«litb«t  / «C  ijl  «in  fuccel'- 
for  univerfalis,  $in<J<0en  legatum  ijl  fucceffio  fmgula- 
ris ; legatarius  bat  nur  citUiT  titulum  lingularem , lega- 
tariu.  non  repraefcntat  defunftum.  Legatum  quoque 
honor  dicitur , ab«r  HUC  mediocris.  Tellator  r»!ll  lega- 
tarium <bi«n/  objioar  h*res  nod)  mci)c  g«ctH'ef , unb  for 

H h s ‘ 
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i cfi  ■:t:ot 

§.  i.  Legatum  (2)  itaque  eft  donatio  ($)  quxdam 
a defundo  (4)  relida,  ab  harrede  (5)  prxftanda. 

De 

fio*  ge&alttn  ©irb,  alS  Ocf)  bcr  Teftator  ftlbil  t)dli,  fuc- 
cedit  enim  in  omnia  jura,  reprxfentat  detunftam. 

i|l  St)re  genug,  csi|i  eben  / ais  oxnti  Det  defundus  no* 

UMc. 

(a)  Legatum  dicitur  a lege.  mattficbcl  CS  0U$  t)£n  formulis. 
@0  t)dt  tS  aud)  GuRARDOS  JOH.  VOSSIOS  UtlDMARTINUS  Mar. 
TINIOS  in  Lexico  fuo  gCUUlJtUt- 

(j")  Legatum  i|t  «ttU  fpecies  liberalitatis  unb  donatio  , ai/ 
lti[l  fetne  vera  donatio.  Donatio  in  genere  eft  , fi  is, 
cui  dono,  hanc  rem  accipit»  idem  ven>  de  legato  di- 
cere non  poflum  , cum  utplurimum  relinquatur  ne- 
fcientibus.  ift  alfe  fcinc  donatio  inter  vivos.  Deni: 
bief<  fan  nicfjt  revodrtt  rcerben,  ©iccin  legatum  ; ifi 
flUlb  fcinc  donatio  mortis  caufa  ...Dcnil  bitfc  lttU^  accepti- 
rct  ©trben  / ©cl*c$  aber  in  Dcin  Legato  ni*t  not&ig  11I , 
ob  febon  fonft  itn  iibrigen  bic  donati»  mortis  caufa  ben  le  • 
gatis  atquiparirct  ifl-  UbrtgcnS  abec  i|l  legatum  liberali- 
tas  , honor , n>lt  bet)  b£C  donatione  , CtnC  §Ceunt)|i$fl|ft , 
Afiedion. 

(4)  ©s  ili  itid)i  not&ig , baf  c$  beiffc  * teli  aure  i benn  «I  cr? 
forbeen  bic  legata  rncbt  oiictnabl  ein$*flamem/  fonbccrt  ftt 
fornico  au*  nuc  in  Codicillis  occmac&t  tDcrbcn  / nctye* 

JU  Augusti  dcittn  auffaffl. 

(j)  ©ec  Legatarius  fan  ft*  ni*t  fclbll  in  Pofleffion  fttjCtl,  Ob 
tt  frt?on  ipfo  jure  gleid)  dominus  ifl,  fo  balt)  bcr  Teftator 

bic  ilugtn  jtubiit  / fontem  cc  mufj  c$  aus  bcc  #anb  bd 

heredis  CinpftltlQCtt-  Olim  quidem  non  femper,  propter 
varias  formulas  , fed  hodie  omne  legatum  ab  haerede 
prarftandum  eft.  SBicbrigCIlfaUS  ©enn  ft*  btl’  legatarius 
ftlbil  impatronim,  unb  iii  ben  Mefiti  bcc  legirien  @a*e 
311  f*<n  gtbtncfct/  fo  t)at  bcc  hatres  baS  incerdidum  quod 
legarorum  ©ttbCC  bCltfelbCII  > bCM  b€C  haeres  UIU|?  ©tgen 
ber  quarta:  Falcidi*  gtilcbcrt  |«on-  Dttentli*cr  2Bcife 
flef*i*tc$/  bafi  bcc  hares  ein  legatum  tejablct/  bo*  fan 
cg  au*  gcjcbtbcn  / bap  bcr  legatarius  ein  legatum  auljaib 
Un  ItlUjj  ©Ct  Teftator  bcfiel)lct  CS  betn  hxredi  5 c quafi 
legem  fert»  unde  nomen  legati.  Romani  exadiffimam 
. in  feri- 
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- De  antiquis  ger,  eribus  legulorum  fublatts. 

§.  z.  Sed  olim  quidem  erant  legatorum  genera 
quatuor  : per  vindicationem,  per  damnationem,  li- 
nendi modo,  per  prxeeptionem & certa  quxdam  , 
verba  cuique  generi  legatorum  adfignata  erant , per 
quee  lingula  genera  legatorum  lignilicabantur.  Sed 
ex  conftitutionibus  divorum  Principum  lolennitas 
hujusmodi  verborum  penitus  fublata  elt.  Noltra 
autem  conftitutio,  quam  cum  magna  fecimus  lucu- 
bratione , defundtorum  voluntates  validiores  elle  cu- 
pientes, & non  verbis,  led  voluntatibus  eorum  fa- 
ventes, dilpofuit,  ut  omnibus  legatis  una  lit  natura: 

Sc  quibuscunque  verbis  aliquid  relictum  lit , liceat 
legatariis  id  perfequi , non  folum  per  actiones  per- 
fonales,  led  etiam  per  in  rcm,&  per  hypothecariam. 
Cujus  conititutionis  perpenfum  modum  ex  iplius  te-' 
nore  perfert  illime  accipere  pof|ibile  eit.  (6) 

Colla- 

t 

in  feribendis  ultimis  voluntatibus  curam  adhibebant  , 
quod  tellantur  formulae  cert<e  in  fetuentiis  Pauli  ex- 
tantes.  quarum  diverfi  erant  efte&us. 

(6)  Olim  UKtrtn  4.  Genera  legatorum:  i)  per  vindica- 
tionem, a)  per  damnationem,  finendi  modo,  4) 
per  praeceptionem.  3*^$  1)01«  (titlC  lolennia  verba  UllD 
formulam,  barao  Hion  ii  crfetoun,  unb  oon  ben  obrigm 
Utucrft{)iil>t0  fome.  i)  Bos  legatorum  genus  per  vindi- 
/ talionem  bfltle  Die  formulam  ; Do,  lego,  capito,  fumito , 
five  habeto  j utlb  DO  fOOtt  btt  legatarius  rei  vindicationem 
& adionem  perfonalem  bcSlDigttl  flllfttflm,  bfro&al&etl  Det 
Teftator  (lUCt)  Olit  res  proprias  per  vindicationem  legiftll 

bitrfftt.  65  finb  hier  loiwcc  commandi  r<nbt  SEBone.  a) 

Per  damnationem , bO  t)ci(Td  ii  : Ha  res  meus  damnas  , 
i.  e,  obligatus  eflo  dare  , dato  , facito , haeredem  meum 
dare  jubeo  i b0  roillCtl  OBein  res  propria:  , fonbttll 
flU(t)  alienae  legirtt  tBCtDCIl , UtlD  beE  legatarius  t)01tt  con- 
tra haeredem  a&ionem  ex  teftamento  : bCHtl  bit  SEBortt  : 
Hares  meus  damnas  eflo  , gct)Ctt  0UC-  OUf  Dcrt  hsrredem. 

3)  Sinendi  modo  relinquebatur  legatum  : Haeres  meus 

damnas  * 
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/ cfi  '!t:Ot 

§.  i.  Legatum  (2)  itaque  eft  donatio  ($)  quaedam 
a defuncto  (4)  relicta , ab  hxrede  (5)  prxitanda. 

* ' 'De 


fjod)  gdjdttn  roirb , ol$  ftd)  bec  Teftator  felOft  f)dlt,  fuc- 
cedit  enim  in  omnia  jura,  reprxfentat  defun&um.  ©a# 

ift  ®i)ie  genug , e* i|i  (Deu  / ais  nxnu  bec  defunctus  noct> 

Urtc.  < 

(j)  Legatum  dicitur  a lege,  rrtan ficbct  tS  flliS  bttJ  formulis. 
gO  t)flt  £S  nuit  Gbkardus  Joh.  Vossiusunl)M*RTiNusMAR- 
Tini  os  in  Lcxico  fuo  gCUUtjntt. 

(j)  Legatum  i|t  Cttlt  fpecies  liberalitatis  twt)  donatio  , nl» 
Itift  ftine  vera  donatio.  Donatio  in  genere  eft  , fi  is , 
cui  dono,  hanc  rem  accipit,  idem  vero  de  legato  di- 
cere non  poffum  , cum  utplurimum  relinquatur  ne- 
fcientibus.  <£$  i|t  rtlfe  ftine  donatio  inter  vivos,  bcnrt 
bieft  fan  nidjt  revodm  roerben , trieein  legatum  ; «s  ijl 
OUdt)  ftine  donatio  mortis  eaufa  ,•  beti»  bicft  tttufi  accepti- 
rtt  rotcoen  l roeldjcS  nber  in  Dem  Legato  nid)t  notljig  itf , 
ob  fd>on  fonfl  im  ubrigen  Die  donati*  mortis  caufa  ben  le  • 
gatis  atquiparirct  iR-  UbriqtnS  a&et  i|l  legatum  liberali- 
tas  , honor , t»lt  bep  ber  donatione  , «in«  §«unbfd)flfft , 
AffeClion. 

(4)  CS  ifl  nid)t  nblljig , ba|j  e$  beiffe  a tedatere  i benn  tS  er? 
forbern  bis  legata  ntcbt  aiietnabl  <tn£eftament/  fonbern  ftc 
tontmi  aud)  nur  in  Codicillis  Dertnacfyi  roerben  / roeldjeS 
JU  Augusti  j&ittn  ailffaffl. 

(c)  35er  Legatarius  fan  ftd)  nid)t  felbfl  in  Poffeffion  ftfjetl,  0& 
tr  Idjon  ipfo  jure  gleid)  dominus  tfl , fo  balD  Dtr  Teftator 
Dic  aiugen  juttait  / fonbtni  ec  mu$  e$  aus  ber  $anb  beS 

heredis  Ctnpfangett*  Olim  quidem  non  femper , propter 
varias  formulas  , fed  hodie  omne  legatum  ab  hxrede 
' prarftandum  eft.  UBlCbrigCllfflUS  tBtnrt  jld)  btt'  legatarius 

ftlbil  impatroniret,  unb  in  beti  ber  legirien  ©ad)e 
ju  fc^en  gebenefet/  fo  liat  ber  hxres  baS  interdictum  quod 
legatorum  rottbec  benfelben ; benn  ber  hxres  mup  rcegett 
ber  quana:  Falcidix  gqidxrt  fet)n-  £)rbentli<t)er  SBeife 
gefdyidft  c8/  ba&  ber  h*rcs  eirt  legatum  bejaljlct  / bod)  fan 
es  aud)  gejfbeben  / bap  ber  legatarius  ein  legatum  auStfi)? 
lett  mup  ©er  Teftator  btfieljlct  (8  betn  hxredi  & quafi 
legem  fert,  unde  nomen  legati.  Romani  exa&iftimatn 

in  feri- 
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• De  Antiquis  gereribus  legatorum  fublatis . 

<5.  2.  Sed  olim  quidem  erant  legatorum  genera 
quatuor  : per  vindicationem,  per  damnationem , li- 
nendi modo,  per  prxeeptionem  1 & certa  quxdarn 
verba  cuique  generi  legatorum  adfignata  erant , per 
quae  lingula  genera  legatorum  lignilicabantur.  Sed 
ex  conliitutionibus  divorum  Principum  lolennitas 
hujusmodi  verborum  penitus  liiblata  eft.  Noftra 
autem  conltitutio , quam  cum  magna  fecimus  lucu- 
bratione, defundtorum  voluntates  validiores  elle  cu- 
pientes, & non  verbis,  led  voluntatibus  eorum  fa- 
ventes, dilpoluit,  ut  omnibus  legatis  una  lit  natura: 
& quibuscunque  verbis  aliquid  reli&um  lit , liceat 
legatariis  id  perlequi , non  lolum  per  a&iones  per- 
fonales,  led  etiam  per  in  rem,&  per  hypothecariam. 
Cujus  conftitutionis  perpenfum  modum  ex  iplius  te-- 
nore  perfedillime  accipere  pof^ibile  elt.  (6) 

Colla- 

in  feribendis  ultimis  voluntatibus  curam  adhibebant  , 
quod  tellantur  formulae  certa:  in  fetuentiis  Pauli  ex- 
tantes»  quarum  diverfi  erant  eftedus. 

(6)  Olim  warttl  4.  Genera  legatorum:  1)  per  vindica- 
tionem, a)  per  damnationem,  linendi  modo,  4) 
per  praeceptionem.  tWtlt  feitlC  folennia  verba  unt> 

formulam,  barau  mati  crfennen,  uni)  oon  ben  ubrigm 
unttrf(t)‘ib£n  fonte.  |)  J>ag  legatorum  genus  per  vindi- 
tationem  l)dtlC  DtC  formulam  : Do,  lego,  capito,  fumito, 
Jive  habeto  i Htlb  Da  fotltt  Dtr  legatarius  rei  vindicationem 
&.  adionem  perfonalem  Dc^tDeaCU  anlftOcrt,  PcrO^OlbfH  Det 
Teftator  tltlt  res  proprias  per  vindicationem  legiftU 
burfftt.  6$  ftnb  l)iec  lawcr  commaudir<nb«  SEDoctt.  a) 

Per  damnationem , ba  : Nares  meus  damnas  , 

i.  e.  obligatus  e flo  dare  , dato  , facito , haeredem  meum 
dare  jubeo  ; ba  fOttlCtt  nid)t  afUitl  res  propriae  , fotlbtril 
OUtb  alienae  kgi«t  ttKtDCtl,  UHb  D«C  legatarius  j)ait«  con- 
tra haeredem  adionem  ex  teftamento  ; DtHtl  Die  SffiOUtt  : 
Nares  meus  damnas  eflo  , gct)etl  HUC  flUf  Dttl  hsrredem. 
3)  Sinendi  modo  relinquebatur  legatum  : Nares  meus 

damnas 
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Collatio  legatorum  & fideicommifferum. 

§.  $.  Sed  non  usque  ad  eam  conftitutionem  flan- 
dum cile  exiftimavimus.  Cum  enim  antiquitatem 
invenimus,  legata  quidem  ftridte  concludentem  , fi- 
deicommillis  autem , qua;  ex  voluntate  magis  delcen- 
debant  defunctorum,  pinguiorem  naturam  indulgen- 
tem, necellarium  elle  duximus,  omnia  legata  fidei-, 
commiffis  exa-quarc , ut  nulla  fit  inter  ea  differentia : 

led 

damnas  ejio  ftnere  Mavium  /umere  illam  rem  Jibique 
habere  s Unb  Dd  fiflttt  t>ec  Legatarius  tDicberuit!  aCtionem 
perfonalem.  4)  Per  Praceptionem  , a praecipiendo, 
fiflfte  fiitft  formulam ; Lucius  Titius  illam  rem  pracipito , 
aut , ut  in  Hotis  Mac, nonis  eft , P.  S.  T.  Q.  H i.  e. 
pracipito  , /umito,  tibique  habeto.  Vid.  Heineccius  in 

Antiqu . Rem.  Lib.  2.  Iit.  20.  §.  feq.  <£§  H)ict)  fitl 

praelegatum  fiitCiUtCfi  tKtffinlXn , «ili  praecipuum.  t£itl 
foltfcr  Legatarius  abit  mulle  JUgltid)  Cohatres  fe^tt  , qui 
prx  cohserede  (uo  aliquid  habeat  praecipuum.  (£, 
Titius  & Maevius  haredes  funto . Maeviu*  vero  domum 
praecipiat  tanquam  legatum,  unb  bicftC  fiflttt  Adtionem 
familiae  ercifcundx.  Hoc  jus  antiquius  accuratius  ne- 
mo docuit  Merillto  Ob/erv . Lib.  17.  Cap.  ja.  batt  14. 
differentias  fuppeditirtl.  «StltlC  Optra  jjnb  minaflt  com- 
plet iu  SieapoliS  qcbrucfl , unb  iroau  accuratec , al$  Die  % 
tCfic  Edition  ©ein  £tben  unb  sgcficiftttn  babe  id)  btfefirie* 
&«1  in  Gundlingianis.  €t  fiat  fafl  17.  differentias  angt* 
jciqtt/  iDcldjt  ob  Mt  iroar&on Justiniano  alie  aufgtfiobcti 
iu  fet)ti  fdjeinen  , fo  finb  bod)  folifie  notfiig  iu  roiffen , rocil 
nod)  DitUS  in  Codice  Utlb  Pandedtis  jurutf  gtbliebm  , fo 
bed)  bafitt  «tfldrct  rotcbctl  milf  Constantinus  M.  fuftu- 
lit  primus  eas  formulas , uti  obfervavit  Fhanciscus  Bal- 
Duinus  in  Vita  Cenilantini  M.  (Jt  fiat  (lUlfi  Cttl  95UCfi  <J{; 
(djrubcn  fub  tit.  } 'uSlinianus  . item  Tbeodofius.  (Jg  matt 

iu  rounfcfien , baf?  cintc  nod)  «at  JCa&ftc  tiacfi  biefte  3trt 

burcfiqiettqe  unb  originem  legislationum  & caufas  Jtiqtt. 
©it  Effedus  juris  bltcbcit  olim  D0(fi  t QKIUl  gltitfi  arqui- 
pollentia  verba  roOCtll  gtbtaud)!  RJOCbtn-  Justinianus 
nber  fiat  aucfi  bie  Effertus  aufqtfioben.  ©enn  man  difpu- 
ticti  olim  iailge , quae  competat , bafitC  Ut?  K btt) 

afltn 
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led  quod  deeft  legatis,  hoc  repleatur  ex  natura  fidei- 
commillorum  , & fi  quid  amplius  eft  in  legatis,  per 
hoc  crefcat  fideicommjilorum  natura.  Sed  ne  in  pri- 
mis legum  cunabulis  permiiUm  de  his  exponendo, 
ftudiolis  adolefcentibus  quandam  introducamus  diffi- 
cultatem, opera:  pretium  cllc  duximus,  interim  fe- 
paratim  prius  de  legatis,  & poftea  de  fideicommiflis, 
tra&are:  ut,  natura  utriusque  juris  cognita, facile 
poflint  permiftionem  eorum  eruditi  fubtilioribus  ati- 
ribtis  accipere.  (7) 

De 

dlUn  legatis  btm  Legatario  t)ie  , qua  aftione  expe- 
riri vellet , bie  formuiat  modjttn  fton  / o>ie  fit  IDOltCU. 

fllfO  ex  his  quatuor  generibus  legatorum  OtrfcljitDcnC 
Adiones  cnt|lant)tJl , and)  fonft  cfiet>e  n J«bC  formula  legati 
ifirt  tigene  adionem  l>a:tt  5 fo  l)at  Justinianus  tibtrfjnupi 
in  omni  materia  legamrum  t,  Adiones  tKlflatttt  , flW 
i)  Adionem  in  rem  feu  rei  vindicationem  j a)  Adio- 
nem  hypothecariam  ; j)  Adionem  ad  rem  feu  perlo- 
nalem.  Dicis;  Si  res  aliena  fit  legata,  Rjjf  td)  rei 
vindicationem  atlffiflctl?  UllD  gUiCi)BOf)l  (i  / ele- 
dio  mihi  competit.  Refp.  (ttUcfl  IIUI’  tiiie  UOII  tKH 
bret)  Adtombus  an/  mmlicb  bie , fo  fui)  am  btifin  fdjiefet. 
Quis  te  cogit  jam  inflituere  rei  vindica  ionem  ? Ex- 
peda  , dum  haeres  emat  domum  vel  aliam  rem  lega- 
tam, tunc  vindica.  Eligas  & expedes  tempus,  qio 
adio  poteft  inftirui.  'Dflg  I)flt  Rittershusius  ad  h.  /. 

atwmcrcftt. 

(y)  Deinde  exaequavit  Justinianus  etiam  fideicommifla 
particularia  & legata.  SBoi‘f)«r  fOlitC  DCC  Teftator  faqetl : 
lingo  Mavnim , ut  Sempronio  loJvat  decem , Jidei  ipfius 
committo  hanc  donationem , precariis  verbis  utebatur  ■ 
mandabat  hxredi,  i e.  manum  porrigebat,  ut  fibi  pol- 
liceatur hsrres,  fe  id  praefiiturum  elfe.  Fideicommifla 
eram  laxioris  interpretationis ; DafitC  fonte  ITUM  CUrt)  eitl 
fi  dei  commi  irum  particulare  f)intcr{fl|]tn  lingua  peregrina  ( 
v.  g.  Graea  ; Legatum  lingua  Latina  relinqui  debebat. 
©OH  t)tll  fideicommiflis  quarta  non  detrahebatur  , Q>ic 
6011  6<I1  legatis.  Justinianus  illa  exaequavit  ratione  ef- 
feduum,  ita  ut  etiam  legatum  lingua  peregrina  relin- 
qui 
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De  re  legata. , £5?  primum  de  re  tejlatoris , h&rc- 

dis,  aliena , cujus  non  ejl  commercium . 

4.  Non  folum  autem  teflatoris  vel  hxredis  res , 
feci  etiam  aliena  legari  poteft  ; ita  ut  hxrcs  cogatur 
redimere  eam  , & prxftare  ■,  vel  li  eam  non  poteft 
redimere,xftImationem  ejus  dare.  Sed  fi  talis  lit  res, 
cujus  commercium  non  eft,  vel  adipifci  non  poteft  ; 
nec  xftimatio  ejus  debetur.  Veluti,fi  quis  campum 
Martium,  vel  bafilicas,  vel  templa,  vel  qux  publico 
ufui  deftinata  funt , legaverit.  Nam  nullius  momenti 
tale  legatum  eft.  Quod  autem  diximus , alienam 
rem  polle  legari,  ita  intelligendum  eft,  fi  defunditis 
fciebat,alienam  rem  efle,non  fi  ignorabat.  Forfitan 
enim  li  Icivilfet,  alienam  rem  elle  , non  lega  flet : 8c 
ita  divus  Pius  refcriplit.  Et  verius  eft,  ipfum,qui 
agit,  id  eft,  legatarium,  probare  oportere,  fcivilie, 
alienam  rem  legare  defunctum  : non  haeredem  pro- 
bare oportere,  ignoralle  alienam.  Quia  femper  ne- 
ceffitas  probandi  incumbit  illi , qui  agit,  (g) 

De 


_ qui  polEt , 8c  nunc  etiam  a fideicommifib  particulari 
quarta  detrahatur.  ©K  inciflcil  Quatftiones  in  hoc  titu- 
1«  ftllb  fadi . Ull0  bl'aucl>cn  ein  raifonneor.ent,  ]CDUr 

, Otft  fu&til/  nb«r  folit>«  i|t- 

(8)  £>ie  @ac&e,  n>d(t><  leg>c«t  raertwi  fan/  ifltntnotbecTe- 
, flatoris  propria , 0DCC  obligata  fcu  oppignorata , oUcr  CtlD* 
l(tt>  gac  aliena.  3)a|?  DCC  Teftator  rem  propriam  legirtB 
fannt , i(i  f«in  Bnxilfel  , eft  emm  dominus.  Hxres  0- 
mnia  ad  fe  trahit,  quali  reti  , uti  Hubsrus  loquitur. 
Ergo  etiam  rem  legatam,  fed  hanc  deinde  praeftare  de- 
bet. Qh*  An  etiam  res  haeredis  legari  poffit  ? v.  g. 
. Titius  haeres  efto,  Titii  vero  a:des  do  legoCijo-  Refp. 
Hzres  & defundus  habentur  pro  una  perfona  , haeres 
fadum  defundi  prseftet  vel  in  re.  Vel  in  xftimatione. 
Qu.  An  etiam  res  diem:  ? Refp.  Videtur,  quod  non, 
quia , quod  quis  r>On  habet  , alteri  dare  non  poteft. 
Quidam  DaCtores  putaut , jure  XII.  Tabularum  id  non 

licui  fr 
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De  re  pignerata, 

§.  5.  Sed  & fi  rem  obligatam  creditori  aliquis  le- 
gaverit, necelle  habet  hxres  eam  luere.  Et  in  hoc 
quoque  calix  idem  placet,  quod  in  re  aliena,  ut  ita 
demum  luere  uecelle  habeat  ha’ res  , fi  (ciebat  detun- 
das, rem  obligatam  eile : £e  ita  divi  Severus  & Anto- 
ninus 

licui  fle,  ba  f)eiffet  ($  : Uti  quisque  rei  fua  legajjit  Res 
aliena  non  eft  lua  Verum  interpretatione  Prudentum 
roirt)  gcfagtt  , bec  Teftator  tt)iu  ttn  Legatarium  recreare, 
honorare  iegato  gratiffimo.  Ergo  & legare  pote.t  rena 
alienam.  jWU’  contra  principia  juris  jU  i (1)11/ 

RUlll  tau , fcUitUt  ($ , feine  Atftion  ad  confequendum  le- 
gatum anjleUcn.  • Silicin  bcc  hxres  mu^  ades  ll)tm  / u>;i$ 
Der  defunftus  foaf  baben  motlen.  Ergo  mitfj  tr  |ld)  6tiuti* 
t)«n  rem  alienam  ji)  fauffen  i fan  cc  foldjt  nidjt  fautittl, 
xftimationem  prxftet,  ex  arbiCrio  boni  viri  determinan- 
dam. Qa.  Quidfi  rem  alienam  pro  fua  habuerit  iefta* 
tor  ? Refp.  fOlltint  Datauf  au  , quid  voluerit  tefta- 
tor  s voluit  dare  rem  luam  , non  alienam.  Ergo  rem 
alienam  non  legavit.  S*pe  quaeritur  ; An  celiator  fci- 
verit.  rem  efle  alienam  > Affirmanti  petenti  legatario 
incumbit  probatio , (C  ItlUji  benwfttl  / Dap  DtC  legans  ($ 
gcnwft  balt  SCtim  tc  t$  berotifct,  (o  mup  D«r  hxres  aut 
rem  aut  xftimationem  prxftircH-  Qu.  Quidfi  res, qu* 
non  eft  in  patrimonio,  v.g.  frit  ©ioiifjblirC) / legata  Iit? 
Refp.  Legatarius  nihil  accipit , nec  rem  , nec  xftiroa- 
tionem.  Res  ipfa  enim  legari  nequit,  nec  privatorum 
intuitu  in  x/limationem  venire.  Quidli  res  lit  in  com- 
mercio , fed  tamen  non  in  commercio  legatarii  ? v g. 
OlimJud.ro  etiam  legatum  relinqui  potuit,  quidli  huic 
mancipiumChriltianum  Ieuatum  fuerit  ? JD&CC  611)>£-Ct)n)tin  ? 
Videtur,  nihil  deberi.  Nam  quod  quis  non  accipere, 
non  poffidere  poteft  , hoc  ei  etiam  non  legari  poteft. 
Dare  includit  habere.  Difputant  hac  de  re  Veteres 
JCti.  Trebatius  putat  , nihilominus  deberi  legatuni, 
feil,  xftimarionem  ; hanc  enim  habere  poteft  legata-  , 
rius  , licet  non  rem  ipfam.  jjd)  t)3tK  ($  Olld)  tOT  Tra3. 
de  C.  Trebatie  Jefia  defendittl.  Lautxmachius  conlentit 
raecum , didentium  plures. 

(-9)3« 
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ninus  refcripferunt.  Si  tamen  defun&us  voluerit  le- 
gatarium luere  , & hoc  exprellerit,  non  debet  hxr es 

eam  luere.  (9) 

De  re  aliena  pojl  teftamentum  a legatario 
acquifita . 

§.  6. -Si  res  aliena  legata  fuerit,  & ejus  rei  vivo 
teftatore  legatarius  dominus  factus  fuerit  > liquidem 
ex  caufa  emtionis, 'ex  teftamento  aftione  pretium 
confequipoteft:  ii  vero  ex  caufa  lucrativa , veluu  ex 
donatione , vel  ex  alia  fimili  caufa,  agere  non  poteft. 
Nam  traditum  eft,  duas  lucrativas  caufas  in  eundem 
hominem,  & eandem  rem,  concurrere  non  polle. 
Hac  ratione,  fi  ex  duobus  teftamentis  eadem  res  ei- 
dem debeatur , intereft , utrum  rem , an  aeftimatio- 
nem  ex  teftamento  confecutus  lit.  Nam  n rem  ha- 
bet, agere  non  poteft : quia  habet  eam  ex  caufa  lu- 
crativa.  (10)  __ 

l)(t;  Jvranc : An  haeres  rem  alii  obligatam , v.  g.  hy- 
potheca vel'  pignore  affedam  , praeftare  teneatur  ? 0& 

cr  btrttyfonb;©d)iairig  abtofen  miifie?  videtur  talis  res 
non  pofie  legari  , quia  eft  quodatpmodo  res  aliena  S 
her  Creditor  b»at  t>0(t)  citljus  in  re  , DabUCC^)  tDiri?  Da^  do- 
minium imtninuiM.  Sed  Refp.  & Comfflt  nJteDef  fluf 
baS  corige  Fundamem  an  , ob  t»ec  legans  bitfe  SBerpfan.- 
bungqcnmft  ftdb»,  Ohcc  nitfy.  Si  teftator  favent : , rem  efle 
obligatam,  vel  fi  legatario  non  impofuerit  reluitionem, 
hzres  eam  pradtare  debet.  Regulariter  enim  legata- 
rius non  oneratus , fed  honoratus  pradumitur.  Si  ne- 
fciverit  teftator , rem  efie  alii  obligatam , lt)Cld)C$  gC|d)C* 
hm  fan,  wenn  beS  Teftatoris  ©ater  etma  ©tlb  aufgenom* 
okr.  unb  folrtic  oerpfanwt  bat  / fo  mu^ber  Legatarius 
rem  oppignoratam  legatam  ftlbjl  <ittlO|{n  Nam  fic  hae» 
redem  gravare  non  voluit  > nec  gravare  yoluiffe  dicitur. 
Pignoratitium  nexum  nefeivit.  Ergo  etiam  de  reluitie* 
ne  non  cogitavit. 

(,0)  °\n  biefem  §.  ift  folgenbcrCafus:  ©ttTeftator  batmte 
k einfrem  alienam,  v.  g.  aedes,  D<Clltact)Cl,  d)« et ab«C  »cr# 
llirbt/  fo  acquirire  i$  mir  bhfdbe  vel  onerofo  vel  lucra- 
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Si  aeftimationcm,  agere  poteft.  (i  i) 

De  his , quA  non  funt  in  rerum  natura* 

§.  7.  Ea  quoque  res,  qux  in  rerum  natura  non  eft, 
fi  modo  futura  eft,  re£te  legatur*,  veluti  ffu&us, 
qui  in  illo  fundo  nati  erunt,  aut  quod  ex  illa  ancilla 
natum  erit.  (12)  ' - De 

tivo  titulo.  SRa^btiti  er  nun  serflorben , fo  etitflebet  Die 
grage  : 2Borju  nun  Der  Tcitator  feinen  hiredem  obiigi- 
r<n  WOfltn  , & an  legatum  lit  pratltandum  ? 2)tim  cl 
fct)«imt/  Das  legatum  jn)  umfonjl  unD  fcCCO.bltd)-  Sed  Refp. 
Legatum  i|i  cin  titulus  lucrativus.  $Btnn  mir  etner  et? 
n>aS  DmiiatlKt,  fo  i|I  feilic  Intention,  Dag  id)  ein  Emolu- 
mentum baben  fo  fle/  fccip  er  wid)  honorimi  rooOen. 

De  i (t)  lltin  Die  rem  mihi  legatam  titulo  onerofo  acqui- 
rifet/  v.g.  per  emtionem  , fo  tmif  Det  hxres  DaS  DafllC 

DejaDIte  («elD  roieber  gcDeiu  Denn  meiw  id)  Die  @acbe  nod) 
nid)t  batte , mii|le  er  /a  eben  DitfeS  praeftiren.  igm  anbcrS 
abcr  ili,  mciin  id)  folcDe 0atDe fd)on  titulo  lucrativo, e. g. 
per  donationem,  beftlje  / Da  f)djfer<eS:  Du*  cauf*  lucra- 
tivae in  unam  rem  & perfonam  concurrere  non  pof- 
iunt.  2)ec  Tcftator  Dat,  ro;e  <jtfagf,  babea  moilcn/  ut 
iftam  rem  titulo  lucrativo  haberem.,  j(|)  ftobc  fte  |)iec  ilbtC 
fcbon  titulo  lucrativo , ergo  fan  id)  HUI!  Ill^KS  DOlt  Dtlll 
bxrede  mciier  pra^tendircn , u»D  iit  eS  eben  fo  oiel , ais 
ttterm  id)  fofdjt  oon  Dem  haerede  fclbfl  btfommen  lidfte-  , 
®leid)«  S&eroatiDnif  |)fl*  tS  wit  einem  legato  in  duobus  te- 
ftamentis  relido.  Si  duo  rem  eandem  alienam  mihi 
legaverint,  nihil  accipio  ab  altero j Nam  duae  caute 
lucrativae  in  unum  non  concurrunt.  2)<C  bCI)Den  Te-, 
ftatorum  Intention  TOOC  / id)  fOll  tS  gratis  babeil-  jftlM 
babe  id)  eS  gratis,  oifo  ifl  ja  il)c  aBifle  erfaflei-  Der  eme 
Teftatorfan  nid)t  fl«Dad)t  fjalwii/  Daji  id)  eS  nod)  einmal)! 
gratis  baben  fofl. 

(11)  Pretium  enim  adeft  quidem,  fed  non  res.  ©et  CCflt  - 
haeres  foniC  mir  DaS  ^>aup  nid)t  fd)flffcn  , Der  dominus  ' 
molle  cs  nidjt  octfauffen  , alfo  nabm  id)  animationem. 

* 9}«n  aber  fau  tS  fommen , baji  Das  £>au|j  feil  i(I  / fo  fati 
id)  el  forDern  oon  Dem  anDcru  herede,  gs  ftnD  nod)  Ui? 

ne  i.  caufae  lucrativa:  Da  / in  eandem  quidem  perfonam, 
fed  non  circa  eandem  rem  concurrunt.  • 

(il)  Qu.  An  futura  re*  Legari  poteft?  Negabam  veteres. 

1 i Eutw- 


1 


Digitized  by  Googk 


4s>$  Institut.  Justiniani  Lib.II.Tit.XX. 


De  eadem  re  duobus  legata. 

§.  g . Si  eadem  res  duobus  legata  fit,  five  conjun- 
cturi , five  disjundKm,  fi  ambo  perveniant  ad  lega- 
tum , Icinditur  inter  eos  legatum : fi  alter  deficiat  » 
quia  aut  fpreverit  legatum,  aut  vivo  tcftntore  dccefi- 
ferit,  vel  alio  quoquo  modo  defecerit,  totum  ad  cok 
legatarium  pertinet.  Conjundtim  autem  legatur, 
veluti  fi  quis  dicat:  'titio  & Sejo  hominem  Stiibum  do, 
lego,  Disjunftim  ita : Titio  hominem  Stichum  dt , lego. 
Sejo  hominem  Stichum  do,  lego.  Sed  & li  exprellerit, 
eundem  hominem  Stichum  , arque  disjundfim  legatum 
iiitelligitur.  (13) 

Si 


Futurum  enim  eft  incertum  & nihil.  In  media  vero 
Jurisprudentia  etjam  valet  legatum  rei  futurx.  9J?atl 
mu(i  flber  21(t)t  gebCH/  ob  Dic  fruftus  reftridive  ober  taxa- 
tive  binjuqefeijet  roorbctl , v.  g.  ut  vinum  ex  hac  vinea 
ita  reftringatur,  ut  habere  debeat,  quod  illo  anno  na- 
tum fuerit.  SlUbtnn  tr  JUfdCbtn  f«)H/  fi  nihil  na- 
tum fuerit , tum  nihil  accipit.  SBeiltl  tr  dbcrcin  quan- 
tum exprimirt!  taxative  fdtltm  £5trgt  / fO  bcfoitllltt 

cr  foleben  5Bein  gtroifl , abtr  femen  beiTcrn. 

(u)  3<t)  fan  nid)t  nflein  (intn  Legatarium,  fonbcrn  aud)  plu- 
res  einfcijcn  , unb  folcften  conjunftim  enixu»  Dtnnacben- 
S)a  mmbu'  Teftaioreintllrfacbemujigcbqbi  fjobtn,  aarutn 
cr  iit  Legatarios  conjungira  / unb  eintr  baoon  gcflorbeti 
tfl  i (0  fan  fcefjcn  Legatum  ni(l)t  bem  hrredi , fonbcrn  fci? 
tldl  Collegatariis  accrefciCCII  UtlD  JUfaUttl-  33lC  Conjun- 
' «Sio  i|i  bag  CbdlcrabFundaraent  bi’$  Juris  accrefcendi  5 
beton  marum  ijdne  icb  ftc  fonjlcn  conjungiret  ‘t  ©aber  Die , 
Ci$Ctlllici)t  Intention  be$  Leganfis  bicfc  f(l)ll  H1U|}  / b(l|i , 
ttdin  fit/  bit  Collegatarii  ,aUc  IBOQen,  foUbt  bdt  fundum 
legatum  juglcitf)  befibdl  foQctt-  Jus  accrefcendi  inventum 
in  odium  I egis  PapiaePeppa;*,  ne  fifcus  caperet  Ca- 
fus:'Mavio  & Titio  do  lego  fundum  Tufculanum* 
conjungo  & divido  , ut,  fi  alter  legatum  quoad  fuam 
partem  capere  nolit,  accrefcat  alteri,  ad  haredem noit 
redit.  fomiti!  flld’  bttt  voluntatem  teftatoris  fltj.  Te- 
ilator  conjungit  legatarios  non  fine  caufa.  Voluit tuc 

! amb* 
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Si  legatarius  proprietatem  fundi  alieni  fibi  legali 
emerit  > £•?  ufusf rutius  ad  eum  pervenerit. 

§.  f>.  Si  cui  fundus  alienus  'legatus  fit,  & emerit 
proprietatem  dedu&o  ulufrudtu  , & u lus fructus  ad 
eum  pervenerit,  & poftea  ex  teftamento  a^at,  recic 

. eum 

ambo  habeant  fundum  Conjunxit  , ut  hxrcd.m  ex- 
cluderet, fi  altet  legatariorum  repudiet  legatum  Con- 
junxit legatarios  , disjunxit  ab  haerede.  Modi  conjun- 
gendi rite  proponi  folebant,  Cafus  : Primo  fundum 
Tufculanum  do  lego  , fecundo  fundum  Tufculanum, 
tertio  & quarto  fundum  Tufculanum,  quinto  & fexro 
fundum  Tufculanum  «quis  partibus,  ©it  erflf»  [?tt|Jttl 
it  ctnjun&i , nitftl  UJCil  fit  diverfis  periodis  fcripti  conjuq- 
di  fuit»,  fonbern  rctil  fie  in  una  re,  in  uno  fundo  Tu- 
fculano  inter  fe  non  verbis  > non  una  periodo  , non  una 
propofitione , non  perfonai iter,  fed  re  ipfa  conjungite! 
fini)-  X>it  flMCtni  i)Ci(feti  mixtim  ccn\unfii  quia  partim 
in  re,  partim  perfonaliter  conjundi,  h. e.  verois  etiam 
conjundi  funt.  ©it  Dcitteil  Ijciljci  verbis  CinjunBi , OCiUt 
fitljabtlt  aequas  partes,  |jf  ptlO  revera  disjundi  5 Conjun- 
dio  addi  , fed  levis,  disjundio  adeit  major.  In  re  enim 
adeft  divifio;  Solis  verbis  conjundi  funt  per  folam  par- 
ticulam E/j  re  ipfa  disjundi.  Hi  modi  etiam  differunt 
fecundum  effedum  Sc  intentionem  teftatoris.  26etin  tU 
ner  tum  : Primo  do  lego  fundum  Tufculanum, 

fecundo  fundum  Tufculanum  (re  conjundi)  tertio  54 
quarto  fundum  Tufculanum  (mixtim  conjundi),  quin- 
to & fexto  fundum  Tufculanum  aequis  partibus  (ver- 
bis conjundi) , flJO S i|l  intentio  teftatoris } Refp.  3Be»it 
ftl  M6  legatum  alie  IDOileu,  fritijtn  |K  DCU  fundum  Tu- 
lculanum , unO  il)tilttl  fici)  Darei»  M#  Proportion.  Ver- 
bis & mbftim  conjundi  proi  una  habentur  perfona  » 
tteil  fie  DtllDe  aucfo  perfonaliter  conjundi  (tnO,  U»b  in 
Una  propofitione  Varie  conjunxit  legatarios  54 

inaequaliter,  unum  magis,  alterum  minus  amavit.  Er- 
go etiam  uni  accrefcendi  jus  magis  attribuit , quam  al- 
teri , exclufo  lemper  haerede.  $0it  »)C»»  iKC  tertius  uidjt 
»oUc?  Refp.  go  befomint  t$  Der  cieru.  ©er  quintut 
ttia  mcl)t/(o  friegt  fextus  feilfe  portionem.  Portio  accre- 
Icit  cum  onere  conjundo.  Primus  , Wtl’  DtfOinitU 
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eum  agire,  & fundum  petere,  Julianus  ait,  quia 
ufiisfrudtus , in  petitione , iervitutis  locum  obtinet : 
fed  oilicio  judicis  continetur  , ut  dedu&O  ufufrudu 
jubeat  aeftimationem  prxftari,  (14) 

’ ' ' De 

feftlt  Portion  ? (g$  fd)cinCt  / DtC  fecundus  befotlimc  ft<  i aU 
Icin  tt  fcitgt  nict)l  oflcS  / fenbccn  Dic  anbecn  au«t)  «roag/ 
UnD  njecbetl  pto  una  perfona  (jd)a[tCtl-  Nam  quicunque 
eft  re  conjunftus  , ei  accrefcit  portio  deliciens.  Atqui 
omnes  in  fundo  Tufculano  conjunfti  funt.  Ergo. 
lucrDm  i-  Portiones  borauS  gemncbtt-  2&nn  obee  Dcc 
primus  cin  onus  babci)  fldjabt/  muffen  ba$  Die  anbtrnbreo 
cuict)  bejablai  ? Refp.  «flein.  @u  mcrbeti  nuiTin  re  con- 
jungirer  / tllfl)!  perfonaliter,  Perfonaliter  disjuntti  funt, 
& realiter  conjun&i.  Onhs  eft  perfonale.  Ergo  non 
folvunt  illud.  2)0$  ius  accrefcendi  f)0t  debenti  fCtllCtt 
Effeft , roenn  cin  Collegatarius  |Id)  declarircl , Da#  Ct  fcjs 
nc  portionem  nid)i  roolft.  Scnn  I>nt  cr  ti  cinmal)l  acce- 
pticet,  fo  finbct  bo$  jus  accrefcendi  iiictt  floit , fonDerti 
CC  transmittite!  »lC(me|)C  fcitlC  Portion  ad  pofteros  fuos , 
nicbtflber  ad  Collegatarium  fuum.  Rittershvsius  |)0t  Die* 
fe  Doflrin  alti  proponirct. 

(14)  3n  biefem  §•  ill  folgenbcc  Cafias  : Legatus  eft  fundus 
Tulculanus  : btt  Legatarius  &at  ffl’011  B0fl)CC  DiC  Proprie- 
nt DflBOtl  titulo  onerofo , e.  g.  per  emtionem  , ben  U- 
Aimfru&um  flber  titulo  lucrativo  bcfoiIllllCtl  , Dfl  ntmlitO 
Dcc  Venditor , n)dct):t'  flCt)  bet)  bCttt  SSeCfauff  bcit  Ufum- 
frmftumfibcnslang  ttoibcbalteit,  nimmebr  geilorben,  olfo 

H1  plenum  dominium.  Jam  ipfi  totus  fundus  lega- 
tur. Qa.  An  petere  poteft  legatum  ? Videtur,  quod 
non  i nam  quod  quis  jam  habet,  amplius  petere  non 

pote».  2Bccjct)on  ceitet,  foti  nicf)!  otclongcn,  bo&  man 
iiwcrd  aufS^ftrb  Refp. Legans  voluit,  m legata- 

rius fundum  Tufculanum  gratis  habeat.  QlUll  ifl  jlEOC 
Pcf(  'fellatoris  SBtOt  tmb  Intention  crfilQet  rarione  ufus- 
fruftus , obCC  nidjl  ratione  proprietatis . Dfnn  fci?f«  1)0!  «C 
gcfatlffcf.  At  vero  totum  fundum  gratis  halere  voluit 
legatarium.  9llf£>,  lt>tnn  gleid)  Der  Legatarius  b«!l  Ufum- 
frudum  gratis  !)(lt  / 011$  it  bOd)  011$  proprietatem  gratis 
bcibcn.  Atqui  bic  1)01  <r  llid)!  gratis.  Ergo  ex  legato  ll- 

jarrt  gratis  accipiat.  .Sed  qua  formula,  qua  adione  ex- 
periendum ? 3?icc  ift  tine  fii$did)t  ©oty.  « petatur 
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De  re  legat  urit, 

§.  io.  Sed  ii  rem  legatarii  quis  ei  legaverit,  inu-  ' 

. ple  eftj  legatum : quia,  quod  proprium  e, It  iplius,am- 
plius  ejus  heri  non  poteft.  Et  licet  alienaverit  eam, 
non  debetur,  nec  ipia  res , nec  acftimatio  ejus.  (15) 

Si 

fundus  totus,  plus  petebatur,  ba  fagtC  Juuanus , Autor 
EdtBi  perpetui  fub  Antoninis  : (Jg  ifi  proprie  fun- 
dum petere  non  poteft,  huic  enim  jam  ufusfrudus  in*  1 
eft  , appellatione  fundi  etiam  ufusfrudus  continetur ; 
ober  bcc  Legatarius  r»i(l  iljn  nnr  owftanbtti  l)aben  dedudo 
Ufufrudu  , rwil  (g  nur  eme  Servitus  perfonalis  rodl’t : 
Poteft  tamen  petere  fundum , Die  proprietas  IliadjCt 
tiijemlid)  txn  Fundum  au$.  Ufusfrudus  eft  fervitus,fi 
hanc  petere  vellit  , adionem  confelforiam  inftitueret, 
at  non  vult  hanc  , fed  aliam  inftituere.  Ergo  officio  - ' 
judicis  adio  legatarii  etiam  hoc  cafu  admittenda  eft,  ut 
proprietas  prarftemrj  Demi  bcll  Ufumfrudum  fati CC lltcOf 
jnxomabl  gratis  Ijabcn , bie  proprietas  mufl  il)in  Derfilbecf 
mecDen , i.  e.  DtC  h*res  mnjj  ti>m  bit  /Lftimation  pr-efti- 

reu. 

(15)  Cafus  eft:  Teftator  legat  tihi  domum  tuam.  Volun- 
tas tcftatoris  ita  eft  interpretanda  , ut  exitum  habere 
poffi:.  Ergo  lueres  praeftet  «(limationem.  SBarUltl  foil 

«g  nit&l  ciHqdjtu?  Die  alftn  jSurifltn  abet  lauaneti  mei/ 

unb  fagen ; Teftator  vult  , ut  :d  , quod  quis  nondum 
habet,  jam  habeat.  H)ifl  i|jn  recreare , beare  "Quod 
jam  habet , ei  dare  nequit , (g  ift  Cttl€  contradidio  in 
adjedo  btl)  Dtm  legato  3 unb  babCl)  bieibet  aud)  Justinianos, 
id  non  procedere,  & inutile  elfe  legatum.  -HknnabtC 
bCC  Legatarius , vivo  adhuc  teftatore , f(in  Strfauf* 

fet  hdtte , unb  ntem  t>crnaet>  gcfet>cn  / bajjcg  it)m  fdjoiioor; 
l)«  legirct  feil  ; Qu.  S?an  nun  DCC  Legatarius  ffirt  - 

tuiebee  foebern  ? Refp.  Proculiani  & Sabiniani  difpu- 
tabant.  Crxsus  putabat  , prsrftari  debere  (£c  tV(U‘  cirt 
©abinianer.  @ie  fagten  : Legatarius  habet  legatum  ex 
ultima  voluntate , tecundum  hanc  etiam  res  aliena  le- 
gari poteft.  Ergo  etiam  hic  fuffieit,  rem  jam  ede  alie- 
nam." 9Inb«r<  fCKItm  : Quod  ab  initio  eft  nullum  , ex 
poft  fado  non  convalefcit.  Ab  initio  res  propria  le- 
gatarii ita  legata  tfi.  $)ag  tDOC  nullum  j fg|{|(  0U<  for- 
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Si  o^nis  rem  fuam  qua  [i  non  fuam  legaverit, 

§.  u.  Si  quis  rem  Tuam  quali  alienam  legaverit, 
valet  legatum  ; nam  plus  valet,  quod  in  veritate  eft, 
quam  quod  in  opinione.  Sed  &,  li  legatarii  elle  pu- 
tavit, valere  conftat : quia  exitum  voluntas  defuncti 
Uabere  poteft,  ( 1 6) 

Dt 


t mula  ftd)  ftittyc  , neque  praeceptionis , neque  li. 
pendi  , neque  vindicandi  , nec  damnandi.  Ergo  non 
convalefcit  legatum-  Omne  legatum  debet  continere 
lucrum,  honqrari  quis  debet  per  legatum.  SCcintf!  faq 
fytcqtfagt  roecotn-  £>itr  ift  eirt  nullum,  ein  non -ens. 
quod  non  convalefcit-  Hotqmannuj  t)fll  t)Uc  tlltt  inex- 
plicabilem  antinomiam  ftatqirtn  IDOUCII.  Sed  li  feftas 
TCtorum  haud  nefeis , facile  conciliabis  omnia,  Celsus 
ifi  contrair , benn  tc  ir>«c  coii  btr  anbern  Sede.  (£«  ift 
' fo  tme  Reliquie  coii  Dem  alten  difienfu.  t)at  fo  gltid) 
fcit  diirentientes  opiniones  a!lc  auftiurljtn  lOUntl!  ? (£$ 
fui&  nod)  mtltubciq,  ObgUid)  Justinianos  faget ; Nihil  di- 
fonans  in  toto  juris  corpore  fuperelfe.  V>d,  Meriluus, 
t>W  jcigtt/  tMfl  I Oi)ligcad)tCt  Justinianus  veteres  legandi 
formujas  (Ulfgtijobsn  / bod)  in  Codice  &Digeftis  bitit  Re- 
liquien  jlciltn  Irtjfen  ex  inadvertentia-  / 

(l6)  Si  quis  rem  fuam  pro  aliena  habuit  & legavit,  quid 
juris  ? Errans  non  vele  videtur-  Ergo  nihil  legatum 
ell  in  effeftu.  Justinianus  abU'fprid)l;  Sufficit  valuiffe, 
fcajf  tW  Legatarius  tas  jr>au|j  haben  foflt-  Imo  tanto  ma- 
gis volnilTet,  fifciviifet,  non  elfe  rem  alienam, fed  fuam. 
Libentius  & frequentius  res  noflras  legamus,  quamalie- 

nas.  Qu.  5Bitfan  ftet)  ber  Cafus  treitmen,  tmjl  tincc  fet* 
ne  0qd>t  pro  aliena  j)dU  ? Refp.  sfiSemi  id)  einc  groffc 
erbftyafft  btfommm/  unbtd)  ib«i(i  nid)t  aaes/  id)  bc* 
fommtn  habe.  SdJenn  id)  aber  lanoe  m poffeffiane  g mts 
ftll  Ibdre  / cafus  non  didetur,  dabiiis  , fed  datur » v.  g, 
tempore  belli.  Idem  dicendum,  fi  quis  rem  fuam  pro 
re  legatam  habuerit.  £)flbtt)  Idfict  ftd>  INOP  tiwf)  Wtl  di- 
fpuiirtit;  bcmt  ti  ifl  qleid)  QlntangS  cint  Nuliitdt  ba/  etti 
non  ens  ab  initio  non  valet ; contradi<ftorium  praecepit 
tefiator,  contradidlorium  nullum  eft.  Ergo  nihil  pra:- 
ccpit,  De  jure  flnftg  {)at  Justinianus  IjitC  inconcio- 
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De  alienatione , vel  oppignoratione  rei  legata. 

§.  1 z.  Si  ridm  fuam  legaverit  teftator,  pofteaque 
eam  alienaverit,  Celfus  putat , ii  non  adimendi  ani- 
mo vendidit,  nihilominus  deberi : idemque  divi  Se- 
verus tk  Antoninus  reicripicrunt.  Iidem  reicripie- 
runt  , eum , qui  poft  teuamentum  fadhim , prardia, 
quar  legata  erant,  pignori  dedit,  ademiile  legatum 
non  videri;  Sc  ideo  legatarium  cum  haerede  ejus  age- 
re polle , ut  praedia  a creditore  luantur.  Si  vero 
quis  partem  rei  legatae  alienaverit,  pars,  qua;  non 
eft  alienata,  omnino  debetur : pars  autem  alienata 
ita  debetur,  h non  adimendi  animo  alienata  fit.  (1 7)  > 

De  liberatione  legata . 

§.13.  Si  quis  debitori  luo  liberationem  legaverit, 

icS^-  ' ' 

ne  decidicet  > a&cc  <c  fa<jet : Die  ®ad;c  fan  bod)  citicn 
exitum  tjabcn-  91JItiti  biefc  deciiio  taugt  Dtmt 

t>orl)cr  l)at  tcfelbfl  in$.  preued.  ba;  Centrarium  qefetjet  (H 
bem  Cafu.  bo  Dee  Legatarius  feill  JOOUfi,  fo  ii)llt  DDl&CC 

leguei  roac  / etrfauffa  i )at.  Dum  Da  fan  bte  aud) 

exitum  habere,  nec  tameri  valuit.  *>!l|o  iMCf)  b;C  fubti- 
litate  juris  fati  Justinianus  t)[tniid)t  affirmative  decidiren,  ^ 
alleiH  tS  i|l  bod)  res  oa , res  in  praelentt  exitum  habere 
poteft , faget  CC  / in  re  ipfa  l|ls  bod)  fb  , error  fofl  ntCfjt 
fdiabtn.  3J?an  fonte  es  payircn  laffen,  rotnn  ec  nue  ooc* 
bec  iiict)!  contra  ge(pi’od)en  batte- 
(17)  Rem  propriam  legavit  teftator  , poftea  eam  aliena> 

vh,  cc  txrfbct  obec  otrfauftet  foKbe,  Qu.  betemini  bec 

Legatarius  DOd)  tlbd)  ef»aS , ObfC  t)at  e$  iotlt  legans  tie()* 
men  roofltn?  (ES  i|t  eine  qurftio  fa<ftj.  Refp.  >icenn  ec 
bte  ®fld)C  fretjtDiUig  alienicet  1)<U  , nemo  non  videt  vo- 
luntatem adimendi  tacitam.  Si  in  extrema  neceffitate 
alienaverit  , non  adimendi  animo  fecifle  cenfetur , non 
ceflat  honor,  non  amor,  non  amicitia.  Ergo  non  le- 
gatum. Legatarius  autem,  ex  neceffitate  fa&am  efle  a- 
lienationem,  probare  debet.  Ratione  reluiuonis  atten- 
ditur decifio , quae  de  re  oppignorata lata  eft:  Aut  ema. 

, fc  • * 

' (i8)Qu 


tur  res,  aut  aeftianatio  prasftesur. 
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legatum  utile  eft  : & neque  ab  ipfo  debitore  , neque 
ab  haerede  ejus,  poteft  haeres  petere,  neque  ab  alio, 
qui  haeredis  loco  iit.  Sed  & poteft  a debitore  conr 
veniri,  ut  liberet  eum.  Poteft  etiam  quis  vel  ad  tem- 
pus jubere,  ne  ha  res  petht.  (18) 


(ig)  Qu.  An  poffit  legari  id,  quod  debetur  teftatori  a le- 
gatario ? Refp.  Affirmando  ; DCIltl  ber  Legatarius  debitor 
HMCts  liberittt , bflfl  CC  t)«IH  haeredi  bit  ed)UU>  nit&t 

lin  barff  / Me  er  foii|l  j u beiaiHen  fibnlMa  wor.  Diefel 
nennet  utatt  legatum  liberationis , unD  t|l  einerleo,  ob  id> 
ehieni  CltEO*!  flbettcfe  pofititre  obec  privative,  cum  privo 
haeredem,  ne  exigat.  ©oiCfiiS  «bec  gcfd)i£l)et  vel  expref- 
. fc  vel  tacite.  Tacite  gefft)lti)£l  eS  / Ibeiin  t>Cffl  debitori 
3.  (£•  feine  $ant»i<t)riffr , iein  Chirographum  legiret  toirt). 
9lll£i  biejeut  fado  prxfumirel  UUM  remiffianem  debiti  ; 
benn  bie  ^anbfdiriifl  ift  ba^  medium  probandi , quod  de- 
beam. £)a  rnm  DCl’  Tellator  betit  haeredi  bicfel  medium 
probandi  mtnmt/  fo  fati  er  ja  niitJt  ol)iie  urfaebe  folctic^ 
getban  tjaben,  fonbern  animo  liberandi.  2Basi  fan  id)  abec 

IUJH  ex  hoc  fa&o  , Da  rtlil’  medium  probandi  ftiebeC 
jugejleflct  roirb/  ftnbet^pracfomiren,  al$  remiffionem  de- 
biti ? i£iii  anberg  aber  ifl  eS,  toenn  icf)  einem  100.  3itl)lc* 
j.g.  auf  ein  J)fanb  gtlieljen,  unb  it>m  t>erna£t)  fein  'J)fanb 
legire.  Da  iit  jroac  aucb  roieber  311  glauben , ba£  ba$  de- 
bitum remittiiet  IDOCbeil.  91flcill  icb  fati  ni(t)t  proxime  fo 
f$lie|Ten  , IBeil  ba$  Pignus  f«n  Medium  probandi  7 fOH* 
bcrn  nur  fecurirati s ift  / inbem  mir  einer  bod)  mib  bem 
haeredi  obligat  blcibe»  fan , ob  id)  febon  fein  'JJfanb  oon 
il)in  iu  ^dnben  babe.  (£$  ifl  alfo  feine  Conlequentia  pro- 
xime ftringens  Ullb  cogens  DOCl)anben  in  legato  pignore . 
nne  in  legato  chirographo.  Qltieirt  gcfei)! , ber  haeres  toid 
mir  ba$  Medium  probandi  tttd>t  auSliefern , ba  fan  iit)  fol*. 
d)cn  eniroebcr  per  modum  a&ionis  barju  notbigen  » obec 
wtim  er  ftcf)  unteriieben  folle , etroas  an  iniit)  ju  pr*ten- 
diten  , if)n  per  exceptionem  doli  mali  juriicfltteifen. 

SDenn  el)einaj)ls  einer  beinTefiator^eiroafifibulbig  roac  ex 

/lipulatu,  fo  ntufle  (6  btr  hsres  acceptum  facere,  per 
acceptilationem  remittere.  gemet  fan  011(t)  einer  ad  tem- 
pus libemet  tt'crben , bergeflait  bajl  ber  haeres  e.  g,  biti# 
nen  10.  3abr  ttiid>  in  £Kut;e  laffen,  uno  niitit  auf  bie  95e» 

• $a&# 
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De  debito  legato  creditori. 

§.  14.  Ex  contrario,  fi  debitor  creditori  luo,quo4 
debet,  legaverit,  inutile  eft  legatum,  li  nihil  plus 
eft  in  legato,  quam  in  debito:  quia  nihil  amplius 
per  legatum  habet.  Quod  fi  in  diem  , vel  fub  con- 
ditione debitum  ei  pure  legaverit,  utile  eft  legatum 
propter  repralentationem.  Quod  fi  vivo  teilatore 
dies  venerit, vel  conditio  extiterit, Papinianus  fcriplit, 
utile  eile  nihilominus  legatum  \ quia  femel  conftitic. 

' Quod  & verum  eft.  Non  enim  placuit  lententia  exi- 
ftimantium, extintkum  eile  legatum, quia  ineam  cau- 
fam  pervenerit,  a qua  incipere  non  poteft.  (i5>) 

. De 

Kityutu)  bringtn  folle ; btnn  baoon  t>o5e  ici)  au(t>cinen 

tl)til.  Nec  legatarius  ufuras  folvit  poti  annos  liberatio- 
nis. 3>enn  wdl  er  nicbi  fdjulbig  ifi,  intra  1 o.  annos  ju  jal)# 
len,  jtraffl  Des  l«gati  , fo  i|l  cr  nidjl  in  mora.  Ergo  nec 
ufurae  peti  poliunt.  Mora  ipli  eft  indalta.  Ufur*  funt 
propter  moram.  Liberatio  etiam  legari  poteft  ad  annos 
hatredis  , quoad  vixerit , ut  haeredis  haeredes  repetere 
polline. 

(*9)  Qu.  An  creditori  debitum  legari  polfit  ? J)cr  Impe- 
• rator  faqct , C$  gicngt  md)l  n>0l)l  an-  Nam  omne  lega- 
tum aliquid  lucrativi  habere  debet.  5©0  ctll  legatum  ift, 
ba  mu£  tin  Emolumentum  ftytl , btt  Legatarius  ntll|;  Cinttt 

©ortbcil  l)aben.  $>lir  ift  abee  ftin  SBou&til/  nwm  il)m 
btr  teftator  debitor  f«n  debitum  lcgictl , benil  ba  btfOlimtf 
btt  Legatarius  creditor  tnct>r  tli<t)l/  aiS  tOGA  Ct  fCftflttl  foll  i 
btt  ha-res  repraefentirtl  Dtn  Defunftum  , unb  tniif  obnt* 
bttn  bcja^lcn  / ergo  inutile  eft  legatum.  Sed  Refp. 
sSag  i|l  cbtn  bie  : An.ne  lucru™  adede  poifit  ?• 
Quidli  fub  conditione  debuerim , aut  in  diem  ? Recen- 
tiori  jure  ift  gar  f tin  4t»eiffcl  / ' tvenn  autb  leinc  conditio, 
!tin  dies  in  btm  debito  adrt , bajiDOCt)  Dai>  legatum  utile 
fttmfan.  Deun  recnn  cr  t$  befoinim  aB  legatum,  fo  6c= 
ibmmt  cr  allcr^ano  Aftioncs  jugki(b  mil  contra  haeredem 
ad  legatum  confequendum  > e.  g.  rei  vindicationem , 
aftionem  hypothecariam,  unb  atftionem  ex  teftamento. 
©orljtr  bdtu  man  ratiotie  probationis  b«Ul  Creditori  no(f> 

I i ? ' Dftfi- 
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De  d te  uxori  Legata. 

§.15.  Sed  fi  ipcori  maritus  dotem  legaverit , valet 
legatum:  quia  plenius  eft  legaturn,  quam  de  dote 
adbio.  Sed  fi,  quam  non  accepit,  dotem  legaverit, 
divi  Severus  & Antoninus  refcriplerunt,  fi  quidem 
fimpliciter  legaverit,  inutile  efie  legatum* : livero 
certa  pecunia  vel  certum  corpus,  aut  inftrumenta 
dotis  in  praelegando  demonftrata  fune,  valere  lega- 
tum. ( zo ) ' 

Dt 


Difficuitdftn  macben  rtnnen,  SRun  fefbmmt  er  e*  pure 

line  dilatione  ulla.  2)0l)in  jiclct  (Uld)  Papinianus  , ©eim 
CC  faget } Quid  fi  interim  dies  venilfet  conditio  exti- 
tiflet  ? i|l  bod)  utile  legatum.  Sufficit,  adede  con* 
ditionem  debitoris,  ex  legato  fe  debere  , unb  poft  Ju- 
stinianum ran  man  Dal  commodum  plurium  aftionum 
foarju  ff^cn  Qu.  gmbct  aud)  bie  Compenfation  flait? 
3.$.  id)  ocrmad)t  meinetn  Debitori  100.  3iti>lc.  ba  nuit 
l»ec  haeres  (Hjai)kn  fofl , fpdd)t  et/  DCC  Legatarius  ftp  aoo. 
Sit&lr-  in  bie  ®d>|d)atFt  fdwlbig,  tc  rooHe  compenfiren. 
Sed  Refp.  quod  non.  ,£)enn  legatum  ijl  ein  honor , Cttl 
emolumentum.  !DeC  Legatarius  debitor  flbtt  t)dtfC  bCCqt» 
fialt  feta  emolumentum.  IBCnil  tC  'compenfiren  tnuflCj 
bemi  ifl  till  legatum  voluntarium. 

(10)  Diefer  timl  i|l  fdpec  rncgeti  bcc  oiekn  Cafuum.  Cu- 
jacius  mu)ntt  bedroegen , fur  tirones  fet>  er  ju  feoroer , unb  , 
Alexander  Chassan«us  t)CU  in  ftitlCtl  FarautUs  bit  mti|ltn 
•Cafus  roeqgelaifcn , roeil  fte  fhc  itmgc  £etttc  111  t)od)  rodeert- 
Qu.  An  dos  legari  poffit  uxori  a marito  ? Eadem  eft 
ratio  dubitandi.  Dos  eft  mariti  , poft  mortem  mariti 
recidit  dos.  2Hfo  l)flt  uxor  ol)ncbem  fili  jus  ii)rtn  dotem 
JU  forbeen-  Ergo  nihil  emolumenti  efle  videtur  in  lega- 
to dotis  ? Refp.  2B«c  ba  roeifj  Die  alieit  ©eiwbniRiten  in 
repetenda  dote , ber  roeifj  mid),  fonbeclid)  trenn  Der  dos 
beflnnben  in  re  fungibiii , ba§  bcc  gjiann  ter  ftrau  iftren  ' 

dotem  nid)t  tllfobalb  di  Abluto  matrimonio  gcjablef,  fed 
prima . bima  , trima  die  , Senninnmft-  Fragmentis 

Ulpiani  Jit.  (,.  §.8.  flet}Ct:  Dos  fi  pondere,  numero,  nicn- 
fura  contineatur , annua  , bima , trima  die  reddatur.  X)G$ 

fyu  (in  ^iefigee  Sutitf  niW  pccflanbu»,  unb  iiwjnet , es 
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De  interitu  0*  mutatione  rei  legatx. 

§.  i C.  Si  res  legata  fine  fa&o  heredis  perierit,  le- 
gatario decedit.  Et  ii  (crvus  alienus  legatus  linfc  fa- 
dto  heredis  manumiilus  luerit,  non  tenetur  liares. 
Si  vero  haredis  (ervus  legatus  fit,  &ip(e  eum  manu- 
m fieri t,  teneri  ipfuni  Julianus  fcripfit,  Nec  inter- 
efl,  (civerit,  an  ignoraverit,  a le  legatum  elle.  Sed 
&,  fi  alii  donaverit  servum,  & is  , cui  donatus  eft, 
eum  manumfierit,  tenetur  liares,  quamvis  ignora- 
verit, a fe  eum  legatum  efte.  (zi) 

De 

fetitt  ?.  tage/morubec  man  binig  ladni.  ©$  finb  ?•  pen- 

fiones,  iteminc,  t barum  fltl)Ct  ja  annua  Dal)C0. 

5Bemi  aber  Der  dos  in  re  immobili  DtfiunD,  mulle  er  glei® 
(®ne  £ermin  bejablet  rocrbtn  Quodfi  ergo  dos  uxori  a 
marito  legata  fit,  fo  font  j)i«  ^CflU  QUt(t>  poft  mortem  ma- 
riti «in  jus  agendi , repetendi  dotem  ot)nc  Xecmttlt.  0ie 
fcat  Do®  b«n  $oc®eil , Dajtfte  nun  piures  agones  fyat/ 
hy;  orhecariam  , rei  vindicationem  & aftionem  ex  te- 
ftamento.  0o  iji  «5  au® , tpetin  eitiem  Srouenjimmec 
»oo.  j)itt>lc.  Det)ra®$©miegirtt  rcorben/  Da  fan  fie  foldye^ 
«bcnfaflS  glei®  prxtendiren , ol)ngca®tet  fon#  ber  dos  ni®t 

«Der,  a(g tempore  nuptiarum, pfltgtt  bejabkl  JU  nwDtn- 
Si  quis  vero  ita  legaverit  : Setine  gCOU  foU  it)C  #et)ra®fc 

©ut  baben , bal  fie  eingebra®!  Dat  / c«finD;i  ft®abec/ 
bafi  fie  ni®(8  eingebea®! , Da  befommt  fic  au®  ni®t$/  in- 
utile eft  legatum,  ©in  anbtr$  abtt  i(l  e$/  menti  e$  betfs 
fet;  ifficine  Jrau  foQ  2000.  9tt!)lr.  fo  (te  «ingtbracDt , ba* 
beti/  Da  befommt  fie  Do®  1000.  9ltf)lr-  ob  fis  glei®  ni®tS 

«ingtbra®!  Ddtle-  Faifa  enim  demonftratio  non  vitiat 
legatum,  ©g  jf]  genuq  / Dof  btr  5Bifle  D«$  Teftatoris  flar, 
unb  eine  gtmijje  0utnme  determiuirtt  ifl  / n><l®«gabenm 
«rfietl  3afl  fli®t  sefdye^en-  In  priori  cafu  aderat  volun- 
tas clara,  in  pofteriori  vero  aderat  clara  & determinata, 

ob  fte  f®on  ni®t$  eingebr«®t  (jatte- 

(4i ) #ieC  i|t  Die  Srage  : Ad  quem  pertineat  interirns  & 
mutatio  rei  legatae , ad  legatarium  , an  vero  ad  haere- 
dem ? Refp.  '|)er  legatarius  mirO  |1CCJ(F$  poft  mortem 
teftatoris  dominus  rei  fibi  legata:.  Detl  SlUgtflbli® , Da 
Dti;  Teftator  fljrbl,  eeflit  dies  , unD  t)flt  « tltlt  tacitam 

hypo. 


5 ©s  Institut.  JusTiNrANi  Ltb. II.  Tit. XX. 


De  interitu  quar  undam  ex  pluribus  rebus  legatis. 

§.  17.  Si  quis  ancillas  cum  fuis  natis  legaverit, 
etiam  Ii  ancilla:  mortuae  luerint,  partus  legato  ce- 
dunt. Idemeft,  edi  ordinarii  fervi  cum  vicariis  le- 

■ 'gati 
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hypothecam  in  honis  haeredis.  Legatarius  i|I  dominus, 
domino  perit  res  fua.  2£>Jtin  Dii  res  legata  Dtrlofy* 
reu  9't)tt , fine  culpa  & fafto  haeredis  , f(t  bcfoilttltt  D<C 
legatarius  i jft  abtt  DtC  «ccltlll  utlb  0d)nDttl  cul- 
pa aut  fado  haeredis  ()Cft{)«i)fll  , fo  muf  CC  fOl<&«  «Htts 
bil©$  praeftiltn;  UOb  ©til  Dtc  legatarius  dominus  rei  le- 
gar* , fo  transmittifCl  CC  folttc  (Uld)  ad  pofteros  fuos. 
f8otl  oec  Culpa  !|I  flau  / bfljl  fol(t)e  Del'  haeres  praeftirctl 
tttllft.  Sed  fi  tantum  fodum  haeredis  concurrit  , ttlOd)te 
3©Cijfel  <l1t|1el)tn-  Cafus  : Teftator  legavit  Stichum  Ca- 
jo , Stichus  moritur  , legatarius  fentit  damnum,  fi  hae- 
redis culpa  non  periit  Si  dolo  vel  culpa  haeredis  per- 
ierit , mtlfi  btC  haeres  tXiftir  Rc[)tn  / culpam  etiam  levif- 
fimam  pratftat  > alias  aeftimatio  non  debetur,  rerum 
enim  mortuarum  nulla  atftimatio.  Quid  fi  fervus  alie- 
nus Cajo  legatus  fit , fervus  moritur  vel  manumittitur, 
quid  accipit  legatarius  ? Refp.  ©tf  haeres  (tllifi  nUC  ni(t)l 
in  dolo  ftpil^ben  fervum  alienum  ni(tl  Uttigtbrad)!,  DbtC  do- 
minum ad  manumiftionem  inftigictt  babtn-  Liberi  ho- 
minis nulla  aeftimatio.  Alius  Cafus  : Teftator  legare 
poterat  rem  fuam  & haeredis  rem.  SBffW  CC  (Jlin  gefagt 
i)Q«e  : Cajo  lego  fervum  haeredis  mei  , hic  manumittit 
fervam  bona  fide  , et  I)iH  tlKl)t  QCmuft  , ba|j  ftilt  Jfnttfct 
Cajo  legiret  roocbtn.  2l(fo  ft&eilW  Cg , quod  haeres  a: (li- 
mationem non  praedet  ; aQtitl  ifl  |)(tr  quali  res  propria 
teftatoris , UflD  Julianus  t)id(t  (I  110(1)  bafJU  pro  fubtili  . 
negligentia  haered  s,  quod  non  infpexerit  tabulas;  bCHtl 
tC  ©Uflt  ia  lt)0f)l  , quod  teftator  etiam  res  haeredis  le- 
gare poffit.  sjBentl  res  propria  , poftea  licet  alienata; 
alii  legirtt  ©rtC  , valebat  legatum,  iDCtlll  tlUT  bit  aliena- 
tio ni(J)t  ©Of  gtf(fttl)ttt  adimendi  animo.  2Ufo  fagttn  ftC 
Cklld)  ()icc  : Haeres  non  adimendi  animo  fervum  manu- 
mifit.  Ergo  arftimatio  praedanda  eft  fervi  tanta , quanti 
valebat  fervus  ante  manumilhone^.  Merilliws  IITCiytiet , 
&a(j  aliti  bitfei  ebcbtffcn  in  Der  gormul ; H*res  meus  da- 
mnas efto, 
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gari  fuerint ; quia,  licet  mortui  fint  osdinarii , tamen 
vicarii  legato  cedunt.  Sed  li  fervus  fuerit  cum  pe- 
culio legatus  , mortuo  lervo  , vel  manumiilo , vel 
alienato,  peculii  legatum  extinguitur.  Idem  eft , li 
fundus  inftru<ftus , vel  cum  inftrumento  legatus  fue- 
rit. Nam  tundo  alienato , Si  inftrumcnri  legatum 
extinguitur  (22) 

De  grege  legato , 

§.  18.  Si  grex  legatus  fuerit,  & poftea  ad  unam 
ovem  pervenerit ; quod  fuperfuerit,  vindicari  poteft. 

Grege 

(ll)  Si  res  acccfforia  legati  perierit  , principalis  tamen 
res  debetur.  Qu.  An  , fi  ancili*  cum  natis  legat*» 
ancili*  vero  mortu*  fune  , nati  peti  poflTunt  ? Item 
fervi  ordinarii  cum  vicariis  legati  funt.  Ordinarii, h.  e. 
prxfe&i  vicariis  (qui  vicarios  etiam  manumittere  pot- 
erant , & fic  patroni  efle  libertorum.  Vid-  Laurent. 
PignoriusO  funt  mortui,  an  vicarii  peti  poifint  ? Vi- 
detur quod  non.  AccefTorium  fequitur  principale.  Sed 
Refp.  Tam  nati  quam  vicarii  peti  poffunt.  2>cnt1  «8 
fl!lt»  t)UC  2 legata  j dux  res  zque  principaliter  legat*.  Sed 
fi  ira  : Cajo  lego  bovem,  bos  moritur,  corium  non  de- 
betur. Bos  efi  mortuus,  unum  eft  legatum.  Hos  non 
legatur  fine  corio.  Corium  fine  bove  concipi  nequit  i 
Slbtr  ancili*  unt)  nati , fervi  vicarii  Utlb  ordinarii  gef)0* 
ren  nictll  Jllfamraen.  It«m  fervus  cum  peculio  legatus  eft, 
's.  fervus  moritur  , peculium  adeft.  Legatario  peculium 
non  competit , quia  peculium  fine  fervo  non  intelligi- 
tur.  Peculium  t(l  (inC  vox  relativa,  jpo  fcttl  Sdtdjt  i|I/ 
fcfl  ifi  Ida  peculium.  Quid  fi  fundus  legatus  fit  cum  in- 

jirumentis , mu  aflem  j3ugtl)&r/  @d)ittunl>  ©'fcDicr , mi( 

, flUen  rebus  ad  agriculturam  vel  rem  pecuariam  pertinen- 
tibus, oDcr  inilruffus  mit  uoHigec  $inri<$jung,  banintec 
oact)  ailc  Meubien  nad>  tine*  itotn  ftinernSMnne  bcariffen 
ftnb.  £>anu  gebbfti  atw  nicDt  tineSflieberlnge  &on®emf 

fofijinre  Q5ibli0l{)ecf  / Stimfl- €amm«r-  Fundus  alienatus 
eft,  an  inftrumenta  , an  inftruAus  peti  poflunr?  Pefp. 
Separari  non  poffunt,  fit  gel)0r<n  Fundus 

$tg  / Ergo  and)  bit  Accefforia. 
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Grege  autem  legato,  etiam  eas  oves,  quse  poft:  te- 
Ramentum  fatftum  gregi  adjiciuntur,  legato  cedere, 
Julianus  ait.  Eft:  autem  gregis  unum  corpus  ex  di- 
ftantibus  capitibus : ficut  cedium  unum  corpus  eft  ex 
cohaerentibus  lapidibus.  (zi) 

De  ctdibtis  legatis. 

§.  15?.  Idibus  denique  legatis,  columnas  & mar- 
mora, quae  poft  teftamentum  fa&um  adjecta  Tunc: 
legato  dicimus  cedere.  (14)  t 

De  peculio . 

§.  20.  Si  peculium  legatum  fuerit , line  dubio 
quicquid  peculio  accedit,  vel  decedit,  vivo  teftatore, 
legatarii  lucro  vel  damno  cft.  Quod  li  poft  mortem 

tefta- 

(2})  3BeC  bit  incommoda  ftat,  t><ltl  gtl)6rfn  fllld)  bit  com- 
moda. Quodfi  igitur  grex  legatus  lit,  unb  btC  @Cboafe 

fiurben  nflt  bi|j  auf  tint$/  fo  mufi  bec  Legatarius  btn  <S5<t)cu 
btn  babut ! et*  fati  a&tr  b«n  9i<|l  »on  bcm  haerede  forbtrn, 
ob  bitfcr  fcbon  fagen  mbct)ie : effe  legatum  gregem  .gregem 
vero  amplius  non  adeffe,  fed  unam  tantum  ovem.  Ca- 
per vel  ovis  non  eft  grex.  Ergo  non  deberi  videtur. 
Sed  licet  caper  gregem  non  conftituat,  tamen  confer* 
vat,  et  tll  vicarius  grex.  Legatarius  omnino  caprum 
‘accipit.  ifl  ebetl  mie  ein  Collegium.  Per  unam  per- 
fonam  conlervatur,  fed  non  conftituitur  per  unam  per- 

fonam.  aBenn  t)ingtgfn  bit  ©cftaaft  Editiimc  btfommtn, 
fo  gel>et  bem  Legatario  audj  bufc$  ju  gutt. 

(24)  /Edes  fuas  tellator  Cajo  legavit , p»ft  teftamentum 
conditum  ftatuis  & marmoribus  exornat , an  etiam  has 
accipit  legatarius  ? Videtur  quod  non  Nam  cum  lega- 
ret , nondum  aderant.  V erum  fufficit  , quod  cohaere- 
ant. Nihil  mutavit.  Ergo  etiam  voluit , ut  legatarius 
ita  obtineat  legatum  , ut  nunc  eft.  Si  acrelToria  ab* 
fint , nihil  de  iis  accipit.  Nam  ficuti  ex  buda  accef** 
fione  tenet , ita  ex  nuda  decefiione  amittit,  ©n  ailDcrJ 

abtr  todre  tg  / roemi  jwar  bit  ©dnltn  Dariu  deitinirej  gc* 
Wtftu  / abtr  110$  feparirtt  finb/  iic  non  «edum  legato. 

' (*?) 


De  Legatis. 


Stl 

teftatoris,  ance  aditam  hereditatem,  aliquid  iervus 
acquifieric , Julianus  air , liquidem  ipli  nvanumiilo 
peculium  legacum  fuerit , omne,  quod,  ance  aditam 
hereditatem  acquiiicum  eft  , legacario  cedere  : quia 
hujusmodi  legaci  dies  ab  adjca  hereditate  cedic : led 
fi  excraneo  peculium  legacum  fueric , non  cedere  ea- 
legaco , nili  ex  rebus  peculiaribus  audtum  fueric  pe- 
culium.  Peculium  autem,  nili  legatum  fuerit, 
manumilfo  non  debetur  : quamvis , li  vivus  manu- 
miferic,  llifhcit,  li  non  adimatur  : & ita  divi  Seve- 
rus & Antoninus  relcriplerunt.  Iidem  relcripferunt, 
peculio  lcgaco,  non  videri  id  relictum,  uc  petitio- 
nem habeat  pecunia:,  quam  in  rationes  dominicas 
impenderit.  Iidem  relcripferunt,  peculium  videri 
legatum,  cum  rationibus  redditis  liber  elle  juifus  eft, 
& ex  eo  reliqua  inferre.  (25) 

Dt 

(as)  5Ba$  Peculium  fei) , ijl  ftyoti  flefagct  roorDen  i hier  iff 
bUSlfltie  de  augmento  peculii  legati,  an  feil.  legari  pof- 
fit  peculium  line  lervo  ? Refp.  Sine  dubio.  ifietUl  Det 
Servus  gleicf)  manumitrirct  t|l , fo  fan  Dotf)  Da$  Pe- 
culium genoirunen  tocibeti,  unD  n>enn  er  ewfbbrei  cin.Rnef&t 
ju  fa)ii , (0  er  fein  Peculium  mcl)r  1 fou  ihm  aber  Da* 
Peculium  flelaiftt]  roerben  / fo  mufi  folchc*  Der  i>«r  fepa- 
ratim  melDeri.  3$  fall  CU$  Das  Peculium  fervi  ex- 
traneo legiren  , i:nb  Deu  Enectu  Dermoct)  mamunittireit. 
2Beim  mm  Das  Peculium  tmuteiuei  r»irD/  ©em  gef>om 
DflS  Augmentum  ? Rdp  2)as  Peculium  i|f  eiu®eDtl'  ei? 
tittn  extraneo  oDer  Den  fervo  ftlbft/  Der  es  gebaot , oer* 
madjet-  5tl  es  einem  extraneo  legicet  / fo  befommi  er/  al$ 
Legatarius  UflD  dominus,  auCt)  alie  acceffiones  rei  legat*  5 
fo  Derielbtl»  quovis  modo  usque  ad  mortem  teftatoris  jUa 
genw&icn.  9iad)  Dem  JoDe  Des  Teftatoris  befommi  er  fei* 
llt  incrementa  peculii  mciir , dlS  n>etd)e  ex  rebus  princi- 
palibus , e g ex  ancilla  , fundo , DaCjUgcfOmmeit-  Nant 
ftatim  a morte  teftatoris  tranfu  dominium  in  legatarium, 
adeft  rei  vindicatio,  cedit  dies,  debetur  legatum.  Ce- 
dies  htiffst  / fo  balD  Der  Teftator  Die  2Iu<sen  jrnbur,  i.  e. 
donuni  dies  ceflit , praeteriit,  jus  jnihi  tutum  cft,  tefta- 
' tor 
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De  rebus  corporalibus  $ incorporalibus. 

§.  21.  Tam  autem  corporales  res  legari  po flii nt  , 
quam  incorporales  : & ideo , quod  defundto  debetur, 
poteft  alicui  legari , ut  adtiones  fuas  hccres  legatario 
praeftet,  nili  exegerit  vivus  tcftator  pecuniam : nam 
. hoc 


tor  jam  eft  non. ens,  id)  5itl  legatarius  unt)  itlbCIJI  Mo- 
tnent  dominus.  Ergo  caftun  fencio.ut  alii  domini.  Cef- 
flt  dies,  dominus  fum,  transmitto  legatum  ad  haEredes, 
fed  nondum  vertit  diet , Id)  fati  t$  ttod)  fotbtrtl  * 

foenn  cg  ijl  nicittattb  ba  / oon  btm  id)  c$  forbcrn  fati,  ©tc 

hseres  ifl  nod)  f<itl  Ens  participiale,  ttUC  tttl  Ens  nominale, 
tt  ifl  rofa  in  hyeme  , CC  nillfj  fld)  «C|l  declarirtn.  "Si  de- 
claravit, quod  velit  hzres  effe,  dies  venit  exigendi.  An- 
tea jus  petendi  adhuc  eft  in  cunabulis , non  exiftit  in  par- 
ticipio, wic  bie  9loi{)n>clfd>c  ceben-  Si  acceffit  peculio 
ex  rebus  peculiaribus , accrefcit  legatario  quid.  Nam 
erat  dominus,  v.  gr.  tc  btfOtlltttt  bic  MuttUtC  DDtl  bCtl 
fen.  aBttm  abcc  tin  Capital  in  peculio  gerotfcn  nxkc  / & 
huic  aliquid  accrefcit , t>a£  btfOttttnt  t«r  legatarius  ntC&f. 

fomillt  aliunde  bacjlt , non  ex  re  venit.  @C  bafOUlttlf 
.t)03  peculium,  tt>te  t$  q«tDtf€tl  tempore  mortis  teftatoris. 
ex  rebus  particularibus  fbtRttlt,  fati  nidN  flCtlORl# 

mcn  rotrbtn.  ©a8  mac  fcbon  ba-  S03i$  rotati  abcc  btm 

Sn«l)t  ba3  peculium  WinaCtjCt  tuirb  ? v-  g-  Sticho  lego 
peculium  & libertatem.  Det  bcf OltUMt  111(1)1  HUC , quod 
accedit  rebus  peculiaribus , fotlbCCU  aU(1)/  It>a8  aliunde 
barju  fotnitu.  Refp.  OBit  fo  ? Refp.  Dies  ceffit  btt)  cis 
tum  extraneo  a tempore  mortis  teftatoris,  bCt)  bCIII  fervo 
Obcr  a tempore  adit*  haereditatis.  SfgaS  alfo  intra  tempus 
mortis  teftatoris  & adit*  haereditatis  IlOtl)  barjU  fOIHItlf# 
ba$  gcbortt  fctti.  Qp.  2Barum  t>ar  b«c  Servus  cincti  m* 
bern  diem,  alg  cin  homo  liber  ? Refp.  ©CII  liberis  ho- 
minibus ijl  biefeg  juin  bcilcit  pcfcbcbcn*  ©tiw  wtnn  bcc 
Teftator  bie  iMugtti  jugetl)an  / ftttb  fic  fd)on  domini , ftc 
transmittunt  ad  h*redes.  Servus  vero  non  poteft  dici 
transmittere  libertatem,  ©a  ifl  fttn  periculum  ,ti  gc^tl 
llitmanbttl  ab/  oenn  tr  gltid)  intra  tempus  mortis  tefta- 
toris & adit*  haereditatis  |lui’bt-  Pater  manumitti  pot- 
erat , liberis  in  fervitute  manentibus.  Manumiffio  eft 
ptrfonaliffima.  , 


De  Legatis. 


LL1 

hoc  caiu  legatum  cxtinguitur.  Sed  & tale  legatum 
valet : Damnas  efio  bures  meus  domum  silius  reficere  y' 

vel,  illum  are  alieno  liberare . (26) 

/ 

De  legato  generali . 

§.  2 i*  Si  generaliter  fervus , vel  res  alia  legetur, 
ele&io  legatarii  eft,  nili  aliud  teftator  dixerit,  (zj) 

De 


(16)  ©it  Res  ttttrbetl  «ing{tl)eiUt  in  corporales  & incorpo- 
rales. ©af  res  corporales  legictt  IDtrfctn  fOmietl , ifl  feilt 
•ftotiffcl-  €$  fonntn  abec  atld)  res  incorporales,  quae 
tangi  non  poliunt , quae  in  fenfus  non  incurrunt  , legictt 
ttttDtn,  modo  legatarius  emolumentum  capiat,  e. g.  U- 
lusfrudus,  aflt  Jura,  etiam  feivitutes,  it.  bflfj  t)£C  haeres 
fdmlbig  fci)»  fofl , Dtm  Legatario  ftiit  $aufi  ju  bauen , unD 
btrgltic&tn  mt^r. 

(17)  ©it  Stoici  Pjiilofophi  ntnneltll  0d<8  ba$  Genus  , ubi 

aliquid  poteft  fubfumi , Da  Dtt  Arili ot elici  uilt) 

Peripatetici  tin  genus  , (irtt  Ipeciem  unb  individuum  ^ 
baben  UBtil  nun  Dte  meifltn  3urijltn  Stoici  martn/  fo  ifl 
cS  babtc  gtfotnmen  / baf  man  in  Jure  baSjmige  cin  Genus 
nennet , roag  bie  Phiiofophi  ipeciem  nomen , unb  ba$jt»  ' 
itaigt  tine  Ipeciem  , n>a6  bit  Ariftotelici  individuum  t)uf* 
ftn-  ©aSjtnige  ntnm  man  alfo  tin  Legatum  generis , ubi 
genus  legatum  eft , e.  g.  Equum  tibi  legavi , quid  acci- 
pis? SBtnn  id)  gar  JU  general  gtctbft  l)abt , minimus  ti- 

. bi  dari  poteft.  #at  b(C  Teftator  gac  ftin  tyftfb,  mufi 
btC  haeres  btm  Legatario  pro  conditione  ejus  ein<$  fd)(lf* 

ftn , unb  jroac  fo : SEBtim  btr  Legatarius  titi  JCdcntr, 
obtc  ^uhcmann  ifl , fo  fan  tc  Itinttt  ©aul , t»it  ein  Ma- 
jor rttttt,  n)tf)Itn , gleiebroit  aud)  feintm  Major  jugtmutbtt  1 
• mteben  fan,  tintn  Xarn*Qaul  ju  rocblen ; obtc  raettn  Uu 
ntS  Da  ifl,  mufi  tc  ibm  eincl  nacb feititm  ©lanbe  faufftn. 
Jlbtrbaupt  jtebettnan labtcmobl,  baf  id)  in  genere  nubtft 
Dicmadjrttl  fan  e.  g.  fi  vinum  in  genere  fit  legatum,  fan 
man  mit  etntm  ©pjfr©l<i|jgttt  abqtroitftn  tocrbtn.  Labso 
tnet)ti(t  abtc  bod> , rotnn  btr  Teftator  5Btin  itn  SCtflec  fjdt» 
te,  fco  es  «quum,  menti  manbcm  Legatario benfelben  qds 
bt.  Trebatius  flbet’  feitlt  tS  pro  inutili,  Vid.  Differt,  me* 
at  Jr  si  Ati/. 
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De  optione  legata. 

§.  23.  Optionis  legatum,  id  eft,  ubi  teftator  ex 
fervis  luis,  vel  aliis  rebi^s,  optare  legatarium  jullerat, 
habebat  olim  in  fe  conditionem  : & ideo , nili  iplc 
legatarius  vivus  optallet,  ad  haeredem  legatum  non 
'transmittebat.  Sed  ex  conftitutione  noftra  & hoc  in 
meliorem  ftatum  reformatum  eft,  & data  eft  licentia 
harredi  legatarii,  optare  fervum , licet  vivus  legata- 
rius hoc  non  fecerit.  Et  diligentiore  tradtatu  habi- 
to, & hoc  in  noftra  conftitutione  additum  eft:  live 
plures  legatarii  extiterint,  quibus  optio  reli&a  eft, 
& dillentiant  in  corpore  eligendo-,  live  unius  legata- 
rii plures  h .credes  fint»  & inter  le  circa  optandum 
dillentiant,  alio  aliud  corpus  eligere  cupiente : ne 
pereat  legatum  (quod  plerique  prudentium  contra 
benevolentiam  introducebant)  fortunam  elle  hujus 
optionis  judicem , & forte  hoc  elle  dirimendum,  ut , 
ad  quem  fors  pervenerit,  illius  lententia  in  optione 
praxellat.  (28) 

■ ' && 


(z8)  5Bttin  btt  Teftator  gtfdgcl : Equum  ex  ftabulo  meo 
do  lego,  fo  fflll  bCf  Legatarius  ®cj)UH , at>CC  tltct)t  Dafi  bC* 
fle,  mid)  nicbt  ba$  f(t)Uct?ie|le,  nur  bal  mediocre.  2Bean 

tc  Clbtt  gqOQCl : Equum  legatarius  capiat  . quem  vult , 

fe  fan  et  ba$  belle  netjinm.  2Benn  er  il)in  im  erflen  Sali 
tkisbqli  t)dtttgtbcn  rcollen , fo  bdtieer  t)in]ugcf«$ct : 2Beb 
d)c$  er  roiu.  5Beil  et  abet  nut  gtfagtt : W«rb  aul 

meinem  sgiaU,  ili  bie  prsefumtio,  optimum  dare  non  vo- 
luiffe  , nec  peftlmum.  Ergo  mediocre  ipfi  competit. 
Jure  veteri  ^attC  Dfl$  Legatum  Optionis  tine  tacitam  con- 
ditionem, oetilibfle  roelcbet  bdS  legatum  fliebt  ad  hseredw 
transferira nuebe,  roatm  ber  Legatarius,  <t)e  trgenwi)ltt, 
fietllotbtn.  Merillius  Lib.  2 Obf.C.  8.  Hodie  autem, 
quamvis  legatarius  moriatur,  antequam  elegerit , fo  trans- 
ferijfctet  bod)  bal  jus  eligendi  aUffeilWH  hxrcdcm  , utlD 
bieier  fan  nod) , ofcngeadjM  foujl  ba^  jus  optandf  cin  jus 
perfonaliffimum  gerocfen)  tteil  !01<&<S  ex  Conflit, 

fuflin , L.ult,  C.  Ctmm.  fle  legat.  ail$  OUf  bi«  Legata  O- 
‘ , ptio- 


De  Legatis. 


ili 

Quibus  legari  potejl, 

§.  24.  Legari  autem  illis  folum  poteft,  cum  qui* 
bus  teftamenti  fadtio  eft.  (2$) 

J lus  antiquum  de  per  (inis  incertis . 

§.  25-.  Incertis  vero  perlonis  neque  legata,  neque 
•fideicommilla  olim  relinqui  concellum  erat.  Nam 
ne  miles  quidem  incerta;  perlonx  poterat  relinquere. 
Ut  divus  Adrianus  relcriplit.  Incerta  autem  perlona 
videbatur , quam  incerta  opinione  animo  luo  teftator 
fubjiciebat ; veluti,  li  quis  ita  dicat:  Ouicunque  filio 
imo  filiam  fuam  in  matrimonium  dederit , ei  htres  meus 
illum  fundum  dato.  Illud  quoque , quod  iis  relinque* 
batur , qui  poft  tellamentum  Icriptum  primi  Confu- 
les  delignati  ellent,  aeque  incertae  perlonae  legari  vi- 
debatur ; & denique  multae  aliae  hujusmodi  Ipedes 
funt.  v Libertas  quoque  incertae  perlimas  non  vide- 
batur polle  dari,  quia  placebat,  nominatim  lervos 
Hberafi.  Sub  certa  vero  demonftratione » id  eft,  er 
certis  jferlbnis  incertae  perlon*  re  die  legabatur,  vel- 
uti: Ex  cognatis  meis,  qui  nunc  funt,  Ji  quis  filiam 
meam  uxorem  duxerit , ei  hares  mtus  illam  rem  dato . 
Incertis  autem  perlonis  legata,  vel  fideicommilla  re» 
y : • - , • ; Udta, 

ptionis  exten diCtt  tPOCbttt.  Si  pluribus  fuerit  optio  le- 
gata, unt>  Dicfe  f&nntn  ni<t)t  totgtn  btc  2Bal)l  ubtctitifoiiu 
Rtrn , ber  cinc  roill  Diefeg , Der  «nbtre  j«u$,  res  dirimenda 
eft  forte.  41  Optio  generalis. 

(19)  UDtrl)fflIpt  trirb  bite  flefcatjtt:  Quibusnam  poflit  lega- 
ri? Unb  ba  bdlftl  £3  ; Cum  quibus  eft  teftamenti  fa« 
«Sio,  fcil.  paffiva , i. e.  qui  poffunt  feribi  haeredes  & le- 
gatarii dici : Hinc  legati  non  folumpoteftiis,  qui  tefta- 
mentum  facere  poffunt , fed  & qui  ex  teftamento  aequi* 
rere  poffunt.  {jftbcn  bit  Dodores  bitft  DifferenQ  in- 
ter teftamenti  fadionem  adivam  & paffivam  ttfimtXtl* 
Perfona*  inhabiles , quae  nort  poffunt  haeredes  feribi.  nec 
legatum  acquirere  poffuut. 
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lida,  & per  errorem  foluta,  repeti  non  polle,  facris 
confticucionibiis  cautum  erat.  (30)  . 

3"* 

(jo)  Olim  magna  de  perfonis  incertis  erat  controverfia. 
Vid.  Scipio  Gentilis  Trari.  de  perftnis  incertis , Dell 
Kebhan  als  tincti  Trariatum  Pofthumum  DCUiftn  laffCK. 
Joh.  Strauchics  Dat  aud)  eme  Difenaticn  de  Perfonis  in- 
cenis  qcfcDrteDen , DteHAMBERGEaautfcgm  laffen,  roorin  ec 
ganfic  Periodos  OUS  Dltlt  Scipione  Gentili  bft)#radu  5 Da.- 
J)€C  ju  qlaubcn , Strauchivs  Dabt  foltteu  ‘IraBat  in  MSCta 
cjehabt  bti)  fciucc  Differtation  i Denn  Dainabll  f)at  it)fi  Re«- 
han  no4  Hictjt  edicet,  Qu.  An  perfonis  incertis  poflit 
legari  ? Refp.  Haeres  decernere  debet  de  h.eredirate  ani- 
mo confulto  5 ultima  voluntas  fofl  certa,  determinata  fepn- 
5Cenn  tet)  abtc  fp«d)<:  tempore 

Saxoniae  f<un  IDICD , fofl  1 00000.  3Il!)lr.  DaiCtl/  incer- 
tum ett , an  t»en  benefet  Dei'  Teftator  ? Qin  niemanb  / Da 
ijl  ftilK  voluntas  certa  , juridica  , feitlC  fementia  jufta, 
digna  homine  gravi,  conilam  i Stoico,  ex  hac  vita  exeunte. 

Dabec  fonte  aud)  olim.BidH  eitimabl  D«n  Civitatibus, Mu- 
nicipiis unD  Collegiis  , ettuaS  legicet  tOtcDen^  quia  vix 
poterat  fieri , ut  omnes  cernant , Sc  de  hereditate  aut 
hxrede  decernant  . cum  interea  univerforum  in  haere- 
ditate  cernenda , atque  adeunda  animo  ac  voluntate 
opus  fit  Ulpianus  Frngm  T.  n-  Conf  Gdndlingii  Diff. 
de  Principe  barede  ex  tefl amento  civium  Cap.  j.  ©UC* 
Dt  abec  enbfid)  t>on  Den  Imperatoribus  uerflaitet  unD  Dafuc 
geDalten,  Da§  e$  genug  fet) , fi  voluntas  tefiatoris  exitum 
habere  poflit , unD  Dajj  Die  perfona  incerta  Dpd)  certa  R>tC» 
ben  tan-  ©ernemltlD  fud)te  Justinianus  Die  teflamenti  fa- 
Aionem  leidu  ju  mac^en/  Da  feltige  fotui  fchrcec  gemadjel 
wurDe.  fonnen  abec  btt)  becgleicteu  perfonis  incenis 
ojft  groffe  dubia  tntjleben,  j.<£.  in  91ucnbetg  Datte  etuee 
fetnem  &tid)t>?8atec  cin  Legatum  btemadjet , er  batte  abec 
Jlttttn  acDabt,  quaerebatur;  50CC  D08  Legatum  Dabttlfolr 
((  ■ £)(C » n>elct)cr  tempore  conditi  teflamenti , i)D<C  DtC/ 

n>Cld)(C  tempore  mortis  DC$  Tcllatoris  Q5tid)t  j 5>atCl’  gt» 
nwM  i nuiroc  fuc  Deu  Ic^tan  gefpr  ortjen , rceil  Die  in- 
tention  bes  Tertatoris  gtrotfen  ftpn  itiu^,  Dafj  btcjcntge , Dee 
tempore  mortis  fem  25tid)t ; CBatec  fct>n  rcerbe , e8  tiatvetl 
' folle  J Detm  Das  Legatum  Dflt  Cl)CC  ftintll  Efferi.  JustINIa- 

' nus  fagte ; Sufficit>vati  c*  Deinad)  fan  geroif  roecben/  rocim 
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yus  antiquum  de  pojllumo  alieno. 

§.  2.6.  Pofthumo  quoque  alieno  inutiliter  antea  le- 
gabatur. Eft  autem  alienus  pofthtunus,  qui  natus 
inter  fuos » ha?res  teftatori.  futurus  non  eft.  Ideoque 
ex  emancipato  filio  conceptus  nepos , extraneus  erat 
pofth umus  avo.  (ji)  ' }ut 

ti  flleid)  jtfjt  incertum  i(l.  Quid  fi  pauperes , fi  Sanftus 
aliquis  , v,  g.  Michael  , Auguftinus  , Gan^blphus  fcri- 
batur  > ut  legatum  habeat  ? ©et)  b<IH  Gangolpho 

ouomc  einec , man  rofifte  and)  md» , ob  bad  Legatum  geU 
tcn  foltc  ? ob  ei  it)in  and)  anqentljm  n>are?  ob  er  ac- 
ceptirte  ? <£r  n>u|1e  ja  nid)!$  baoon , roie  man  it)m  benti 
ttroas  oermac&en  ronte  1 SXber  ber  anbece  antroorteit: 

Qui  tacet , confentire  videtur.  S.  Gangolphus  tacet. 

Ergo.  >23enn  feine  Jticdx  Da  ifl/  Die  fo  beiffet , fo  ifl  oet* 
mutt)lict> , bof  er  ti  btr  Jtird)e  trrma-hei  baben  molle , in 
,bie  ec  ctnqepfarrct  roar.  Christus  haeres  five  lega- 
tarius fcriptus  pauperes  denorat  ex  interpretatione  ufu- 

ali.  ' Da  appliciret  er  bte  Di<fta  n.T.  oon  oen&cmen, 
oon  eijriflo  : @tciig  (tnb  bie  'Jlrmeti.  58eo  bcn  tornem 
crlaubie  man  aud)'  certis  Diis,  nid)t  omnibus,  legata  ju 
mrmad)cn.  Vid.  Rad  Fornirivs  tn  Quotidianis.  Dic 
Sacerdotes  naf)inen  ieraladim  Legata  n>tg/  unbroanbun 

fit  au  beil  cultum  fanorum. 

(t i)  Pro  perfonis  incertis  rottrbcn  atld)  bie  Pofthumi  qe* 

balttn,  bcittcqen ibnen  nid)t$  legirei  merben  forne,  fon» 
berlid)  aber  einem  Pofthumo  alieno  ootc  extraneo/  rocil 
man  nidbt  roeifl  / ob  er  aud)  roerbe  gebol)ren  merben , ob 
bie  §rau  nid)t  roeroe  abortiren,  ober  tin  tobtcg  ober  mon* 
ftreuftgjtinb  jur  ®elt  brinaen?  Ob  nun  j.oar  tiad)ge* 
b*nb<  bie  ^Euritlcn  oermeonet , baji  einem  Pofthumo  pro- 
prio legiret  roerbtn  lonne  , nictu  aber  eiuem  Pofthumo 
alieno,  conf  Rebhan  dt  perfonis  incertis  Strauchii  DiiT. 
de  perfonis  incertis , fo  ijl  bOd)  anje^O  fcin  ^nxifftl  / ba# 
aud)  einem  Pofthumo  alieno  legiret  trecotn  fo-me.  3UfO 
mar  biefe  Sententia  teftatoris  bOd)  lli(t)t  jufta , folennis , 
gravis , certa,  ©qg alie  Jus  i)ienq  root)l  iufammtn.'  'IBenn 
id)  deliberato  animo  jlcrben  H)iO  / Uiu£  id)  ja  fcntentiam 
cenam  {)ab<n.  ©et)  Den  incertis  perfonis  ift  fcin  deli- 
beratus animus.  Pofthumus  debebat  efle  legitimus.  Poft- 
humo ex  virgine  Vefbfti  nihil  relinquitur. 

Uj  (J2) 
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Jus  novum  de  perfonis  incertis  pofthumo 

alieno . • ' 

§,  3.7,  Sed  nec  hujusmodi  fpecies  penitus  eft  fine 
jufta  emendatione  reiida , cum  in  noftro  Cpdice  con- 
(Ututio  pofita  fit,  per  quam  & huic  parti  medemur» 
non  folum  in  hxreditatibus,  fed  etiam  in  legatis  & 
fideicommilUs  : quod  evidenter  ex  ipfius  conftitutio- 
nis  legione  ckrcfcit,  (3  z)  Tutor  autem  nec  per  uo- 
ilram  contlicutionem  incertus  dari  debet-,  quia  certo 
judicio  debet  quis  pro  tutela  fqje  pofteritati  cav«- 
re,(5j)  '■  r- 

, ‘ : _ 'J-  De' 

(jr)  oiim  fonte  tin  Pofthumus  alienus  |map  jimtlSrbtn  ein» 
cefeijt  nwben , abec  nid)t  Legatarius  ftotu  ©enti  bit  2fu* 
ti|l«n  raifonnirten  alfo  : (jin  fibus  emantipatus  |fl  tifle 
perfona  aliena  fetttetn  Porthumo.,  bec  alfo  aud)  afienu* 
i(l , fo  fau  id)  ifotn  begmeqen  Cein  Legatum  atben , rottl 

id)  fpecialiter  an  ibn  benefen  inu|.  Singulariter  enim  le* 

fatum  cft  titulus  lingularis,  igin  anber$  id  ii  / mmt 
tet)  ibn  imn  £rb«n  inftituirt : ©tnn  Da  hl  a«nufl  / bag 
id)  nue  generaliter  an  ibn  benefe , weld)t$  utn  htjlp  mtftc 
ongcbft/  ttad)Dctn  t«eodosiws  juniar  ntcorbntt  i bajiaud) 

cin  Emancipatus  bie  (jpbfcbatTt  auf  feine  flinbtc  transferi, 
r«n  fau , unD  bec  Prstor  noc6  baeju  and)  # wnn  ba$  Te- 
ftamentum  defe&uofum  rDOC  , honorum  polfeffionent»  tp* 

tbtiltt/  marum  folle  man  btnn  nunaud)  nid)t  cinen  Poft- 
humum  aljequm  fompl)l  inftituiptn,  alg  il)tn  «in  legatum 

ftb«n  fonnen  / menn  ba$  tellamentum  perfeftum  ifl. 
'er  fideicOmmifliim  olim  tamen  relinqui  poterat  poft* 
humo  extraneo,  «Ruti  a&CC  1)01  JvsTiNiaws  conlcqucro» 
ruent  raifonniret  / Uttl)  fideicommiffum  betn  legato  g(tid) 

fltmad)«(.  ©iit  alfo  ba$  m/  fo  mug  ba$  aubert  au$- 
aelten, 

(33)  ©a  tnan  nun  ein«tn  Pofthumo  alieno  tin  legatum  at» 

ben  fan  / poflqmne  quoque  tutorem  incertum  in  tefta- 
1 mento  dare  ? Refp,  neg.  tutor  debet  effe  certus,  30tp 
Teiiator  mtfl  ftinen  JCitibcrn  oorfltbtn , ba  mu|j  id)  tin  cer- 
tum conlilium  ba&tn , fonbtciid)  ba  tin  tutor  teftamen- 
tarius  ftintp  rotittpn  Confimution  »onni>tl)tn  bat.  SKan 
mujj  nsijftn/  ob  man  fid)  auf  ben  Tutorem  unbftintSicb» 

ikD* 
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De  poflkumo  alieno  h&rede  injlituto. 

§.  2g.  Pofthumus  autem  alienus  hxres  infticui  & 
ante  peterat,  & nunc  poteft.  Nili  in  utero  ejus  fit, 
quae  jure  noftro  uxor  elle  non  poteft.  (34) 

De  errore  in  nomine  legatarii* 

§. %•>.  Siquidem  in  nomine,  cognomine,  praeno- 
mine, agnomine  legatarii  certator  erraverit,  cum  de 
perfima  conftat,  nihilominus  valet  legatum.  Idem- 
que  in  haeredibus  fervatur.  Et  recte.  Nomina  enim 
lignificandorum  hominum  gratia  reperta  funt : qui 
fi  alio  quolibetmodo  intelligantur,  nihil  intereft.(j  5) 


Uct)Hit  B<riajfen  f&nne.  Tutor  igitur  incertus  dari  non 
poterat,  quamvis  legatarius  incertus. 


(14)  ©Ufie  Obttl  not  3 a. 

(?t)  5Benn  bet  Teftator  inJStiKnnung  bc$  Legatarii  gtirref, 

Qu.  An  legatum  fit  inutile?  Refp.  neg.  (g$  ji^ctflCI  jttKUV 
toa^bttjtnige/  qui  in  nomine  erravit , nid)IS  getVlffe^  an* 
fltbuitet  t)a&t.  Sldcin  ba  toi<  nomina  blof  fignificandorum 
hominum  caufa  titujefl'lt)rct  IBOtDctl  / flbCC  (bttl  nid)t  110* 
tl)ig  Htib  , ocnit  mati  aliunde  erfennen  fan  / mett  mati 
flemeonet;  fo  tfl  and)  bite  genuq/  n>«ntt  anbere  umildnbe 
bit  $trfon  bes  Legatani  befannt  tnad)en > btnn  menti  id) 
aliunde  mcn  DtC  Teftator  atlbettlctl  tDOUtn  , (Obrau« 

d)t  id)  fetnen  Stamen.  St  lan  fid)  oerfct>rieben  fjahen.  No- 
mina funt  figna  rerum  i nj.tltl  id)  nutl  rem  ipfam  n)ti({, 

»tt  brtiimmtfC  fid)  um  ba$  Signum  ? Sufficit,  aliunde 
innotefeere  polle,  gj?an  fan  tutoegen  nid)i  faejett , ba|j 
bet  Teftator  nidjt  flcfc^cit  geroefen,  btntt  Das  bajegtut  btti  7 ’ 
geftbeiufUn  geuttn  , baf  ftt  fid)  occfdjretben.  >H5aS  pro- 
nomen, agnomen  , cognomen  gttwfen  , fan  mati  e.  gr. 
fajfttl  an  Publio  Cornelio  Scipione  Africano  , ba  ijf 
pronomen,  nomen  gentis,  agnomen  & cognomen.  Vid. 
Carolus  Sigonius  de  Nominibus  Romanis  in  Thefaur» 
Graviano.  ®<int  Opera  ftnb  and)  oflt  jti  5raiitffnrt  g<* 
brutft/  aujlti-  mas  vtde  Regno  Italia  gtfd)rie&m  Dat-  Er- 

j TOr  non  attingit  voluntatem  , nJCtltt  id)  <8  HUC  aliunde 

bttfabt-  (gttt  anb«r$  abtc  mare  (8/  menti  man  gac  nidH 
»nTen  fonte  1 and)  feineumfldnbt  bertjaiiDen  rodren/tooc* 

4 , auS 
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De  falfa  demonflratione. 

§.  jo.  Huic  proxima  eft  illa  juris  regula  : falfa  dc- 
monftratione  legatum  non  perimi.  Veluti,  fi  quis 
ita  legaverit : Stichum  favum  meum  vernam  "do , tege. 
Licet  enim  non  verna,  fed  emtus  fit  fi  tamen  de  (er- 
vo conftat,  utile  eft  legatum.  Et  convenienter,  fi 
ita  demonftraverit : Stichum  ftrvum , quem  a Stje  emi , 
fi tque  ab  alio  emtus,  utile  eft  legatum,  fi  de  fervo 
conftat.  (3  6) 

De  falfa  caufa  adjeBa. 

§.31.  Longe  magis  legato  falfe  caufa  adjecta  non 
nocet:  veluti,  cum  quis  ita  dixerit:  Titio , quia  me 
abfinte  negotia  mea  curavit , Stichum  do,  lego-,  vel  ita.* 
7 itio , quia  patrocinio  ejus  capitali  crimine  liberatus  fum  % 
Stichum  do,  lego.  Licet  enim  neque  negotia  teftato- 
ris  unquam  gellerit  Titius,  neque  patrocinio  ejus  li- 
beratus fit,  legatum  tamen  valet.  Sed  fi  conditio- 
naliter  enunciata  fuerit  caufe  , aliud  juris  eft : veluti 
hoc  modo:  Titio,  fi  negotia  mea  cur  avem,  funium  meum 
do,  lego.  (37) 

. . : De 

cui^  man  fdjliefftn  fonte , aen  lier  Legans  gemepnef.  Conf. 

Gundlingiarta  in  b(l'  Differt.  UOfll  ^rrtlpum. 

(3  6)  Falfa  demonftratio  quoque  non  vitiat  legatum  , fo 

nmiigatgbec  3ml)utn  in  Stamen-,  |.€-  nxnn  eg  I)ieflk: 

Stichum  fervum  meum  vernam  do  lego  5 eg  ifl  abtC 
fem  verna , fed  aliunde  in  domum  venit,  fo  licgtl  nittlS 

fcaian  / fonbtrn  cs  ifl  frt)on  genug , roenn  nue  ein  Jtnedjt 
tiorbanbcn,  Der  Stichus  fietffet , tc  mag  vema  f<on  obec 
tit(t>r  i t>enn  Die  demonftratio  (jattc  ja  auct)  tnof>(  fiat  n>eg* 
bleiben  fonntn.  3ftaii  tennet  tten  Servum  ol)nt  bieji  rcol)(, 
totnn  eg  fflOIl  rrictjt  baf)«t>  jlUtlbt»  Item  Paulo  barbarofl* 
lego  centum , legatum  accipit , n«nn  tr  fileid)  feilKH  tO* 
tb«H  SSact  t)at  i Dag  fonte  mgblciun , Dag  legatum  galt 

and)  fine  demonflratione  tali. 

(|7)  Idem  obtinet,  fi  falfa  eaufa  adjeftafit,  beflH  bie  rf)Ut 
IPifbiC  |Ut  Cajo  do  lego 1000.  tha- 

lerosj 
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De  fervo  hxredis. 

§.  3 2.  An  fervo  harredis  redte  legemus , quaeritur. 

Et  conftat,pure  inutiliter  legari  , nec  quicquam  pro- 
ficere, fi  vivo  teftatore  de  poteftate  haeredis  exierit: 
qaia,quod  inutile  foret  legatum,  fi  ftatim  poft  fa<ftum 
teftamentum  decefliflet  teftator , hoc  non  debet  ideo  ' 
valere, quia  diutius  teftator  vixerit.  Sub  conditione  • 
vero  rede  legatur  fervo, ut  requiramus,  an,quo  tem- 
pore  dies  legati  cedit,  in  poteftate  haeredis  non  fit.  (3  8) 

De  domino  h&redts, 

§.33.  £x  diverfo,  haerede  inftituto  fervo,  qum 
domino  -redte  etiam  fine  conditione  legetur,  non  du- 

bita- 


leros . o«il  cc  fo  qut  prcDiqen  fan.  Da  tt)U(  nid)t$  juc 
, Dafj  bie  Caufa  falfd)  / UllD  Der  Legatarius  ettt  ' 
ftblcct>f«c  'prebigte  tfl j bennid)  lan  ja  aucb  liberalis  fetm 
line  caufa  adjeda.  ®|H  anDttf  tvdte  e$  , ttetm  Dtt  hae- 
res betDtifeil  fonte/  Da^Dicftl  Dtt  principalis  caufa  legati 
gcn>cfen  / unb  bap  Der  legans,  nunn  er  geroufi  fidite  / Daf 
folebe  fa(fd)  f«t) , it)i«  nid)t$  legiret  baben  rourbe-  DiefeS 

onus  probandi  liegetDtOl  haeredi  ©b.  2Ba3rt!>tr  f©  en  paf- 
fant  a IS  ein  terminus  complexus  eingerudet  ijt,  f(t)aDet 
nict)t,  heee  faifum  fit.  (£g  fbtntnt  Dacauf  an , »n  pr*- 
cife  propter  hanc  caufam  teftator  legaverit.  De  Lega- 
to fub  conditione  & modo  relido  fyabcn  ttit  ©bin  fCf)0U 
gebanbelt.  ■ - 

(jg)  Qu-  An  ferro  heredis  legari  poflit?  Refp.  Pure  ge* 
l)(t  ti  nilDt  an.  Dominus  enim  & fervus  habentur  pro 
una  perfona , haeres  vero  non  poteft  fimul  elfe  haeres  & 

' legatarius,  feu  ador  & reus.  DirOpalbin  ift  (Uld)  ettt 

fold)tf  Ugatum  ungiiliig  , nwm  gleid)  bernact)  Der  SCnedjt 
' manumittiret  tDUrbt  : Nam  quod  ab  initio  non  valet, 
ex  poft  fado  non  convalefcit.  2Bmn  t$  abtr  fub  con- 
ditione gef<bitl)tt,  j.<£.  Maevius  fofl  <£rbt  fcpn,  unD  feh, 
nttn  5?n«d)t  Sticho  t>ermad)e  id)  1000.  fl.  roenn  er  roirD 
manumittiret  ftUIt  / valet  legatum  , unD  fan  Die  regula 
Catoniana  nidjt  appliciret  nwben , WCll  in  condnionali- 
bus  poffeffionibus  unD  legatis  ba8  initium  erfl  fOUUni# 
tcenn  Die  Conditio  exiftiret , unD  DIC  Manumiffio  gea 
fdjetnn- 

Kkf  / <)» 
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bitatur.  Nam  ctfi  ftatim  poft  fadfcum  teftamentur» 
deceilcrit  teftator,  non  tamen  apud  eum , qui  hieres 
fit , dies  legati  cedere  inteiligitur  : cum  hxrcditas  a 
legato  feparata  lit , & poflit  per  eum  fervum  alius  < 
bxres  effici,  fi  prius,  quam  ju Ilii  domini  adeat , in 
alterius  poteftatem  translatus  fit  •,  vel  manu  mitius  ipfe 
haeres  efficitur : quibus  cafibus  utile  eft  legatum. 
Quod  fi  in  eadem  caufa  permanferit,  Sc  jullii  legata- 
rii adierit»'  evanefcit  legatum.  (59) 

, De  modo  ratione  legandi.  Dt  ordine  feripturx. 

§.  3 4.  Ante  haeredis  inftitutionem  inutiliter  antea 
legabatur  : fcilicet,  quia  teftamenta  vim  ex  inftitu- 

tione haeredis  accipiunt,  & ob  id  veluti' caput  atque  - 

fundamentum  inteiligitur  totius  teftamenti , hxredis 
inftitutio.  Pari  ratione  ineq  libertas  ante  hxredis  in- 
fiitutionem  dari  potata t.‘-  :Sed  quia  incivile  elle  pu- 
, tavimus , feripturx  ordinem  quidem  fequi  (qilod  & 
ipfi  antiquitati  vituperandum  fuerat  vifUm)  fperni 
autem  tcftatoris  voluntatem , per  noftram  conftitu- 
/ . i:  - tio- 

(»«)  anbecn  Saa,  roenn  bec  Servus  ium  £rbtn  einqefes 
fttt  roact,  unb  feinem  $crrn  ein  legatum  pr*ft>cen  fotte  / 
valet  legatum  > etiamfi  pure  reliftum  fit.  ©enti  Ob 
, f0on  ft&tinet,  quod  non , (tui  obigee  Raifon  , quod  do- 
minus & fervus  habeantur  pro  una  perfona  s |o  gcl)£l 

beiuiod)  an-  Senii  e«  fan  ja  , bajl  bec  Xntfyt 

fttn  » ico/  c.  g Daji  ibn  bec  $ecc  manummicet  obec  t>tc* 
lauffit-  ©enn  bec  $ecc  fan  ti  bite  mad)cn , nne  <c  tua. 
^ftbie  gcbfibafft  boctbeilbatftiflec , ais  ba$  legatum  ,fi> 
btbdlt  <C  btn  «IU(bt/  & fic  perimitur  legatum  : jjl  abtt 
bag  legatum  eoctbeilbafftigtc , «Wbtc  erbfcMff/  fo  fati 
<r  btn  «nectit,  m gefagt,  ctitroebec  «“ummitcn ' obec 
eecfauffen , fo  bcfomtm  tc  baS  legatum,  2Bentt  bec  ffnccbt 
nilbt  manumitticet  roirb , foflilt  Das  legatum  mt&t/  lW 
Edm.  Meriluus  in  Comment.  ad  h.  I.  obfervittt-  Sine 
conditione  hic  nihil  legari  poteft.  ©fi  differentia  J®1* 
ffyn  bepbeil  Cafibus  i(l  admodum  exigda. 


(4o) 
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tioncpi  & hoc  vitium  emendavimus  , ut  liceat  & ante 
Haeredis  inftitutionem,  & inter  medias  haeredis  infti- 
tutiones,  legatum  relinquere,  & multo  magis  liber- ' 
tatem,  cujus  u fiis  favorabilior  eft.  (40) 

De  legato  pojl  mortem  hxreduy  vel  legatarii . 

§.3  5 . Poft  mortem  quoque  haeredis  aut  legatarii 
fimili  modo  inutiliter  legabatur:  veluti,  fi  quis  ita 
dicat : Cum  heres  meus  mortuus  fuerit , do , lego.  Item : 
Pridie  quam  bures  aut  legatarius  morietur.  Sed  fimili 
irtodo  hoc  correximus,  firmitatem  hujusmodi  legatis 
ad  fideicommiilorum  fimilitudinem  prarftantes : ne 
in  hoc  cafu  deterior  caufa  legatorum,  quam  fideicom- 
miliorum,  inveniatur.  (41) 

Si 


(4®)  ©it  9l5ltKC  fagttn  : Haeredis  inftitutio  eft  bafis  tefta- 
menti  i t>at)«c  mu(ie  in  ibctr  recbien  Drbnung 

oefcfset  tvecbeit , unb  allDenn  fonttn  ecfl  Die  Legata  folgtn- 
Oiim  n>artnjiefo  accurat,  baf , roetin  ciner  jutcfi  legits 
It/  uno  t)«mad)  ben  @cben  inftituirte , fo  btfamtn  Dic  Le- 
gatarii nid)t$.  Justinianus  t)dt  Diefc  Subtiliiaf  aufgtbpbeR, 
linD  gefagt  : Sufficit,  adefle  inftitutionem  haeredis;  ubi 
h*c  eft,  ibi  eft  teftamentum,  ibi  etiam  valent  legata. 

TheoreticeilttSttODC,  id)  HtUg  tC(l  Dtn  ©CUnD  UgMl, 

ObtC  roal  nutyt  (i  in  praxi  ? edentia  teftamenti  |f|  D0$ 
Da,  ob  glcid)  nid)t  nad)  DtC  Tabulatur,  nad)  DtC  Theorie 
afltS  abgemeffcn  i(I.  3Bec  ftudictt  boet)  Die  Theorie  fo  ac- 
curat , fonbeclid)  unite  gemeinen  Heuten/bie  legirtn? 

^41)  £>tec  i fi  Dit  Sragt ; An  poft  mortem  haeredis  legari 
poffit  l v.  g.  fi  ita  legetur  ; Cum  haeres  meus  mortuus 
fuerit,  do  lego  Cajo  100.  Olim  fonlt  <$  frtplid)  ntC()t 
gefe&tben , Dtnn  ba$  legatum  entpfieng  tinec  oon  Des  h*re- 
dis  $rinben/utib  teitbee  tt>n  / atftinen  (pDitu , fonte  man 
)’a  feine  aftionem  ad  prxftandum  legatum  flnfleQcn.  Si 
haeredis  haeres  illud  praeftare  debet,  fo  gicng  CS  flUCf)  llict)!  011  j 
Dtnn  Det  ifi  nid)t  honoratus,  ergo  nec  debet  efle  onera- 
tus. Attio , quae  adverfus  nos  non  coepit , neque  adver- 
fus  haeredes  noftros  tranfit.  Stflein  Justinianus  fagtt  : 
* 2Ba$  bcaucfjet  eS  Diefer  ®ubtilii<$t , genug  baji  Des  haeredis 
haeres  DabPIl  Avaxuage  t)at  / Daf  <C  Dic  €cbf<$X)ffl  bOttl  de- 
' / fun 
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Si  pcentt  nomine  relinquatur , adimatur , vel 
* ' | ' ' transferatur . 

§.  3 6.  Poena:  quoque  nomine  inutiliter  antea  lega- 
batur, & adimebatur , vel  transferebatur.  Poenae 
autem  nomine  legari  videtur,  quod  coercendi  haere- 
dis caufa  relinquitur,  quo  magis  aliquid  faciat , aut 
non  faciat:  veluti,  fi  quis  ita  lcripferit;  Hier  es  meus » 
fi  filiam  fitam  in  matrimonium  Titio  collocaverit  j vel  ex 
diverfo:.  Si  non  collocaverit  t dato  dtcem  aureos  Sejo  > 
aut  fi  ita  fcriplerit : Hares  meus , fi  fervum  Stichum 
alienaverit  i vel  ex  diverfo  : Si  non  alitnavtrit , Titio 
decem  aureos  dato . Et  in  tantum  haec  regula  obferva- 
batur,  ut  quam  plurimis  Principalibus  tonftitutioni- 
bus  fignificaretur,  nec  Principem  agnofcere,  quod 
ei  poena:  nomine  legatum  fit.  Nec  ex  militis  quidem 
' teftamento  talia  legata  valebant*:  'quamvis  alis  mili- 
tum voluntates  in  ordinandis  teftamentis  valde  obfer- 
vabantur.  Quin  etiam  nec  libertates  poenae  nomine 
dari  poile  placebat : eo  amplius  nec  haeredem  poenae 
nomine  adjici  polle,  Sabinus  exiftimabat : veluti,  fi 
• ■ quis 

' funAo  bcfomnu  , bie  (iflentlid)  oon  btm  primo  teftatore 
bercilbcet-  3llf0  id  «$  ebm  fo  »iel.  Haeredi*  haeres  ipfi 
hoc  praertato,  2Benn  (S  t)ic|je ; Pridie  mortem  haeredis 
legatum  habeat  Tiro , DOS  fitXUlCl  abfurd.  2Bl<  fan  DtC 
Teftator  DOtl  DCttl  t006  fcincS  (£C&tn  roiffen  ? Justinianus 
a&er  fagei : 3d>  laflfe  aud)  tnefes  3U ; benti  es  fan  fcod) « 
poft  fado  qeioiiTec  roerbm , roeld)<S  bas  pridie  geroefen. 
Dies  non  venit.  SRacbOtllt  «r  «nmat)l  oon  bcllt  rigore  ve- 
teri afrgegangen  / facile  hic  etiam  aliud  ftatuit.  TJtntl 
et  raifonnirte  ttUbet  fo  : 9J?ail  fonte  bod)  ben  Legatarium 
gfaviren,  fi  quid  per  verba  precativa,  fideicommiffaria 
legaverit,  unb  (S  tUtlflen  bCffllCKtcn  fideicotnmida  etiam 
poft  mortem  haeredis  fiduciarii  reftituirtt  rotCDen.  ©<* 
fiet  tS  nun  ba  an , fo  muj)  eS  and)  m legatis  ange&CR/ 
^ lotii  ia  bit  fidcicommiffa  unb  legata  CUWHDCC  exaiquiftt 

woeben. 
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quis  ita  dicae  : Tuius  'hkrts  t) U ; fi  Titius  filiam  fuam 
in  matrimonium  Sejo  collocaverit.  St  jus  quaque  haresefio . 
Nihil  enim  intererat,  qua  ratione  Titius  coerceretur, 
utrum  legati  datione , an  cohxredis  adjectione.  Sei 
hujusmodi  fcrupulofitas  nobis  non  placuit : 6c'  gene- 
raliter ea,  quar  relinquuntur,  licet  poenae  nomine 
fuerint  rcli&a,  vel  ademta,  vel  in  alium  translata, 
nihil  diftare  a caeteris  legatis  conftituimus.y^l  in  dan- 
do , vel  in  adimendo , vel  in  transferendo  : exceptis 
videlicet  iis,  quae  vmpollibilia  funt,vel  legibus  inter- 
diCta,  aut  alias  probrofa.  Hujusmodi  enim  teftamen- 
torum  dilpolitiones  valere,  fecla  meorum  temporum 
non  patitur.  (42)  * ■ ■ ' . ' ‘ ' 

TITU- 


(41)'  Ve  legatis  pegna  nemine  relidis  f)dt  ByNXERSHOiK  tfl  Pra- 
termijf.  nutn.j.  tiimt  btfoHberu  Tradat  gtfcl)rit&tn,  unb  Die 
sDicprttuigcn  Dtc  (SeU&rtttt  nnqefuljret.  <£r  meijtwt/  «s  f<$ 
unmbfllict)  n>af)t , roas  Justinianus  t)iec  fpric&t  i ti  f(t)  biec 
tint  Difficultas  inextricabilis  unb  (in  Falfum  Pori)(MbCH- 
(Er  bdu  Dafht,  bafi  Tribonianus  nid)t  ()(tCM|l  / IDAS  Die 

Slltcn  barunter  ocrilanton,  mbem  nact)  benen  in  btefem  S-bcoa 
(jebtact)»n  Cafibus  feinUnurfdjeib  unter  b(n  Legatis  condi- 
tionatis  unb  beti  Legatis  poenae  nomine  relidis  ju  ftnbcrt 

fto , roddx  erllere  jebotb  afltKtt  gultig  qeroeftn ; tS  ftt)  btau 
■ nad)  nur  ba$  jtnige  etn  Legatum  poenx  getpefen,  nwun  ei* 
Item  aliquid probrofi  vel  illiciti  JU  prxftirdt  auftCltfltl  1D0C* 
twn  5 btnn  nwnu  baSjtnigc  crlaubet  fet) , rcal  btc  Teftator 
bern  Haeredi  fluferUgtt  fub  poena  legati  folvendi , fo  nnVbC 
ft(b  bccHxres  bcjfeu  nictu  nwigtrn  fimnen  > fet)  abec  bie  Con- 
ditio impoffibie,  fo  fet)  ber  £cbe  ofonebem  nici)t  fcbulbig , 
beil  Voluntatem  fellatoris  jU  exequirttt.  SlQtin  t(  tfl  JU 
tpiffen  , ba(l  ade  biejentge  Legata  pro  poenalibus  gd)alttn 
\ «turben/  roortn  bem  (Erben,  um  ibn  blofi  ju  vexiren,  rote» 
Der  fcine  Sfteigung  unb  ju  feinem  £ort  / unb  ba»on  cr  beo 
Iwn  Sflugern  nur  utwl  dngejeben  roorbtn  / etnwtf  injungiref 
nmcoe.  £wn«  ba  bem  Teftatori  jufletKi  / ouf  ben  h*re- 
redem  (in  Beneficium  Durcf)  ftltl  3Wtn<Ut)tlM|?  JU  conferi- 
t(U,  unb  bic  legatarios  per  legatum  JU  honori  ren  > fo  ®UCa 
bc  etfl  legatum  , cui  talis  poena  addita  erat,  pro  inrali- 
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TITULUS  XXI. 

DE  ADEMTIONE  LE- 
GATORUM ET  TRANS-  , 

LATIONE. 

De  Adetntione . 

ADemtio  legatorum , five  eodem  teftamento  adi- 
maritur,  five  codicillis,  firma  eft.  Sed  & live 

• con. 

. , % 

do  «bafteii,  n>el(  Da$  fein  honor  ijl/  nxntt  t>it  urt* 
gemii  ifl  i Derui  njenn  Dec  ®c6e  Dtn  voluntatem  teftatom 
exequiM/  fO  befOintUt  &<C  legatarius  111(1)15/  folgltcf)  ifl  (S 
contra  principia  i nam  re  vera  nullus  honor,  nullum  le- 
gatum adefl.  , nili  per  accidens  , ®tnn  neitilic!)  DCC  6r&< 
Dit  poenam  adje&am  tCfoDetl  IDifl*  3^1  i(l  Det 
Differt,  de  Principe  harede  ex  teftam.civ.  p.  77.  aU(D  Ditf< 
5Jfaiecie  DeiuDiet  : An  legatum  p«n*  loco  reliftum  va- 
leat  ? Tempore  Augusti  fpntC  man  legata  poenae  nomine 
BCClaffcn-  Antoninus  Pius  Dat  fltll  tCfltll  DCCbOtCtl  / lega* 
ta  poenalia  ju  ttIQCDtrt-  Vid.  Jul  Capitolinus.  Justi- 
nianus erlaubete  ti  IDieDeC-  Exemplum  : Maviut  hfres 
eflo,  epitaphium  ponat  lingua  Latina , Hi  hoc  faciat , J nivat 
Cajo  100.  £)it  Raifon  Del  Antonini  ®flc  : Quem  hono- 
ro , illum  punire  nolo.  Atqui  haeredem  & legatarium 
honorare  volo.  Ergo.  BynkersHoek  mtt)nCt  / «I  ftt)  jd 
fcteftl  nicftrs  flllDerl  / aI5  cin  legatum  conditionale , uno 
ante  Justinianum  f(f)0n  fO  (JCflOltetl-  Omnis  conditio 
etiam  ante  Justinianum  apponi  poterat , modo  non  fit 
probrofa , femper  valuit  legatum  conditionale.  Ergo 
novi  nihil  conltituit  Justinianus.  At  vero  inftituero 
aliquid  novi  voluit.  Ergo  fati  Utllttoglid)  iDCltlC  fttjtl  $ 
mi  Justinianus  in  hoc  §.  fpricDt.  Ergo  inexplicabilem 
putat  hic  latere  difficultatem  JCtusBelga.  3}ttUl  de  con- 
ditionibus impoffibilibus  & probrofis  ttDtl  tttatt  nid)t,  Die 
njtrDen  O^neDem  pro  non  adje&is  (jcDblttlt.  Verum  Bvn- 
xershoek  non  intellexit  Justinianum,  licet  lit  JCtus  in 
Belgio  doftiffimus  omnium,  5CR<ltl  lUjtt  ttlit  iuft,  ®t« 
tC  Dtll  Pagsnstkcher  gejtMif  tl ; Ob  Cl'  flUlCt)  Ddtna^U  HDCt) 

junfliuflf*  ^fliiflmniff JvsTiNiANUitiwg/Da^ man 

nt 
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conttariis  verbis  fiat  ademtio:  veluti,li  quis  ita  quid 
legaverit : Dt,  tego , ita  adunatur : Non  do,  non  tego : 
live  non  contrariis,  fcd  aliis  quibuscunque  verbis.  (1) 

; - ; . • » / d* 

ut  legatum  f}inlWli1|jfn  fub  conditione  impoffibili , turpi , 
abtr  pour  le  refte  gct)Pien  aQi  Conditiones  f)ltl)tC , fub  his 
legatum  poena:  noaiine  legari  poteft.  Exemplum  attuli 
ex  Horatio  Lite  z.  Satjr.  ].  f.  84.  feq. 

ffttrcdes  Stateri  fitmmam  incidere  fepulcrt  j 
Ni  fic  fecijfent  gladiatorum  dare  centum 
Damnati  papulo  paria  atque  epulum  arbitrio  Arri 
frumenti,  quantum  metit  yifrica. 

©<lf>  i|i  tin  legatum  poenale  , titlt  Conditio  non  admo- 
dum quidem  lapiens , fed  ftulta  potius  Sc  ridicula.  $0C 

ten  3ei;en  Antonini  Pii  n>ucb(  nicmanD  an  ber  ©uliiafrit 
t>tl  Sraberi  Scftamcnti  gdrotiffdt  Ijabtn  i afltin  nadjbtro 
finirbtofft  pro  uni)  contra  difputird/  honeftumne  Sc  rigi- 
da: virtuti  conveniens  tale  legatnm  eflet,  an  contra  ? An 
rationis  aliquid  habuerit  teftator  ? An  prudentem  ani- 
mum ? Sapiensne  fuerit , an  pro  mero  arbitrio  aliquid 
impofuerit  haeredi , quem  ftc  honorari  prae  fe  ferebat : 
quanquam  interea  moleftia  eum  afficiebat , & » ut  ftoli- 
, dum  quid  perageret , per  circumitionem  cogebat  ? {afs 
ftn  ftd>  ab  Urraque  parte  rationes  f>6ren , b:j)Dccftitige  Ad- 
vocati fonntn  jld)  exercictn-  mocOtc  roiffm/  ob  byn- 
xkrshoek  £*amitjufrut)tn  mare-  2Rit  bec  Conditione  ma- 
trimonii tfi  (ii  <b«n  fo  i Dean  (^  fan  pro  & contra  difputi- 
cet  recrbcH-  Horativs  t)4lt  ben  jftrl  ftlbit  pro  ftuito  i a» 
btt  (6  nat  bo(f)  nicbt  manifefte  probrofum.  Justinianus 
nlles  bicfcl  ©Cjdncfc/  an  quid  probrofum,  ftultum, 
impoflibile  , ridiculum  , ailfi)(bcri , tOO  Uian  in  urramque 
partem  difputiftn  ob(C  fcrupulofitatem  exercictn  fblltC. 
Antoninus  Pius,  al8  (in  homofevcrus,  rooltComne  ftultum 
legatum  aufgeiioben  ttiiffai,  wcil  fid)  bott)  nid)t  fdjiefe. 
SDJan  difputirK  glndjtBDi)!  ijmiaif)  aocf)  batuba.  ©ieft* 
WolK  Justinianus  riidjt  leibcn , fOllMll  ffltJIC  ; 3B3aS  ntd)t 
aperte  illicitum,  probrofum,  impoflibile  Uflb in  bCII 0C* 
> fc^cn  txrbottn  i|l , fofl  ais  (in  legatum  poenae  gdun.  Conf. 

Gundlino.  DiJJ.  cit.  Lap.  6.  §.  } j. 

(l)  Legata,  vel  extinguuntur , vel  adimuntur  , vel  transferun- 
tur. Katingunur  legatum,  fttun  ill^t  IliefjC  »Pi‘* 

bant 
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De  translatione . 

§.  i . Transferri  quoque  legatum  ab  alio  ad  alium 
poteft:  veluti,  fi  quis  ita  dixerit : Hominem  Stichum , 
quem  Titio  legavi,  Sejo  do , lego:  live  in  eodem  tefta- 
mcnto,  five  in  codicillis  hoc  fecerit.  Quo  calu  fitnul 
& Titio  adimi  videtur,  & Sejo  dari.(x) 

TITU- 


tjanben  ifl , J <£.  Stichus  fervus  legatus  mortuus  eft , tBOf» 

»on  aud)  im  »ort)«cgcl)cntxn  Xitul  f$oti  SJWbung  gtfi&u 

i)(tl.  Adimitur  legatum  per  declarationem  contrariae  vo- 
luntatis. ©itftS  fan  aber  gtfd)d)m  vel  verbis,  veiyiSir  s 
nam  tacita  voluntas  idem  operatur  atque  expreffa : Verbis 
gtfd)itl)«l  , IBtnn  ({&  J. viva  voce , nuncupative,  co- 
ram duobus  teftibus  mi<&  tcfldte/  unb  ba$  legatum  revo- 

cire,  ro<ld)«$  fctoli®  nid>t  fo  oitl  ®o(tnnitd«n  trforbert , 

d$  bit  teftamenti  revocatio  ODCC  fcriptura.  tiflttll  Co* 
dicill  abec  gtf(l)i(l)tt  folati  coram  teftibus,  Utlb  IBtnn 
id)  (inc  Schedulam  in  tWfl  £«|lameilt  flecte.  \nfa8is  ob- 
fervantur  conjetfturar.  ©aS  vel  dtrette-,  vel  #»- 

direSe.  Dirrfle , ®enn  t>«  Teftator  ba$  Legatum  cancel* 

licet  / auigftra^ct  nnb  bucd)flricben  ftat  > ba  bleibft  bufttn 
sljngcac&ttt  basi  JtRamtnt  in  ftinec  Confifteni}  > roicb 
abti’  aus  biefein  fado  nid)t  unbiuig  gefd)lo|Ten , btr  Tefta. 
tor  ooflt  betit  Legatario  bas!  Legatum  nid)t  laffcn*  lndi- 
re8e  legatum  per  faftum  , tDtlin  J-  £.  btC  Teftator  Da$ 
Legatum  fponce  Btrduffttt  / Obtt  (IU$  bCC  SffioUt  £lld)  ITUI* 
(t)tn  Idffct  / quxntur  , an  pannus  debeatur  ? Putarem, 
quod  non.  Item  legavit  teftator  argentum  infe&um , bOC* 
aul  bat  tC  fcyphos  mad)cn  lajftn  , an  hi  debentur  ? Ut- 
riAiros  fagtt  bO(t)  id  > verum  ftrifto  jure  ademtum  effe 
cenfeo  legatum.  2IlfO  tDUCbC  fibtr  b!C  ademtionem  rea. 
lem  & tacitam  difputiftti  btnn  t)K  njat  ambigua,  bft) 
btC  ademtione  expreffa  ttflC  ftin  dubium.  Item  fi  Le- 
gatarius & Teftator  inimici  fatfti  fint , per  exceptionem  - 
legata  adimuntur.  * ~ 

(a)  Omnis  translatio  involvit  fimul  ademtionem.  Trans- 
fertur enim  ab  una  perfona  legatum  in  aliam  perfonam » 
uni  adimitur,  in  aliam  translertur , ideoque  defideran- 
tur  f.  teftes , utlb  bfl  fci«gt  bod)  ba$  Legatum  nOCb  «nct> 
feinfltgcn  ia  ademtjeae  g«C  {(jfUC  / <$  bWibtt  bij)  btttt  <St» 

tXIK 
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TITULUS  XXII. 

DE  LEGE  FALCIDIA. 


Continuatio.  Ratio  , £5*  pimrna  /sujus  legi, 

SUpereft , ut  de  . lege  Falcidia  difpiciamus , qua 
modus  novillime  legatis  impolitus  clt.  Cum 
enim  olim  lege  duodecim  tabularum  libera  erat  le- 
gandi poteftas,  ut  liceret  vel  totum  patrimonium  le- 
gatis erogare  : quippe  cum  ea  lege  ita  cautum  cllet : 
'Uti  quisque  legas  fu  fut  rei , ita  jus  e flo  i vilum  eft 
hanc  legandi  licentiam  coarctare  : idque  iplorum  te- 
flatorum  gratia  provifum  eft,  obid,  quod  plerum- 
que inteftati  moriebantur,  reculantibus  Icriptis  hx- 
redibus  pro  nullo  aut  minimo  lucro  hereditates  adi- 
re. Et  cum  fuper  hoc  tam  lex  Furia,  quam  lex  Voco- 
nia lata:  furit,  quarum  neutra  fufiicicns  ad  rei  con- 
lummationem  videbatur  ; nov  illime  lata  efl  lex  Fal- 
cidia, qua  cavetur,  ne  plus  legare  liceat,  quam  do- 
drantem totorum  bonorum  : id  efl  , uc,  live  unus 
ha: res  inftitutus  lit,  live  plures,  apud  eum  eosve  pars 
quarta  remaneat.  ( 1 ) 

De 

> ___ / 

6en>  ©ieTransiario  fan  aber  micj)  fo  gef(f)«t)ciu  fi  onu* 

heredis  m alterum  cohseredem  transi' rtur,  v g.  t rimus 
bares  efto,  Primus  Cuji’  legati  numme  folvat  100  11111511 

fet):  cibet  <C  i Legatum  a primo  prxjlandum  prajhao  fecun- 
dus . tamten  eft  aaemtum , pnus  legatum  adimitur  , & 
novum  fubftituitur.  Translatio  plus  etiam  quam  adem* 
tionem  complectitur,  fi  vel  modus  legandi  mutetur,  vel 
res  legata  mutetur  & transferatur.  fo  fati  £a$jt* 

nige  / roas  1*  cintin  niifdnglict)  pute  legicet  babe , nacijgt* 
cum  conditione  legifCI  rDtC&Cll  > OCIUl  t»a  licl)tm  K& 
It)m  re  vera  njcg  , quod  certo  habebat»  & muto  in  even- 
tum futurum  incertum. 

(i)  Sftact)  fl«n  LL.xii.Tabb.  rcar  jebem  etu  arbitrium 
teftandi  ubccldijcn  > Uti  quisque  UgaJJit  rei  )ujt , tu  /tts 

1*1'  v ; tftf. 
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De  pluribus  heredibus, 

$.  i.  Et  cum  quaditum  fellet,  duobus  haeredibus 
inftitutis  (velati  Titio  & Sejo)  li  Titii  pars  aut  tota 
exhaufta  lit  legatis , quee  nominatim  ab  eo  data  1 unt, 
aut  liipra  modum  onerata  : a Sejo  vero  aut  nulla  re- 
lidla  lint  legata , aut  quas  partem  ejus  duntaxat  iq 


ejlo.  Hinc  libera  teftatori  erat  relida  poteftas  exhau- 
riendi omnia  fua  bona  legatis,  ©a  trua  fid)  tllin  OffMiat)lS 
311;  bajj  bit  Teflatores  btn  haeredem  fo  t)if* 

Icr  legatorum  befctjroerien/ Dnp  ber^rbe  fitrftcbnicbtl  ubrig 
bebielt , roobiircb  benn  twle  haredes  initituti  abgeftfjrecfel 
rotirbcn,  Die  tbnen  nberloflene  €rhf(bo|Jt  anijttreten , rocil  fte 
triebt  (Ulcin  feinen  iBortbeil,  fonbcni  ned)  eide  2Rul)c  nnD 
Ungelcgenfceit  ba»on  battenpber  (£rbe  muiIc  in  alte  0d)uU 

beti  uilb  Legata  atUMqen , fo  DtelC  Solennitates  in  aditio- 
ne obferviien  / unD  follC  baoon  ftin  lucrum  t)ClbC!l-  Hinc 
fadum,  ut  multa  teftamenta  deftituerentur,  & multi  te- 
ftatores  in  effedu  inteftati  morerentur  > bentl  ob  ftC  fd)0lt 
Teftamenta  g«mad)et  batten > fo  blieben  Dtefe  bed)  obne  Ef- 
fett  , rocil  ber  (Jrbe  nid)t  anbeiffen  roolte.  Teftamentum 

vero  condere  fine  effertu  idem  eft , atque  inteftatum  de- 
cedere. unb  t>a  fabe  inan , baji  uoibig  fetj/  bie  nimiam 
libertatem  teftandi  ju  reftringircil-  ©leidjrote  e$  Obet  nid)t 
latitet  flugt  Legumlatores  gi(6i  / unb  t>a^ec  offtmabW  bre 
leges  irrationabiles  jmb,  i.  e.  foltt)C  ©CfcQe/  t>ic  btn37?an» 

gei  nid)t  t)t5cn , bm  fic  beben  rooflc»  i alfo  gieng  eS  quc& 

biet.  ©enti  CC|Iltd)  rodit)  Lex  Furia  a Tribuno  Plebis  C. 
Fukio  gegeben/  quam  Thkopmilus  explicat , baf:  fcittet  Ct; 
nem  Legatario  uber  mille  afles  folte  Dcrmacben  fonnen,  unb 
unt)  roenn  jemanb  bruber  legircnrourbe/  folte  bcr  Fifcus 
bas  quadruplum  l)nbCtl.  SlUein  ter  Lex  roat  abfurd  i bec 
Teftator  foilie  jfl  CUIC  gotlljt  Efcadron  DOn  Legatariis  ex- 
' primit(t) , IDObltCd)  flbCC  Dcd)  t)l€  hareditas  Cllblid)  Ctf(1)6i 
pfet  roteben  fonte,  roeil  aQc  legata,  bie  nid)t  uber  mille 
aifes  fid)  belicffen  , giilttg  roaren-  ©esroeqtn  rourbe  jum 

dnbeni  Lex  Vcconia  DOH  D(m  Q.  Voconio  Saxa,  Tribuno 
Plebis,  A.  v.  C.  fleqcben , bajj  ber  hares  roenigftenfc fo 
niel/  ais  cin  Legatarius,  baben  folte.  «iflein  and)  ba  fometi 
aaerl)anb  fraudes  trorgeben,  baf  bem  gcben  roenig  iibriq  blitb, 
utib  alfo  gar  nid)t  wrbinbm  rouibe , tras  ntan  ju  tcrbtrt» 


De  Lege  Falciiha.  jji 

partem  dimidiam  minuant:  sn,  quia  is  quartam, par- 
tem totius  hereditatis,  aut  amplius  habet , Titio  ni- 
hil ex  legatis,  que  ab  eo  reli&i  lunt,,  retinere  liceat, 
ut  quartam  partem  Itur  parcis  lalvam  habeat : placuit 
polle  retinere.  Etenim  in  lingulis  h-eredibus  ratio 
legis .Falcidite  ponenda  eft.  (2) 


bern  |ld>  borgcieljct  geljabt.  5Bie  r»enn  cin  Legararius  nufi 
cincti  Dueaicn  befomuten  l)dttc  ? Da  fonte  aud)  Dcc  hae- 
res nt(t)j  mtl)r  bcfoimmn , Der  fdior  fid>  aber  oid  rnn  etnc:t 
S)UC<U('n.  Da  tTKir  Da$  leltamentum  IDICDcr  dtllirutum, 
Pf.rizonius  biti  ad  Legem  f 'tumum  emeti  bffonbCM  Tractat 
gcfctrublfl , Franciscus  Baiduinus  ubet'  auc  ?.  L-ges,  Fu - 
nam-,  Vcctnlam  utlD  Falci  diam.  t£r  iDttt  OOli  Arras  ecbut* 
ftq  , Ptoiellor  JU  Bourgcs,  Paris,  .fjciocltei',  UtlJ  £t.d|b 
burg.  Slbtr  Dcc  Tribunus  Plebis,  P Falcidius,  t>0tl  IPtb 

, dxm  t).T  Lex  falcidia , ullD  lltd)t  / ibic  Accursius  gemet)» 
liet/  a iefalcando  0«1  fftaillCII  l)ai  tUdC  fillgeC,  JUlD  t]d '*  3 ii 
bm  3«iltll  Augusti,  oDnqefcl)C  A.  v.  C.  714.  (Vi'd.  Dio 
Cassius  Lib.  *%.)  «incn  atlDUTiLegem,  n>c!d)Cl'  b<U)itl  t)  en  j, 
bap  jroac  einem  jcocn  nad)  SelUbtnjii  legircn  crtaube:  fci)ii 

9 

foltt/  abee  nilbt  ultra  dodrantem,  i.  e.  tlid)t  t,beC — bOJt 

5 11 

bcr  @r5fc()atTi  / Dainit  Dem  heredi  femc  ~ obtr  fcine  quar-  , 

ra  DOtbeljalien  fei),  tbtlcfte  quarta  befrottltn  tu*  ab  autore 
Falcidia  genciinci/  unb  ntut)  lOJrtier  enblult  Dic  legitima  de- 
terminirtt  IDDCben.  33ei)  Francisco  Barduino  in  Commenu 
ad  LL  de  Jure  Ctvii  |1ct)CIl  dUC  Capua  , UKlC&d  in  oiefcttl 
Lege  entbalttil  wactn-  OiilU  jiet)<t  ex  Lege  FaJcidia  itbcC 
haeres  DOtl  jtDCin  Legato  DlC  quartam  n>eg ; UH&  Dtifcr  Lex 
rcat  omiuntttifl , ne  tellamenta  deftitiiantur.  gieng 
Jtcac  bit  quarta  Falcidia  blO|?  Dic  Legata  atl  , Die  man  abtC 
nati)  Dcc  3ei( , Da  bit  lideieommilla  particularia  beil  Lega- 
ntis acquiparirci  roorbcii/  aud)  coti  iola)«n  abgejoqen , rotU 
tl)el  flUidltr  ©tllalt  DDtl  ben  Donationibus  mortis  caufa 
gefaget  roerDen  muj}. 

(1)  3n  Diefan  §•  i|1  dcc  Cafus:  5Ccim  Dcc  Teftator  mcbi’  a(S 
cincn  <£cben  inftituiret , abee  UUC  cinen  lllit  Legatis  oneri- 
KJ,  e.g.  Petrus  haeres  elto  in  lemille ; Titius  aud)  >n  fe- 
tnilPe;  Pauli  vero  fit  Titii  portio  gravata  eft  legatis  ultra 

L I a do-' 


Digitized  by  Google 


V 


5 7 2,  Institit.  Justiniani  Lib.II.  T it . XXII. 

Qr/x  bcm  competantur  in  taicidiim. 

$.  t.  Quantitas  autem  patrimonii,  ad  quam  ratio 
lectis  Falcidk  redigitur,  mortis  tempore  fpeftatur. 
Itaque  {verbi  gratia)  fi  is,  qui  centum  aureorum  pa- 
trimonium in  bonis  habeat,  centum  aureos  legaverit, 
nihil  legatariis  prodeft,  fi  ante  aditam  hereditatem 
per  fervos  hereditarios,  aut  cx  partu  ancillarum  he- 
reditariarum, aut  ex  fcetu  pecorum  tantum  acceflerit 
hxreditati,  ut  centum  aureis  legatorum  nomine  ero- 
gatis, ha-res  quartam  partem  haere  ditatis  habiturus 


dodrantem.  Qu.  Ob  Tinus  , brffCII  P°«i°o  ^tra 
dum  m legatis  bcfc^lttrct  Hl  / quarcain  t)0ll  fCIH \t  Por- 
tion Cll  fOlUK?  Refp  Affirmando;  iCcil  DIC  ratio 
Legis  Faicidiae  bet)  cincm  jtton  €rben  inS  &efoiiD<re  gelfcrt 
unb  einen  Effe&  t)Abcn  itiuji*  <0itiD  6ei?be  JSroen  tuu  Le- 
gatis^tfcf  njetct,  fo  jieben  autt)  alie  begbe  tne  9uarran>  *af- 

cidiam  ab  , ut  portionem  ]ega’em  habeant  favam.  $H$lC 
ftfttn  fcrtiet  ben  Cafum  : Si  unus  ex  cohaeredibus , cujus 
portio  tegatis  eft  gravata  , repudiet  fuam  portionem > 
quse  accrefcit  fecundo,  qui  non  ell  gravatus,  Qu.  An 
quarta  accrefcat  cum  onere  , & an  fecundus  intuitu 

portionis  gravatae  primi  quartam  detrahere  poffit  t Vi- 
detur, quod  non  s tenn  cc  i|l  ia  n«t)t  gravjw  ( fonbeni 
feti'  primus,  primus  hiit  repudiiftt,  (ttUt  Portion  n)(ict)= 
fu  ibm  nut  |U.  Sed  Refp.  Accrefcere  debet  portio  pri- 
mi fecundo  , hacc  portio  gravata  ell  ultra  dodrantem  fe- 
miffis , at  p ani  tus  exhauriatur , fi  legata  ei  aflignata  o- 
ronia  praeftentur , ut  nihil  fuperfit.  Nihil  autem  non 
accrefcit,  accrefcere  tamen  debet.  Erg°  quartam  de- 
trahit fecundus  , ut  faltem  aliquid  accrefcat.  910(111 
tllttfltfjbrl : Primus  ijl  gravifU  ttllt  legatis . Secundus  nid)t  i 
Secundus  repudiiftt  bOtf)  ftitlt  Portion»  accrefcit Pnma. 
Qu  JEatl  primus  ned)  quartam  Falcidiam  intuitu  fcillCC 
gravinm  Portion  abjicbcn  ? & fcbtinet  / quod  fic^  H>!C 
illi  tjorigtn  Cafu  i verum  hic  nihil  detrahit  I rimus  I|t 
jroar  graviru,  imb  fonte,  tocnn  ec(£rbe  fetjn  nolte/ quar- 
tam nbjifben ; t>a  ibm  abec  nun  Des  Secundi  pomo  non 
gravata  jurod^ftt  / fo  i(l  er  ja  nic !)t  mcftr  gravirct,  ba  l)at 
ec  ia ql$  quartam,  unt>  fau  jutvietKn  fcyn. 
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ftc : ied  nccclle  cft,  ut* nihilominus  quarta  pars  lega- 
tis detrahatur.  Ex  diverfo,  li  feptuaginta  quinque 
legaverit,  & ante  aditam  harreditatcm  in  tantum  de- 
creverint bona- (incendiis  forte,  aut  naufragiis,  auc 
morte  (ervorum)  ut  non  amplius,  quam  feptuaginta 
quinque  aureorum  fubihntia,  vel  etiam  minus  relin- 
quatur-’, (olida  legata  debentur.  Nec  ea  res  damno» 

’ (a  ell  haeredi, cui  Uberum  eft,non  adire  Ua-rcditatenr, 
quee  res  efticit,  ut  fit  necelle  legatariis,  ne  dcrticuto 
teftamento  nihil  confequantur,  cum  hsrede-  in  por- 
tione pacifci.  (3) 

Q** 

(3)  Qu.  s£on_n>eM)er  3eit  fdnact  man  an,  Dic  Quantitatem 

bci’  ^Cbftfidttt  JU  KCfilieil  'f  Refp.  A tempore  mortis  te- 
ftatoris. ^0  balD  ber Teftator  t>|e  3IUQcn  jutfiut  / fo  fiefict 
mati , Ob  quarta  Falcidia  falva  fet)  ? Legatarii  enim  funt 
dpmini  ftatim  a morte  teftatoris,  quarta  autem  Falci-, 
dia  detrahitur  legatis.  5Bon  Pftn  £ob£  <U1  Ub£C|(fildg{  tnatl 
l)ie  MalTam  hxreditatis  ; 5EU  £g  gCttiefui  befi  DC!H  £oDe  be$ 
Teftatoris , Dflbtt)  bleibft  ma».  5HJenil  poft  mortem  tefta-  * 
toris  nod)  mS  Darju  fommt , urib  bi«  hsereditas  Derbcffcrt. 

airb  / ofim  Dicfen  3ufM5  aber  quarta  nicbt  falva  ifl , fo 
fcDeimt  (S , baU  bit  quarta  rocfi  nun  niefit  mcbr  abgqoaw 

JOrrDe  Slikitl  quicquid  poft  mortem  teftatoris  ance  adi-' 
tam  haereditatem  acquiritur,  ba$  foitltnt  alkS  btltt  Hae- 
redi, UUb  IllCfit  Deni  Legatario,  $u  gut , betgcftflH,  Daf! 
|>er  haeres,  0bl1fJ£a£t)t£t  ei’  feine  quartam  haereditatis  fal- 
vam  baben  miirbe , rocnn  cr  oLicfi  b<m  Legatario  pa$  Le- 
gatum fine  dctraAione  Falcidi*  gdb</  bui.iod)  bie  Fai- 
cidiam'  abjmiet)en  bcfugt  i|l  SDcnn  Lee  Teftator  fiat  tl>m 
mujfen  bie  quartam  (aifctl.  Sed  hanc  non  reliquit.  Er- 
go detrahit  haeres,  ©etllig,  ba|j  ite  poft  mortem  tefta- 
toris nitfit  ba  roatv  bie  Legatarii  fiatmi  ia  gleid)  poft  obi- 
tum teftatoris  eitt  j«s  petendi.  $ing£gtn  Qu.  SEBemt 
bie  quarta  netto  reiinquiret  unb  falva  rodre/  aber  ba$ 
$au(l  brenhtt  mea , mtiffcn  bie  Legata  becfi  doQ  bcjafi* 
let  merben  ? Refp.  3® t qui  habet  commoda  acceffio- 
cis,  habet  etiam  incommoda  decrerrrBti:  ©eilUg , baji 

bie  quarta  einmafil  ba  getrefen.  2)ap  numnefic  abgts 

getlpltuiutl,  i(l  «tw  F at  alite, 

L 1 i ^ . (4) 
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• Qt*£  detrahuntur  ante  t alci  diam. 

§.  5.  Cum  autem  ratio  legis  Falcidiae  ponitur,  an- 
te deducitur  res  alienum  , item  funeris  impenfa  , & 

f>retia  fervorum  manumillorum ; tunc  demum  in  re- 
iquo  ita  ratio  habetur  , ut  ex  eo  quarta  pars  apud 
h «eredem  remaneat , tres  vero  partes  inter  legatarios 
diftribuantur : pro  rata  Icilicet  portione  ejus,  quod 
cuique  eorum  legatum  fuerit.  Itaque  fi  fingamus, 
quadringentos  aureos  legatos  eile , & patrimonii 
quantitatem,  ex  qua  legata  erogari  oportet,  quadrin- 
gentorum eile,  quarta  pars  legatariis  lingulis  debet 
detrahi.  Quod  h trecentos  quinquaginta  legatos  fin- 

fjamus  , o&ava  debet  detrahi.  Quod  li  quingentos 
egaverit,  initio  quinta,  deinde  quarta  detrahi  debet. 
Ante  enim  detrahendum  cft , quod  extra  bonorum 
quantitatem  eft,  deinde  quod  ex  bonis  apud  haeredem 
remanere  oportet.  (4) 

/ TITU- 

(4)  Qy-  5Bie  rcrtjnet  man  bie  Quartam  Falcidiam?  Refp.^d) 
fati  tiid)t  faqen , roie  »iel  Dcc  Teftator  ucrlajfcu  habe , irietm 
tiitbt  bic  ©djulocn  , unb  bic  impenfa;  funebres  abgeiogen 
ftnb,  fonbccltd)  6ei>  ben  Slomem/  ba  bic  CombulW,  bcc 
rogus  oth  l)0d)  f«:n,  iKan  mujle  nu*  rccbncn , ruenti  bie 
Servi  manumittira  tDCtrcn,  pretia  fervorum;  bCtlll  bacitt 

fccjlunb  offt  bec  9ibincc  gan$r  i)lcid)tl)ii!n.  f>cr  uad)  jog 

man  crfl  ben  Calculum , ob  bic  Legata , mie  fte  cjcfeijet  fttto, 
fbnilCll  bCJQblCt  WCUbCtl  ? Bona  enim  non  intelliguntur  , 
nili  deduito  aere  alieno.  Dicis.  Lex  Faleidia  rogata 
fuit , ut  impleatur  voluntas  teftatoris  , jam  mihi  lega- 
ta fune  centum , haeres  quartam  detrahit , id)  bcfattllttC 
HUC  (tlfo  tnirb  voluntas  teftatoris  nid)t  adimplifCt? 
Refp.  Bonus  Civis  teflaturus  Legibus  fefe  conformare 

debet.  SBentt  abcc  bie  hasreditas  fo  febe  abgcnommen,util) 
bcc  haeres  Ded)  id)UlDtg  i|l , integra  legata  jU  tKjal)Un/  licet 
jam  ex  poft  fado  quarta  non  amplius  fit  falva , bfl&Otl 
id)  Obcn  btn  Cafqm  flcgcbfll  bflbe;  fo  fati  bcc  haeres  hac- 
reditatem  repudiare , linb  baDltCd)  Die  Legatarios  pec  in- 

direftum  jtuingeri/  fie  ifyn  tine  3ulag<  stben/  Dic  ftc 
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TITULUS  . XXIII. 

DE 

FIDEICOMMISSARIIS 

HEREDITATIBUS,  ET  AD 
SENATUSCONSULTUM  tre. 

BELLIANUM. 

Continuatio . 

NUnc  tranfeamns  ad  fideicommilla,  Cod  prius  eft, 
ut  dc  hereditatibus  fideicommillariis  videa- 
mus. Ori- 

if)tn  de  jure  nicbt  fdjulbig  niefren.  Dtnn  fonfl  qienge  bag 
gan^e  teflanunt  ubcrn  ftauffen  / ba  befamen  bie  Legatarii 
gar  nid)t$/  alfogeben  jte  liebec  bem  haeredi  ensng  ab-  Qu. 
@cf)et  biejeg  benn  aucl)  an  po ftAWl  /.  ff.  i.  §.  i.  & 4. 
baritum!  btrorbnct  ijl,  Ut,  etiamli  haeres  legata  folvere 
' detredet , legatarii  ipfi  jus  habeant,  |ld)  btt  Legatorum 
JU  bctnddjtigtn  ? (Jg  ijl  dubieus  , ob  Justinianus  Die  A7a- 
vellani  fo  IDOHe  Detjlanbeil  thlben , ba^  bttfe  Cautio  hujus  §. 
folle  aufgetjobeit  fegii,  fonbern  eg  ijl  bort  nur  bie  5rage: 
Si  haeres  adiit  hereditatem,  Utlb  tbCtltl  tl1  lllit  91ugjal)lmig 
bcr  legatorum  tWMMlet , ob  alSbentl  Die  legatarii  Dic  le- 
gata ftlbjl  tuljfnctl  fbnnen  ? At  vero  hie  hatres  nondum 
adiit  hareditatem  , fcd  eam  repudiavit.  T)flS  jff  (jf| 
nuberer  Calus.  Ad  non  cogitata  ergo  hate  difpo- 
fitio  extendi  nequit.  Cum  Hubeko  fentio  , hane  cau- 
telam etiam  poft  Novellam  citatam  ufu  hodie  venire  polTe. 
Qu.  jfnn  b(t  Teftator  Falcidiae  detradionem  j)itlb(rtl  ? 
Refp.  gg  foltejroar  llid)t  fu>n  i bentl  intentio  legis  Falcil 
diae  toar/  ne  teftamenta  deltituerentur.  21UCU1  Ulrttl  h<tf 

ti  bocb  freij  gcjleuct,  and)  »u  oetbieteti,  unb  baburd)  nicbi 
ber  Tefiator  ju  oerjieben , er  frage  nidjtet  barnad)  / wcnn 
oud)  bag  Xejlainent  deftituiret  totrbe.  Jute  antiquo  gieng 
eg  nicbi  an  j benn  el  roar  legalis  portio  , bie  fonte  uidjt 
toni  Tcftatore  genommtn  nxrben.  ilber  Justinianus  bat 
tg  per  Novellam  »trl)Un(}U-  ©et  Miles  j)<U  l)ICC  auit)  Ctrl 
Tiivilegium , bajj  Itiait  ultra  dodrautem  valide  Oeciliac^eri 

tbnne.  95ei)tn  Seben  fan  aud)  ber  Teftator  nocb  bem  h*. 
redi  bie  quartam  gtfeen,  btuntt  nad)  $obe  f<m©ejdll(f< 

1 L 1 4 


j 3 6 Institut.  Justiniani  Lib.1I.  Tit.  XXIII. 

Ori^a  fidacoM/nlfjoruht. 

§.  i . Sciendum  itaque  cft  , omnia  fidei  commifla 
primis  temporibus  infirma  fuitle  : quia  nemo  invitus 
cogebatur  proeftare  id , de  quo  rogatus  erat.  Qui- 
bus enim  non  poterant  haereditatem  vel  legata  relin- 
quere, fi  relinquebant,  fidei  committebant  eorum, 
qui  capere  ex  teidamento  poterant  (harreditacem.)  Et 
ideo  fideicommilla  appellata  fiunt  •,  quia  nullo  vincu- 
lo juris,  fied  tantum  pudore  eorum,  qui  rogabantur, 
continebantur.  Poftea  divus  Auguilus  primus  , le- 
mel  iterumque  gratia  perfonarum  motus,  vel  quia 
per  iplius  fialutem  rogatus  quis  diceretur,  aut  ob  in- 
iignem  quorundam  perfidiam  , juflit  Confiulibus  au- 
toritatem  fiuam  interponere.  Quod  quia  juftum  vi- 
debatur, & populare  erat , paulatim  converfum  eft 
in  affiduam  jurisdiftionnem  j tantusque  eorum  favor 
factus  eft,  ut  paulatim  etiam  prctor  proprius  crea- 
retur, qui  de  rideicommiifis  jus  diceret*  quem  fidei- 
commiilarium  appellabant,  (i) 

. De 

mffhfie-  3Bi<  abee  , roenn  nad)  bec  3cif  etroag  ubfifl  blefi 

bet?  Refp.  gefiorct  it)IH  AUCt)  / licet  quartam  antea 
acceperit.  Nam  nemo  pro  parte  tcftatus  & pro  parte 
intelfatus  decedit : Tandem  etiam  in  caufa  pia  quarta 
pon  poteft  detrahi.  Quis  enim  caufam  piam  fpoliabit  ? 
SDflS  n)dl'<  contra  honeftatem. 

(l)  Ftdetcommijfutn  in  genere  ficjjftt,  ubi  quid  fidei  haere- 
dis eommiffum.  Ab  haerede  pofco  fidem  in  fideicommif- 

"iis.  (£$  fonte  fciiur  roeba  jwit  gf&tt  cmg  fajet , nodb  ium 

Legatario  gcmac&t  Wrfcttl , Per  nitftt  tcftamenti  fa&ionem 
paflivam  balte.  Ex.gr.  ©citi  95C4&ec  ronc  deportatus, 
ccelebs , nihil  ex  teftamento  capere  poterat.  SBcntl  tltlll 
tnoncOtr  etneti  guten  ^reutib  1)<uk , Der  capitis  deminutio- 
nem maximam  erlitmt  / unb  ftltiqem  flem  etrnas  ccrlafc 
fen  roolte , folcbtS  abec  direfto  uicht  tbuu  forne , id  idiic* 
ben  bie  fideicommifla  in  fraudem  legis  tcfunbtn  , DO 
flcmlld)  t>er  Teftator  fcinen  Haeredem  fcat , cc  eilKHl 

• ' tuotrn  On  ^rbfc^oitt  enirwtw  gcuiij  elw  jim  Limi , pm® 
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De  fideicommijfo  h&redis  fcnpti. 

§.  z.  In  primis  igitur  lciendum  eft,  opus  eile , ut 

aliquis  redlo  jure  teftamcnto  haeres  inilituatur,  ejus- 

• : ■ '■  que  ' 

©Der  conditionaliter  reftituifcn  tUOdjte.  Haeres  rogabatur, 
baji  er  biefem  etroas  gcben  moct)ie-  (g$  rcar  fein  legatum, 

fcilU  inftitutio  , fed  rogatio , dextrar  prenfatio , ut  hoc  . ' 
faciat.  @}hi$t9i(  ater  Diefes  IcDigtid)  verbis  precariis  ge» 
fetyatie  / alfo  fam  ees  aut})  Mop  auf  Den  Pudorem  unb  auf 
Dte  Gcnerofite  bC$  haeredis  atl,  Ob  er  bie  Q3iltC  linbbflS  Fi- 
deicommiffum  feiiieS  Te  liator  is  n)0llt  tci)  fid)  |Jatt  (ttlbetl 
laffen,  inbem  er  nitbt  gejrcungtn  roerben  tome-  Rehgiofus 
homo  & fandus  rueri  debet  fideicommiifa.  Seneca  da 
Tranqutll.  Animi.  Cep  xu  Vi  juris- legumque  autorita- 
te  deltituta  erant  fideicommiifa  : cogi  non  poterat,  qui 
tantum  rogari  poterat,  ut  rellituat.  DfC  Teflator  f oil* 
le  feinem  hxredi  fiduciario,  i. e-  Dtr  t)ie  (Srtfcbaffl  refii- 
tuiren  foU,  nitbi  befet)Un / roie  benn  felbil  Das  JBori  Mando 

Cin  Verbum  rogandi  , qukfi  manum  do > |ft-  Quid  vero, 
fi  virtus  haeredis  elfet  exilis,  fi  fidem  falleret?  |£)a  rc- 

fledirte  Augustos  baruber , tttib  fragtc  fcuic  junceti : £)& 
man  btefes  nictjt  confirmirtn  utib  fo  emridjun  fonte , bajj 
tergleidjetl  Fideicommiifa  and)  obligationem  civilem  fytft» 

Itn  ? Da  jinb  jie  fO  etabliret  / ut  non  folum  a falute 
pcndeant,  ied  & «b.igatio  adfit  civilis.  Sic  ergo  inca- 
paci fideicommiifum  quidem  relinqui  non  potett : flbet 
fonfi  tfi  e$  Doci)  erlaubt  / fideicommiifa  ju  madjen  Die» 
fes  iii  fouberlid)  aiif  <£incaii)en  bei  Trebatii  Test*  jcti 
geid)cl)cn  , qui  putabat , polfe  fideicommiifa  jure  muniri 
fiduciariumque  hairedem  cogi  j JU  DKldjCtn  (£nbe  ailfl)  in 
Sioin  ein  bejonberer  Pr*tor  fideicommiffarius  oerorbnet 
nwrce-  ‘Btan  t>at  nitbt  aflemafyl  3eit  / foienniter  unb  per 
Codicillos  JU  difponiren-  Ergo  haeres  etiam  inteftatus 
rogari  potcft  , ut  haereditatem  alteri  reftituat  , etiamfi 
folus  cum  folo  teftatore  fuerit , haeredi  defuper  jura- 
mentum deferri  potell  i n>cnn  CE  «8  v.  g.  f;lbfi  OUSgcfctnwts 
fyil  {)atte.  £iet’  tinb  Verba  precativa,  5gjtnn  tr  flbet’  te- 
ftiret , jubet , praecipit  cum  autoritate  , bOM  et  ©OE  he- 
rus  } fyier  abec  nid)I , nam  jus  ipfi  non  atifillif . gj  J)tif.s 
|{t  llltr ; rege  , precor , mando,  i, e,  manum  do.  Isidorus 
tn  jeinen  etymologicis  i)at  ba3  Vocabulum  mando  |d)0n  tEs 

Natet  > barum  »|1  ii)tn  auft)  Noodt  uub  Msriiwus  aefolget, 
v ^ l f (*) 
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que -fidei  committatur,  ut  eam  harreditatem  alii  re- 
ftkuat : alioqui  inutile  eft  teftamcntum,  in  quo  nemo 
hxres  inftituitur.  Cum  igitur  aliquis  icripierit:  Lu- 
cius Titius  htres  eflo , poteft  adjicere:  Rogo  te , Luci 
Titi,  ut,  cum  primum  poteris  banditattm  vitam  adire , 
tam  Cajo  Sejo  reddas , rejlituas.  Poteft  autem  quis- 
que & de  parte  reftituenda  haeredem  rogare  : & li- 
berum eft,  vel  pure,  vel  fub  conditione  relinquere 
fideicommilTum,  vel  ex  certo  die.  (z) 

Effectus  rejlitutionis  hereditatis. 

§.5.  Reftituta  autem  hxreditate , is  quidem,  qui 
reftituit , nihilominus  haeres  permanet : is  vero,,  qui 
recipit  hereditatem  , aliquando  haeredis , aliquando 
legatarii  loco  habetur.  \ 

De  Senatusconfulto  TrebeUiano. 

§.  4.  Et  Neronis  quidem  temporibus , Trebellio 
Maximo  & Annaeo  Seneca  Confulibus,  Senatuscon- 

ful- 

(3)  Ftdeicommijfum  eft  vel  univerfale,  vel  particulare ; Nara 
& res  lingularis  verbis  precativis  relinqui  poterat.  Hae- 
res , qui  reftituere  debet , fiduciarius  audit  i cui  reftitui- 
tur , fiJeiccmmiJfsrius.  In  illo  fiduciam  collocat  teftator 
fideicommittens  ; fiduciarius  & fideicommittens  rocrDCtl 
cillflH&ec  opponifCt , ©ic  donans  utlD  donatarius  , locans  % 
KHt)  locatarius.  (gOtlRtll  folte  C5  , Da£  t)Cl’  fidu- 

ciarius t)i((mct)C  fideicommififarius  fyeijftn  folte.  Ex  mani- 
bus fiduciarii  haeres  fideicommiffarius  accipit  haeredi- 
tatem.  58«ltl  l>cr  fiduciarius  (lirbl  / fO  flicflt  t>CC  Fidei- 
commiffarius  nicfyg  J mortuus  non  habet  manus,  DttUl  (C 

ift  ia  ©ctor  eingcfefjet , noct>  fubftituirci-  34)  f(Jn  rcebl 

Litteil  # ut  fideicommiffarius  alteri  aliquid  iterum  refti- 
tuat  , hicque  iterum  alteri,  quo  cafu  itttin  C$  fubftituiio» 
nem  UtnilCtl  foMC/  Ciber  indireAe.  Nano  in  fubftitutione 
di  reda  adeft  juffus , non  rogatio  : SEBiC  rct>€11  l)i(t  de  fi- 
doicommiiro  mero  ; bctlll  Citi  anl»«rg  ©dt«  «0  frfl)li<J) , fi 
claulula  codicillaris  adjeda  effet.  S§on  fttlU  Fideicom- 
mitto particulari  tuiti?  iffl  fOtflCnCKU  SttUl  gctyUlbcfe 
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fultum  fjadhim  eft,  quo  cautum  eft,  ut,  fi  hxreditas 
cx  fidcicommiffi  caula  rcftituta  fit,  omnes  aiftiones, 
quae  jure  civili  haeredi,  & in  hxredem  competerent, 
ei,  & in  eum  darentur,  cui  ex  fidcicommiilb  refti- 
tuta  <llct  hxreditas.  Poft  quod  Senatusconfultum 
prxtor  utiles  actiones  ei,.  & in  eum,  qui  recipit  hae- 
redi tatem,  cjuafi  haeredi , & in  haeredem,  dare  cce- 
pit.  (3)  ■ De 

(j)  2)U  3i0ttUC  l)att01  Principia  fevera , ftrida , fi(  fflfyet! 
aber  root)t  / bajj  folc&e  in  praxi  nicttf  ailtmabl  appiicabie 
Ipaicn.  Augustus  meptt  jlDar , Det  Fiduciarius  inu|l<  Die 
(Jrbfcljafft  rcftituirtn ; afletu  romti  ber  Fiduciarius  nitbf 

erbe  fctjit  roolte/  ba  gieng  ia  ba$  flande  Sqlamcm  iitKcra 

^auff<n , Da*  fideicommitfarius  befam  mctjtS- 5PCIU!  OtC 
Fiduciarius  aflcs  reAituifer.  foltt/  unD  jtcar  gleiefc  Ddl  Mo- 
ment,  ba  ec  Die  grbfdjaift  angeirtien,  (nam  & ficdifpo- 
fitio  fieri  poteft  hodieque)  fo  rodre  er  nicbf  fluq  gcroefen  / 
JD«nn  cc  fiir  nid)t$  angetmen  bane.  S>al)er  greug  cs  mit 
ben  Fideicommiflis  {bcit  f 0/  »ie  mif  ben  legatis,  volun- 
tas teifatoris  non  habuit  exitum.  X)(!M  U>tll  Die  haeredes 
fiduciarii  feinen  SBortbetl/  foubern  citlmei)c  ©cbnbeniinb 
Stcubibcil  baoon  t)at«n/  inDeni  Die  Creditores  juj)  nidtf  an 
Dell  Fideicommiffarium,  fonDtrn  Mo^  an  Dctl  Fiduciarium 

bttlttn , fo  fatu  , ba&  oicle  Fiduciarii  bit  nicfet 

«wtmen  roolten-  Siefent  oorjubcagen  iprben  rtuii  Uges 

gegcbeit , UllD  d gefebabe  fub  Nerone,  ba  Trebellius  Ma- 
ximus unb  L.  ASn.eus  Seneca  , Neronis  Praeceptor , 58ttC; 
geniiuilerroarcii,  Da^  ftc  tm  SCtum  maebten/  Trebellia- 
num  didum  a primo  Confule.  £)itfe  Confules  merbtrt 
nidjt  uiuer  ben  ordinariis , fed  fuffedis  gsfunDen- 
Almelovens  , Prof.  Med-  Jll  Harderwick  , Fdfti  Confu!a~ 
res  jinb  am  aUetaccurattflcn-  ©ie  fagien  : iit  unbiU 

lig  / fiduciarium  effc  haeredem , omnia  onera  ferre , & 
tamen  harreditatem  ftatim  reftituere  i £)at)cr  fofl  Dtt  flltt 
Stegul  faflen  , Der  fiduciarius  fott  nicbt  Den  Creditoribus 
refpondere  ,fcd  fideicocunifiarius.  00  ffllfl  btl’  Fiducia- 
rius tojj.  2Cie  fonte  man  aber  gegen  Den  Fideicommifla- 
*■  dum  flagen , Der  repraefentirel  ja  Den  Defundum  llitbt? 
Refp.  *£  j{  fagteil  5 Non  datur  adio  direda  , fed  utilis  ta- 
n>en  ex  fenfu  legis  & aequitate,  ©a  Differ  DU  Commoda 
/ fo  mag  «c  au4)  bis  incommoda  u'ag«n< 

/ N 
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De  fynatujconfulto  lJe%ajian< . ■ w / 

§.  j.  Sed  quia  heredes  icripci,  quum  aut  totam 
hereditatem,  aut  pene  totam  plerumque  reftituerc 
rogabantur,  adire  hereditatem  ob  nullum  vel  mini- 
mum lucrum  reculaWiit,  atque  ob  id  extingueban- 
tur  fideicommilla:  poftea  Veipaliani  Augufti  tempo- 
ribus, Pegaio  & PuhoneConiiilibus,  Senatus  cenfuit, 
at  ei,  qui  rogatus  ellet  hereditatem  rcftitucre,  per- 
inde liceret  quartam  partem  retinere  , atque  ex  lege 
Falcidia  ex  legatis  retinere  conceditur.  Ex  lingulis 
quoque  rebus,  quae  per  fideicommiiliim  relinquun- 
tur, eadem  retentio  permiila  eft.  Poft  quod  Sena- 
tusconlultum  iple  haeres  onera  hereditaria  luftinebat : 
ille  autem,  qui  ex  fideicommiflo  recipiebat  partem 
hereditatis,  legatarii  partiarii  loco  erat,  id  eft,  ejus 
legatarii , cui  pars  bonorum  legabatur  : quae  Ipecies 
legati  partitio  vocabatur  , quia  cum  herede  legata- 
rius partiebatur  hereditatem.  Unde  que  lolebant 
ftipulationes  inter  heredem  & partiarium  legatarium 
interponi,  eedem  interponebantur  inter  eum,  qui 
ex  hdeicommillo  recepit  hereditatem , & heredem  i 
id  eft,  ut  lucrum  & damnum  hereditarium  pro  rata 
parte  inter  eos  commune  ellet.  (4) 

> Qhei- 

(4)  M bec  3«it  abtcfanD  matt  gUidjroobl , ba|j  cas  sctum 
Trebeliianum  nict)t  hinlaiiglid)  gcnug  ro<ir  / basjmiqe  iu 
, , wcbuun/  maS  es  nertjuten  foltc.  ©aw  ba  Die  fiduciarii 
haeredes  31MC  n>oi)l  fcwen0il)abtn  / rocil  fte  ftic  nict)f$  tfc» 
t)«n  burfftm , aber  bod)  and)  fcintn  SBortbcil  »or  ftd)  fabcti, 
iiibcrn  fie  glti(t)rooi)l  bi«  (Scbfcljajtt  reftituiren  umftcn,  imb 
raljcr  foltfce  nid)t  aniMttn  pollen  i fo  fam  titblid)  iub  Ve- 
spasiano ba$  HCtum  Pegttfunum  JUtM  ?B0l'f(t)tin  , <lt$  Pe«a. 
sus,  de  quo  vid.  Menagius  in  Antoen.  Jur.  Civ,  Cap.  17. 
linb  Pusio  Confules  fuffe&i  marttl.  Conf.  Phil.  a Turre 
Monumenta  Veteris  Antii.  Steph.  Pighii  Confules-  £)its 
fjg  SCtum  Pegafianum  rai  onnirtt  au$  Fundamew, 

IDU  6tC  Lex  Falcidia  , Ullb  litfj  btttt  haeredi  fiduciario  t)t€ 
quartam  hereditatis , ut  invitaremur  heredes  ad  adeyn- 
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Quibus  cafibus  locus  ejl  SCto  Trebelliam  vel 
VegafLino, 

§.  6.  Ergo  fi  quidem  .non  plus  quam  dodrantem 
hereditatis  feriptus  heres  rogatus  fit  reffituere^  tun« 
ex  Trebelliano  Senatusconlulto  reftituebacur  heredi- 
tas, & in  utrumque  actiones  hereditarie  pro  parte 
rata  dabantur  : in  heredem  quidem  jure  civili : in 
eum  vero,  qui  recipiebat  hereditatem  ex  Senatus- 
conluko  Trebelliano , tanquam  ih  heredem.  At,  fi 
pias,  quam  dodrantem,  vel  etiam  totam  heredita- 
tem refiituere  rogatus  efiet,  locus  erat  PegafianoSe- 
natusconfulto  j & heres,  qui  femel  adierat  heredi  • 
tatem  (fi  modo  fua  voluntate  adierat)  five  retinuerat 
quartana  partem,  five  retinere  noluerat, iple  univer- 
fa  onera  hereditaria  lufiinebat.  Sed  quarta  quidem 
retenta,  quali  partis  & pro  parte  ftipulationes  inter-  , 
ponebantur,  tanquam  inteV  partiarium  legatarium, 

& heredem  : 11  vero  totam  hereditatem  refiitueret, 
enate  & vendite  hereditatis  ilipulaciones  interpone- 
bantur. Sed  li  Maculabat  Feriptus  heres  adire  here- 
ditatem •,  ob  id,  quod  diceret, eam  libi  liilpedlam  ellc, 
quali  damnolam  : cavebatur  Pegaliano  Senatuscon- 
liilto,  ut  deliderante  eo,  cui  reftituere  rogatus  elfet,  / 
juflu  pretoris  adiret  , & rellitucret  hereditatem  , 
perindeque  ei&  in  eum,  c]ui  reciperet  hereditatem, 

«ctiones  darentur,  ac  juris  eft  ex  Trebelliano  Sena- 
tus- 

- — - : * — 

dam  harediratem.  0|t  fflflttn  : Qui  debet  efle  hzres, 
ille  habeat  etiam  quartam  falvam.  Fiduciarius  e(l  hae» 

tet.  Ergo.  Unb  roell  bie  tempore  Justiniani  (Ojicnaimu 
Trebellianica  ad  imitationem  talcidi*  belitDCt  l&Ofbcn  » 
fo  finoet  njan  and)  no$  in  biden  Legibus , Dap  befagte 
quarta  tbenfflflS  Falcidia  gtncntlct  roirD/  blf  Justinianus 
basSCtumTrebeUianum  UH&  Pegafianum  itt  ttIKfi  jufailk 
Q?i(|<lltlicfc  fol«  OitjC  quarta  tJ<%qi,ina,  - 
Puflana  oDCl'  Pu/mic* 

* ' ' . (s; 

‘ , * / 

> , , f 
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tusconfulto.  Quo  cafu  nullis  ftipulationibus  eft  opus : 
quia  limul  & huic,  qui  reftituit , lecuritas  datur,  & 
a&ioneshaercditaria:  ei,  & in  eum  transferuntur, qui 
recipit  haereditatem  ; utroque  Scnatusconliilto  in  hac 
Ipecic  concurrente,  (y)  / 

Peg-*“ 


(5)  Qu.SBflrum  IjatJusTiNiANvsbiefeg  foconfondirtf?  Refw. 
gr  fa&e  Difficuitat , fo  bflbej)  roar.  2)iefc  bct)bc  SCta, 
Trebellianum  unt»  Pegafianum , fdjtene»  bic  (gad)e  JU  ex- 
hauriret!» betHl  efi  U10Ct)te  bCt  Fiduciarius  bi«  hrrcdirarem 
in  totum  ober  in  tantum  rdiituin» , fo  j)<Hl«  er  etlJCIt  »Sor* 
tbeil/  befam  feinc quartam,  unb  ftunb  »or  nict>eg/  a!g  pro 
V rata.  ^jflbcfien  abtc  mac  Qlci(!}tVOf>l  ei«e  a(r<  Rdgu’a  Ju- 
ris : Qui  fcmel  ett  haeres , femper  efl  haeres.  Corif.  Jac. 
Gothofredi  Cemnunt.  ai  Regulas  furis,  IDeltfcft’  bCl1  tcjle 
ifl ; roegen  roeldjer  Re?ul  ber  Fiduciarius  IciDen  mti>k/  bajj 
er,  rccnn  er  j.  g.  Semiffem  rekituiren  tmijfen,  bennot)  fin* 
feinen  Semiffem  ju  fleijen  (jatte.  21  lier  SCtorum  fonte  mtm 
fteb  nid)t  btbienen , et>  tt>rtr  aber  efft  difficultas  cabe» , i.  e. 
fi  quartam  habebam  falvam,  fonleid)  HTtCt)  CC0d>Cti  Tre- 
belliam bebienen  / unb  ba$  onus  refpondendi  creditori. 

. bus  auf  beti  haeredem  fideicommiffarium  tDd^C».  JT>attC 
id»  tneine  quartam  nid)t  falvam , fo  bttecnk  irt>  mid)  ber 
bcobetl  SCtorum  , aber  eleftive , nitbt  umultanee.  9l5eC 
(g  roac  bfl$  incommodum  babei) : 3nbem  id)  bie  quartam 
abjog , blieb  id)  haeres  ejus  intuitu , unb  besroeqe»  inu|Ie 
id)  ben  Creditoribus  aniroorkn.  5BoIte  id)  obtie  ©djabe» 
feijtl  / fo  mufle  id)  ftipuliren  cum  fideicommitrario , Dajj 
et  aflein  bie  Creditores  befrieDtgen , unb  niicl)  ex  nexu  laf* 
fen  IBOlte-  Stipulationes  Obet  ItKtre»  ftriftiffimi  juris  i fli- 
pulationem  interponere  tuar  Ctne  @0len»ltdt , efi  mufletl 
fslemnia  verba  obferviretIBerbt».  Soleninia  autem  funt 
captiofa.  gei  gab  Chicaneurs , unb  fonte  leu&tlid)  1 x>a& 
wrfeljen  toecbe».  S)amtt  batte  id)  em  lubricunyremedium, 
roen»  id)  gleid)  jum  SCto  Pegafiano  g ifft.  On  fmn  eub* 
(id)  Justinianus  , unb  roarit  bet)be  SCta  in  eines , uno  fnq* 
te : 2Ba$  follen  bie  Stipulationes  iibibig  fegn  / bic  (Subii* 
ItUltCn  ? Ex  duobus  SCtis  unum  faciam  , omnem  yiiv» 
Pegafiani  in  Trebellianum  transfundam.  T)rtg  Pegafia- 
num roirb  aljo  nid)!  tneljr  regardicet#  iinb  t»qg  in  bemfel? 
b?n  flt&et , fnujS  nn»  gnnefe&fn  nwfen,  ai$wnn  e*  aac« 
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Pegafiant  in  Trcbellumum  transfujio. 

\ 

§.  7.  Sed  quia  ftipulationes  ex  SenatusconfukoPe,- 
galiano  delcendentes,  & ipli  antiquitati  dilplicuerunt, 

& quibusdam  calibuS  captioias  eas  homo  excelli  in- 
genii Papinianus  appellat , & nobis  in  legibus  magis 
limplicitas,  quam  difticulcas  placet:  ideo  omnibus 
nobis  fuggeflis  tam  limilftudinibus  > quam  differen- 
dis utriusque  Senatusconlulti,  placuit,  explolo  Se-  , 

natusconfulto  Pegaliano»  quod  poftea  lupervenit, 
f omnem  auctoritatem  Trebelliano  Senatusconliilto 
prxltare , ut  ex  eo  hdeicommillarix  hereditates  re- 
ftituantur  : live  habeat  hxrcs  ex  voluntate  telfatoris 
quartam,  live  plus,  live  minus,  live  nihil  penitus: 
ut  tunc,  quando  vel  nihil,  vel  minus  quarta  apud 
eum  remanet,  liceat  ei  vel  quartam , vel  quod  deelt,  4 

ex  noltra  auftoritate  retinere  > vel  repetere  lolutum, 
quali  ex  Trebelliano  SCto  pro  rata  portione  aftioni- 
bus  tam  in  haeredem,  quam  in  fideicominiflarium 
competentibus.  Si  vero  totam  htereditatem  Iponte 
reftituerk,  omnes  hxrcditarix  actiones  hdeiccmir.il- 
lario,  & adverfus  eum  competant.  Sed  etiam  id, 
quod  praecipuum  Pegaliani  -Senatusconlulti  fuerat, 
ut,quando  recufaret  haeres  Icriptus  libi  datam  hxre- 
ditatem  adire , necellitas  ePimponeretur  totam  harre- 
ditatem  volenti  fideicommillano  reiticuere,  & omnes 
ad  eum  &c  contra  eum  transferre  aCtiones , & hoc 
transpoluimus  ad  Senatuscon fultum  Trebellianum, 
ut  ex  hoc  lolo  necellitas  haeredi  imponatur,  li,  iplo 
nolente  adire, fideicommillarius  delideret  rcflitui  libi 

hxre- 

in  bcm  Trebelliano  Dcrorbwt  owce.  Sater  ill  benii 
fltfomincn  / bafj  man  t)ie  quartam  , bie  ern  hatres  fidu- 
ciarius Jftflfjt  bes  SCti  DOtl  b«Rl  fideicommiffo  univer- 
lali  abittljen  fonie/  Pegaiknam,  fonbtrfl  quartam 
Trebellianicatn  fltnttUKt* 

J ''  ' / 
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haredicatem , pullo  nec  damno  nec  commodo  apud 
harredem  remanente.  (6) 

'In  qu.bus  hxredibus  & in  quibus  fideicommiffh» 
riiJ  fupra  dictu  locum  habeant. 

§.  g.  Nihil  autem  intereft,  utrum  aliquis  ex  alie 
haeres  inftkutus , aut  totam  hsreditatem , aut  pra 
parte  reftituere  rogatur : aif  ex  parte  haeres  miti  tutus, 
aut  totam  eam  partem , aut  partem  partis  reftituere 
rogatur.  Nam  & hoc  cafu  eadem  obfervari  praeci- 
pimus, qua  in  totius  hereditatis  reftitutione  dixi- 
mus. (7)  De 

(<5)  ©it  l)flt  tg  henn  Justinianos  transfundite!?  Refp.  a)  Im- 
perator fanxit,  ut  fiduciarius  haeres  adeat  harreditarem  & 
deinde  reftituat  juxta  teltatoris  voluntatem.  $)tnil  Dit= 
f«C  fonte  Dell  terminum  a quo  fefjtn , ITMUUJ  UIlD  nue  ec 
ttolte  Si  tempus  reflitutionis  non  exprelTum  eiret , prae- 
fumitur,  cum  morietur  fiduciarius  , demum  reftituen* 
dam  e fle  hxreditatem.  ©«Itl  tt  flbCl’  flitfctS  Defio  twni* 
gei’  Die  ecbfcDafft  mcf)t  amceten  roolte , fo  roiro  cr  b)  qu 
jroungen,  ut  cam  adeat,  unD nwin  et  fid)  smingen 'Idflfet , 

omne  lucrum  amittit , fed  tamen  damnum  non  fentit : 
DCIltl  et  bailDdt  contra  fidem  datam  teftatori,  Cl’  {]!  perfidus, 
perfidus  autem  omni  lucro  indignus  eft.  Dicas : iBer  lUIfD 
e$  aber  ni£?)t  roollen  amreteu?  Refp.  3um  antreien  finDen 
jid)  ttobl  l'eute , abec  ni(f)t  oiele , Die  cg  qltict)  refiituiren. 

Sei)  Un$  gravifrt  ttian  jlDClC  fellen  Deu  haeredem , ut  illico 
reltiruac,  fed  tamen  adfunt  exempla.  gefCt)lCs 

fiet  Die  reftitutio  tfjt  in  cafum  mortis.  |)al)eC  IHU^  DeC 
Fiduciarius  ojflCaution  MflCben,  fore  ut  aliquando  omnia 
fidei commiflario  debito  modo  reilituantur.  c)  _£)<»  fonfi 
per  SCtum  Trebeilianum  Dee  FideicommiflTarius  D<U  Ultlf* 
fert  repondiren  / unD  im  SCto  Pegafiano  DeC  Fiduciarius 
il<D  erfl  per  ftipuiationem  oeefeben  ttiu^e  / fofoll  nummi)» 
ro  Dec  Fiduciarius  feine  quartam  afiejeit  babeii , bingegen 
aucD  aae  bei)be,  jebec  pto  rata,  repondiren* 

(7)  X>iejefi  ifi  aticb  Die  beillige  Praxis,  exceptis  paucis,  no- 
v i Ili  me  mutatis , ffieil  el)eDem  Die  ©JUtftDcn  JU0)1«  DOn  Ter 
ft amentis  gwnfi.  @eld)cinna(i)  f«n  nuu  Dec  h*ies  fidu- 
•iarius  Dj«TrebeUj»inicamdcfa!ciceil , ODet  IDUin  CC  ftc  be» 
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De  eo  t quod  httres  voluntate  tejlatorts  deducit 
pr&cifitve. 

§.  p.  Si  quis  una  aliqua  re  deduda,  live  prxcepta, 
qua:  quartam  continet  (veluti  fundo  , vel  alia  re)  ro- 
gatus lit  reftituete  haereditatem,  fimili  modo  exTre- 
belliano  Senatusconfuito  reftitutio  fiet,  perinde  ac  ii 
quarta  parte  retenta , rogatus  eilet  reliquam  haeredt- 
tatem  reftituere.  Sed  illud  intercft,  quod  altero  ca- 
lu,  id  eft,  cum  deduda  five  prasccpta  aliqua  re,  re- 
ftituitur  haereditas,  in  iolidum  ex  eo  Senatusconfuito 
adiones  transferuntur,  & res,  quas  remanet  apud 
heredem,  line  ullo  onere  ha:reditario  apud  eum. re- 
manet, quaii  ex  legato  ei  acquilita:  altero  vero  cafu, 
id  eft,  cum  quarta  parte  retenta,  rogatus  eft  haeres 
reftituere  hereditatem,  & reftituit,lcinduntur  adio- 
nes,  & pro  dodrante  quidem  transferuntur  ad  fidei- 
commiilarium,  pro  quadrante  remanent  apud  hasre- 
redem.  Quin  etiam  licet  una  re  aliqua  deduda,  aut  ' 
praecepta,  reftituere  aliquis  hereditatem  rogatus  iit, 
in 

/ per  Condidionem  indebiti  tJOH  tXm  Fideicom- ' 
miffario  JUCnCfforDtm  / 0>cii  CC  W(t)C  / flll  dodrantem, 

9 

i.  e.  — iu  beju&ltn  ft&ulbig/  unb  in  (o  mit  differiret  ffe 
non  bec  Faiddia  nit&t.  @ie  ift  a&ec  barin  divers , tMfj  bie 

falcidia  DOI!  btO  legatis  unb  fideicommiffis  lingularibus, 
bie  Trebellianica  ab*C  OOtl  ben  fideicommiffis  univerfali- 
, bus  aDgejOfltn  mirb-  3n  bie  quartam  Falcidiam  tuirb  fer* 
mr  nitbi  alleg/  fonbern  nue  basjenigc/roag  fecc  haeres  jure 
baereditario  eroorben  / imputiret  / ba  t)ing<gen  in  bte  Tre- 
bellianicam  ni(t>t  Olltin  legata  U8b  fruftus  , fonbtCIl  uber* 

fcaupt  afleg  imputiret  roerben  mu|j.  5Benn  i*  abec  nun 
i)tut  |U  XtMje  ein  Fideicommiffiim  univerfale  reftituife , fo 
flcfee  i$  fuc  ftieine  quarum  , btc  Fideicommiffiirius  a&ec 
repondiret  ftlC  feitUIl  partem  ipfo  jure,  & intelligi(ur  pet 
fe , otjne  bap  ts  tlOltytfl  fet) , bflfi  btc  Fidtidarius  |i(b  doc» 
btc  mit  (inec  ftipuiauon  petn?aijre.  . 
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in  qua  maxima  pars  hereditatis  contineatur , eque  in 
folidum  transferuntur  adtiones.  Et  fecum  deliberare 
debet  is,  cui  reftituitur  hereditas,  an  expediat  fibi 
reftitui.  Eadem  fcilicet  interveniunt,  & fi  duabus 
pluribusve  dedudtis  preceptisve  rebus , reftituere  he- 
reditatem rogatus  fit.  Sed  & fi  certa  fumma  dedudla 
preceptave,  que  quartam  vel  etiam  maximam  par- 
tem hereditatis  continet,  rogatus  fit  aliquis  heredi- 
tatem reftituere , idem  juris  eft.  Que  autem  dixi- 
mus de  eo,  qui  ex  alie  inftitutus  eft,  eadem  transfe- 
rimus & ad  eum,  qui  ex  parte  heres  feriptus  eft.  (§) 

De 


(8)  2Bcnn  t>ec  Teflator  v.  g.  gifaget  : Paulus  haeres  efto. 
Rogo  hunc,  ut  rellituat  haercd i tatem  fecundo,  fyirjgtgcil 
COO  Paulus  loco  quartae  t»ie)C5  |)af)ttl , Qu. 

&tC  Fiduciarius  aud)  nod)  refpondere  intuitu  quartae  i 
Refp.  Slein  / Der  Fiduciarius  1)01  rem  certam , Dfl$  $au|}  , 
CC  ili  t»ie  ein  legatarius  anjufel)en,  hic  nihil  folvit,  ne- 
' mini  refpondet , et  ifl  ratione  folutionis  creditoribus  fa- 
ciendae reit  cin  legatarius,  UtlD  ratione  reflitutionis  ()1  er 
haeres  i Dtntl  Ullfcr*  qail^C  jurijpruden^  fettllfW  jn  lOUtCC 
relationibus.  Qu.  3Bie  tOCtltl  id)  cint  quartam  ODgtjOgen 
fca&t  / c$  fmD  aber  nod)  tllid)e  Legata  ju  &«jal)lcii  ? Refp. 
2)itfe  mu§  D«  Fideicommilfarius  btjttblctl/  DU  quartam 
81110  id)  falvam  t)abctt , fine  omni  onere.  Dacum  fagit 
Der  Imperator , d)  DtC  haeres  fiduciarius  foll  aUCjtlt 
quartam  f)abtn  , ODtC  aliquid  aequipollcns  , h.  e.  rem 
certam.  De  femiffe nulla  detrahitur  quarta;  Dflltl  bal)0t 
b(C  haeres  fd)0Il  ItU^r  dll  Cine  quartam.  Qu.  Quomodo 
computatio  fit  Trebellianicae  ? Refp.  Falcidia  & Trebel-, 
lianica  ita  differunt : i ) Dtf  Falcidiam  jjf()tt  DtC  ®C5C 

Dctl  legatariis  ab/  Trebellianicam  haeres  fiduciarius  DUlCtl 
fideicommiffariis;  a)  In  quarta  Falcidia  IDICD  ffill  lega- 
tum imputirtt , in  Trebellianica  omnia  lucra  Sc  commo- 
da computantur,  v.  g.  fideieommiffum  mihi  reli&um 
eft  ad  dies  viti  , poffideo  illud  per  1 5.  annos , lOttllCIt 
rtUCi;  hiredes  Di;  quartam  abji<I)€fl?  SRtin*  Nam  m quar- 
tam Trebellianicam  etiam  omnes  fru&us  compurantur, 
non  in  Falcidian).  2getin  tinCC  if.  3fll)C  fi*res  fiducia- 
rius flciDcfcu  / nwb  tr;a  f<in<  quartam  g«npff<n  l)o* 
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De  fideicommiffo  heredis  ab  inteflato. 

5.  10.  Praeterea  inteftatus  quoque  moriturus,  pot- 
fcft  rogare  eum,  ad  quem  bona  fua  vel  legitimo  jure* 

Vel  honorario  pertinere  intelligit , ut  harreditatcm 
fuam  totam,  partemve  ejus,  aut  rem  aliquam  , veU 
uti  fundum,  hominem,  pecuniam,  alicui  refticuatt  - 
Cum  alioqui  legata,  nili  ex  teftamenta,  non  valeant. 

De  fideicommiffo  relicto  4 fideicommiffario » 

l 1.  Eurn  quoque,  Cui  aliquid  reftituitur,  poteft 
fOgare,  Ut  id  ruidum  alii  aut  totum»  aut  partem,  vel 
ttiam  aliquid  aliud  reftituat. 

De  probatione  fideicommiffo 

§.  l i.  Et  quia  prima  fideicommillbrum  cunabula 
a fide  haeredum  pendent,  & tam  nomen,  quam  lub- 
ftantiam  acceperunt , ideo  divus  Auguftus  ad  hecefc 
fitatem  juris  ea  retraxit.  Nuper  & hos  eundem  Prin- 
cipem fupe  rare  contehdentes  , ex  fadlo,  quod  Tri- 
bonianus , vir  excellentillimus , Exquarftor  facri  pa- 
latii/ fuggeffit,  conftitutiohem  fecimus,  per  quam 
dilpofuimuS : Si  teftator  fidei  haeredis  fui  commifit,  v 


bt!U  3B(nn  flbtc  btC  fiduciarius  haeres  nut  1 4>  £<lgt  {}©  ' 

Ubct  fidttt/  merDcn  auct)  bit  frudus  mdjt  anbccs  tn  oie 
quartam  gtttcfinu/  flls  |0  biti  cc  gtnbfftn;  bas  ttorigt  fon* 
tleu  ftint  haeredes  flbjieqtn.  ©tc  Teftator  fdii  tS  aucfi  mas 
tfittt/  ut  unus  alteri  fideicommifluttt  iterum  relinquat* 
primus  fecundo » fecundus  tertio  , bttttt  t&  1(1  aliquid  ar- 
bitrarium. £>itfel  fideicommiffum  abtt  jtigtt  an  ciit  fltb 
ijtqeg  uiib  auf  ba$  dtitlicfittrpicbttg  (Stimufit , bafj  ec  nocfi 
langt  3abctmbtn(Suttcrt  ©ia  ctn>a$  ju  difponirm  fiqbtn/ 

©it  Hubkr  unb  Thomasius  obfervirct  fiabtn-  Qu. 
fit  a(lt  bit  quartam  ab  i Refp.  Sitin/fed  primus  tantum,  nift 
qnus  in  favorem  alterius  a quarta  abftineat.  33tt  CTflC 

litfia  c i ab/  obtr  ftint  grbtit . bcpmanotcn  lommt  ts  auf  * 
ba*  @iutf  an/  ob  tc  langt  Ubtt.  £tnn  ba  gtqtt|T«  tc 
tongt,  1 % 
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uc  vel  hccrcdkatem,  vel  fpeciale  fideicommifium  re- 
ftituat,  & neque  ex  feiptura,  neque  ex  quinque  te- 
ftium  numero  (qui  in  fideicommillis  legitimus  elle 
nofcitur)  poffit  res  maniFeftari  j fed  vel  pauciores, 
quam  quinque,  vel  nemo  penitus  teftis  intervenerit: 
tunc  live  pater  haeredis,  five  alius  quicunque  fit,  qui 
fidem  hterqdis  elegerit,  &abeo  reftitui  aliquid  vo-  , 
luerit  i fi  haeres  perfidia  tentus  adimplere  fidem  recu- 
fiu,  negando,  rem  ita  elle  fubfecutam,  fi  fideicom- 
mitlarius  jusjurandum  ei  detulerit,  cum  prius  ipfe  de 
calumnia  juraverit , necefle  eum  habere  , vel  jusju- 
randum. fubire,  quod  nihil  tale  a teftatore  audiverit, 
vel  recufantem  , ad  fideicommifii  vel  univerfalis.  Vel 
fpecialis,  folutionem  coardari,  ne  depereat  ultima 
volunta^ teftatoris  fidei  haeredis  commiila.  Eadem 
oblervari  centuimus , & fi  a legatario,  vel  fideicom- 
miilario,  aliquid  fimiliter  relictum  fit.  Quod  fi  is, 
a quo  relidum  dicitur,  (poftquam  negaverit,)  confi- 
teatur quidem, aliquid  a fe  relidum  efle,  fed  ad  legis 
fubtilitatcm  recurrat,  omnino  Folvere  cogendus  eft.  (9) 


(9)  bitfem  §•  n)i«b«rl)olci  Der  imperator,  ba£  Die  Fidei- 
x commiffa  anfdnqlid)  leitu  obligationem  neceffanam  qv 
fiabt  fiaben , donec  tandem  Auguftus  confilio  C.  Trebatii 
T*st/E  fideicommifia  ad  neceffitatem  juris  retraxerit.  UllD 
bfl  foilflcn  ad  probanda  6deicommiffa  $.;3«lU)«n  IlDtljig 
oarett , fO  tnci)IK(  Justinianos  , «g  fbtltU  <Ul«b  Ctrl  Fidei- 
committam in  fo  ro©l)l  fine  feriptura, 

0«  ol)n«  3<ug«n , b«|l«b«n/  nmin  nur  btr  haeres  gtflebei  , 
bafj  bec  Teftator  i()iti  «troaiS  anbcfobhn , ba  tc folcfjeg  bo# 
prseftirtn  miif-  si  ergo  Qu.  Ran  nicbt  tiner  ein  fidei-  ;» 
, commiffum  matbctl,  t)fl  tlUf  l- Teftes  prxfentes  jjnt),  t 
ObCC  (Uld)  fine  teftibus  ? Refp.  Regulariter  fidei- 

commifia  relinqui  folent  in  teftamento  vel  codicillis.  Si 
vero  apparet»  bafc  btr  Teftator  aud)  «in  ©(ttrautn  ocfc^ct 
auf  ftlllC  haeredes  ab  inteftato , fo  !0im«n  fit  (Uld)  convin- 
ciret  rrtct>en  butcb  x.  ^(U0tn  # Of c ab  inteftato  frttgt 
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. ' ' DE 

SINGULIS  REBUS  PER 

FIDEICOMMISSUM  RELICTIS. 

v - Summa, 

POteft  tamen  quis  etiam  lingulas  res  per  fidcicom- 
miflum  relinquere  : veluti  fundum,  argentum, 
hominem , veftem , & pecuniam  numeratam ; ' & vel 
ipfum  haeredem  rogare , ut  alicui  refticuat,  vel  lega- 
tarium, quamvis  a legatario  legari  non  pofUt. 



t>0(t)  ntd)t$  « teftament*.  5BfC  nitfjll  ex  teftamento  b(* 
fbmmi,  fan  and)  barin  tiicfr  graviret  nxrben,  er  fuccedi- 
«I  ia  ex  Lege  i aQetn  (C  befbmml  boib  Di<grbfcf)3jft  ex  be- 
neficio defundi;  ec  I)at  «$  ia  ii)m  ju  bantfe» , bag  cr  ftin 
Sefiamcnt  gcmac&t.  @oltc  ct'  Die  ganije  ^rbfdjafft  a»  M*- 
vium  reftimicctt , f»  fiat  CC  DOCb  Avanrage  Danotl  / Ullb  b(» 
fbmmi  bit  quartam.  #at  bcr  Teftator  gefagt ; 3)?eine  (£r* 
btn  ab  inteftato  generarim  fofltn  fCt)lllDig  fttjn  Dte  <grbf(j)'afft 
ju  reftituirtn  / fo  ftnb  011$  Defl  primi  haeredes  DflCJU  l)eCs» 
bunben , bat  ec  ab<r  nur  cincti  nominarim  gtbtten , fo  ftnb 
bie  Succeffores  nid)l  obligirei-  555(1111  fetlte  tefles  j>;g  bfltt 
fideicommiffo  get»efen , UttD  HUr  Praefumtiones  ftnD,  bdf 
b(C  Teftator  b<m  haeredi  <tn>Q$  atl&Cfpl)Un,  f»  fati  itylCH 
ba$  Juramentum  deferiett  IbirDwt , prseftito  a me  jura. 

. mento  calumniae.  Teftes  non  clalnci , fed  vulgares  fuf- 

ficiunt.  3)icf<$  g<i)(t  mfpnberbcit  an,  rocna  cs  nue  i<* 
manb  gebbrct,  ja  rocnn  nue  »•  SEBcibct*  babeo  genxfen , bie 
ba  anefageu/  baf;  btc  Defondus  femcin  Haeredi  ctroas  an# 
befoblm,  Da  benn  bicfcc  / nem  cr  citram  (dusmi,  febrot* 
ren  mufi/  pbibm  nicDi^  anbcfoblcn  rcorben,  roie  in  bcr* 
filcitbcn  Caiu  bic  ^allifcbc  3uriften*Facuitat  refpondim. 
Cafus  erat  curiofus.  (£$  (jatlCCinC  ^WUCin  Fideicommifs 

gcmadjcnnunbliib/bcc^annfolic  ibrtffleiber  it>rcc 
flcc  fleben  / er  (lunbe  btym  35t»e,  (dugnete  aber , cri>abc 
« nubi  g<I)brti » ($  n>aren  5Beib«r  bab«o  gcocfcn ; defere» 

batur  juramentum  ; DCC  anbett  flbtt  WOUC  fcirt  ®Ctl)ifnt 

mit  SBcrocif  »ecmtcn;  bic  SBcibcc  fagicu  tj>ci  $ ; ®ie  bat* 

Mm  } icn 


I J Qi  Institut.  Justiniani  Lib.II,  T it,  XXIV, 

’ Qn*  relinqui  pojfuKt. 

§.  i , Poteft  autem  non  folum  proprias  res  teftator 
per  fideicommilium  relinquere  ; fed  & ha’ redis,  auc 
legatarii,  aut  fideicommiftarii , aut  cuiuslibet  alterius. 
Itaque  & legatarius,  & fideicommillarius  non  folum 
de  ea  re.  rogari  poteft,  ut  eam  alicui  reftituat , quae 
ei  reli&a  lit fed  etiam  de  alia,,  five  ipfius,  live  alie- 
na iit.  Hoc  fotum  Qbfervandum  eft  , ne  plus  quis-, 
quam  rogetur  alicui  reftituerc  , quam  ipfe  ex  tefta-. 
mento  ceperit.  Nani  quod  amplius  eft,  inutiliter 
relinquitur,  Cuni  autem  aliena  res  per  fideicommiC. 
funi  relinquitur,  neceile  eft  ei , uni  rogatus  eft,  aut. 
ipiain  redimere  & praftave , aut.  ceftimationeni  ejus 
fQlvere,  (i)  , 

Di 


tcnuiebt*  delibret » tiniae  aber  fagten/  Die  Teiumx 
init  Dem  h*rede  n?ag  nbgerebcw  «e  muflen  aber  nictjt,  ma$, 
moltc  Der  h«<»  niett  met)t  fdiweren  / mir  Ugtcu  ibm 
abe?  oacD  Da$  Juramentum  nuf.  gc  molle  nicbt  Daron? 

Da|  rptir  Cl  l indicium  • quod  fideicafnmiffa  fuerit  grava- 
tus. $ie  ReUtio  Juramenti  aber  finDeium  Dcsmegeu  iiitbf 
(lati/  roeil  Der  h*res  bifmeilen  nuc  aflein  mciji,  Dap  ibt« 
et m&  anbcfobUn  roocbcti.  £nblic&  ift  ap«t>  fuc^IicD  ju  mer* 
tfcn  f Dajj  Der  Teftator  oerbietert  fan  / Die  rrebeiiianicam 
OMajieDen»  €1  Darff  aud>  Der  Fiduciarius  lolc&e  nicDt  de- 
fateiren/  menti  erentmeDer  Dfl$  Fideicommitrum  nid)t  ber* 
auS  aeben  miH  / pDer  feitt  Inventarium  genwt&et  l)at.  v 
(l)  ^©  .(leri  maren  Die  Fideicommittit  particularia,  ooti  De» 
nen  in  geqenrodrtigein.  I itui  Die  3ieDe  ifl  / 4 part , aQrirt 


5>d  t)ingegen  Die  Legata  nid)t  verbis  precativis  J Peto , ro- 
go Sic.  foilDem  verbis  imperativis  gemant  metDei).  O- 
lim  imar  fonte  nnr  Der  H*res  mit  Dergleicben  ftdeicammiA 
fu  fmg-iaribus  befibmeret  merDtn,  aber  na<t>  Der  3eit  citi 
ietec,  Der  ctmas  oon  Dem  defundo  unD  Teftatore  cmpfdtv* 
get*  m fideicommitfarius  uWYer4li« , <in  legatarius, 

/’  , • ‘©UtCfc 
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De  Singuus  rebus  Fideicomm.  rel.  jjr 
De  libertate. 

$•  2.  Libertas  quoque  fervo  per  fideicommiflum 
dari  poteft,  ut  haeres  eum  rogetur  manumittere,  vel  ' 
legatarius,  vel  fideicommiflarius.  Nec  intereft, 
utrum  de  fuo  proprio  fervo  teftator  roget»  an  de  eo, 
qui  ipfius  harredis,  aut  legatarii , vel  etiam  extranei 
lit.  Itaque  & alienus  fervus  redimi  & manumitti  de- 
bet. Quod  li  dominus  eum  non  vendat,  fi  modo  ni- 
hil ex  judicio  ejus,  qui  reliquit  libertatem,  percepe- 
rit, non  ftatim  extinguitur  fidcicommiflaria  libertas  *, 
fed  differtur, quoad  poffit, tempore  procedente,  ubi- 
cunque occafio  fervi  redimendi  fuerit, prteftari  liber- 
tas. Qui  autem  ex  fideicommilfi  caula  manumitti- 
tur, nontfeftatoris  fit  libertus,  etiamfi  teftatoris  fer- 
vus fit,  fed  ejus,  qui  manumittit.  At  is,  qui  dire- 
<5to  ex  teftamento  liber  elle  jubetur,  ipfius  teftatoris 
libertus  fit:  qui  etiam  Orcinus  appellatur.  Nec  alius 
ullus  dire&o  ex  teftamento  libertatem  habere  poteft, 
quam  qui  utroque  tempore  teftatoris  fuerit,  & quo 
faceret  teftamentum,  & quo  moreretur.  Directo 
autem  libertas  tunc  dari  videtur,  cum  non  ab  alio 
fervum  manumitti  rogat, fed  velut  ex  fuo  teftamento 
libertatem  ei  competere  vult,  (z) 

De 

©leit&roie  nict)t  aQctn  res  propri* , fonbern  nud)  alien* 
legiret  merbeii  fomten,  «Ifo  fan  cin  gleittje^  per  fideicom-  „ 
mi  (Ium  gefd)et)en.  ' 

(i)  fan  atld)  Die  Libertas  per  fideicemmiflum  jemanbCf? 
angeDet)crt,  nuc  mit  beiti  umerfiteib , Dag,  rcenn  Dee  fer- 
vus per  Legatum  ftet)  IDIirbe,  fo  f)ttf  et  Orcinus  , tDtil 
Det  defundhjs  dominus  in  orco  feilJ  Patronus  tuar  i WUCbC 
<c  aber  per  fideicommiflum  fret) , fo  n>ar  et  nid)t  De$  de- 
fanfti,  fonDetn  Dc$  haeredis  fiduciarii  libertus,  rttldjeS 
Deo  btn  SRoinern  roegenbeS  Juris  Patronatus  »ielcg  3u  fhqeit 
l)aile.  Olim  fideicommifla  in  quacunque  lingua  relin- 
quebantur, non  vero  legata , quia  fideicommiflU  er  mo- 
ribus, legata  vero  ex  Jure  Civili  orta  erant,  n>el(t)e$  flbet 

itione  legatorum  aufgetjotwi  iff  <£$  tticb  fermr  t>on  Den 

Mm  4 fidei- 
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De  verbis  jideicommifj orum. 

§.  3.  Verba  autem  fideicommi librum  harc  maxime 
in  ufu  habentur  : Peto . m^o,  volo  , mxnio , fidei  tu<e 
c$  nmitto . Qus  perinde  fingula  firma  lunt , atque  (i 
omnia  in  unum  congefta  eilent.  (3) 

TITULUS  XXV. 

DE  CODICILLIS. 

1 / 

Origo. 

ANte  Augufti  tempora  conftat,  codicillorum  jus 
in  ufu  non  fuille  : fed  primus  Lucius  Lentu- 
lus, ex  cujus  periona  etiam  fideicommill^efte)  coe- 
perunt, codicillos  introduxit.  Nam  currraecederet 
in  Africa,  fcriplit  codicillos  teflamento  confirmatos, 
quibus  ab  Augufto  petiit  per  fideicommifium , ut  fa- 
ceret aliquid  \ & cum  divus  Auguftus  voluntatem 
ejus  implellet,  deinceps  reliqui,  ejus  auctoritatem  fe- 
cuti , fideicommiila  praeftabant : & filia  Lentuli  lega- 
ta , quae  jure  non  debebat , folvit.  Dicitur  autem 
Auguftus  convocafte  lapientes  viros  , interque  eos 


fideicommiflis  particularibus  ni$f  Die  Trebellianica , fott< 
txrn  Die  quarta  Falcidia  defalcirtt , in  quam  omnia  lu- 
cra , quae  haeres  habet  ex  teflamento,  & jure  haereditario 
imputari  folent.  vid  ab  Eyben  in  O^uf culis. 

(?)  Die  Fideicommiila  lingularia  jjjnD  Dell  Legatis  exarqui- 

’ ret , aifo  hat  Diefer  Situi  rocnig  8lu$en.  Dtur  ift  ein  Ca- 

Ius  |u  mirefen  ratione  fervorum.  Dominus  per  fidcicom- 
milium  relinquit  fervo  fuo  libertatem.  Cujus  eft  hic 
libertus  ? 2>enn  ein  Libertus  tmt$  Dod)  Ctncn  Patronum 
betben  j ti  roaren  oiele  Effeftus  juris  Dabew?  Refp.  & 
tpirD  DeS  fiduciarii  libertus  , fi  dixerit ; Rogo  hatredem 
meum  , ut  Pamphilum  manum  ittt.  Si  vero  dixerit  i 
Pamphilus  liber  efto,  fo  ifl  et  libertus  ejus  , qui  eft  in 
orco,  ein  folctet*  libertus  orcinus  {)<«  e$  befl«/  tt  pratfti- 
ftt  fcine  Operas  patrono  debitas. 


- ’ * De  Codicillis. 
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Trebatium  quoque,  cujus  tunc  audtoritas  maxima 
erat,  Sc  quaelifle,  an  pollet  recipi  hoc,  nec  ablpnans 
a juris  ratione  codicillorum  ulus  ellet } 6i  Trebatium 
iiialille  Augufto,  quod  diceret  utiliffimum  & necet 
farium  hoc  civibus  elle,  propter  magnas  & longas 
peregrinationes,  quae  apud  veteres  iuillent:  ubi  II 
quis  te  A amentum  tacere  non  pollet,  tamen  codicil- 
los pollet.  Poft  qua:  tempora,  cum  & Labeo, codi- 
cillos fecillet,  jam  nemini  dubium  erat,  quin  codi- 
cilli jure  optimo  admitteremur,  (i) 

' • " 

(l)  Odi* em  ()at  mati  bag  Tertamentum  Qentnnct  it+Tifyxii, 
«in  Xcflauicnt  tBUtbe  in  grandioribus  tabulis  gtfc&ricbtlt* 
Codicilli  vero  in  parvis  rabulis  , in  parvis  Codicibus. 
Conf.  Gvil.  Fornerius  KeleH.  )ur.  Ctv.  Ltb.  2.  C.  9.  Ai 
imitationem  Codicis  feu  teftamemi  Codicilli  luat  appel- 
lati. In  Codice,  in  teftamento  requiruntur  folennirates, 
in  Codicillis  non  ita.  gj  tticb  jnW  in  Jure  vox  Ltdieil- 
lorum  JunxiLn  in  numero  fihgulari  gtbraiK&tt , HjieTHEO- 

prilus  in  Partphraji  aucb  cmmaf)!  fo  r«b«,  boc&  ijaben  ti 

bU  Grammatici  ailCJCtt  in  plurali  tantum  gtftjjct.  Si  la- 
tigs  accipias  vocabulum  teftamenti  , Codicillos  vocaro 
potes  teftamentum  minus  folenne , nam  nec  haeredis  in- 
iiituiio , nec  7.  tefies , nec  etiam  mafculi  requiruntur 
tciies.  gg  finb  abee  bit  Codicilli  nitbt  «inmaijl  tin  Te- 
(lamentum  minus  folenne,  fonbtrtl  llllt  tiflC  ultima  vo- 
luntas , in  n>eld)cm  lautcr  legata  unb  fideicommifla  »ets 
tn<XCt)Ct  / unb  bann  ait  Solennitates  remitticct  jinb.  De 
origine  fideicommiiTorum  ffnbtl  man  in  tota  Antiquitate 
Romana  nirflUZDg  mag , auffcc  hier  in  principio.  Lentu- 
ws  mac  Uffdlfoe  baran,  cum  in  Africa  decederet,  alg 
(t  b«n Augustum  UIlt>  f«iru£0C&KC  5at,bU^  ftt  pracftiren  modji 
IMI  / ms  <C  fine  omnibus  folennitaribus  difponlrct  f)at* 
tt  Augustus  tpuflt  t»0l)l  , bafl  jure  ftrifto  btg  Lentuli 
ioctur  nicfct  angtbaitcn  nwDen  fbnte,  ttml  ju  prarfti- 

rt! . Ultro  tamen  fervavit  & filia  Lentuli  legata  folvit. 
§g  mt  biegeagt : Db  berglcicbtn  difpofnio  gelttit  foltt? 
Trebatius,  btl’  5«)  bCin  Augusto  in©nab«ll  |lun&  / fagte 
1 *g  act)e  an  3Kan  fuebu  Colore*.  ©icfcg  faftum 
big  Xapftw  imiurun  r.act)  txc  $anb  aucfj  aub<c«-  Uno 
/r  " Mfflj  cg 
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Efficiens. 

$.  i . Non  tantum  autem  teftamento  fadbo  poteft 
quis  codicillos  facere , led  & inteftatus  quis  decedens 
fideicommittere  codicillis  poteft.  Sed  cum  ante  te- 
ft amentum  fadum  codicilli  fafti  erant,  Papinianus 
' ait  non  aliter  vires  habere  quam  ii  (pedali  poftea  vo- 
luntate confirmentur.  Sed  divi  Severus  & Antoninus 
refer ipfcrunt,  ex  iis  codicillis,  qui  teftamentum  prae-  - 
cedunt, polle  fideicommilliim  peti,  li  appareat, eum, 
qui  teftamentum  fecit,  a voluntate,  quam  in  codicil- 
lis exprelfcrat,  non  recelfille.  (z) 

~ . Mate» 

* ob  man  jroac  Dencfm  folle , fcaji  <5  lege  publica  fidite  ein* 
gtfufirtt  rocrDtn  mufien,  fo  n>ar  Do*  Dieft$  nt*t  notfiig, 

Weil  Uian  ratione  haeredis  inftitutionis,  D(l  ti!  ftttjli*  f*®er 

gtfialmi  fidite,  nicfitS  iu  dnDtrii  begefirie,  fonDeru  e$  roac 
genug,  Dap  manglaubte,  Der  Jtanftr  rouiDt  fi*  Das!  ni*t 
autoitDer  fctjn  laiTen , mS  er  ftiftjl  getfian  > unD  Da  man 
in  glti*en  Sdfltn  Die  Prudentes  confuiifte,  fo  fatu  Dif 
©a*e  na*  unD  na*  per  confuetudinem  auf. 

(z)  3Kan*mabl  mia  oDec  fan  einec  fein  ieflament  ma*en , 
er  mo*te  abec  Do*  feinen  guien  SreunDen  Legata  b inter* 

' Iaffm  , quis  tum  bonam  voluntatem  impediet  ? Fiat 
pifcis , fiam  Codicilli , ultima  voluntas  minus  folennis, 
nova  benignitas  in  folatium  eorum  , qui  legata  relirw 
- querc  volunt,  fed  fine  teftamento.  <£$  fliebt  felntC  D th 
lOegtH  pro  parte  tcftatus  & pro  parte  inteftatus.  Qui 
enim  Codicillos  selinquit,  non  teftatur,  er  Otrldjftl  miC 
« legata , neque  tutor  neque  fubftitutio  in  Codicillis  con- 
ftitui  poteft,  nam  fubftitutio  eft  prima,  fecunda,  ter- 
tia inftitutio  ; nec  exhaeredatio  fieri.  Nam  Codicillis 
hsereditas  non  datur.  Ergo  etiam  non  adimitur.  Ex- 
hzredatio  fit  cum  folennitate  & expulfione  , Die  Codi- 
cilli en  pallant.  Fideicommiffa  & legata  m Codicillis 
relinqui  poffunt.  Nam  & praefens  haeres  etiam  ab  in- 
teftato  rogari  poteft , ut  haeredicatem , vel  ejus  partem, 
vel  rem  certam  reftituat.  Qu.  Quotuplices  funt  Codi- 
cilli ? Refp.  Fadlif  vel  teftato  ; vel  ab  inteftato.  Hoc 

cafu  i|i  ni*t$  ba , atf  Da$  Codici».  gftanfan  abtr  au* 
Tcftamenta  fiafiitl  UllD  Codicillo*.  Codicilli  in  tefta- 
. 1 mea* 


i 
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De  Codicillis. 


Materi#, 

§,  2.  Codicillis  autem  hxreditas  neque  dari,  ne- 
que adimi  poteft:  : ne  confundatur  jus  teftamento» 
fum  Sc  codicillorum  : & ideo  nec  exhxrtjdatio  feribi. 
Piredfo  autem  hereditas  codicillis  neque  dari , neque 
adimi  poteft;  nam  per  fideicommiilum  hxreditas  co- 
dicillis jure  relinquitur.  Nec  conditionem  heeredi 
inftituto  codicillis  adjicere , necju^fubftituere  diredo 
quis  poteft,  ($) 

, Num&> 


mento  in  anteceffum  etiam  confirmari  poflunt.  Tefta- 
mentum etiam  poft  Codicillos  condi  poteft  , 8;  fic  ho- 
die nulla  confirmatione  opus  eft.  Ante  Justinianum 
confirmari  debebant  in  teftamento,  (i  Codicilli  ante 
teftamentum  fuerint  confefti.  Tutoris  datio  in  Codi- 
cillis fatfta  per  teftamentum  confirmari  debet,  Non 
enim  habemus  tutorem  codicillarem*  95fl)  btn  legatis 
fccaudxt  fetnec  Confirmation,  bi<  fomitn  fiu*  fiet)  bt> 
fUbtn* 

(i)  Qu.Quid  de  Claufula  Codicillari  ? Refp.  Teftamen- 
tum  quis  condere  voluit  , ibi  mifera  diligentia  opus 
eft*  £eid)t  fan  tn»a$  Dtrftbtn  nwbtn  in  btn  Solennitati- 
bus  , Oie  fret)lt(t)  ftriflo  jure  nullitatem  involvicen  t f» 
fan  c$  nidjt  q«Um/  al$  «in  jitcli<t)t$  Sttfanunt,  reobl  abtc 

ais  Cint  Ultima  vqluntas  minus  foleunis , ein  Codici  11, 

fideicommiffum.  Malo  voluntatem  meam  valere  aliquo 
modo  , quam  concidere  eam  penitus.  2UfO  t>«l’dnb«ft  DiC'  . 
fit  Claufula  baS  teftamentum  in  fideicommiffum  aut  in 
Codicillos,  9Ufo  wtcb  babti)  alltfi  ®bfervif<t ; ©ai  (j«d  «i; 
tttm  fideicommifs  ot>€C  Cedieill  crfocbtr*  tt)irb-  5J?tin 
haeres  feriptus  rDteb  HUI1  «in  haeres  fiduciarius  , 0«C  refti- 
" sulcet  bie  gr&ftftafft  an  btn  anbtcn  h*redem  ab  inteftato, 
detraiftaTrebellianica,  UllD  ficfotnml  t)0Ct)  t( tl>a$*  $D?«m 
3Biue  rotrb  bod)  in  tiroaJ  tcfiiUtt*  3)ie  beutiqe  Notaritn* 
Sormul  non  btc  Claufula  Codicillari  ift  fcjjon  ait  t unb  fte? 
l)«I  *n  l'  Z9>  §.  t.  qui  teftamentum  facere  pcjfunt  \ aNO 

fit  baben  oitl  barjn  g«f«t}«,  9)ian  fctjct  aud) ; 5Bcnn  bit* 
ft$$tftaimnt  nictjt  gtUtn  folualg  cin  jftrlicbtc  IftjttrSBiflt, 

v lb  foil  tg  getten ; aU  tine  donatio  mortis  caufa , al$  ttn 1 
y wftamentum  nuncupativum*  2Hj(C'bKft$  i|l  l«l)C  abfurd, 

,M«tt 
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Numerus  filcnnitas, 

§.  5 . Codicillos  etiam  plures  quis  facere  poteft : 
& nullam  folennitatem  ordinationis  deliderant.  (4) 

, IN- 

Mortis  caufa  doriiatio  enim  concipi  nequit  fine  acce- 
ptatione donatarii , unb  6C»8  XcjlOttUtU  tfl  feriptum , t»ie 
!an  ii  gtltetl/  ut  nuncupativum?  S)i<  Teftes  ftlT2>  ba, 

|te  f>aben  abec  nityii  bat>on  geborer  / ti  i(l  ia  ibnen  nifit 
* BDtgeUfen  rcorben  JMtfe  berba  Betonica,  tote  Ite  Hurerus 
nenncc , beilet  par  oieleS,  abec  boet)  r.td>t  aQe£/  v.  g.  ii 

quis  liberos  praeteriit  & adjecit  eam  claufulam . de  jure 
ftrifto  teftamentum  non  valet,  fed  nullum  efl  j nullum 
fuftentari  nequit , nec  fanari.  Idem  dicendum , ii  quis 
inique  exhxredaflet  filium.  Pro  monftro  eft  , ut  nihil  ( 
nullum  confirmetur.  QtbCC  in  foro , faflCt  Gailius  , tflfafi 
{(itl  vitium , ba*>  ntct?t  per  remedia  aliqua  & hoc  cafu 
per  claufulam  codicillarem  foutenirct  tOfCDe.  De  praeter- 
ito filio  affirmifCt  (C  , bflf;  t)i( Claufula Codicillaris  titytU  ‘ 
len  fonne , aufer  bepm  pofthumo  fet)  Die  Claufula  ni<t)t ' 
fufficiens.  5Bir  folqen  imtncc  imbr  btn  coaoribus,  all 
Legibus.  Bautolus  & Baldus  faciunt  equitare  caballos. 
Multa  abfurda  in  theoria  valent  in  praxi.  Vid.  Honut 
in  PraleR. h. t Non  requiritur,  ut  teftator  claufulam 
codicillarem  ipfe  adjecerit,  auc  intellexerit,  aut  fcive- 
rit  adjici  i (jeilUl}  bafj  el  Der  Notarius  g(it)a«  t>at-  Praefu- 
mitur  teftator  eam  voluifle  adjicere.  Notarius  fecit  id , 
quod  quilibet  optat,  (gjii  jebet  Teftator  n>tQ  lieber  , baf 
fem  $tflamtnt  aliquo  modo  gcltc  / quam  ut  plane  fiat  ir- 
ritum. 

(4)  {an  aucj)  mebr  alg  ein  Codiciii  gemai&ei  roerben , 
glekbtoie  aucb  mebr,  ali  ein  Legatarius,  tm  Xeftontem  Heben 
fonnen.  3lfle  / Die  teftiren  fonnen,  bie  fonnen  aucf)  Codicil- 
los madjen-  Teftamcmum  juris  publici  cft , bingegen  bie 
Codicilli  roerben  privatim  wrfertiqet , bafer  fonnen  aucb 
bie  SBeiber  bier  teftes  fepn.  (£1  jttlb  Solennitatcs  in  Co- 
dicillis condendis  nitbt  nOltjig,  alS  ut  adfint  quinque  teftes, 
etiamfi  fortuito  pratfentes , nec  fpecialiter  ad  id  rogati  ,4 
ut  fubfcribant  & ut  uno  a<ftu  non  interrupto  fiant, 

0) 
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DEFERUNTUR,  (i) 

Definitio  intefiati.  1 

INteftatus  decedit,  qui  aut  omnino  teftamentum 
non  fecit,  aut  non  jure  fecit,  au*  id , quod  fece- 
rat, ruptum  irritumve  fadtum  eft,  aut  fi  ex  eo  , ^ 
nemo  haeres  extiterit. 

'Primus 

(i)  Narravere  patres,  hos  Titulos  omittendos,  eorumque 
loco  Novellam  ug.  explicandam  e fle.  Ergo  & nos  idem 
narrabimus.  5Ran  Illu{?  Jt&ac  Dttl  antiquum  modum  fuc- 
cedendi  au<t  roifftn,  »tr  f&trnen  tl  abec  fur^litt)  proponi- 
Rtl , tlilfct  fecundum  literam  horum  Titulorum  • fed  fe» 
eundum  fpiritum  juris  antiqui  in  illis  propofiti.  Gebauik 

hat  ju  (Srfurt  tine  fltltljcce  DijjerutUn  gtl>al«n  te  **uquit 
motis  fucu dtndt , bo  tt  oOfS  son  Jlaofer  ju  SCatiftc  au<» 
einanDer  eefcQet.  Lex  xii.  Tabb.  ^atte  tiiitm  jcbtn  fwt>t 
9Jiad)t  gtqtbtn , in  teiiirtn , tuic  tr  nue  rooltt.  5llfo  fraga 
it  mati  jutrfl,  ob  tin  £t|laitmit  ba  i(I  ? SBBenn  fcitul  Da 
id  / fcaqct  mati  nad)  beti  haeredibus  ab  inteftato  , ittglci* 
eben  rotnti  iroar  cin  Seflamtnt  oerfeniget  i(l,  t«  ifl  abtc 
nifljt  jure  conditum , fonbtrn  ftitrocbtr  fllti(6  atifdnglicfi 
nullum,  vel  ex  poft  fafto  ruptum.  Qu  An  fucceffio 
ab  inteftato  eft  juris  necdfarii  ? Refp.  negando.  '£>enrt  , 
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Primus  ordo  [accedentium  ab  inteflato.  (2} 

§.  1.  Inteflacorum  autem  hereditates  ex  lege  duo- 
decim Tabularum  primum  ad  fuos  heredes  pertinete 

1 Qui  funt  fui  baro  des. 

§.  2.  Sui  arttem  heredes  exiftimantur  (ut  fiipra  di- 
ximus) qui  in  poteftate  mori  entis  fuerint:  veluti  filius 

/ filia- 


ItXti  bilfft  alie  Das  raifonnifetl  de  pr*fumta  Voluntate  te- 
ftatoris  ? D«c  reftator  tfl  iodi , Dic  fdjonen  fcReban<£ct!, 
bieer  gefjabt  t)al/  finb  fllle  nseg,  fonfi  mu|t«  uber  auree 
greunb  doh  Dem  &«rflorb«nen  ctroas  fiaben.  Da-  @d)lu0 
iit  nid)t  notljmenbig.  2Bec  etroai  fbun  roiil  ftir  feme  Hin» 
D«c  unb  ^reunDi , ber  ttjue  ei  beo  t^ebjeiten.  Der  ftotmc 

> Succeflion  toac  QOC  ni$t  Juris  Natur* , fte  batte  ein  bcfon* 
Det  Fundament.  ' Hinc  nec  fuceeflio  ab  inteftato  genera- 
lis , neC  fpetialis  e*  Jure  Natur*  deduci  poteft,  ©It 
Doftores  betrienen  fitfe  Dabiird) , bajl  (te  beitcfetls  Omne 
rationabile  & aequUm  e fle  etiam  naturale  & necefiarium, 
JEetn  Jus  tn  Dec  5Belt  ifl  hoc  intuitu  irrationabiles  folunt 
Jus  Naturae  neceflarium  eft.  SuCceflio  eft  arbitraria, 
Teftatoris  viventis  adhuc  Cogitationes  fequirttur  poft  mor- 
tem fuam.  Hereditas  vero  nott  eft  viventis , & poft 
mortem  Teftator  non  amplius  cogitat.  Ergo  nec  vivo 
nec  mortuo  teftatore  defendi  poteft  neCeffitas  fucceffioni* 
ab  inteftato.  Romana  fuceeflio  eft  arbitraria  > hinc  fae- 
pius  mutata.  Quod  fuccefltonis  Romanae  Ordo  aequus  lit» 
non  nego.  3J?an  fan  ei  bon  alie»  Succeffions  OcDnun» 
Qtn  fctijert*  Omnis  fuceeflio  ao  inteftato  ex  aequitate  de* 
fendi  poteft,  (aget  Thomasjus  ad  HubeRuM.  £befl  Q>ei| 
fcitl  jus  neceffarium  t>id'  flatt  l)Ql  / (0  l)ai  tttfttl  in  Omni- 
bus Rebuspublicis  bene  ordinatis  (itit  SuCceffiotts-  OrD» 

ttungs  Dean  ei  ifl  btjftr/bap  geroiiTe  jperfonen  fuccediren* 
ali  Da£  «in  ieber  pro  lubitu  jugreiffe.  Die  Dodores  fio# 
l>«tt  fo  fct)h(t)l  t)l«r  raifonnitet : DeflOttge  fucccdire  lecun* 
dum  Jus  Natur*  , ro«l(t)«!t1  DeC  Teflator  «tMi  Idjfen  IDCsl* 
Itn  obtt  folle»,  nsomujie  Didctjte  Objedion  beaniroortert 
ttolien- 

(a)  (Ji  ifl  iit  ber  gdn$en  Dodrin  de  fucceflione  abinteftat* 
|U  f«|)«»  O a»i  Die  Defcendentes , z)  auf  Di«  Afcendentes, 
})  duf  Oie  Collaterale}.  1)  'SUctefpQ  dcjurtdtntsum. 

' ' Mift 
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filiave , nepos  neptisve  ex  filio > pronepos  proneptisve 
cx  nepote,  ex  filio  nato, prognatus  prognatave.  Nec 
intere  ft  , utrum  naturales  iint  liberi,  an  adoptivi. 
Quibus  connumerari  necelle  cft  etiam  eos , qui  ex 
legitimis  quidem  nuptiis  vel  matrimoniis  non  funt 
progeniti,  curiis  tamen  civitatum  dati,  fecundum 
divalium  conftitutionum,  quae  fuper  his  politae  funt, 
tenorem,  haeredum  Tuorum  jura  nancifcuntur.  Nec 
non  eos,  quos  noftrae  amplexae  funt  conftitutiones, 
per  quas  juflimus,  ut,  fi  quis  mulierem  in  Tuo  contu- 
bernio copulaverit,  non  ab  initio  affe&ionc  maritali, 
eam  tamen,  cum  qua  poterat  habere  conjugium,  & 
ex  ea  liberos  fitftulerit:  poftea  vero,  affe&ione  proce- 
dente, etiam  nuptialia  inftrumenta  cum  ea  fecerit, 

& filios  vel  filias  habuerit:  non  folum  eos  liberos,  qui 

{)oft  dotem  editi  funt,  juftos  & in  poteftate  patris  el- 
e;  fed  etiam  anteriores,  qui  & iis,  qui  poftea  nati 
funt,  occalionem  legitimi  nominis  pneftiterunt. 
Quod  obtinere  cenfuimus , etfi  non  progeniti  fuerint 
poft  dotale  inftrumentum  confeftum  liberi,  vel  etiam 
nati  ab  hac  luce  fuerint  fubtracti.  Ita  demum  tamen 
nepos  neptisve,  pronepos  proneptisve , fuorum  he- 
redum numero  funt,  li  praxedens  perfona  defieric 
in  poteftate  parentis  efle ; five  morte  id  acciderit, 
five  alia  ratione,  veluti  emancipatione.  Nam  fi  per 
id  tempus , quo  quis  moritur,  filius  in  poteftate  ejus 

• • fit. 

fttn  Scjlanuni  Da  ifl , fo  fragtf  ntan  atn  erfien  s 05  to 
tot  ba  fmb  ? IDcnn  Der  ©atee  gonnet  boet)  lieDcr  cta>as  f<u 
ntm  eigtncn  gUlfcOt*  Pauius  •»  fyft-  ^ a#/«.  faget : 
trir  benn  jSinber  / fo  finb  t»ir  Aucfi  ifcrben. 

$6  folgtt  jroat  nidjt  neceffario . a5tc  (i  ifl  bod)  Da6  com-  t 
mune  votum  parentum.  J)a  fiabdl  bte  Doftores  t)t((  , 
»on  btm  dulci  oifido  gcfcfiroaijet.  £>it  gan$  alttn  Diotmc 
' fatint  Bitfe  3B«rfoiTung : £)cr  CBater  roac  herus,  fiatte  ma- 
jeftatem  in  familia.  Fiiii  finb  Syndefpoue,  DlC  DKirCCIl 

nut/  5ip  d?c  SBaw  IliW,  bann  \<w  fit  fi$  in  ben  ©at» 

ici/ 

• i '>  , ■ ■ 
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fit,  nepos  ex  eo  fuus  hxres  eile  non  poteft.  > Idque 

6 in  exteris  deinceps  liberorum  perfonis  dictum  ede 
intelligimus.  Pofthumi  quoque,  qui*  fi  vivo  parente 
nati  eflent,  in  poteftate  ejus  futuri  forent,  fui  haere- 
des funt. 

Quomodo  fui  h&rcdes  fiunt . 

§.  3 . Sui  autem  hxredes  fiunt  etiam  ignorantes,  8c 
licet  furiofi  fint , hxrpdes  poflimt  exiftere : quia  qui- 
bus ex  caufis  ignorantibus  nobis  acquiritur,  ex  his 
caufis  & furiofis  acquiri  poteft.  Et  ftatim  a morte 
parentis  quafi  continuatur  dominium, & ideo  nec  tu- 
toris au&oritate  opus  eft  pupillis , cum  etiam  igno- 
rantibus acquiratur  luis  hxredibushxreditas  :nec  cu- 
ratoris afienfu  acquiritur  furiofo , fed  ipfo  jure. 

Dc  filio  pofi  mortem  patris  ab  hofiibus  reverfb. 

§.  \ . Interdum  autem , licet  in  poteftate  parentis 
mortis  tempore  fuus  hxres  non  fuerit,  tamen  fuus 
hxres  parenti  efficitur : vcluti  ii  ab  hoftibus  quis  re- 
. verfiis  fiferit  poft  rnortem  patris  fui.  Jus  enim  poft- 
liminii  hoc  facit. 

De  memoria  patris  damnata  ob  crimen  per- 
duellionis. 

§.  5.  Per  contrarium  autem  hoc  evenit , ut,  licet 
quis  in  familia  defundi  fit  mortis  tempore  , tamen 

fuus 

ttl , fi  proxime  attingunt  eum , & in  ejus  poteftate  pa- 
tria funt.  Si  deficiebant  hzredes  fui  , proximi  agnati 
fuccedebant  ; llberljaupt  t»i1C  t»i«  Succeffio  ab  inteftato 
•n  lL  Xl/.  labb.  fefor  euge  eingefdjloffcn , bafj  anfanglicfi 
nicmant)  fuccediriu  fonte  , nifi  hzres  fuus,  aut  agnatu» 
proximus.  £)U  Cognati  oDct  ntctblufje  Defccndenttn  TOO» 
ren  allejelt  flusgefctjloijen.  3lu<h  fuccedirten  roebee  hic  e- 

mancipati  liberi  , nwl  fit  feinc  Syndefpot*,  ni$t  in  fa- 
milia . fune  fui  roaccn  , no<t>  Die  Nepotes  bem  Avo , f» 
longe  ifc  SBmec  iebie,  reeil  fit  non  felbtgtm  oorau  perfnnbcct 
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luus  harres  non  fias : veluti  fi  poft  mortem  fiiam  pa- 
ter judicatus  fuerit  perduellionis  reus,  ac  per  hoc 
memoria  ejus  damnata  fuerit.  Suum  enim  haredem 
habere  non  poteft,  cum  filcus  ei  fuccedat : led  pot- 
eftdici,  ipfo  quidem  jure  fuum  haeredem  elle,  fed  de- 
finere. 

De  divijtone  h&reditatis  inter  fuos  heredes, 

§•  6.  Cum  filius  filiave,  & ex  altero  filio  nepos  ne- 
ptisve  exiftunt,  pariter  ad  haereditatem  avi  vocantur: 
?ec,,qui  gradu  proximior  eft , ulteriorem  excludit. 
i£quum  enim  elle  videtur,  nepotes  neptesve  in  pa- 
tris fui  locum  fuccedere.  Pari  ratione,  & fi  nepos 
neptisve  fit  ex  filio,  &c  ex  nepote  pronepos  proneptis- 
vc,  fimul  vocantur.  Et  quia  placuit,  nepotes,  item, 
pronepotes  proneptes  ve  in  parentis  fui  locum  fucce- 
dere, conveniens  elle  vifum  eft,  non  in  capita,  ,fed 
in  ftirpe?  hereditatem  dividi,  ut  filius  partem  dimi- 
diam haereditatis  habeat,  & ex  altero  filio  duo  plu- 
resve  nepotes  alteram  dimidiam.  Item  fi  ex  duobus 
filiis  nepotes  neptesve  exiftant,  ex  altero  unus  forte 
«ut  duo,  ex  altero  tres  aut  quatuor ; ad  unum  aut 
duos  dimidia  pars  pertinet,  ad  tres  vel  ad  quatuor  al- 
tera dimidia.  > v •>.  -i  : 

• * » t 

V t‘  tiiupwe  fuit  as  fpefiatur. 

. §.  7.  Cum  aiitem  queritur,  an  quis  fuus  faeres 
©uftere  poflit,  eo  tempore  quaerendum  eft,  quo  cer- 
tum eft,  aliquem  fine  teftamento  deceffiile.  Quod 
accidit  & deftituto  teftamento.  Hac  ratione,  fi  filius 


'u  : 


c*«t 


• ©<*tn.  Jure  recentiori  fuccedirtm  nid)/  flflejg  l,*redes 
,u'  • jonbtrn  CUKfrbtt  Emancipati  Urtt>  Nepotes , Diefe 

• JjMt  jure  reprwfcmationis , ©fl^Jure  veteri  nifftf  fiatt 

mbcrti  £>cr  @ofin  35fuDcrif  JCinDer  mtffififoffe. 
Bltfd  Jus  repr*fentationis  j(t  DOtl  feli  Imperatoribus  ex 

©tcrprcutionePrudemumfinflcfufimjwrOtn.  3Wfln  neu» 
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exheredatus  fuerit,  & extraneus  heres  inftitucus,  8c 
filio  mortuo,  poftea  certum  fuerit,  heredem  infti- 
tutum  ex  teftamento  non  fieri  heredem,  aut  quia 
fioluit  efle  heres, aut  quia  non  potuit, nepos  avo  mus 
heres  exiftit:  quia  quo  tempore  certum  eft,  intefta- 
tum  decefiitie  patremfamilias , folus  invenitur  nepos : 
& hoc  certum  eft. 

De  nato  pojl  mortem  avi  > vel  adoptato  d filio 
emancipato.  . - - 

$.  8.  Et  licet  poft  mortem  avi  nattis  fit, tamen  avof 
vivo  conceptus,  mortuo  patre  ejus,  pofteaque  defer- 
to avi  teftamento , fuus  heres  efficitur.  Plane  fi  & 
Conceptus  & natus  fuerit  poft  mortem  avi , mortuo 
patre  luo , delertoque  poftea  avi  teftamento , finis  he- 
res avo  non  exiftet : quia  nullo  j Ure  cognationis  pa- 
trem fili  patris  attigit.  Sed  nec  ille  eft  inter  liberos 
avi,  quem  filius  emancipatus  adoptavit.  Hi  autem, 
cum  non.fint  fiii  (quantum  ad  hereditatem)  liberi, 
neque  bonorum  poflelfionem  petere  poflimt  quali 
proximi  cognati.  Hec  de  filis  heredibus. 


§.  9.  Emancipati  autem  liberi  jure  civili  nihil  ju- 
ris habent : neque  enim  fui  heredes  finit,  qui  in  po- 
teftate  parentis  elle  defierunt.  Neque  ullo  alio  jure 
per  legem  duodecim  tabularum  vocantur.  Sed  Pre- 
tor,  naturali  equitate  motus,  dat  cis  bonorum  pollet- 
fionem  Unde  liberi , perinde  ac  fi  in  poteftate  parentis 
tempore  mortis  fuifient : five  loli  fint,  five  cum  lui» 
heredibus  concurrant.  Itaque  duobus  liberis  exi- 

ften- 

, IKt  fg  audi  fubitionem  ia  locum,  t>cntl  bicJtintXT  repr*- 
fentiem  ibre  wrilorNiie  (glurn , unb  irtun  qlctc^fam  tui 

fccrcn  ©tt flt*  3)1«  £6<t)t<r , tt>tnn  fit  ex  patria  poteftate 
fiinaug  rtmrcn/  fricqten  obnebtin  2S«tin  fit  nwb.m 
patria  poteftate  roarttl/  flitnfltfl  DpCfo  t»jt  Filii  DOC.  ©it 

nui* 
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(lentibus , emancipate)  uno , & eo,  qui  tempore  mor- 
tis in  poteftate  fuerit)  fime  quidem  is,  qui  in  pote- 
ftate  ruit,  (olus  jure  civili  hares  eft,  & folus  fuus  hae- 
res : feci  cum  emancipatus  beneficio  Ptatoris  in  par- 
tem admittitur , evenit,  ut  fuus  haeres  pro  parte  hx- 
res  fiat,  ' , 

St  emancipatur  je  dederit  iit  adoptionem. 

$.  t o.  At  hi,  qui  emancipati  a parente  in  adoptio- 
nem fe  dederunt , non  admittuntur  ad  bona  naturali» 
patris,  qiiafi  liberi:  fi  modo  , cuni  is  moreretur#  in 
adoptiva  familia  fuerint.  Nam  vivo  eo  emancipati 
ab  adoptivo  patre,  perinde  admittuntur  ad  bona  na- 
turalis patris,  ac  fi  emancipati  ab  ipfo  ellent,  hec 
UnqualD  in  adoptiva  familia  fu  i lient.  Et  convenien- 
ter, qUod  ad  adoptivum  patrem  pertinet , extraneo- 
rum loco  clle  incipiunt,  Poli  mortem  vero  naturalis 
patris,  emancipati  ab  adoptivo  patre,  & quantum 
ad  hunc  adoptivum  patrem  pertinet,  aeque  extraneo- 
rum loco  fiunt  i & quantum  ad  naturalis  patris  bona 
pertinet,  nihilo  magis  liberorum  gradum  nancifeun- 
tur.  Quod  ideo  fie  placuit , quia  iniquum  erat  cite 
in  potefiate  patris  adoptivi,  ad  quos  bona  naturalis 
patris  pertineant.  Utrum  ad  liberos  ejuS,an  ad  agna. 
Cos, 

* 

Collatio  filiorum  naturalium  adoptivorum. 

$.11,  Minus  ergo  juris  habent  adoptivi  filii, quam, 
naturales.  Namque  naturales  emancipati  beneficio 
Praetoris  gradum  liberorum  retinent,  licet  jure  civili 
perdant : adoptivi  vero  emancipati, & jure  civili  per- 
t dunC 

BlUflttlJtDnt  Die  lotfiur  dotirtn , uno  ifinen  alimenta  gfc 
beti , IWS  jttlfit  matt  btt)  beti  Comicis  i ijfbtc  bl«  Impe- 
ratores Vaikns,  Theodosius  unD  |>*C  Pf*tor  fflbtft,  bdf 
d unbiflifl  fit; , atnu  mau  tljutn  tiutyg  gdot.  4)ec  Pr** 
tor  fetate  i Dabo  ipfis  ex  edido  bonorum  poffeffioaem» 
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dunt  gradum  liberorum,  & a Prartore  non  admittun- 
tur. Et  rccle.  Naturalia  enim  jura  civilis  ratio  per-? 
imere  non  poteft : nec, quia  delinunt  lui  lncredes  ef- 
fe,  poliunt  delinere  filii  filueve,  aut  nepotes  ncptcsve 
elle.  Adoptivi  vero  emancipati , extraneorum  loco 
incipiunt  elle:  quia  jus  nomenque  filii  filiacve,  quod 
per  adoptionem  confecuti  funt,  alia  civili  ratione,  id 
eft,  emancipatione,  perdunt. 

De  bonorum  poffejjione  contra  tabulas . 

§.  i z.  Eadem  harc  oblervantur,  & in  ea  bonorum 
poireflione,  quam  contra  tabulas  teftamenti  parentis 
liberis  proteritis,  ideft,  neque  heredibus  inftitutis, 
neque,  ut  oportet,  exheredatis,  Portor  pollicetur. 
Nam  eos  quidem,  qui  in  poteftate  mortis  tempore 
fuerint,  & emancipatos,  vocat  Prstor  ad  eandem 
bonorum  pollcflionem : eos  vero, qui  in  adoptiva  fa- 
milia fuerint  per  hoc  tempus,  quo  naturalis  parens, 
moreretur,  repellit.  Item  adoptivos  liberos  eaiaiK 
cipatos  ab  adoptivo  patre : ficut  nec  ab  inteftato,  ita 
longe  minus  contra  tabulas  teftamenti,  ad  bona  ejus 
admittit:  quia  delinunt  in  numero  liberorum  ejus 
efle. 

Unde  cognati-»  '■  " • \ ' : 

§.15.  Admonendi  tamen  fumus,  eos,  qui  in  ado- 
ptiva familia  funt,  qtlive  poft  mortem  naturalis  pa- 
rentis ab  adoptivo  patre  emancipati  fuerint , intefta- 
to parente  naturali  mortuo,  licet  sa  parte  edi<fti,qua* 
liberi  ad  bonorum  polleflionem  vocantur,  non  admit- 
tantur, alia  tamen  parte  vocari,  fcilicet  qua  cognati 
defumfti  vocantur.  Ex  qua  parte  ita  admittuntur,  li 

neque 

- _1  - - . — ■ ■■  ■ -»■■■—!»  ' — ■—  ■ - ■'  «i  ... 

3)ie  Imperatores  gaben  i|)tKn  fuccellionem  in  haeredita* 
tem,  fed  relinquere  debebant  fratribus  de  fua  portione 
partem  tertiam.  §Pei)  bttl  ^tbrdtM  btfflmcn  t)jc  £6d)ftr 
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neque  fili  haeredes  liberi , neque  emancipati  obftenc, 
neque  agnatus  quidem  ullus  interveniat.  Ante  enim 
Praetor  liberos  vocat  tam  liios  haeredes,  quam  eman- 
cipatos, deinde  legitimos  haeredes,  tertio  proximos 
cognatos. 

Emendatio  juris  antiqui  de  adoptivis. 

§.  1 4.  Sed  ea  omnia  antiquitati  quidem  placue- 
runt:! aliquam  autem  emendationem  a noftra  confti- 
tutione  acceperunt,  quam  fuper  iis  pcrlonis.expofui- 
mus , quae  a patribus  Tuis  naturalibus  in  adoptionem 
aliis  dantur.  Invenimus  etenim  nonnullos  callis,  in 
quibus  filii,  & naturalium  parentum  fuccelfionem 
propter  adoptionem  amittebant,  & adoptione  facile 
per  emancipationem  foluta , ad  neutrius  patris  luc- 
oelfionem  vocabantur.  Hoc  lolito  more  corrigentes, 
conftitudonem  Icrip  fimus  , per  quam  definimus: 
Quando  parens  naturalis  filium  luam  adoptandum  alii 
dederit,  integra  omnia  jura  italervari,  atque  fi  in 
patris  naturalis  pote ftate  permanlillet,  nec  penitus 
adoptio  fuiflet  lubfecuta : nifi  in  hoc  tantummodo 
cafu,  ut  poffit  ab  intellato  ad  patris  adoptivi  venire 
fucceflionem.  Teftamcnto  autem  ab  eo  fario,  neque 
jure  civili,  neque  Prsetorio , ex  hxreditate  ejus  ali- 
quid perfequi  poteil : neque  contra  tabulas  bonorum 
poileilione  agnita , neque  inofficiofi  querela  inftituta. 
Cum  nec  neceffitas  patri  adoptivo  imponatur,  vel  hae- 
redem eum  inftitttere,vel  exhaeredem  facere : utpotc 
nullo  vinculo  naturali  copulatum  : neque  li  ex  Sabi- 
niana  Senatusconlhlto  ex  tribus  maribus  fuerit  ado- 
ptatus. Nam  & ia  ejusmodi  cafu,  neque  quarta  ei 
• i '<  t •••  ‘ , . ' - fer- 

gutfibtt)  txn  MfQcn*  SlitttwfiW  befom<n  fl«  cine  rccfite 

portionem  hjereditatis  i fcmti  bet>  ibKC  31t|g(toUUIig  ftO& 

inau  ifiueii  aQcrbanO  <£d)inucf  unb  ©efcbencfc-  justinunvs 

iHbtt  ofltS  ailf  t anquam  aliquid  iniquum.  Pskizo- 
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fervatur,  neque  ulla  actio  ad  ejus  perfecutionem  ei 
competit,  Noftra  autem  conftitutione  exceptus  eft; 
is , quem  parens  naturalis  adoptandum  fiifceperit» 
Utroque  enim  jure  tam  naturali,  quam  legitimo,  in 
hanc  perfonam  concurrente,  priftina  jura  tali  adoptio- 
ni fervamus;  quemadmodum  fj paterfamilias  fefede- 
' derit  adrogandum,  Qux  fpecialiter&  fingulatim  ex 
profatae  conftieutionis  tenore  poliunt;  colligi,  > 

De  defendentibus  ex  feminis. 

$,  i j,  Item  vetuftas  ex  mafculis  progenitos  plus 
diligens,  folos  nepotes  vel  neptes,  qui  quxve  ex  vi-t; 
rili  fexu  delcendunt,  ad  fuorum  vocabat  fiicceflionem, 
& jure  agnatorum  eos  anteponebat : nepotes  autem, 
qui  ex  filiabus  nati  funt , & pronepotes,  qui  ex  nepti-, 
fcus , cognatorum  loco  connumerans , paft  agnatorum. . 
lineam  eos  yoeabat,  tam  in  avi  vel  proavi  materni 
quam  in  avia?  vel  proavix,  live  paternx  five  mater-, 
nx,  fucceflionem,  pivi  autem  principes  non  paflj 
funt  talem  contra  naturam  injuriam  fine  competenti 
emendatione  relinquere;  fed  cum  nepotis  & prone-; 
potis  nomen  commune  fit  utrisque,  tam  qui  ex  ma- 
Igulis,  quam  qui  ex  fceminis  delcendunt,  ideo  eun- 
dem gradum  & ordinem  fucceffionis  eis  donaverunt, . 
Sed  ut  amplius  aliquid  fit  eis, qui  non  folum  naturx, 
ftd  etiam  veteris  juris  fuffragiis  muniuntur , portio- • 
nem  nepotum  * vel  neptum , vel  deinceps  (de  quibus 
fupra  diximus)  paulo  minuendam  elle  exiflimaverunt, 
Ut  minus  tertia  parte  acciperent , quam  mater  eo- 
rum , vel  avia  fuerat  acceptura,  vel  pater  eorum,  vel. 
avus  patemus , five  maternus , quando  fcemina  mor- 
tua ,fit , cujus  de  hxredit&te  agitur ; iisque  (licet  foii 

■ ; m 
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fint)  adeuntibus  , agnatos  minime  vocabant.  Et 
quemadmodum  lex  duodecim  tabularum , filio  mor- 
tuo , nepotes  vel  neptes,  pronepotes  vel  proneptes, in 
locum  patris  Hii  ad  fucceflionem  avi  lui  vocat ; ita 
& principalis  dilpoficio  in  locum  matris  fuce,  vel  aviae, 
eos  cum  jam  delignata  partis  tertis  deminutione  vo- 
cat. Sed  nos , cum  adhuc  dubitatio  maneret  inter 
agnatos  , & memoratos  nepotes  , quartam  partem 
fubftantiae  defun&i  agnatis  libi  vindicantibus  ex  ju- 
jusdam  conftitutionis  autoritate , memoratam  qui- 
dem conftitutionem  a noftro  Codice  fegregavimus, 
neque  inleri  eam  ex  Theodoliano  Codice  in  eo  con- 
cedimus. Noftra  autem  conftitutionc  promulgata,  ' 
toti  juri  ejus  derogatum  eft : & fenximus,  talibus  ne- 
potibus ex  filia , vel  pronepotibus  ex  nepte,  vel  dein- 
ceps, fupcrftitibus , agnatos  nullam  partem  mortui 
fucceflionis  libi  vindicare : ne  hi , qui  ex  transverfe 
linea  veniunt, potiores  his  habeantur,  qui  recto  jure 
defeendunt.  Quam  conftitutionem  noftram  obtine- 
re fecundum  fei  vigorem  &r  tempora , & nunc  lan- 
cimus  : ita  tamen , ut  quemadmodum  inter  filios  & 
nepotes  ex  filio  antiquitas  ftatuit,  non  in  capita,  fed 
in  ftirpes  dividi  hsreditatem : limiliter  nos  inter  filios 
& nepotes  ex  filia , diftributionem  fieri  jubeamus , 
vel  inter  omnes  nepotes  & neptes,  & inter  pronepo- 
tes Sc  proneptes,  & alias  deinceps  perlonas  : ut  utra- 
que progenies,  matris  vel  patris,  aviae  vel  avi  por- 
tionem line  ulla  deminutione  confequatur:  ut  li  for- 
te unus  vel  duo  ex  una  parte , ex  altera  tres  aut  qua- 
tuor  extent,  unus  aut  duo  dimidiam,  alteri  tres  aut 
quatuor  alteram  dimidiam  hereditatis  habeant. 

TITU- 
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gula;  Omnes  fuccedunt  liberi:  quot. capita,  tot  portio- 
, , Si  nepote*  concurrunt , fucceffio  fit  in  ftirpes  per 

ju*  Cubitioni*  in  locutn , vel  repraesentationi*  , uti  tu!» 
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TITULUS,!  11. 

DE  LEGITIMA'  agna- 

torum successione.  ! * 

* 1 I .'  ' • 1 :t  ■ . I ' ‘ . 

, Secundus  ordo  h Are  dum  legitimarum.  1r> 

SI  nemo  fiius  hxres,  vel  eorum  i quos  inter  Tuos 
haeredes  Praetor  ,.  vel  conftitutiones  vocant  ,!  exi- 
ftat , qui  fucceffionenv  quoquo  modo  amplectatur  i 
tunc  ex  lege  duodecim  Tabularum  ad  agnatum  pro- 
ximum pertinet  hxreditas. 

De  agnatis  natur  aliius.  ’ 

§.  i . Sunt  autem  agnati  (ut  primo  quoque  libro 
tradidimus)  cognati  per  virilis  fexus  perfonas  cogna- 
tione conjunCti , quali  a patre  cognati.  Itaque  ex 
eodem  patre  nati  fratres  agnati  libi  lunt  j qui  & 
conlanguinei  vocantur : nec  requiritur,  an  etiam  ean- 
dem matrem  habuerint.  Item  patruus  fratns  filio, 
& invicem  is  illi  agnatus  eft.  Eodem  numero  lunt 

fratres  patrueles  , id  eft , qui  ex  duobus  fratri  us  ‘ 
r.  r ■ . . J > { 

procreati  funt,  qui  etiam  comobnm  vocantur.  Qua 
ratione  etiam  ad  plures  gradus  agnationis  pervenire 
poterimus.  Ii  etiam, qui  poft  mortem  patris  nalcunr 
tur,  jura  conlanguinitatis  nancifcurftur.  Non' tamen 
omnibus  limul  agnatis  dat  lex  hareditatem  V fed  iis  > 
qui  tunc  proximiore  gradu  funt,  cum  certum  efle  coe- 
perit, aliquem  inteftatum  deceffille.  • 


.n\i. 


De 


dicitur.  Hoc  jus  olim  in  Germania  non  valuit  i tempo- 
re Ottomis  m.  t>ac  man  ti  tr|l  t)urct>  ctn  Dueii  oulge» 
mactyet,  ba  uOttmanbtn  bit  Nepote*.  v«d.  Wittekindus 
Cokiutensis»  Conf.  H uberi  PraleQ . in  Infht,  Stryck  de 
Suuejf.  nb  mtejlato.  Grotius  de  /.  B.  & P-  L.  z.  C 7. 
§.  10.  & jo.  ©it  3i6mec  ftarten  <$  indiftimfie  btg  Dtn 
nepotibus , abnepotibus.  Omnes  fuccedunt  in  ftirpe* 
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De  adoptivis. 

§.  2.  Per  adoptionem  quoque  agnationis  jus  con- 
fidit : veluti  inter  filios  naturales cos,  quos  pa- 
ter eorum  adoptavit.  Nec  dubium  ed , quin  ii  im- 
proprie conlanguinei  appellentur.  Item  fi  quis  ex 
cateris  agnatis  (tuis) , veluti  frater , aut  patruus,  aut 
denique  is , qui  longiore  gradu  ed , adoptaverit  ali- 
quem, agnatus  xhter  tuos  harredes  elTe  non  dubitatur. 

De  mafculis  , 0*  fceminis. 

§.  5.  Catterum  inter  mafculos  quidem  agnationis 
jure  haereditas , etiamii  longiilimo  gradu  fint , ultro 
citroque  capitur.  Quod  ad  foqminas  vero  (attinet,) 
ita  placebat,  ut  ipfir  conlanguinitatis  jure  tantum  ca- 
piant hereditatem,  iiibrores  fint;  ulterius  non  capiant : 
maiculi  autem  ad  earum  hereditates  (etiamfi  longifi 
fimo  gradu  fint)  admittantur.  Qua  de  caufa  fratris 
tui,  aut  patrui  tui  filie,  vel  amite  tue  hereditas  ad 
te  pertinebat  : tua  vero  ad  illas  non  pertinebat.  Quod 
ideo  ita  conditutum  erat , quia  commodius  videba- 
tur, ita  jura  conditui , ut  plerumque  hereditates  ad 
mafculos  confluerent.  Sed  quia  fime  iniquum  erat, 
in  univecfiim  eas  quafi  extraneas  repelli : Precor  eas 
ad  bonorum  poflemonem  admittit  ea  parte,  qua  pro- 
ximitatis nomine  bonorum  poflelfionem  pollicetur  : 
ex  qua  parte  ita  fcilicet  admittuntur , fi  neque  agna- 
tus ullus , neque  proximior  cognatus  interveniat.  Et 
hec  quidem  lex  duodecimTabularum  nullo  modo  in- 
1 < tro-  , 

in  linea  refta  defeendentium.  De  Jure  Reprxfcntatio- 
nis  inter  collaterales  deinde  dicetur.  Si  foli  extent  li- 
* berprum  liberi , in  capita  fuccedunt.  Quid  de  marre  ? 

An  filius  matri , an  haec  illi  fuccedit  ? Rcfp.  5Eeine$  beitl 
j flfltxm  Jure  antiquo  i Denti  fle  ftatten  feine  patriam  pote- 
ftatem  5 Die  gatlftt  Succeffio  f&inmi  l>«r  t>0tl  Der  Syndefpo- 
tia,  Dec  Praetor  abtC  gnb  i{)C  bonorum  poffeffionem  unde 
cognati.  Marcus  Antoninus  Philosothvs  ^tfllOtt)  Das 
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troduxit : fcd  fimpl;citatem  legibus  amicam  amplexa, 
limili  modo  omnes  agnatos,  live  malculos,  live  fe- 
minas,  cujuscunquc  gradus , ad  limilitudinem  luo- 
rum  invicem  ad  fucceflionem  vocabat.  Media  au- 
tem Jurisprudentia,  quae  erat  quidem  lege  duodecim 
Tabularum  junior , imperiali  autem  dilpolitione  an- 
terior, fubtilitate  quadam  excogitata,  praefatam  dif- 
ferentiam inducebat,  & penitus  eas  a liiccellione 
agnatorum  repellebat,  omni  alia  liiccellione  incogni- 
ta : donec  Praetores  paulatim  alperitatem  juris  civilis 
corrigentes,  live,  quod  deerat » implentes,  humano 
propofito  alium  ordinem  filis  edidtis  addiderunt : 8( 
cognationis  linea  proximitatis  nomine  introdu6fca 
per  bonorum  poflemonem  eas  adjuvabant  ,&  polli- 
cebantur his  bonorum  pofleflionem,quae  Unde  togtuti 
„ appellatur.  Nos  vero  legem  duodecim  Tabularum 
lequentes,  & ejus  veftigia  in  hac  parte  conlervantes, 
laudamus  quidem  Praetores  fuae  humanitatis , non  ta- 
men eos  in  plenum  huic  caulae  mederi  invenimus. 
Quare  etenim  uno  eodemque  gradu  naturali  concur- 
rente , & agnationis  titulis  tam  in  melculis , quam  in 
feminis  aequa  lance  conftitutis,  mafculis  quidem 
dabatur  ad  fucceflionem  venire  omnium  agnatorum ; 
ex  agnatis  autem  mulieribus  nulli  penitus,  nili  loli 
lorori  , ad  agnatorum  fucceflionem  patebat  aditus. 
Ideo  nos  in  plenum  omnia  reducentes, & ad  jus  duo- 
decim Tabularum  eandem  dilpolitionem  exaequantes* 

, noftra  conftitutione  lancimus , omnes  legitimas  per- 
lonas  , id  eft , per  virilem  fexum  defeendentes  (live 
malculini  generis,  liye  feminini  lint)  limili  modo  ad 


bCtum  OrfbitiaHum  tnacfytn , ba  bclamen  puet)  bie  ©obite 
harediutem  DMI  D«C  SJhllUt#  a&«C  D«X6ft)t<C  Ju- 
stinianus ntatbtc  cnblfe)  gleut) , «tau  nun  bai 
SCtum  Orphitianum  uictyt  6rflUd)tt.  Ergo  hodie  omnes 
liberi  omnibus  parentibus  fuccedunt.  Arrogatus  fucce- 
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jura  fucceffionis  legitima?  ab  inteftato  vocari  fecun- 
dum (ui  gradus  prorogativam,  nec  ideo  excludendas, 
quia  conianguiwcatis  jura,  ficut  germano  , non  h«p 
bent. 

De  filiis  fororum. 


§,  4.  Hoc  etiam  addendum  noftro  conftitutioni 
e.xiftimavimus,  ut  transferatur  unus  tantummodo 
gradus  a jure  cognationis  in  legitimam  fucceffionem: 
Ut  non  folum  fratris  filius  & filia  (fecundum  quod  jam 
definivimus)  ad  fucceflionem  patrui  fui  vocentur  j fed 
etiam  germano  confanguineae,  vel  fororis  uterinae 
filius  & filia  lolia  & non  deinceps  perfonae , una  cum 
his  ad  jura  avunculi  fui  perveniant,  & mortuo  eo, 
qui  patruus  quidem  eft  lui  fratris  filiis,  avunculus 
autem  fororis  uio  foboli,  fimili  modo  ab  utroque  la- 
tere fuccedant,  tanquam  fi  omnes  ex  mafculis  delcen- 
dentes  legitimo  jure  veniant,  fcilicet  ubi  frater  & fo- 
ror fiiperftites  non  firnt,  (His  etenim  perfonis  pro- 
cedentibus, & fucceflionem  admittentibus,  coteri 
gradus  remanent  penitus  femoti)  videlicet  horeditate 
non  in  ftirpes,  fed  in  capita  dividenda. 


De  proximis  vel  remotis « 

§.5.  Si  plures  fint  gradus  agnatorum,  aperte  lex 
duodecim  Tabularum  proximum  vocat.  Itaque  fi 
(verbi  gratia)  fint  defun&i  frater  & alterius  fratris  fi- 
!iu$,  aut  patruus,  frater  potior  habetur.  Et  quam- 
vis lingulari  numero  ula  lex  duodecim  Tabularum 
proximum  vocet,  tameu  dubium  non  eft  , quin  , n 
plures  fint  ejusdem  gradus,  omnes  admittantur.  Nam 

' ac 


. dit  arrogatori , minus  plene  adoptivus  patri  adoptivo.  De 
arrogato  non  erat  dubium  , fed  minus  plene  adoptatus 
ideo  adoptabatur , ut  fuceederct.  Naturales  liberi  fouan* 
tem  capiunt  » fi  liberi  legitimi  Se,  uxor  legitima  non  ad* 
firnt.  £»(  vulgo  quaefiti  (utjJW  gat  nil&tf»  loceftuofi 

’*>  ' W» 
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Si  proprie  proximus  ex  pluribus  gradibus  intelligitur; 
& tamen  non  dubium  eft,  quin,  licet  unus  fit  gra- 
dus agnatorum,  pertineat  ad  eos  harreditas. 

Quo  tempore  proximit/ts fyellatur, 

§.  6.  Proximus  autem,  fi  quidem  nullo  teftamen- 
to  faifto  quisquam  cfecelferit,  per  hoc  tempus  requi- 
ritur, quo  mortuus  eft  is,  cujus  de  hiercditate  quae- 
ritur. Quod  fi  facfto  teftamento  quisquam  decelle- 
rit  : per  hoc  tempus  requiritur, quo  certum  cile  coe- 
perit, nullum  ex  teftamento  haeredem  extiturum  i 
tunc  enim  proprie  quisque  inteftatus  deceffiile  intel- 
ligitur. Quod  quidem  aliquando  lohgo  tempore  de- 
claratur. In  quo  (patio  temporis  fiepe  accidit , ut 
proximiore  mortuo,  proximus  e(fe  incipiat,  qui  mo- 
riente  teftatore  non  erat  proximus. 

De  fuccejf  irio  editio*  , . : 

§.  7.  Placebat  autem,  in  eo  genere  percipiendarum 
haereditatum  fucceflionem  non  eAer  id  eft, ut,  quam- 
vis proximus, qui  fecundum  ea,  qua:  diximus,  voca- 
tur ad  hereditatem,  aut  fpreverit  hereditatem , aut, 
antequam  adeat,  decellerit,  nihilo  magis  legitimo  ju- 
re, fequentes  admittantur.  Quod  iterum  Praetores 
imperfedto  jure  corrigentes,  non  in  totum  fine  ad- 
miniculo relinquebant,  fed  ex  Cognatorum  ordi- 
ne eos  vocabant*  utpote  agnationis  jure  eis  re- 
clufo.  Sed  nos  nihil  ' perte&iffimo  juri  dee  fi 
fe  cupientes  , iloftra  conftitutiohe  (quam  de  ju- 
re patr6natu$  , humanitate  (uggerente , protuli- 
mus) fancimus,  fiiccefiionem  in  agnatorum  haeredi- 

’ tati- 


' *»■  lwni<tt  einma&l  alimenta  fafommefr  3Do8  jtDeinet  l>art » 
Denn  roal  fonncit  Die  JtinDer  Dafur?  9lQ«in  Dec  imperator 
Nov.  89;  Damtt anDete eitten Dator  btfom» 
ItKtl  moptn.  Inceftuofus  pater  nihil  omnino  accipit , «- 
iatnh  nemo  alius  fiiperfit.  ; o«’: 

I . (I) 
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tatibus  non  etle  eis  denegandum,  erum  fatis  ab- 
furdam  eraty  quod  cognatis  a Praetore  apertum  eld, 
hoc  agnatis  elle  reclufixm , maxime  cum  in  onere  qui- 
dem tutelarum,  & primo  gradu  deficiente,  fequens 
fuccedit : & quod  in  onere  obtinebat , non  erat  in 
lucro  permifTum.,  . , 

- . *.  De  legitima  parentum  fuccejjione.  , 

§.  g.  Ad  legitimam  fucceflionem  nihilominus  vo- 
carijr  etiam  parens , qui  contracta  fiducia  filium  vel 
filiam , nepotem  vel  neptem, ac  deinceps  emancipat : 
quod  ex  noftra  conftitutione  omnino  inducitur,  ut 
emancipationes  liberorum  femper  videantur  quali 
concradta  fiducia  fieri , cum  apud  veteres  non  aliter 
hoc  obtinebat,  nili  (pecialiter  contradta  fiducia  parens 

manumififlec.  (})  ■ . . , 

*•  . ».  ' 

„ titulus  III. 

n;q  - t • ■>  DE 

5 E NATU  S CONSULTO 

TERTVLLIANO. 

De  lege  XII.  tabui.  (£  jure pr<etorio. 

T Ex  duodecim  Tabularum  ita  ftrido  jure  uteba- 
JLj  tur  j & proponebat  mafculorum  progeniem,  & 
eos,  qui  per  tceminini  fexus  neceflitudinem  libi  jun-< 
guntur,adeo  expellebat,  ut  ne  quidem  inter  matrem 

6 filium,  filiamve,  ulto  citroque  hereditatis  capien- 

v .■ i i dae 

(f)  (Ruri  folgrt  a)  btccejio  AfccndtHUum.  £)it  Afcenden- 
milite»  ouct)  trben*-  Die  internum  feee  <£Uern  tfl  cf 
Jiroc  ni(W  s nam  mortalitatis  ordo  turbatur.  i|J  fct)o» 
gtfagi,  Onp  olim  unD  Jure  antiquo  nUUUmt)  ab  inteftato 
fuccedirttl  fonnen , niti  heres  fuus  & proxime  agnatus. 
'■i Sed  pater  non  erat  haeres  fuus , nec  mihi  adnacus  eft , 
fltxc  tpobl  confanguincus.  Die  3io«j{C  i^n  (ange 
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da  jus  daret  i nifi  quod  Praetores  cx  proximitate  co- 
gnatorum eas  perfonas  ad  fucceffionem  bonorum  pofc 
«Ilione.  Unie  tegtuti  adeommodata  * vocabant. 

Be  cenflitutione  divi  Claudit*  ' ■ f 

§.  i . Sed  hae  juris  anguftix  poftea  emendatae  fime. 
Et  primus  quidem  divus  Claudius  matri,  ad  folatiunt 
liberorum  amillorum,  legitimam  eorum  detulit  he- 
reditatem. * • • 1 V .1 

Ad  Senatus  con fultum  Tertullianum « De  jure  li* 

herorum, 

$.  i.  Poftea  autem  Senatusconfulto  Tertulliano  * 
quod  divi  Adriani  temporibus  fadfcum  eft , pleniflime 
dc  trifti  fiicceffione  matri,  non  etiam  aviae,  deferen- 
da cautum  eft,  ut  mater  ingenua,  trium  liberorum 
jus  habens,  libertina  quatuor,ad  bona  filiorum  filia- 
rumve  admittatur  inteftato  mortuorum»  licet  in  po- 
teftate  parentis  Iit : utfcilicet,  cum  alieno  juri  fub- 
jeda  eft,  juilit  ejus  adeat  haereditacem,  cujus  juri 
fiibie&a  eft.  • ■ * l ' , * ' 

Qui  proferuntur  matri  $ vel  cum  e a admittuntur* 

§.  $.  Praeferuntur  autem  matri  liberi  defundi,  qui 
lui  funt , quive  fuorum  loco  finit,  five  primi  gradus, 
five  ulterioris.  Sed  & filiae  fuae  mortuae  filius  vel  fi-' 
lia  praeponitur  ex  conftitutionibus  matri  defundo,  id. 
eft,  avia;  fiiae.  Pater  vero  utriusque , non  etiam  avus 
& proavus  matri  anteponitur,  Icilicet  cum  inter  eos 
lolos  de  horeditate  agitur.  Frater  autem  confahgui- 
1 c neus, 

nid)t  agnatum  fltntnntt , bifi  ttlblid)  extraordinarie > nam 
agnatu»  di,  qui  adflafcitur.  Ergo  fotllt  DtcSBOUt  fettKtl 
©otm  nid)t  ex  jute  agnationis  tcbtn  / twfil  abtr  jute  pe- 
’ culii.  5D«l)tto  ®tnn  cc  feincu  6obn  emancipirtt  / fo  erbit 

tt  ni(t)t , nm  fiduciam  contrai  illet . feei  fucccdere  velle. 

©im  aber  (oitum  Justinum»  wib  fagu  / Dtc  SSaittfti)  fti> 
ntt  ®»bn<i  <*rbt.  ?»«*  bic  tflutuc  btuifit , fo  tfi  w&ort 

g twtl f 


De  Senatusconsulto  Tertull.  fjf 

■'  * — — i i.» 

heus,  tam  filii  quam  filix, excludebat  matrem.  So- 
ror autem  confitnguinea  pariter  cum  matre  admitte- 
batur. Sed  fi  fuerant  frater  & foror  confanguinei, 

& mater  liberis  onerata,  frater  quidem  matrem  ex- 
cludebat, communis  autem  erat  haereditas,  ex  aequis 
partibus,  fratribus  &c  fbronbus. 

Jus  novum.  De  jure  liberorum  fublato. 

§.  4.  Sed  nos  conftitutione,  quam  in  Codice  no-r 
ftro  nomine  decorato  pofuimus,  matri  fubvenien- 
dum  elle  exiftimavimus : refpicientes  ad  naturam , & 
puerperium,  de  periculum,  & Cepe  mortem  ex  hoc 
cafu  matribus  illatam.  Ideoque  impium  elle  credi- 
dimus, casum  fortuitum  in  ejus  admitti  detrimen- 
tum. Si  enim  ingenua  ter,  vel  libertina  quater  non 
peperit,  immerito  defraudabatur  fucceflione  fuorum 
liberorum.  Quid  enim  peccavit,  fi  non  plures,  fed 
paucos  peperit  ? Et  dedimus  jus  legitimum  plenum 
matribus,  five  ingenuis,five  libertinis : & fi  non  ter 
enixx  fuerint,  vel  quater,  fed  eum  tantum, vel  eam, 
qui  quxvc  morte  intercepti  funt , ut  fic  vocentur  in 
liberorum  fixorum  legitimam  fuccefllonem. 

Quibus  mater  fr&ponitur , $ quibas  cum  ad • 
mittitur • 

§.  j.  Sed  cum  antea  conftitutioncs,  jura  legitim* 
fucceffionis  perferutantes , partim  matrem  adjuva- 
bant, partim  eam  praegravabant,  nec  in  folidum  eam 
vocabant,  fed  in  quibusdam  cafibus  tertiam  ei  par- 
tem 

flctnelOet  rooc&tn,  bafi  bitftlN  olim  ifreen  tfinbwn  gar  nittt 
luccedirtt.  2>(t  SBauc  crbte  aflein  btn  0ot)n,  nihil  ma* 

«er  capiebat  jure  vetufto  : nam  marer  non  eft  agnata» 

Praetor  vero  ei  dabat  bonorum  poffeffionem.  Claudius 
Imperator  in  folatium  liberorum  ipfi  legitimam  dedit , 
donee  SCtum  Tertullianum,  ab  autore  Tkrtullo,  qui 
tempore  ANToryni  Pn  vixit)  ita  denominatum, fanxerit, 

« , 
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tem  abftrahentcs,  certis  legitimis  dabant  perlonis,in 
aliis  autem  contrarium  faciebant : nobis  vifum  efl 
reda  & iimplici  via : nVatrem  omnibus  perfonis  legi- 
timis anteponi,  & fine  ulla  deminutione,  filiorum 
filorum  fiiccellionem  accipere  : excepta  fratris  5c  lo- 
roris  perfona  (live  conlanguinei  lint,  five  lola  cogna- 
tionis jura  habentes) : ut  quemadmodum  eam  toti  alii 
ordini  legitimo  praepofuimus  : ita  omnes  fratres  ik. 
forores  (live  legitimi  fint,  five  non)  ad  capiendas  he- 
reditates fimul  vocemus  : ita  tamen, ut  fi  quidem  lo- 
lz  forores  agnata;  vel  cognata? , & mater  defundi  vel 
de  funda?  fuperfint,  dimidiam  quidem  mater , alte- 
ram vero  dimidiam  partem  omnes  forores  habeant. 
Si  vero  matre  fuperftite , & fratre  vel  fratribus  lolis, 
vel  etiam  cum  fororibus,  five  legitima,  five  fola  co- 
gnationis jura  habentibus,  inteftatus  quis  vel  intefta- 
ta  moriatur,  in  capita  diftribuatur  ejus  hereditas. 

' De  tutore  liberis  petendo. 

§.  6.  Sed  quemadmodum  nos  matribus  prolpexi- 
mus  , ita  eas  oportet  fua?  loboli  confulere,  fcituris  eis, 
quod,  fi  tutores  liberis  non  petierint,  vel  in  locum  re- 
moti vel  excufati  intra  annum  petere  neglexerint, 
ab  eotum  irnpuberum  morientium  fucceflione  meri- 
to repellentur. 

De  vulgo  qUdtjttit.  ‘ " 

§.  7.  Licet  autem  vulgo  quzfitus  fit  filius  filiave» 
poteft  tamen  ad  bona  ejus  mater  ex  Tertulliano  Sena- 
ttisconlulto  admitti. 

TITV- 

ut  mater  filio  {uccederet , quar  rres  filios  pepererat,  i.  4. 
Ji  fit  HbtrlhiS.  V id.  VerTraMTus  dt  jute  trium  liberorum. 
Justiniancs  iterum  omnia  exiquat,  negle&a  lege  Xll. 
Tabb.  neglefto  SCto  Claudiano  , Tertulliano.  ,•  JHfKC 
and)  t)itr  IDUrbt  proximitas  attendirtt.  Sic  mater  prsc- 
. #*lfit  avum , nam  « m proximior.  Si  avus  patemus 

aut 
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TITULUS  IV. 

DE 

SENATU  S CON  S ULTO 

ORFICIANO. 


Origo  fumma  SenAtusconfitUi. 

PEf  contrarium  autem  liberi  ad  bona  fn  atrum  in- 
teftatarum  admittuntur  ex  SenaCusconfulto  Orfi- 
ciano , quod  Orficio  & Rufo  confulibus  effefhim  eft 
■divi  Marci  temporibus,  & data  eft  tam  filio > quam 
filix  legitim^hxreditas,  etiamfi  alieno  juri  fubje&i 
fint , 6c  prxferuntur  conlahguineis  & agnatis  detun* 
<ftx  matris.  ; ; . 

De  nepote  £5?  ntpte. 

§.  t . Sed  cum  ex  hoc  Senatusconfiilto  nepotes  & 
neptes  ad  aviae  fiicceffionem  legitimo  jure  non  voca-» 
irentur  i poftea  hoc  donftitutionibus  Principalibus  e- 
mendatum  eft,  ut  ad  fimilitudinem  filiorum  filiarum- 
que & nepotes  & neptes  vocentur. 

De  capitis  deminutione.  J . - 

§.  i»  Sciendum  autem  eft, hujusmodi  (iiccefliones, 
qnx  ex  Tertulliano  & Orficiano  Senatusconfiiltis  de- 
feruntur, capitis  demyiutionc  non  perimi,  propter* 
illam  regulam,  qua  nova’  hxreditates  legitimae  capi- 
tis deminutione  non  pereunt,  fedillxfolx,  qux  ex 
lege  duodecim  tabularum  deferuntur» 

Di t 

■■  ■ — - - v-.— - . j-— ..-,rr  - 

aut  avia  paterna  cum  matre  concurrunt , facceffio  fit 
in  lineas : 5BJ«s  nett  btm  tintrt  ftbti'  fitrfommt/  fiftf  fiat 
tKffdfit  praecipuum.  Fratres  germani  fuccedunt  una  cum 
patre,  roit  aucfi  je^o  biegcfiroe|h:cn/  ttikfic  fonjl  per  Le- 
gem  Voconiam  excludiftt  HWCtt*  Conf.  Pertzonius  *A 
Legem  Vectnidm,  UnD  per  jus  repriefentauonis  tKftXll 
jUfllcicfi  cum  «fcendentibus  germanorum  libari  admitti» 

O o r«s 
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De  vulgo  /)  ut  [itis* 

§.5.  Noviflime  fcicndum  eft , etiam  illos  liberos , 
■^ui  vulgo  qusefiti  funt , ad  macris  hsreditatem  ex  Se- 
natusconfulto  admitti. 

De  jure  accrefcendi  inter  'legitimos  bsredes. 

$.  4.  Si  ex  pluribus  legitimis  hxredibus  quidam 
omilerint  hxreditatem , vel  morte  vel  aliacaufa  im- 
pediti fuerint,  quo  minus  adeant,  reliquis, qui  adie- 
rint, adcrefcit  illorum  portio : & licet  ante  decellc- 
rinc,  ad  ha:redes  tamen  eorum  pertinet. 

TITULUS  V. 

DE  SUCCESSIONE  CO- 

GNATORUM., 

Tertius  ordo  fuccedentium  ab  intejlato, 
Y)Oft  fuos  harredes,  eosque,  quos  inter  fuos  hxre- 
X des  Pnrtor  & conftitutiones  vocant,  & poft  legi- 
timos (quo  numero  funt  agnati,  & ii,  quos  in  locum 
agnatorum  tam  fupra  dida  Senatusconfulta  , quam 
noftra  erexit  conftitutio)  proximos  cognatos  Prator 
vocar. 

Qui  vocantur  in  hoe  ordine.  De  cognatis  capite 
minutis . 

§.  1.  Qua  parte  naturalis  cognatio  (pedatur.  Nam 
agnati  capite  deminuti , quique  ex  his  progeniti  funt, 
ex  lege  duodecim  Tabularum  , inter  legitimos  non 

haben- 

• , — - ■ - ! v 

rtt-  SSJtil  ctber  fcas  ju*  reprae' entationis  ntcbr  al$  eintnabl 
nid)t  flott  bat/.  inbtm  fonfl  eint  duplex  fiflio  gemacfct  mtc* 
beil  milllt  i fo  roecbcil  germanorum  nepotes  a patre  tic 
matre  excludil’<l , btCfltf  ($Cn  (UKt)  init  t)<n  fratribus  uni- 
lateralibus, five  fint  uterini,  live  confanguinei , 0{f£t)U* 
fratres  interit»  fuccedunt  cum  paue  in  capita, 

ki 
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habentur  : led  a Praetore  tertio  ordine  vocantur ; ex- 
ceptis Tolis  tantummodo  fratre  & forore  emancipatis, 
non  etiam  liberis  eorum,  quo? lex  Analtaliana,  cum 
fratribus  integri  juris  conftitutis  , vocat  quidem  ad 
legitimam  fratris  hereditatem , ftve  iororis ; non  x~ 
quis  tam.cn  partibus  , led  cum  aliqua  deminutione, 
quam  facile  eft  ex  iplius  conftitutionis  verbis  inteili- 
gere.  Aliis  vero  agnatis  inferioris  gradus,  licet  ca- 
pitis deminutionem  pafli  non  Iint , tamen  anteponit 
eos,  & procul  dubio  cognatis. 

De  conjunHis  per  fceminas. 

§.  2.  Eos  etiam , qui  per  foctninini  lexus  perlonas 
ex  transverfo  cognatione  junguntur,  tertio  gradu  pro- 
ximitatis nomine  Prartor  ad  TucceUionem  vocat. 

De  liberis  datis  in  adoptionem. 

’ §.  5 . Liberi  quoque,  qui  in  adoptiva  familia  lunc, 
ad  naturalium  parentum  hereditatem  hoc  eodem 
gradu  vocantur. 

De  vulgo  quxfiiis. 

§.  4.  Vulgo  qutefitos  nullos  habere  agnatos , ma- 
nifeftum  eft  : cum  agnatio  a patre  lit.,  cognatio  a 
matre:  hi  autem  nullum  patrem  habere  intelligan- 
tur.  Eadem  ratione  ne  inter  Te  quidem  poliunt  vi- 
deri conTanguinei  elle:  quia  confanguinitatis  jus  fpe- 
cies  eft  agnationis.  Tantum  ergo  Cognati  Tynt  libi, 
ficut  & matri  cognati  funt.  Itaque  omnibus  iftis 
cx  ea  parte  competit  bonorum  pollellio,  qua  proxi- 
mitatis nomine  cognati  vocantur. 


fed  fratrum  liberi  in  ftirpes.  £)tt  Pater  arrogator  fuc- 
cedirtt  t)€tH  arrogato  pleni  «tatis  participi , nt£f)C 
DtC  adoptivus  pater  Dem  adoptivo  lilio.  fotiDcnt  D<C  pa- 
ter naturalis,  tmb  vice  verfa  , «in  A'inD  fctncil  nniittittyltl 
glKrn,  ob  (I  fetion  con  «itiem  an&tm  adoptirtt  t|h 
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Ex  quoto  gradu  agnati  vel  cognati  fuccedunt. 

§.  5.  Hoc  loto  & illud  neceflario  admonendi  fu- 
rnus, agnationis  quidem  jure  admitti  aliquem  ad  he- 
reditatem, etii  decimo  gradu  lit,  Ijye  de  lege  duode- 
cim Tabularum  quaeramus  i live  de  edicto,  quoPra:- 
tor  legitimis  haeredibus  daturum  fe  bonorum  pollet 
fionem  pollicetur.  Proximitatis  vero  nomine  iis  lo- 
lis  Praetor  promittit  bonorum  polTefhonem , qpi  us- 
que ad  fextum  gradum  cognationis  fime,  Si  ex  iepti- 
mo  iobrino  fobrinaque  nati  nataeve.  (4.) 


TITULUS  VI.'  : 

DE 

GRADIBUS  cogna- 


tionum. 

Continuatio , $ cognationis  divijto, 

HOc  loco  neccllarium  eft  exponere,  quemadmo- 
dum gradus  cognationis  numerentur.  Quare 
. inprimis  admonendi  fumus,  cognationem  aliam  fu- 
pra  numerari  , aliam  infra  * aliam  ex  transverlo,  qus 
Metiam  a latere  dicitur.  Superior  cognatio  eft  paren- 
tum, inferior  liberorum,  ex  transverfo  fratrum  fo- 
- rorumve , & eorum , qui  quarve  ex  his  generantur  •,  & 
convenienter  patrui,  amitte,  avunculi,  materterae. 
Et  fuperior  quidem  & inferior  cognatio  a primo  gra- 
du incipit ; at  ea , quae  ex  transverfo  numeratur, 
a /ecundo. 

Pri- 


C4J  «.«16  U tne  Adfcendentes  bfl,  fo  frfldtt  QIOIl  IWd)  beti 
Collateralibus.  Hinc  j)  iacceffio  Collateralium.  Colla- 
terales dicuntur,  qui  defundo  a latere  conjundi  funt: 
£>icr  roirb  qrffagct , rt>tr  utiter  bitfen  ab  imertato  fuc- 
cedirt  y Refp.  £Ract>  btm  altcn  Swmiffttn  &«*• 
diflt  bloj!  Dei'  Agnatu*  proximus  1 bi(  Cognati  at(C  ffid* 

ren 
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’ De  Gradibus  Cognat.  581 

Primus  gradus. 

$.  1.  Primo  gradu  eft  fupra  pacer,  mater*,  infra 
filius,  filia.  . 

Secundus. 

§.  2.  Secundo  gradu  fupra  avus, avia 5 infra  nepos, 
neptis:  ex  transverio  frater,!  foror. 

Tertius. 

§.3.  Tertio  gradu  fupra  proavus  , proavia;  infra 
pronepos,  proneptis;  ex  transverio  fratris  fororisque 
filius,  filia  ; & convenienter  patruus , amita,  avun- 
culus, matertera.  Patruus  eft  frater  patris,  qui 
Graece  wxfl(xh\Q»{  appellatur.  Avunculus  eft  frater 
matris,  qui  Grsece  dicitur.  Et  uterque 

promi/cue  5-Fw  appcllatut.  Amita  eft  patris  foror, 
quae  Graxe  appellatur.  Matertera  ver® 

matris  foror,  quee  Graece  JsApn  dicitur, & utra-  . 
que  promifeue  appellatur. 

Quartus. 

§.4.  Quarto  gradu  fupra  abavus,  abavia;  infra 
abnepos,  abneptis,  ex  transverio  fratris  fororisque 
nepos  neptisve  ; & convenienter  patruus  magnus,  a- 
mita  magna,  id  eft,  avi  frater  & foror ; item  avun- 
culus magnus,  & matertera  magna,  id  eft, avia?  fra- 
ter 

ren  affe  anlgeftfifoflen , tmb  obfflon  meine  ©djroeffcr  mu 
ne  Agnata  , fo  lt>ac  Detf)  Lex  Voconia  ^tettnnm  Illa 

roitbtr  £>ec  alxr  ifl  improprie  mcin  Agnatus , bas 
tyr  felbtger , roie  fefoon  gefngct  n>orbtn,  Dem  ©obn 

Ilictjf  ex  jure  agnationis  , oblC  harreditario  , fonbcrn  jure 
peculii  vel  patronatus  fuceedirtt.  Conf.  Gebauer  in 
Diff.  de  futctjjiens  ab  inttftatt  antiqua.  £xrflfldj  fucce- 
dirun  nur  fratres  & forores , bcmi  bie  raac 

and)  tine  Agnata ; jte  nnifle  afcer  mx&  in  patria  poteftate 
ftMI } emancipatione  enim  jus  agnationis  tollebatur. 
JUtlCfi  fuccedirun  HUC  aUtitl  fratres  germani  & confan- 
-guin»i,ni(bt  afcr  btt  Uterini.  Justinianus  [j(U  {)KCittt&m<  1 

©o)  fa  \H  ' 
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ter  Si  foror  •,  confobrinus,  confobrina,  id  eft,  qui 
quaeve  ex  fororibus  auc  fratribus  procreantur.  Sed 
quidam  re<fte  confobrmos  eos  proprie  dici  putant,  qui 
cx  duabus  fororibus  progenerantur , quak  conforo- 
v rinos ; eos  vero , qui  ex  duobus  fratribus  progene- 
rantur , proprie  fratres  patrueles  vocari.  Si  autem 
ex  duobus  fratribus  filia:  nafountur,  forores  patrueles 
appellari.  At  eos , qui  ex  fratre  & forore  progene- 
rantur, amitinos  proprie  dici  putant.  Amitte  tu* 
filii  confobrinum  te  appellant ; tu  illos  amitinos. 

Qjiintus. 

§.  Quinto  gradu  fiipra  atavus,  atavia*,  infra  at- 
nepos , atneptis  ; ex  transverfo  fratris  fororisque  pro- 
nepos, proneptis*,  & convenienter  propatruus , pro- 
amita, ideft:  proavi  frater  & foror;  & proavuncu- 
lus & promatertera,  id  eft,  proaviae  frater  Si  foror. 
Item  fratris  patruelis  vel  fororis  patruelis  confobrini 

6 confobrinae,  amitini  Si  amitinae  filius,  filia.  Pro- 
pius fobrino,  propius  fobrina.  Hi  lunt  patrui  ma- 
gni, amitae  magnae,  avunculi  magni , materterae  ma- 
gnae filius , filia, 

Sextus, 


fa(l«  eint  2lenberung  getroffett  , unb  niefit  aUtiu  omnei 

emancipatos  agnatos,  fonbCCIl  auct)  cognatos  ad  fucceffio- 
nem  admiuiret-  Fratres  Utll)  forores  fmt)  OlfO  bit  ndetylttl, 
bte  em  jus  fuccodendi  baben , unb  fiernad)  ibrt  tfinbtc 
per  jus  repraefeatationis.  Ull£>  IDeil  bflfllC  get)aUcn  nricb, 
M man  oierin  fiauptfdd)lid)  auf  bie  Affe&ion  unb  inten- 
tion  be$  Oefundli  ju  ftljtll  t>a5«  i fo  praefumint  IIMII  aud), 
ba(j  bec  Defmftus  btniemgtn  am  meitfen  liebe/  btc  il)in 
roanbt  fet>-  ©abee  and)  nunmtbr  bit 

mb  bilaterales  bie  unilaterales  , five 
.ive  uterinos  nusfcblieflen  , meltfce  bod) 
ifcue  fuccedictttl.  Si  fratrum  vel  fora* 
, obtinet  jus  repraefemationis  inter  coi- 
Si  fratres  cum  adfcendeme  concurrunt , 
ilibintc  iUCCfl  gtiagct ; Adfcenden»es  a fratribus  ex* 

clu* 


De  Gradebus  Cognat.  $%$ 

_ : — 

Sextus. 

§.  6.  Sexto  gradu  fupra  tritavus,  tritavia  •,  infra 
trinepos,  trineptis,  ex  transverfo  fratris  iororisque 
abnepos,  abneptis;  & convenienter  abpatruus,  ab- 
amita, id  eft,  abavi  frater  & (oror;  abavunculus, 
abmatertera,  id  eft,  abaviae  frater  & loror;  (item 
propatrui,  proamita:,  proavunculi , promaterterx  fi- 
lius, filia;  item  propius  fobrino , fobrinave  filius 
filia;)  item  confobrini,  eonfobrinx  nepos,  neptis; 
item  iobrini,  fobrinx,  id  eft  , qui  quxve  ex  fratribus, 
yel  fororibus  patruelibus, vel  confobrinis,vel  amitinis 
progenerantur. 

De  reliqkis  gradibus. 

§.  7.  Ha&enus  oftendifle  fufficiat,  quemadmodum 
gradus  cognationis  numerentur.  Namque  ex  his  pa- 
lam eft  inteUigere,  quemadmodum  ulteriores  quoque 
gradus  numerare  debeamus  : quippe  femper  genera- 
ta perfona  gradum  adjicit,  ut  longe  facilius  fit  refpoa* 
dere,  quoto  quisque  gradu  fit, quam  propria  cogna- 
tionis appellatione  quemquam  denotare. 

De  gradibus  agnationis. 

§.  g-  Agnationis  quoque  gradus  eodem  modo  nu- 
merantur. 

De 

eluduntur  ; JjtftUUf)  f>a6«n  fo  5eQt)C  adtnittim  propter 
^ gratum  animum.  In  Saxania  tamen  adfcendentes  ex-* 

' eludunt  fratres,  & foli  parentes  fuccedunt.  Qu.  Aa 
fratre  & fratris  filiis  relidis  hi  etiam  fuccedant?  Refp. 

guc  m fonneu  fte  nidtf  fuccediren ; btnn  tl  i|l  einec 
ba , Der  ndlKC  ijl , alfo  tnuffett  ite  etn  jus  fubfidiarium 
Daben.  ifl  bal  jus  reprxfemandi , eben  rettl  etn 
' 9u»i  corbonbtn/ber  fte  «ttffdjlieffen  roiirbe.  3llf®  tcete» 
bit  SBruberfcfftnbecfln  ibreS  ©artr$  Suile.  2Benn  ta«* 
UC  S5tubcrs-5lmbtc  fea  jinb , fuccedunt  in  capita , non 
in  ftirpes  5 btnti  ti  ijl  feinec  ba , bet  fie  airtrolieffe-  Jus 
repraefentationis  femper  fupponir  excludentem.  JpitC 

O « 4 " « ta 
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De  graduum  defcriptione. 

§.  *>.  Sed  cum  magis  veritas  oculata  fide,cjuam  per 
aures,  animis  hominum  infigatur,  ideo  necellarium 
duximus  poft  narrationem  graduum  , eds  etiam  prx- 
fenti  libro  inferibi , quatenus  pollint  & auribus , Si 
oculorum  infpe&ione  adole icentes  perfettiffimam 
graduum  dodtrinam  adipifei, 

TITVLVS  vir. 

DE  SERVILI  COGNA- 

■ . . TIONE. 

De  fervili  cognatione . 

ILjud  certum  eft,  ad  ferviles  cognationes  illam  par- 
tem edidi,  qua  proximitatis  nomine  bonorum 
pofleflio  promittitur,  non  pertinere  : nam  nec  ulla 
antiqua  lege  talis  cognatio  computabatur.  Sed  no~ 
ftra  confticutionc,  quam  pro  jure  patronatus  fecimus, 
(quod  jus  usque  ad  noftra  > tempora  latis  obfcurum, 
atque  nube  plenum*  & undique  confulum  fuerat}  & 
hoc  humanitate  fuggerente  conceffimus , ut,  li  quis  in 
fervili  conftitutus  contortio  i liberum  vel  liberos  ha- 
buerit, live  ex  libera,  five  ex  fervilis  conditionis 

. . . muliere; 

abtr  nwbcn  fit  bofo  feinetti  Patruo , ttojt  ftintin  *d*  aujgt» 
fctloffm.  ©it  fillballc  «qualiter  agnati  defundo,  jit 
tfieil  hitlt  fubitionem  in  locum,  fed  fuccedunt  jure  proprio, 
Titius  f)at  bitftg  llicf)!  KCftf  Ptcfianbtn-  ©itfcl  Jus  Reprae- 
lencatioms  jjat  nuc  fiattbtQ  bt  n Srubtt&ltinbtrn  / nitbt  btn 
, SBrubtr*  SCinbtlf  Jfinbtw.  Hoc  enim  jus  eft  fitftio  > du- 
plex fidio  cft  odiofa,  jit  gt  5tf  aud)  gar  nitfci  an-  Stirc  icb  mug 
fingutn/  fit  rurfttii , unb  ibe  ©ater  rucftt  bitfjtc , unb  tfi 
fcOfl)  tObi  / ttif  lan  tr  ruden?  Fidio  debet  imitari  na- 
turam, at  vero  per  naturam  impoffibile  eft,  ut  hic  in 
locum  fubcat. . 55(0  btn  ^rubtr&SCinbtrn  abtc  brauc&e 
ub  nm  «ntfidion,  {Rib  Dee#  fo  jjtnauf  cudet,  Ubet  nod;. 

Liberi  1 

\ ' « 

/' 
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De  Seuvili  Cognatione. 

muliere  : vel  contra, lerva  mulier  ex  libero  vel  iervo 
habuerit  liberos  cujuscunque  lexus,  & ad  libertatem 
his  pervenientibus,  ii,  qui  ex  lervili  ventre  nati  funt. 
Ubertatem  meruerint,  vel,  dum  mulieres  liberae  erant, 
ipii  in  lervitute  eos  habuerint,  & poftea  ad  libertatem 
pervenerint,  ut  hi  omnes  ad  fuccellionem  patris  vel 
matris  veniant , patronatus  jure  in  hac  parte  fopito. 
Hos  enim  liberos  non  loium  in  Tuorum  parentum 
Tucceffioncm  > fed  etiam  alterum  in  alterius  Tucceffio- 
jiem  mutuam  vocavimus,  ex  illa  'lege  Ipecialiter  eos 
vocantes,  live  loli  inveniantur,  qui  in  lervitute  nati, 
& poftea  manumilli  Tunt , live  una  cum  aliis, qui  poft 
libertatem  parentum  concepti  funt,  live  ex  eodem 
patre,  'live  ex  eadem  matre,  live  ex  aliis  nuptiis,  ad 
timilitudinem  eorum,  qui  ex  julUs  nuptiis  procreati 
Tunt.  . 

-ih  Colla- 


Liberi  fratri*  germani  excludunt  fratrem  uterinum  vel 
confanguineura  per  jus  repradentationis.  Frater  uteri* 
nus  vel  confanguineus  excludit  nepotes  fratris  germani. 

. £)eim  nun  fiai  Das  Jus  reprxfentationis  nitfct  fiait/  nun 
t>cr  unilateralis  ruitXC , DCC  anbtft  fati  per  jus  reprae- 
fentationis  ntct)!  Ijfrailf  Relido  confanguineo  & 

uterino  tfbtn  bei)D(.  $albbnibtrj-  jfinbcr  fuccedittn  per 
jus  reprjefentationis,  n«nn  tlOd)  tin  £>albbtUb<C  ba  tfl  / 

Dtp  fit  au«fd)lu(f<(.  ©at«fu5teubec  ijtiiJtt  man  *««» 

nam  funt  loco  parentum.  JDit  Parentes  (jabctl  bit  SH U 
IUI  qcnaintt  Dtcs , hm,  Vid  Fornerius  in  Seleil.  fur. 
Reliquit  quis  patruum,  linb  35ruDtr^5fitlDcr  / Wtr  fuc- 
“ cediftl  ? Refp.  Ratione  gradus  finb  bcijDC  btm  defundo 
gftid)  nal)t/  unt)  alfo  folten  fit  btobe  crben  nact)  btn  Priri- 
«ipiis  juris  civilis  i allCUl  t>l<  Pradici  fagtn  t*0Ct)  : SSrtl* 
Dtrfi^inbcr  f${iciT«n  ceu  Patrmim  aus-  2lu<t)  bite  bcif* 
ftt  ii  ; Amor  magis  defeendit,  quam  idfcendit.  SjJiail 
fietjti  bacouf,  at»  t>cc  Teftator  ani  lubfltn  gtbabt.  Ma* 
••  gis  vero  amamus  defeendentes , quam  adfcendentes.  3tl 
ter  ifi  tl  ItUC  tin  @efd)n>dQ<  i inttrim  receptum  i 
bit  Praxis  bleibct  bet)  bicftr  rfttgul : 2Ccnn  ftint  SScuhciSs 
«•  Rin&tt  ba  ttnb , KCfaM  man  na$  btC  Proximiute  gra- 

Oo  j duuna 
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Collatio  ordinum  $ graduum. 

§.  i . Repetitis  itaque  omnibus , quae  jam  tradidi- 
mus, apparet,  non  femper  eos,  qui  parem  gradum 
cognationis  obtinent,  pariter  vocari:  eoque  amplius, 
ne  eum  quidem  , qui  proximior  fit  cognatus  , fem- 
per  potiorem  elle.  Cura  enim  prima  caufa  fit  Tuo- 
rum haeredum , & eorum , quos  inter  fixos  'haeredes 
enumeravimus , apparet , pronepotem  vel  abnepotem 
defundi  potiorem  elle  , quam  fratrem , aut  patrem 
matremque  defundi : cum  alioqui  pater  quidem  & 
mater  (ut  fixpra  quoque  tradidimus)  primum  gradum 
cognationis  obtineant , frater  vero  fecundum  , pro- 
nepos autem  tertio  gradu'  fit  cognationis , & abnepos 
quarto.  Nec  intereft , in  poteftate  morientis*  fuerit, 
an  non , quod  vel  emancipatus,  vel  ex  emancipato, 
aut  foemineo  fexu  propagatus  elf.  Amotis  quoque 
luis  haeredibus,  & quos  inter  fuos  harredes  vocari  di- 
ximus, agnatus,  qui  integrum  jus  habet  agnationis, 
etiamli  longilfimo  gradu  fit , plerumque  potior  ha- 
betur, quam  proximior  cognatus.  Nam  patrui  ne- 
pos vel  pronepos  avunculo  vel  matertera:  praefertur. 
Todes  igitur  dicimus,  aut  potiorem  haberi  eum,  qui 
proximiorem  gradum  cognationis  obtinet  *,  aut  pari- 
ter vocaii  eos,  qui  cognati  fixnt,  quoties  neque  fixo- 
rum haeredum , quique  inter  Tuos  hauredes  iunt,  ne- 
que agnationis  jure  aliquis  prxfeiTi  debeat,  fecun- 
dum ea,  quae  tradidimus : exceptis  fratre  & fbrore 
emancipatis,  qui  ad  fucceflionem  fratrum  vel  foro- 
rum vocantur:  qui  etfi  capite  deminuti  funt,  tamen 
praeferuntur  exteris  ulterioris  gradus  agnatis. 

TITV- 


duum  fecundum  computationem  civilem , nt(f)t  Cano* 
nicam.  @tfd)i»iftcr  .-Sfintwr,  nxnn  ftc  alfiin  fointtrlaifeti 
wotben , trfwn  «quis  partibus  jugkuti-  ©cfd>tt>i|fir>£tn> 
txc  note  fc&liifftn  ©t!t&n>ifUc*gfflW»  au*.  Proximiores 

gradti 


( O ) JS7 

TITULUS  VIII. 

DE  SUCCESSIONE  LI- 

BERTORUM. 

Qui  fuc  cedunt,  De  lege  XII.  7 'abb. 

NUnc  de  libertorum  bonis  videamus.  Olim  ita- 
que licebat  Uberto  patronum  Tuum  impune  te- 
ftamcnto  prxterire : nam  ita  demum  lex  duodecim 
Tabularum  adhxreditatem  liberti  vocabat  patronum,  . 
fi  inteftatus  mortuus  ellet  libertus,  hxrcde  fuo  nullo 
rC  licto.  Itaque  inteftato  mortuo  liberto  , fi  is  fiium 
hxredem  reliquillet , patrono  nihil  in  bonis  ejus  juris 
erat.  Et  fi  quidem  ex  naturalibus  liberis  aliquem 
fiium  hxredem  reliquifiet,  nulla  videbatur  querela  : 
fi  vero  adoptivus  filius  fuiftet , aperte  iniquum  erat, 
nihil  juris  patrono  fupereile,  ► . 

De  jure  prxterio. 

^ §.  i . Qua  de  caufa  poftea  Praetoris  edi&o  hrcc  juris 
Iniquitas  emendata  eft.  Sive  enim  faciebat  teftamen- 
tum  libertus , jubebatur  ita  teftari , ut  patrono  par- 
tem dimidiam  bonorum  filorum  relinqueret ; & n aut 
nihil,  aut  minus  parte  dimidia  reliquerat , dabatur 
patrono  contra  tabulas  teftamenti , partis  dimidix  bo- 
norum pollelfio.  Sive  inteftatus  moriebatur  , fuo 

hxre- 

gradu  remotiores  excludunt : pares  gradu  pariter  admit- 
tuntur. 2Bi«  n>cnn  tine?  binietlieffe  a.  ©tfcfiroifletrffinber, 
ter  eint  abei  ifl  boppelri5ef(&n>i|Icr«Jtinb  eemSBaterimD 
ter  Sttiitter,  v.g.  i»tnn  2.  33ruter  2.  ®$n>e|Iern  fiepra» 
l!)en  ? Refp.  Duplici  vinculo  conjunAus  befODlllU  du- 
plicem portionem  , bec  QUttre  fimpliei  vinculo  junAut 

nur  eine-  ift  fc^on  pcmeltet  roocben , taeter  frater 

unilateralis  Nm  bilaterali  imD  POflbUffigeil  95ttlttr  Dt$  De- 
funfti  roeiepen  tnuf!/  n?eil  man  glaubei , bafi  ter  DefunAus 
Die  gtbjiOafft  feiiiein  ooabnnigm  «tuter  lielct  g&mwt  m* 

te. 
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hxrede  relidto  filio  adoptivo , dabatur  seque  patrono 
contra  hunc  fuum  heredem  partis  dimidia;  bonorum 
pofi  effio.  Proddle  autem  liberto  loiebanc  ad  exclu- 
dendum patronum  naturales  liberi , non  lolum  quos 
in  poteftate  mortis  tempore  habebat, led  etiam  eman- 
cipati^ in  adoptionem  dati:  fi  modo  ex  aliqua  parte 
icripti  haeredes  erant , aut  praeteriti  contra  tabulas 
bonorum  pofleffionem  ex  edidto  PrartoriQ  petierant, 
Mam  exheredati  nullo  modo  repellebant  patronum,  ' • 

De  lege  Papia. 

$.  z.  Poftea  vero  lege  Papia  adau&a  fiint  jura  pa- 
tronorum, qui  locupletiores  libertos  habebant.  Cau- 
tum eft  enim,  ut  ex  bonis  ejus,  qui  (cftertium  centum 
millium  patrimonium  reliquerat,  & pauciores, quam 
tres  liberos  habebat,  (five  is  teftamento  fadto,  live  in- 
teftatus  mprcuus.  erat)  virilis  pars  patrono  deberetur. 
Itaque  cum  unum  quidem  filium  filiamve  hteredem 
reliquerat  libertus  , perinde  pars  dimidia  debebatur 

5>atrono,  ac  fi  is  line  ullo  filio  filia  ve  inteftatus  decefi 
illet:  cum  vero  duos  duasve  haeredes  reliquerat,  ter-% 
tia  pars  debebatur  patrono:  fi  tres  reliquerat,  repel- 
lebatur patronus. 

De  conjlitutione  jttjliniani*  . ' 

§.  $.  Sed  noftra  conflitutio  (quam  pro  omni  na- 
tione , Gra:ca  lingua  compendiolo  tra&atu  habito 
compoiuimus)  ita  hujusmodi  caufam  definivit : ut,  fi 
quidem  libertus  vel  liberta  minores  centenariis  line,  ' 
id  cft,  minus  centum  aureis  habeant  fubftantiam  (lic 

enim 

t)f.  Et  ex  eadem  ratione  M)ligjfw  t)it  fftnbtt  MtKg  »0» 

- builigctt  95t’Uber$  t>cn  fratrem  unilateralem  Q>tj(  mati 
«ut  barauf  titfiti , auf  t»tn  btc  Defunctus  am  m<iflm  Re- 
ffexion  ma<bc.  Sin  auberl  abtc  tff  tg  / wcnutilttf  fi-atris 
- bilateralis  nepotes  ffllt  lilUm  fratre  unilaterali  concurri- 

Cta,  bm»  m fota  Sq3  gtfoibitftc  m/  ml  m an  gla«* 

, tot/ 
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enim  legis  Papiae  fiimmam  interpretari  rumus,uc  pro 
mille  ieftertiis  unus  aureus  computetur)  nullum  lo- 
cum habeat  patronus  in  eorum  fucceffiona ; li  tamen 
teftamentum  fecerint*  Sin  autem  inteiiati  decelle- 
rint,  nullo  liberorum  relidi o , ttmc  patronatus  jus,, 
quod  erat  ex  lege  duodecim  Tabularum  , integrum 
relervavit.  Cum  vero  majores  centenariis  fint,  ii  ha> 
redes  vel  bonorum .pofleUores  liberos  habeant,  live 
unum , iive  plutea  cujuscunque  lexus  vel  gradus  j ad 
eos  iuccefliones  parentum  deduximus,  patronis  omni- 
bus  modis  una  cum  iua  progenie  femoris.  Sin  autem 
fine  liberis  decellcrint : fi  quidem  inteftari,ad  omnem 
hereditatem  patronos  patronasque  vocavimus.  Si 
vero  teftamentum  quidem  fecerint , patronos  autem 
aut  patronas  prseterierint , cum  nullos  liberos  habe- 
rent, vel  habentes  eos  exheredaverint , vel  mater, 
five  avus  maternus  eos  prxterierint,  ita  quod  non 
pofllnt  argui  inofficiola  eorum  teftamenta,  tunc  ex 
noftra  conlricutione  per  bonorum  poHellionem  con- 
tra- tabulas  non  dimidiam,  (ut  antea)  fed  tertiam  par- 
tem bonorum  liberti  confequantur , vel  quod  dceft 
eis,  ex  conftitutione  noftra  repleatur,  fi  quando  mi- 
nus tertia  parte  bonorum  fuorum  libertus  vel  liberta 
eis  reliquerit : ita  fine  onere,  ut  nec  liberis  liberti 
liberta’ ve  ex  ea  parte  legata ' vel  fideicommiila  prae- 
bentur , fed  ad  cohceredes  eorum  hoc  onus  redundet. 

Mul- 


b<i , bafl  Die  ?itf*  btS  Defunfti  geatn  feineg  ob  f$on  oolfi 
fiurttgen  93rub«r$  £ncfcl  fo  flarcE  nidjt  m«t)c  f «o  / decrefeit 
*mor.  £<rtbe  (**ebut)rt  trilt  um  tttun  (SraD  rocitcr  juciwf» 
htiflft  in  i?ftd)f<n , (8  ifi  cin  l)ubfd)(8  9ted)i.  & ecbet 

curti  germani  fratris  filio  > fctnn  lWtl  (f  tiOCtl  ftCflb  tDfl» 
ler  jurnef  irjtr/  fo  ift  tr  ibm  in  g^du  qUid).  Qu.  acie 
tartQe  qcftt  Die  SuccefBo  ab  inteftato  in  collate.alibus  ? 
Refp.  Ratione  cognatorum  qct)tl  ft«  bif!  flttf  bdt  jttb<nb<tl 
Gradum  fecundum  computationem  civilem  « utlb  bc$ 
txn  Agnati*  btjj  Aiif  fan  itbtnbtn  Gradum,  (go 

nod> 
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ter Sc  foror',  confobrinus,  confobrina,  id  eft,  qui 
quaeve  ex  fororibus  nue  fratribus  procreantur.  Sed 
quidam  redle  confobrinos  eos  proprie  dici  putant,  qui 
ex  duabus  fororibus  progenerantur,  quaft  conforo- 
rinos ; eos  vero , qui  ex  duobus  fratribus  progene-* 
rantur,  proprie  fratres  patrueles  vocari.  Si  autem 
ex  duobus  fratribus  filia:  nafeuntur,  fbrores  patrueles 
appellari.  At  eos , qui  ex  fratre  & forore  progene- 
rantur, amitinos  proprie  dici  putant.  Amitte  tuae 
filii  confobrinum  te  appellant ; tu  illos  amiunos , 

Quitftus. 

§.  5,  Quinto  gradu  fitpra  atavus,  atavia*,  infra  at- 
nepos,  atneptis*,  ex  transverfo  fratris  fororisque  pro- 
nepos, proneptis-,  & convenienter  propatruus , pro- 
amita, id  eft:  proavi  frater  & foror*,  & proavuncu- 
lus & promatertera,  id  eft,  proavite  frater  & foror. 
Item  fratris  patruelis  vel  fororis  patruelis  confobrini 
& confobrinte,  amitini  & amitinae  filius,  filia.  Pro- 
pius fobrino,  propius  fobrina.  Hi  fune  patrui  ma- 
gni, amitte  magna:,  avunculi  magni , materterae  ma- 
gna: filius , filia, 

Sextus* 

faflg  eme  Sieiitoecunfl  getroffett , utib  nicbt  aflein  omne* 

emancipatos  agnatos,  fonbettl  flUCt)  cognatos  ad  fucceffio* 
nem  a<jmittiat-  Fratres  UtlD  forores  fmb  CtlfO  bie  ndtfifUllf 
bie  eia  jus  fuccedend»  babeu,  uub  beruacb  tbee  Xinbec 
per  jus  repraefentationis.  UtlD  n>eil  bflfuf  gefyalten  WIEt), 
ba$  man  bierin  fiaupifddjlid)  auf  bie  AfFedion  utib  inten- 
tion  De$  Defundi  ju  fefotl  fra&t  i fO  praefurnia  t «tatl  (UKt), 
bafi  bec  Defundus  benienigtn  atn  meijlen  liebe  / bec  il)in 
duplici  viacuio  t>tr«>anb(  ftt>-  Dafot  oucb  nunmcbr  bie 
fratres  germani  lltlb  bilaterales,,  J)ie  unilaterales  , five 
confanguineos , five  uterinos  (UI8fd>liefen  t IDeU&e  bOCl) 
tOC  biefem  promifeue  fuccedictett*  Si  fratrum  vel  foro- 
rum liberi  adfunt , obtinet  jus  reprxfemationis  infer  col- 
laterales. Si  fratres  cum  adfcendente  concurrunt , 
beti  bie  Cornee  juccfl  gefaget;  Adfcendemes  a fratribus  ex. 


De  Gradibus  Cognat. 


Sextus. 

§.  6.  Sexto  gradu  fupra  tritavus , tritavia-,  infra 
trinepos,  trineptis,  ex  transverio  fratris  fororisque 
abnepos,  abneptis;  & convenienter  abpatruus,  ab- 
amita, id  eft,  abavi  frater  Sc  foror;  abavunculus, 
abmatertera,  id  eft,  abaviae  frater  & ioror;  (item 
propatrui,  proamitae,  proavunculi, promaterterx  fi- 
lius , filia ; item  propius  fobrino , fobrinave  filius 
filia;)  item  conlobrini,  eoniobrinx  nepos,  neptis; 
item  fobrini,  fobrinx,  id  eft  , qui  quxve  ex  fratribus, 
vel  (ororibus  patruelibus, vel  confobrinis,vel  amitinis 
progenerantur. 

De  reliqidis  gradibus. 

§.  7.  Habtenus  oftendifle  fuiheiat,  quemadmodum 
gradus  cognationis  numerentur.  Namque  ex  his  pa- 
lam eft  intelligere, quemadmodum  ulteriores  quoque 
gradus  numerare  debeamus  : quippe  femper  genera- 
ta perfona  gradum  adjicit,  ut  longe  facilius  fit  refpoiv 
dere,  quoto  quisque  gradu  lit, quam  propria  cogna- 
tionis appellatione  quemquam  denotare. 

De  gradibus  agnationis . 

$.  g.  Agnationis  quoque  gradus  eodem  modo  nu- 
merantur. , . 

f De 

eluduntur  ; fiabtH  ftt  btpbt  admittim  propter 

v gratum  animum.  In  Saxoni  a tamen  adfcendentes  ex-» 
' eludunt  fratres,  & foli  parentes  fuccedunt.  Qu.  Aq 
fratre  & fratris  filiis  relidis  hi  etiam  fuccedant?  Refp. 

gur  ftd)  fbnimi  fit  nidjrfoccediwn ; btpn  c$  id  einte 
ba , btC  ndtRC  ifl , alfo  mfijftn  fit  tttl  jus  fubfidiariura 
fiaben.  ©a$  l(l  ba$  jus  reprxfenrandi  , tbtll  retil  tifl 

9u«t  corbanbtn/btr  jit  au$fd)litfftn  ro&rbc.  2Ilfo  tette» 

• bit  S&ruberfcffinbec  an  ifirtS  $3aier$  SttUt.  SBemt  la«* 

ttt  StUbtC^SinbtC  ba  finb,  fuccedunt  ia  capita,  non 
in  flirpes ; benn  ti  i|i  ftinec  ba , btc  (it  auSjtfilieflt.  Jus 
repraefentatienis  femper  fuppopit  excludentem.  ^>icc 

'•  0 « 4 «btc 
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Oe  graduum  dcfcriptione. 

§.  j>.  Sed  cum  magis  veritas  oculata  fide, quam  per 
aures,  animis  hominum  infigatur,  ideo  necellarium 
duximus  poft  narrationem  graduum  , e<5s  etiam  prx- 
fcnti  libro  infcribi , quatenus  polline  & auribus,  8i 
oculorum  inlpedione  adolefcentes  perfediflhnam 
graduum  dodtrinam  adipifei, 

TITVLVS  VH. 

DE  SERVILI  COGNA- 

; TIONE. 

De  fervili  cognatione. 

ILlud  certum  eft,  ad  ierviles  cognationes  illam  par» 
tem  edidi,  qua  proximitatis  nomine  bonorum 
pofleflio  promittitur,  non  pertinere  : nam  nec  ulla 
antiqua  lege  talis  cognatio  computabatur.  Sed  no» 
ftra  conftitucione,  quam  pro  jure  patronatus  fecimus, 
(quod  jus  usque  ad  noftra  tempora  latis  oblcurum, 
atque  nube  plenum*  & undique  confufum  fuerat)  & 
hoc  humanitate  fuggerente  concefIimus,ut,  li  quis  in 
fervili  conftitutus  contortio  1 liberum  vel  liberos  ha- 
buerit, live  ex  libera,  live  ex  lervilis  eonditionts 

muliere; 

flbcrmectxn  fu  t»oh  feincrn  Patruo,  ton ftimin  auJgt» 

([tloffen.  ©ie  fttlt>  allC  aequaliter  agnati  defundo  , |1(  bttUl» 
d)CH  hint  fubitionem  in  locum,  fed  fuccedunt'jure  proprio. 
Titius  |)<U  tUefcg  HtC^f  rtd)t  pcc|tont)«l.  £)icfc3  Jus  Reprae- 

lentationis  j>at  nurjlattbto  ben  35rubec&Riubern/  nid)tb<b 
( 58niber&  SCintxktfinbecn.  Hoc  enim  jus  eft  fi<ftio  > du- 
plex fidieeft  odiofa,  fie  au<t>  gac  an-  t>m  $ tnug 

fingiMti/  fu  rueften , unb  ibe  SBaur  ritefte  l)icb«c , uitb  i|t 
bOd)  lobt  / nic  tfln  tr  tuefetj?  Fidio  debet  imitari  na- 
turam , at  vero  per  naturam  impoftibile  eft , ut  hic  in 
locum  fubeat. . J8y)  b«i  ^nibti^&iiibmt  abee  braiw&t 

«1)  nwi’  «ncFidion,  mib  b<c,  fo  ^waufriKfei/  (cbet  nod;. 

Liberi 
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muliere  : vel  contra,  lerva  mulier  ex  libero  vel  lervo 
habuerit  liberos  cujuscunque  fexus , & ad  libertatem 
his  pervenientibus,  ii,  qui  ex  iervili  ventre  nati  funt, 
libertatem  meruerim,  vel,  dum  mulieres  libera:  erant, 
ipli  in  fervitute  eos  habuerint,  & poftea  ad  libertatem 
pervenerint,  ut  hi  omnes  ad  fucceffioncm  patris  vel 
matris  veniant , patronatus  jure  in  hac  parte  fopito. 
Hos  enim  liberos  non  loium  in  Tuorum  parentum 
iucceffionem, led  etiam  alterum  in  alterius  fucceffio- 
jiem  mutuam  vocavimus,  ex  illa  'lege  Ipecialiter  eos 
vocantes,  live  loli  inveniantur,  qui  in  lervitute  nati, 
Si  poftea  manumifli  Tunt , live  una  cum  aliis , qui  poft 
libertatem  parentum  concepti  funt,  live  ex  eodem 
patre , ‘live  ex  eadem  matre , live  ex  aliis  nuptiis , ad 
jimilitudinem  eorum,  qui  ex  juftis  nuptiis  procreati 
(ime.  . 

-ih  Colla- 


Liberi  fratris  germani  excludunt  fratrem  uterinum  vel 
confanguineuro  per  jus  repradentationis.  Frater  uteri- 
nus vel  confanguineus  excludit  nepotes  fratris  germani, 

. bai  Jus  repradentationis  ni<tl  (lait/  nun 

ili  btr  unilateralis  fldiXC , DCC  (UlbClt  fau  per  jus  reprx* 
fentationis  ni<t)t  b<CflUf  fabttM-  Relido  confanguineo  & 
uterino  teben  bct)D«.  £aibbrub«c$Jfrnbtr  fuccedirtn  p tt 
jus  repradentationis,  tlOd)  CUI  ^albfeCUlKC  ba  t|l/ 

Det  ftc  misfcblicfitt.  ©aur^S&fubcc  Ijtiffct  man  *««» 

nam  funt  loco  parentum.  Dic  Parentes  jjabtil  t)U  2iU 
ttll  gemiinCt  Dtcs , hiuf,  Vid  Fornerhjs  i»  Sele3.  fur. 
Reliquit  quis  patruum  , Unb  23niD«r$- jfrUDcr  / TOCC  fuc- 
“ cedirtt  ? Refp. Ratione  gradus  finb  btt)DC  Dtm  defundo 

«Uidjnahc/  unb  alfo  folten  fit  5ei)De  erben  nact)  ben  Priri- 
•ipiis  juris  civilis  i (lUCtn  biC  Pradici  jagtn  bOC{)  : SBril^ 

bcr^Stinber  fdjliejfcn  beu  Patmum  aus-  51u<b  t)i«c  t)«if< 

fet  C i : Amor  magis  defeendit,  quam  adfcendit.  iJJian 
Itebet  bacauf , acu  bcc  Teftator  am  lubjlen  gcbabt.  Ma- 
-•  gis  vero  amamus  defcendences , quam  adfcendentes.  ^U 
bcc  $ «$  nur  «in  (Scfcbrodftc  i int«rim  receptum  j 
bic  Praxis  bleibct  btt)  biefccSiegul : 2BeHn  (tine  S&cubtiss  - 
«•  RinbCC  bfl  fmb , «Cbm  man  naty  btt  Uroumiute  gra- 

O o y duura 
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Collatio  ordinum  & graduum. 

§.  i.  Repetitis  icaquc  omnibus,  quae  jam  tradidi- 
mus, apparet,  non  lemper  eos,  qui  parem  gradum 
cognationis  obtinent , pariter  vocari : eoque  amplius, 
ne  eum  quidem , qui  proximior  fit  cognatus  , lem- 
per  potiorem  elle.  Cura  enim  prima  caula  lit  fuo- 
rum  haeredum , & eorum , quos  inter  fuos  'haeredes 
enumeravimus , apparet , pronepotem  vel  abnepotem 
defundi  potiorem  e fle  , quam  iratrem , aut  patrem 
matremque  defundi : cum  alioqui  pater  quidem  & 
mater  (ut  fupra  quoque  tradidimus)  primum  gradum 
cognationis  obtineant , frater  vero  lecundum  , pro* 
nepos  autem  tertio  gradu  fit  cognationis,  & abnepos 
quarto.  Nec  intereft,  in  poteftate  morientis  fuerit, 
an  non , quod  vel  emancipatus,  vel  ex  emancipato, 
aut  foemineo  fexu  propagatus  eft.  Amotis  quoque 
filis  haeredibus,  «St  quos  inter  fitos  haeredes  vocari  di- 
ximus, agnatus,  qui  integrum  jus  habet  agnationis, 
etiamli  longillimo  gradu  fit , plerumque  potior  ha- 
betur, quam  proximior  cognatus.  Nam  patrui  ne- 
pos vel  pronepos  avunculo  vel  materterae  praefertur. 
Toties  igitur  dicimus,  aut  potiorem  haberi  eum,  qui 
proximiorem  gradum  cognationis  obtjnet  ■,  aut  pari- 
ter vocari  eos,  qui  cognati  funt,  quoties  neque  fuo- 
rurn  haeredum,  quique  inter  fiios  ha-redes  funt,  ne- 
que agnationis  jure  aliquis  praeferri  debeat,  fecun- 
dum ea,  quae  tradidimus : exceptis  fratre  & lo rore 
emancipatis,  qui  ad  fiicccffionem  fratrum  vel  loro- 
rum vocantur:  qui  ctfi  capite  deminuti  fiunt,  tamen 
praeferuntur  caeteris  ulterioris  gradus  agnatis. 

. rr^/nTV- 

“■  

duum  fecundum  computationem  civilem/  nid)t  Cano- 
nicam. @«fd)n)i|l{C;3tinb<r,  nxirn  fte  aflein  hintcrlajftrt 
iror&w,  crben  aequis  partibus  jugld#.  ©t|d5n5i|fir>&in* 
toc  nbtc  au$.  Proximiores 

gradu 


« / 
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TITULUS  VIII. 

DE  SUCCESSIONE  LI- 

BERTORUM. 

Qui  fuccedunt , De  lege  XII.  Tahl. 

NUnc  de  libertorum  bonis  videamus.  Olim  ita. 

que  licebat  liberto  patronum  Tuum  impune  te- 
ftamento  praeterire : nam  ita  demum  lex  duodecim 
Tabularum  ad  haeredi tatem  liberti  vocabat  patronum,  , 
Ii  inteftatus  mortuus  ellet  libertus,  haerede  Tuo  nullo 
relicto.  Itaque  intcftato  mortuo  liberto  , fi  is  Tuum 
haeredem  reliquillet , patrono  nihil  in  bonis  ejus  juris 
erat.  Et  fi  quidem  ex  naturalibus  liberis  aliquem 
iuum  haeredem  reliquillet,  nulla  videbatur  querela: 
fi  vero  adoptivus  filius  fuillet , aperte  iniquum  erat* 
nihil  juris  patrono  fuperefte,  * . 

De  jure  prxterio. 

^ §.  i . Qua  de  caula  poftea  Praetoris  edi&o  haec  juris 
Iniquitas  emendata  eft,  Sive  enim  faciebat  teftamen- 
tum  libertus,  jubebatur  ita  teftari , ut  patrono  par r 
tem  dimidiam  bonorum  filorum  relincjuerct : & fi  aut 
nihil , aut  minus  parte  dimidia  reliquerat , dabatur 
patrono  contra  tabulas  teftamenti , partis  dimidiae  bo- 
norum polleffio.  Sive  inteftatus  moriebatur  , fuo 

haere- 

gradu  remotiores  excludunt : pares  grada  pariter  admit- 
tuntur. SBBie  necnn  tintr  bitwrlicfit  a.  ©tfcfi&ifte-' jtinbcr, 
Der  ein<  abtc  ift  boppeit©»f$n>iflcr«£inb  pem©at«und 
b«e  5J?imer,  v.g.  wcnn  *■  23rub«e  a.  «t&roejlcm  fiojra» 

t1)en  ? Refp.  Duplici  vinculo  conjutxftus  befOQIlltt  du- 
plicem portionem  , btC  artbtCC  fimpliei  vinculo  jun&us 

nui'  cinc-  fefion  qcmtlbti  rooctwi , bafibtc  frater 

unilateralis  fom  bilaterali  imb  DOBburiUjen  ®rUbtC  bt$  De- 
funfti  rocitbtn  mu#  / trtil  nuit  glaub« , bafi  btf  Defunftus 
* Die  ScbjiOafft  ftiitcm  ooUbniliamSStubtclUbct  jtamtt  ntt* 

ee. 
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herede  relido  filio  adoptivo , dabatur  aeque  patrono 
contra  hunc  fumn  haeredem  partis  dimidiae  bonorum 
pofi  effio.  Prodeile  autem  liberto  folebant  ad  exclu- 
dendum patronum  naturales  liberi , non  lolum  quos 
i in  poteftatc  mortis  tempore  habebat,  led  etiam  eman- 
cipati in  adoptionem  dati : fi  modo  ex  aliqua  parte 
icripti  haeredes  erant , aut  praeteriti  contra  tabulas 
bonorum  pofieffionem  ex  e dido  Praetorio  petierant, 
Jslam  exharedati  nullo  modo  repellebant  patronum. 

De  lege  Papia. 

$.  z.  Poftea  vero  lege  Papia  adauda  lunt  jura  pa- 
tronorum, qui  locupletiores  libertos  habebant.  Cau- 
tum eft  enim,  ut  ex  bonis  ejus,  qui  (cftertium  centum 
millium  patrimonium  reliquerat,  & pauciores, quam 
tres  liberos  habebat,  (five  is  teftamenta  fado,  iive  in- 
teftatus  mortuus  erat)  virilis  pars  patrono  deberetur. 
Itaque  cum  unum  quidem  filium  filiamve  haeredem 
reliquerat  libertus  , perinde  pars  dimidia  debebatur 
patrono,  aefi  is  fine  ullo  filio  filiaye  inteftatus  decefi 
iillet : cum  vero  duos  duasve  haeredes  reliquerat,  ter-% 
tia  pars  debebatur  patrono;  fi  tres  reliquerat,  repel- 
lebatur patronus. 

De  conflitutione  juflinianu  . ' 

§.  Sed  noftra  conftitutio  (quam  pro  omni  na- 
tione , Grxca  lingua  compepcUolo  tractatu  habito 
compoluimus)  ita  hujusmodi  caufam  definivit : ut,  fi 
quidem  libertus  vel  liberta  minores  centenariis  line,  ’ 
id  eft,  minus  centum  aureis  habeant  iubftantiam  (lic 

. ' enim 

. ■ . Et  ex  eadem  ratione  bieSfmbtf  CtfKg  boli* 

■ bUifigcn  93rut)ers  btn  fratrem  unilateralem  flui,  tX>(j(  I1KU1 
«uc  barauf  lujxt , auf  aen  txc  Defun<ftus  am  twifltn  Re- 
flexion  ina<t)«.  gjn  abec  ift  es  / nxrmcinel  fratris 
r.  bilateralis  nepotes  |f)it  tintlH  fratre  unilaterali  concurri* 

«ii  i btim  in  folctwoi  §afl  9<|#tbicf«  m/  mil  man  gla* 

, btt/ 
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' De  Succfcs.  Libertorum. 5S9 

enim  legis  Papiae  fummam  interpretari  iumus,uc  pro 
mille  leftertiis  unus  aureus  computetur)  nullum  lo- 
cum k abeat  patronus  in  eorum  fuccelhona : li  tamen 
teftamentuin  fecerint,  Sin  autem  inteifati  decdle- 
rint,  nullo  liberorum  relido,  time  patronatus  jus, 
quod  erat  ex  lege  duodecim  Tabularum  , integrum 
refervavit.  Cum  vero  majores  centenariis  lint,  li  hae- 
redes vel  bonorum  polleiiores  liberos  habeant , live 
unum , live  plures  cujuscunque  iexus  vel  gradus  5 ad 
eos  jfucceffiones  parentum  deduximus,  patronis  omni- 
bus modis  una  cum  iua  progenie  femoris.  Sin  autem 
line  liberis  deceilerint : ii  quidem  inteftati,ad  omnem 
haereditatem  patronos  patronasque  vocavimus.  Si 
vero  teftamenmm  quidem  fecerint , patronos  autem 
aut  patronas  prarterierint , cum  nullos  liberos  habe- 
rent, vel  habentes  eos  exheredaverint , vel  mater  , 
five  avus  maternus  cos  prxterieriftt,  ita  quod  non 
polhnt  argui  inoHiciola  eorum  teftamenca,  tunc  ex 
noftra  confti  turione  per  bonorum  polleflionem  con- 
tra' tabulas  non  dimidiam,  (ut  antea)  fed  tertiam  par- 
tem bonorum  liberti  confequantur , vel  quod  dceft 
cis,  ex  conftitutione  noftra  repleatur,  liquando  mi- 
nus tertia  parte  bonorum  fuorum  libeitusvel  liberta 
eis  reliquerit : ita  line  onere,  ut  nec  liberis  liberti 
libertxve  ex  ea  parte  legata 'vel  fideicommiila  prx- 
Aentur , fed  ad  cohxredes  eorum  hoc  onus  redundet. 

Mul- 


bet,  Dnfl  Die  Siebe  De8  Defundi  geatn  feirtd  ob  f$on  ooll* 
fiiirtigm  93ruber$  Snrfd  fo  (larcf  nid)i  met)c  feo  / decrefeit 
*mor.  ftirtbe  (*kbul)rt  fritt  um  cima  (SraD  rotitee  jututft 
l)<iffet  ii  in  5Act)fen , <8  ijl  ein  bubfifte*  9hd)i-  €r  erbet 
cum  germani  fratris  filio  j Denn  IWil  er  tincn  fttflD  fOfi* 
*er  luritef  jrirr/  fo  if!  er  ibm  in  gradu  qkid>-  Qu.  acie 

InitQC  Q?i)£f  Die  SuccefEo  ab  inteftato  in  collateralibus ? 
Refp.  Ratione  cognatorum  Qffycl  ft(  bifi  flllf  Dtll  (lefctnDm 
Gradum  fecundum  computationem  civilem  , UUD  bci) 
Den  Agnati*  bif  fl«f  Den  »ei)Cllt>en  Gradum,  @0  i)(i|Ttt  ii 

no<0 
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Multis  aliis  calibus  a nobis  in  praefata  conftitutiontt 
congregatis,  quos  necellarios  elle  ad  hujusmodi  dif- 
politionem  juris  peripeximus,  ut  tam  patroni  patro- 
n seque , quam  liberi  eorum , nec  non  qui  ex  trans- 
verto latere  veniunt , usque  ad  quintum  gradum,  ad 
fuccellionem  libertorum  libertarumve  vocentur,  ficut 
ex  ea  conftitutione  intelligendum  eft.  Et,  li  ejusdem 
patroni  vel  patronae , vel  duorum  duarumve  pluri- 
umve  liberi  fint,  qui  proximior  eft,  ad  liberti  vel 
liberta:  vocetur  fuccellionem , & in  capita , non  in 
ftirpes  dividatur  fuccelfio : eodem  modo  & in  iis,  qui 
ex  transverio  latere  veniunt  , fervando.  Pene  enim 
confonantia  jura  ingenuitatis  & libertinitatis  in  fuc- 
eellionibus  fecimus.  - • , 


Quibus  libertinis  Jucceditur. 

4.  Sed  haec  de  iis  libertinis  hodie  dicenda  fimt, 
qui  in  civitatem  Romanam  pervenerunt,  cum  nec 
fint  alii  liberti,  limul  & Dedititiis,  & Latinis  fubla- 
tis,cum  Latinorum  legitimae  fuccelliones  nullae  peni- 
tus erant, quia  licere  ut  liberi  vitam  luam  peragebant^ 
attamen  iplo  ultimo  Ipiritu  limul  animam,  atque  li- 
bertatem amittebant,  & quali  fervorum,  ita  bona 
eorum , jure  quodammodo  peculii , ex  lege  Junia 
Norbana  manumillores  detinebant.  Poftea  vero  Se- 
natusconfulto  Largiano  cautum  fuerat,  ut  liberi  ma- 
numilloris  non  nominatim  exharredati  fadfi,  extraneis 
haeredibus  eorum  in  bonis  Latinorum  praeponerentur. 

‘ Qui. 


• na$  txm  Jure  Civili,  «©arum  i Siicfot , tt>etl  nitmanb  mei* 
ftc  fuccedittn  fonte , fotiDern  n>eil  roenig  &ui*  ti)rc®e;iea* 

logie  nxilcr  irtifttl  finnw-  Raro  inter  vulgum  repetitur 
Genealogia  ultra  feptimum  gradum.  95(0  flcejfcn  .^mit 
au0  DicfiC  fo  gflC  ratione  cognatorum.  Da  f)Ut  Uiart 

in  Det*  genua  i 11  deveieppirai.  Desmcgeu  pateti 

bit  Leges  Civiles  («  tUtOtOrUt-  95*0  tM  Agnatis  uu|]eu  ti 

6i«  fcute  faft  nie  Oo&cr,  aU  fcijiauj  Oen  «Iwtoii  l43ca&. 

Erg*  . 


De  Assignat.  Libertorum.  • 551 

Quibus  etiam  lupervenit  divi  Trajani  edidtum,  quod 
eundem  hominem , fi  invito  vel  ignorante  patrono, 
ad  civitatem  Romanam  venire  ex  beneficio  principis 
feflinarat,  faciebat  quidem  vivum  civem  Romanum, 
Latinum  vero  morientem.  Sed  noftra  conftitutione 
propter  hujusmodi  conditionum  vices , & alias  diffi- 
cultates, cum  ipfis  Latinis  etiam  legem  Juniam  , tk 
Senatusconfultum  Largianum,  & edictum  divi  Tra- 
-jani , in  perpetuum  deleri  cenfuimus,ut  omnes  iiberti 
civitate  Romana  fruantqr,  & mirabili  modo  quibus- 
dam adje&ionibus  ipias  vias,  quae  in  Latinitatem  du- 
cebant , ad  civitatem  Romanam  capiendam  transpo- 
fuimus. 

TITULUS  IX. 

DE  ASSIGNATIONE 

.LIBERTORUM. 

An  ajfignari  pofiit , quis  apignationis  effectus . 

IN  fumma,  quod  ad  bona  libertorum  attinet , ad- 
monendi fumus,  cenfuiilc  Senatum,  ut,  quaevis 
omnes  patroni  liberos , qui  ejusdem  gradus  funt, 
«qualiter  bona  libertorum  pertineant , tamen  licere 
parenti  uni  ex  liberis  adlignare  libertum,  ut  poft 
mortem  ejus  folus  is  patronus  habeatur,  cui  adiigna- 
tus  eft  \ Ik  c«teri  liberi,  qui  ipli  quoque  ad  eadem 
bona,  nulla  aifignatione  interveniente,  pariter  ad- 
mitterentur, nihil  juris  in  his  bonis  habeant:  ied  ita 
demum  priftinum  jus  recipiant,  fi  is,  cui  aflignatus  elL 
decellcrit,  nullis  liberis  reliftis. 

' ‘ ' ' De 

Ergo  10.  Gradus  attenduntur,  Noii  dfe  & non  appa- 
rere in  moralibus  funt  unum  idemque.  Addenda  quae- 
dam de  Suutjfune  Con]ugum.  £)je  5B*jbtr  fia&Ul  o!im 

ni4»$  oon  Oem  2Jtaim#  uno  fci<fc  vidffim  ni$is  »011  t>ec 

geau 
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Dt  fexu  afsignati  > $ de  fexu  graduque  ejus  cui 
afsignatnr*  1 

§.  i.  Nec  tantum  libertum,  (ed  etiam  libertam, & 
jion  tantum  filio  nepoti  ve,  (ed  etiam  filiae  nepti  ve  ad* 
fignare  permittitur. 

De  Uberis  in  pctejlate  vel  emancipatis 
§.  i.  Datur  autem  hxc  adfignandi  facultas  ei,  qui 
duos  pluresve  liberos  in  poteftate  habebit,  ut  eis, 
quos  in  poteftate  habet,  adfignare  libertum  liber- 
tamve liceat.  Unde quxrebatur,  ficum,  cui  adfi* 
gnavit,  poftea  emancipaverit,  num  evanefcat  adfi- 
gnatio?  fed  placuit  evanefcere , quod  & Juliano,  & 
aliis  plerisque  vifum  eft. 

Quibus  modis  aut  verbis  adfignatio  fii:x  0?  de 
Senatu scmfulto.  ’ / . 

§.  $.  Necintereft,  an  teftamento  quis  adfignet  > 
an  line  teftamento,  (ed  etiam  quibuscunque  verbis 
patronis  hoc  permittitur  facere  ex  ipfo  SC.  quod  Clau- 
dianis temporibus  facium  eft,  Sabellio  Rufo  &c  Afte- 
rio  Scapula  Confulibus» 

TITU- 

$rau  btfommm , fonbern  b<r  Pr*tor  gab  tbnen  Bonorum 
Pofleffionem  ex  Ediflo  Unde  Vir  & Uxor.  $>ie  gcatl 
fetne  Agnata  , ttc  «Diann  fcin  Agnatus,  gg  1(1  abee 
Don  Dem  Justiniano  tiltgcful)rct  ttOtbeU  per  Nov. 

, s3.  bergeftalt , bafi  txr  tibcrUbenbt  @tjj-©atte , rocnntf 

arm,Jw  »tr(lorbeoe  ab«r  rtitb  ijl,  b?n  niecten  b* 

1 2Di«f<r  qua»»  pars  »ict»  / ntnn  Dr<o  ob«  roeniqer  Kin* 
Der  Dort>anDen  finD  / auf  afl«  oorljancent  ©iutc  gerfdjrut, 
fini)  aber  imfoc  alg  3.  Xmb;c  Dorfoanbcn  / fo  Defemmf  Die 

tfrau  citi  Si  cum  agnatis  Concumt,  quar- 

tam accipit,  fi  cum  liberis»  $inD«£f$bcil  UllO JltKir HUC 
ad  ufumfriuSum  » (fittt  bt{  ‘SRUtlCC  , |0  fcjilt  DCl'  ufus- 

fruAus.bcn  Xinbem  ant>eim-  55»)  Dem  9J?cmn  , ber  btc 
grau  fuccedirw,  JbifD  it  fecundum  Ju*  Civile  tbtllfO 

’ , fi'W» 


as  (°>  s» 


TITVLVS  X. 

DE  BONORUM  POS- 

SESSlONiBUS. 

Cur  introducis.  bonorum  Pcffepiones  i £5*  qw  fit 
carum  effetius.  ' - 

JUs  bonorum  polleflionis  introductum  eltaPrxtore, 
emendandi  veteris  juris  gratia.  Nec  folum  in  in* 
tcflacorum  harreditatibus  vetus  jus  co  modo  Prxtor 
emendavi* , licut  fupra  dictum  elt,  fed  ia  eorum  quo- 
que, qui  teftamento  faCto  decellerint.  Nam  fi  alie- 
nus pofthumus  hxres  fuerit  inftitutus  •,  quamvis  hx- 
redicatem  jure  civili  adire  non  poterat,  cum  inftitu* 
tio  non  valebat ; honorario  tamen  jure  bonorum  pok 
fellor  efficiebatur , videlicet , cum  a Prxtore  adjuva- 
batur: fed  & is  a noltra  coniti  tutione  hodie  reCte  hx- 
res  inftituitur,  quali  & jure  civili  non  incognitus. 
Aliquando  tamen  neque  emendandi,  neque  impu- 
gnandi veteris  juris , led  magis  confirmandi  gratia, 
Prxtor  pollicetur  bonorum  polleffioncm.  Nam  iihs 
quoque,  qui  recte  teftamento  facto  hxredes  inftituti 
funt,  dat  iccundum  tabulas  bonorum  pollellionem. 
Item  ab  intellato  fuos  hxredes*  & agnatos  ad  bono- 
rum pollellionem  vocat.  Sed  & remota  quoque  bo- 
norum pollellione,  ad  eos  pertinet  hxrcditas  jure  ci- 
vili. Quos  autem  folus  vocat  Prxtor  ad  hxreditatem, 
hxredes  quidem  ipio  jure  non  fiunt,  nam  Prxtor  hx- 
redem  facere  non  potell : per  legem  enim  tantum, 

, vel 

gcfialtttl-  Hodie  i|l  in  propter  Statuta 

uitifi  anbcrf/  Da  fiaotn  t>te  5BE5ett>cr  <tn  qcop  » otnn 
t$  Olit  an  Blilctl  Orttn  Dtt  communio  bonorum.  Si  neC 
Collaterales,  nec  Cenjux  adfunt,  (0 (Ct)H Da6 Collegium 
(0(11  D(C  f ifcua. 

Pp  <0 
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vel  linjilcm  juris  conftkutionem  harecles  fiunt, 'veluti 
per  Senatusconfulta  , & eonftitutiones  principales  : 
led  cum  eis  Prxtor  dat  bonorum  polleflionem,  loco 
haeredum  coniti  tuuntur,  & vocantur  bonorum  pol- 
Pelleres.  Adhuc  autem  & alios  complures  gradus 
Praetor  fecit  in  bonorum  poflelftonibus  dandis,  dum 
id  agebat,  ne  quis  fine  fiuccefiore  moreretur : Nam 
, «nguftiffimis  finibus  confli  tutum  per  legem  duodecim 
Tabularum  jus  percipiendarum  ha-reditatum , Praetor 
ex  bono  & sequo  dilatavit.  ( i ) 

Dt 

(O  $)tt  Lcges  antiquae  t)att(11  bie  Succeffionem  ab  inteftaco 
goc  enge  cingtfdjlofien,  inbem  foldje  nur  bie  h*redes  fuos  un& 
fcttl  proximum  agnatum  admittiritn.  2>(nn  l»enn  gletCO 
DCC proximus  defundi  agnatus,  J.®.  twQJrubtr , blC  grb» 

ni<bt  ©olte,  fo  befom  boet)  bec  ruifbtf  folgenbe,  j-  <£.  bcr 
Patruus , biefdbe  nic&t.  (Ei  roar  feincantxre  fucceffio , ali 
fuorum  & proxime  agnatorum.  Parentes,  cognati  frico» 
(en  nifbti-  Filius  non  fuceedebat  matri , nec  emancipa 
tus  patri , nec  uxor  marito , nec  maritus  uxori.  ©fC 
Praetor  ©oltebfmnai&ein  equitabier  $ftannf«jn/  unb  ntc^t 
, Ofltin  jus  Aridum  excqui,  quod  fumma  fatpe  eft  inju- 
ria, fed  etiam  ex  «equicate  ilTud  interpretari. 
bfltmljer^ig  / utebatur  aequitatis  colore , unb  bebiente  fldt) 
Dei  argumenti  ad  populum,  Daf  <r fa0(e : (gijfl n>abr,bi| 
Leges  Iflfcn  llieinanb  adfucceffionem,  nifi  haeredem  luum 
' & proximum  agnatum  i Differ  t®jfl  OtXr  ffl»  Die  €t&fl$rtff( 

ni(t)t  bobcn  / unb  ift  j*  6-  deportatus  i bafitr  i«  rooblju  pr*- 
fumiren,  bdp  bci  Defundi  intention  gtmefenfenn  moge,baf, 
ttcnn  ber  proximus  agnatus  bu  tErbfgi afft  tiicbt  fiaben  rooUe 
cber  fonte/  boffiber  folgenbe  felcbebtfommenfQlte,  e.g.ba^ 
iBcnn  ber  QSruber  ni$i  fuccedirtn  fonte , k>oct>  feine  &inbcr , 
ober  bei  5>aicri  S8rubec  fuccediren  folten-  £)a6  bic  £ixb* 

* (er  imb  ^befrauen  nid)t  fuccediritn , biclte  bec  Praetor  aiub 
fiir  unbiflig , ba  ei  bocb  aiifb  bet)  ben  ^uben  alfo  gttoefen , bafi 
feine^ron  ettoai  getrbet,  unb  bu  £od)tcr  it)K  Qluiftattung 
befommrn.  Per  confequem  toar  ei  nifbt  nnbiQtg , ba  ei  Die 
e rfhn  .^ebtder  fo  gcfialten  baben.  8?nn  fonte  jmar  ber  Pr«or 
has  Jus  Civile  nictjt  anbern,  tirtb  Die  Srbfbafft  toeggeben, 
niti  fecundum  leges,  er  fonte  bitf<  f etlt(  ni(bt  3U  haeredibus, 
jU  heris,  dominis  iligifytti  > fOTibeTiier  0O&  j&Bm  bonorum 


I 


De  Bonofum  Possessione. 


S9S 


De  fpeciebus  ordinariis,  jus  vetus. 

§.  i.  Sunt  autem  bonorum  poileffiones  cx  tefta- 
mento  quidem  hx : Prima,  quae  praeteritis  liberis  da- 
tur , vocaturque  Contra,  tabulas.  Secunda , quam 
omnibus  jure  Icriptis  hxredibus  Prxtor  pollicetur, 
ideoque  vocatur  Setundum  tabulas,  (teftamenp)  Ec 
cum  de  certatis  prius  locutus  eft,  ad  inteftatos  tranli- 
tum  fecit.  Et  primo  loco  luis  hxredibus,  & iis,  qui 
ex  edidto  Praetoris  inter  luos  hxredes  connumerantur, 
dat  bonorum  polleffionem , quae  vocatur  Unde  libat* 
Secundo,  legitimis  haredibus.  Tertio,  decem  per- 
Jtonis,  quas  extraneo  manumiflori  praeferebat.  Sunt 
autem  decem  perfonx  hze  : pater,  mater,  avus,  avia, 
tam  paterni,  quam  materni  i item  , filius , filia , ne- 
pos, neptis,  tam  ex  filio,  quam  ex  filia;  frater,  ioror- 
ve,  conlanguinei,  vel  uterini.  Quarto,  cognatis  pro- 
ximis. Quinto,  7 an  quam  ex  familia.  Sexto,  patro- 
no, patronxque  liberisque  eorum , & parentibus: 
Septimo,  viro  & uxori.  O clavo , cognatis  manu- 
miilbris.  (z)  ' jus 


polleffionem  ex  seque  & bono , non  dabat  hsereditatem, 
fed  bona , non  jus  fuccedendi , fed  tantum  pofleffionem. 

Unb  alfe  tfl  D«C  Pr*torUr()e&tr  t>0n  DtC  Bonorum  Polfelfione. 

In  effcdu  tfl  10  dnccltt) , Ob  i(t)  jure  hatreditario  fuccedife, 

ODCC  ob  icf)  per  Bonorum  Pofleffionem  |ur  ®l'bfd)ajft  fltlan» 

\ flt.  Prxtor  toolte  Dacum  CtjU^Cl  fcijr».  Beneficium 
enim  invito  non  datur.  Ipio  jure,  ipfa  lege  non  da- 
bat bonorum  pofleffionem  i Praetor  enim  non  erat  le- 
gislator, fed  interpres  legum.  »TJ?an mtlfle  ifillju  r«Cf>teC 
gtit  anfUIjen.  Pater  & literi  battenem  2sabc  But , jccin* 

De  abec  muflen  intra  i oo.  dies  utiles , juridicos  famtmtt.  * 1 * 
Ex  atquitate  gab  cril)licneill  jus  perfequendi,  Nam  ipfo 
jure  facere  non  poterat,  ut  tranfiret  hxreditas.  Valeat 
jus  civile,  valeat  vinculum,  impedimentum,  jr  , 
fed  ex  aquitate  do  pofleffionem  non  haereditatis  , fed 
bonorum. 

(r)  (Ss  fi!  abfc  Dic  Bonorum  Pofleffio  nitfit  cir.erlco  / uno  tmPe* 
fanni,  n?«nn«fi?n!lid)<int  muti  Det*  auocru  aufgtfouumn/ 

. v p * in», 
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Jus  novum.  - . 

f.  z.  Sed  eas  quidem  Praetoria  introduxit  jurisdi- 
ctio, a nobis  tamen  nihil  incuriofum  pnetermiilum 
eft,  led  noftris  conftitutionibus  omnia  corrigentes. 
Contra  tabulas  quidem  & fecundum  tabulai  bonoriun 
poflefliones  admifimas,utpote  neceifarias  conftitutas, 
nec  non  ab  inteftato;  Utide  liberi  & unde  legitimi  bo- 
norum polleiTiones.  Qiix  autem  in  Praetoris  edidto 
quinto  loco pofita  fuerat, id  eft,  Unde  decem  perfona, 
eam  pio  propofito  & compendiofo  fermone  fuperva- 
cuam  oftendunus.  Cum  enim  pradata  bonorum 
polldlio  decem  pertonas  proponebat  extraneo  mana- 
millbri  > noftra  conftitutio , quam  de  emancipatione 
liberorum  fecimus , omnibus  parentibus,  eisdefticjue 
manumilloribus  , contracta  fiducia  manumiffionem 
facere  dedit , ut  ipia  manumiffio  eorum  hoc  in  fe  ha- 
beat privilegium  , &■  iiipervacua  fiat  fupra  didta  bo- 
norum poilefiio.  Sublata  igitur  prardidta  quinta  bo- 
norum pojleflione , in  gradum  ejus  icxtanCantea  bo- 
norum poileffionem  induximus,  & quintam  fecimus, 

inbc  m bi<  Praetores  intuite  rwiter  gtgangtn-  2)ttwiad)  ifl  Die' 

Bonorum  Pofleffio  tnttVCDtr  ediSa/is  oDtf  decretalis. 
ttucbeertfieiUt  in  certis  caufis,  bicfcfcon  in  bcm  Edido  ftun* 
6en , unb  («littum  wtrtn.  £>ai><ct)cauct)test>  ftitur  roeiicrii 
Untcrfuctung , fonbtrn  el  mar  gtnug , baji  b«r  Cafu*  oen  bm 
^Jerfoncn , n>tl4)«  bcn  Pr*torem  Dorum  impiorirten , ber«it$ 
ili  Dem  Edido  exprimiret  ffiOC.  3-  titl  filius  emancipa- 
tus tontt  de  jure  ftrido  mCt)t  trbttt , tt’  t)d»e  fciti  jus  ha:  redi- 
tarium  , bicftlfoMt  «1)111 0U(t>  Dtf  Prxtor  ni<t<  fltbtn ; D(Xl) 
tttnn  ftlbiqer  impiorirtt  n>uri#,fo  erificiltetc  Dtm  filio  eman- 
cipato bonorum  poileffionem , unD  Jtbat  edidalem  i btllfl 
bitfer  Cafus  nxitfcbon  in  btm  Edido  btgrifftn  / uhD  ecforDerre 
ftinccauf* cognitionem,  fouberntsttiargtnug,  rocnnman 
lt>U|l( , bafi  «t  (III  filius  emancipatus  f«).  J^mfltgcn  Dii  bo- 
norum poffeffio  decretalis  l)flUt  caulae  cognitionem  DOflllOs 
il)(n 'rcciibcc  Cafus  uiefit  in  Edido  begcifen  roar.  3;  S-eint 
frtjtVapjcrf  jJCOU  bltlSl  bonorum  poifeiiionem  ventris  no- 
- ' • xnine^ 
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quam  Pritor  proximis  cognatis  pollicetur.  Cumque 
antea  fuerat  ieptimo  loco  bonorum  polleflio,  7 an- 
quam  ex  f milia,  & odavo  Unde  & patroni  pitront- 
que  , liberi  & parent»  s torum  ; utramque  per  confti- 
tutionem  noftmq,  quam  de  jure  patronatus  fecimus, 
penitus  evacuavimus.  Cum  enim  ad  fimilitudinem 
liicccfTIonis  ingenuorum,  libertinorum  fuccelliones 
pofuerimus,  quas  usque  ad  quintum  gradum  tan- 
tummodo coar&avimus,  ut  |it  aliqua  inter  ingenuos 
& libertinos  differentia  : lufticit  eis  tam  Contra  tabu- 
las bonorum  polleflio , quam  Unde  legitimi , & unde 
cognati : ex  quibus  pofliint  fua  jura  vendicare  , omni 
fcrupulofitate,  & inextricabili  errore  iftariun  duarum 
bonorum  potleffionum  refoluto.  Aliam  vero  bono- 
rum pollemonem,  qua:  Unde  vir  & uxor  appellatur, 
& nono  loco  inter  veteres  bonorum  polleffiones  po- 
fita  fuerat , & in  fuo  vigore  fervavimus  , & altiorc 
loco,  id  eft,  fexto  eam  pofuimus , decima  quoque 
veteri  bonorum  poilefiione,  quae  erat  Unde  cognati 
manumijforis , propter  caufas  enumeratas  merito  lub- 
lata , ut  fex  tantummodo  bonorum  pollefliones  ordi- 
narii permaneant,  fuo  vigore  pollentes. 

Spe- 

mine , unb  in  foWjem  Safl  mujle  erfl  efn  Decret  «gtljen  > «$ 
mufte  unttrfucbtt mtcorn,  ob  fic aud) ft&roanger,  of> es:  nicbt 

venter  fiftitius  |(t)  ? UtlD  in  decretali  bonorum  poffeffio- 
ne  Praetor  confccndebat  tribunal  & decernebat  cum  Af- 
fefforibus , in  ediftali  vero  Prxtor  judicabat  de  plano. 
6$  t»UbaiICl)Dit  decretalis  nifl)t  perpetuo, fi»nt>U’n ad tem- 
pus gegtbtn,  J.£.  fi  filia  impuberi  quxftio  ftatus  mot* 
fit.  forcicbbrtfelbtfo  latigeinterim  in  bonorum  poffeffio- 
ne  g«f(()UQ«l/  donec  poftea  probaverit,  fe  efie  legitimum 
filium  , li>{id)e$  nebfl  t)ec  praedatione  cautionis  <JH 
fcdS  impuberis  n0$  in  praxi  U&litf)  ifl  i b«M  Dff  haeres  ntufi 
Doct)  auct)  gejlctKrt  f<l)B  in  cafum,  fi  vicerit.  2>i«f«S  (inbct 
QU(j)  fiat!  in  DtC  Bonorum  Poffeflione  ventris  nomine.  j)ie« 
ft  Bonorum  Poffeffio  ediftalis  ifl  vel  ordinaria  , vel  extra- 
ordinaria. Hac  eft  > qu*  ftabili  jure  non  fuit  propo- 
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Specie s extraordinaria, 

§.3.  Septima  eas  fecuta  , quam  optima  ratione 
Prxtores  introduxerant-  Noviflime  enim  promitti- 
tur e dido  iis  etiam  bonorum  poileflio,  quibus  ut  de- 
tur , lege  , vel  Senatusconfulto , vel  conftitutione 
eomprehenfum  e fi  ; quam  neque  bonorum  potfeffio- 
nibus,  quae  ab  inteflato  veniunt,  neque  iis,  quae  ex 
teiiamenro  fune , Praetor  (labili  jure  connumeravit ; 
(edquafi  ultimum  & extraordinarium  auxilium  (prout 
res  exigit)  afccommodavit,  fc.  iis,  qui  ex  legibus,  Se- 
nattisconfultis , conftitutionibusve  Principiun,  ex  novo 
jure,  \«1  ex  teftamento,  vel  ab  inteftato  veniunt. 

« De  fuccefflrio  e dicio. 

§.  . Cum  igitur  plures  (pedes  fucceffionum  Prae- 
tor iutroduxilletj  easque  per  ordinem  diipoluiftet  ; Sc 


fita.  Utwc  Dett  Imperatoribus  rcurbCII  t>ie  Bonorum  Pof- 
fefliones  extraordinaria;  bcfatltU,  lllfltfrtcn  ft&RKUIl 
roeijj , uitD  gaben  junmUnbentycfonen , bu/onfi  iticO* 
fOnttn  , extra  ordinem  bonorum  poffeffionem,  v.  g,  ven- 
tri relido,  OtW&smn,  quibus  ftatus  quarftio  fuerat  mo- 
' ta,  ex  SCto  Carboniano.  ex  Conftitutionibus  fuis  Impe- 
ratoriis, 9llfo  niac  Bonorum  Poffeffio  extraordinaria,  DU 
DtC  Praetor  , fOilDttll  Lex  & SCtum , prout  quaeque 
res  incidebat.  jU fain*  Nam  omne  id  vocatur  ex- 
traordinarium , quod  non  ex  Jure  Praetorio  efl.  Ha- 
rum Bonorum  Poffeffionum  Catalogum  vide  in  ff.  Or • 
dirutria  bonorum  poffeffio  flbtr  IDAC , t>itt>CC  Prztor  OCtKOtJ 
SBtift  ex  mera  indulgentia  JU  triljtiUn  pflujtt , fi  im- 
ploratus erat,  aber Raifon  Daciu  l)05tn  RIU* 
fl<,'»ie«CD?nnoS|{  Perfonas  Sc  caufas  in  edido  atigtjci* 
fitt/  quibus  & ex  quibus  caufis  (T  tjdfftn  tUOltC-  Sic 
e.  g.  viro  Sc  uxori  bonorum  poffeffionem  dedit.  !Ditft 
ordinaria  bonorum  poffeffio  IjacD  tBU&tCUtn  8<tlxiUl  in 
bonorum  poffeffionem  ex  teftamento,  & ab  inteftato, 
SDi«  ?cfl«  rourtx  cnnvebtt  contra  obee  fecundum  tabulas 
fltfltbtU.  Bi<  Bonorum  Poffeffio  centra  tabui  at  l>at  «UtO 
Nuns  hodie  «rrniSiu^n,  ja  bifmittn  tmiflOcrPnncegs 
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in  unaquaque  fpecie  fuccellionis  fiepe  plures  extent 
«iifpari  gradu  per/oncc ; ne  actiones  creditorum  dif- 
ferrentur, /ed  haberent,  quos  convenirent,  & ne 
facile  in  poileifionem  bonorum  defundi  mitterentur, 
& eo  modo  /ibi  confiderent,  ideo  petenda?  bonorum 
poileffioni  certum  tempus  prarfinivit.  Liberis  itaque 
& parentibus,  tam  naturalibus  quam  adoptivis,  in 
petenda  bonorum  poilcllione  anni  /patjum,  exteris 
autem  (agnatis,  vel  cognatis)  centum  dierum  dedit. 

De  jure  *ccrtfcendi ; iterum  de  fuceejjiri 9 ' 

cditto* 

$.5.  Et  fi  intra  hod  tempus  aliquis  bonorum  pofi- 
feflionem  non  petierit,  ejusdem  gradus  perfimisad- 
crc/cit  •,  vel  fi  nullus  fit,  deinceps  exteris  bonorum 
polle/Iionem  perinde  ex  fiiccellorio  edido  pollicetur, 
ac  fi  is,  qui  praecedebat , ex  eo  numero  non  ellct. 

Si 

fid)  folcter  bebienert-  Vid.  Gwdling.  DifT  De  Principe  h<e- 
recie  ex  teflam,  civ,  SDft  Bonorum  Pofleffio  fecundum  tu* 
bulas  Dat  iit  UHf{Cf(t>i«tKmn  jlOtt , Da  Dii  hxredes  m 
teftamento  feripti  Dii  bonorum  pofieffionem  fecundum 
lignum  prartendirm  ?6nn«1*  Ex.  gr-  Mxvjus  inftituit 
Cajum  hxredem , ecbtfDOTItlta&ICnun  WlffinD/  pofthu- 
mus  nafcitur , fic  rumpitur  teftamentum , n>|j|  Der  SBfli» 
fec  iitt  $t!laintnt  ben  Pofthumum  nict)t  practerinn  fonntn. 
3)a  ift  nuii  war  Da«£t(lamiiu  nutu  ab  initio  nullum,  abee 
ex  poft  fa&o  , ncmlicD  agnatione  pofthumi.  ^jnjtD!|"dt)CR 
jlirbiDieflC  roilDir.  Eo  momento,  quo  nafcebatur  infans, 
rumpebatur  teftamentum.  Sed  'mortuo  infante  adfuac 
adhuc  tabulas  teftamcnti,  & adeft  harres  feriptus  Cajus. 
Huic  opponitur  exceptio  rupti  teftamenti , Dii  |ff  flud) 
geflranbct  injure  ftrifto,  Verum  Prxtorem  imploras  & 
petis  bonorum  poffcflionem  (roiilDofoDit  Tabuit:  jlWftDa 
\\n\S)  fecundum  tabulas  x eam  Pnrtor  dabit  ex  fuo  Edifto. 
2)cnnD{cPrxtornj(i$ro0i,)l/quod  teftamentum  fit  ruptum 
per  Pofthumum,  fed  hoc  mortuo  »ac  Ddf  Impedi- 
mentum nwDtc  fltbobtn.  ©a  aarff jmar  btr  Pranar  Das  Jus 
Civile  nifOtiiber  btn^aufftn,  DicfelNieb  infEtninv^rtlb 
fonDern  ttftatuirunuc  ex  aequitate , Daji  ittdtl  ii  ramatdw 
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**  Si  quis  itaque  delatam  libi  bonorum  potleffionem  re- 
pudiaverit, non,  quousque  tempus  {Sonorum  poilek 
lioni  praefinitum  exceilerit , expediatur , fed  ftatim 
caeteri  ex  eodem  edidfco  admittuntur. 

Explicatio  ditli  temporis. 

§.  6.  In  petenda  autem  bonorum  pofleffione  dies 
utiles  linguli  conliderantur. 

Quomodo  peti  debet. 

§.  7.  Sed  bene  anteriores  Principes  & huic  caufie 
provide/unt,  ne  quis  pro  petenda  bonorum  polleffio- 
ne  curet ; led  quocunque  modo  admittentis  eam  ju- 
dicium intra  ftatuta  tempora  oftenderit,  plenum  ha- 
beat earum  beneficium. 

TITV- 

—■  *-■  — .. 

beunoct)  b«)  btrn  einmabl  gemaebteu  Seftaimnt  fonne  6t»tR* 
t>en  lafqi-  Ob«r  becTeiiator  {jat  a.Tdiamema  gemactjeC  / 
pofterius  rumpit  prius , fur^  t>M  feilMll  (£»0«  jecffbntibtt 
Dtt  Teftator  ba$  lentere , 'Qu-  Db  t?ec  (£rb«  >n  priori  tefta- 
mento  feriptus  «Den  fOtltU  ? 9l(Ut)  Dcttt  Jure  ftrifto  i|l 
prius  ruptum,  ba$  lefyeau<& , aber  ftt  trbeil  boet)  per  bo- 
norum pofleflionem  Haec  bonorum  potfeflio  hodieque 
ufu  obtinet.  3Bir  f&itncn  fit  braucben  bet)  aDtn  Subtilitdun. 
SDennobroicflUlcbfeincn Praetorem  baben/  fo  muf}  botb  btb 
9licj)!Cr  t>t<C  cben  fo  IbObl  auf  dEquitatem  ftfitrt  contra  ju* 
ftridum.  ©as  fiat  van  der  PoiL  tie  ExhareJathne,  Stryck 
de  fuccejjune  ah  inteft*to , UtlbHopP  itl  fcillCtU  Cfmment.  ad 
Jnfia.  gejeiqet , bap  tt  tiocb  hodie  in  praxi  fep.  Beykrus  re 
vera  hanc  doftrinam  non  intellexit.  5H3il’  fiflttCtl  felbfl 
t)en  Cafum  tn  btc  Facuitdt  / oon  ©orlijj , ba  ein  ©obn 
> rotg  roac , tfcbatub  ju  $auft  nicbt  butffte  feb«n  lajftn  ob  c*. 
dem  perpetratam. , ©er  ® atec  aebtntf  et  iiti  Xtflatmni  feitiec 
ni<bl  / ob  a gteicb  i juooc  noct)  gtlebet-  Beyrr  fagte : 
©ag  Scjlamem  iji  nullum.  Qjbec  ba$  i|I  falftb  / btc  praeter- 
itus melbtfe  |itb  ia  nicbt-  ©al)tro  refpondirftn  roic , baf 
bic  anbetn  ©efdjtoifltr  bonorum  pofleflionem  contra  tabu- 
las begei)r«nmtiflm-  Stryck  bat  bie  gc&fhn  Subtiiifdnn  ia 
hac  materia  ciiigcfe^cn  / i(t)  t)aU<  bitftS  fut  einc^ooti  feineti 
fejim  ©acbdl-  Si  quis  capite  minutus  , fed  reftitutu* 
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TITULUS  XI. 

DE  ACQUISITIONE 

PER  ADROGATIONEM. 

Continuatio  , £5?  origo . 

E St  & alterius  generis  per  univerfitatem  fuccefTIo , 
qua;  neque  lege  duodecim  Tabularum  , neque 
Praetoris  edidto , fed  eo  jure, quod  confenfu  receptum 
clt,  introduda  eft. 

Qua  hoc  modo  acquiruntur,  fas  vetus. 

§.  i . Ecce  enim , cum  paterfamilias  fele  in  adro- 
gationem  dat,  omnes  res  ejus  corporales,  & incorpo- 
rales, quaeque  ei  debitae  funt,  adrogatori  antea  qui- 
dem pleno  jure  acquirebantur,  exceptis  iis,  quae  per 
capitis  deminutionem  pereunt , quales  funt  operarum 
obligationes,  & jus  agnationis.  Ufus  etenim  & ufus- 
frudus,  licet  his  antea  connumerabantur,  attamen 
capitis  deminutione  minima  eos  tolli  prohibuit  noflra 
confUtutio. 



fit,  ubique  negligitur  fubtilitas,  benorum  pofleflio  pe- 
titur. &)a8  Fundament  i|l  t>oc^  St(lam<iu-  35i<  bo-- 
norum  pofleflio  contra  tabulas  ijl  (U  btlll  Cafu ; 3)tC  E- 
mancipatus  fonte  olim  nict)t  tr&tn,  tXtSBaUC  Dt$  Emanci- 
pati mad)te  lin  Xe(IamctU  t Haeredem  extraneufn  im 
Jejlonwnt-  Jure  ftrifto  f>at  Der  Emancipatus  ftin  retne-  / 
dium  civile.  Sed  implorabat  Praetorem , ut  ex  aequitate 
refpiceret  fuam  perfonam  , non  teftamentum.  £>teje 
Succeflio  contra  tabulas  i(l  afrtC  bCtinotf)  re  vera  ex  te- 
.ftamento ; betUlOtifl  DOCt)  ab  intcftato  , »it  Josephus 

N Avkranius  in  interpretatittte  Juris  obfervittt.  <&$ 
paradox  , fuccedere  contra  tabulas , h.  e.  contra  tefta- 
N mentum  , & tamen  fuccedere  ex  teftamento.  Un&Oltid)* 
»0t)l  ijl  hac  relatione  r»at)C-  9Ufo  ga&  lf)m  btt  Praetor  bo- 
norum poflefiionem  contra  tabulas , bafj  et’  t)0C  btttl  Ek- 
traneo  fucceditJR  fciUt.  Hodie  per  Nwcil.  nf.  no, 
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‘jus  novUm . 

§.  z.  Nunc  autem  nos  eandem  acquifitionem,  quse 
per  adrogationem  fiebat , coarriavimus  ad  fimilitu- 
dinem  naturalium  parentum.  Nihil  enim  aliud , nili 
tantmfitnodo  ufusfrudtus,  tam  naturalibus  parentibus, 
quam  adoptivis , per  filiosfamiliarum  acquiritur  in  iis 
rebus,  quae  extrinfecus  filiis  obveniunt,  dominio  eis 
integro  fervato.  Mortuo  autem  filio  adrogato  in  ad- 
optiva familia,  etiam  dominium  rerum  ejus  ad  adro- 
gatorem  pertranfit , nifi  fuperfint  aliae  perfona: , quae 
ex  confticutione  noftra  patrem  in  iis,  qu*  acquiri  non 
poliunt,  antecedant.  ■ 

Effetius  hujus  acquifitionis. 

§.  Sed  ex  diverfo  pro  eo,  quod  is  debuit,  qui  le 
in  adoptionem  dedit, iplo  quidem  jure  adrogator  non 
tenetur,  fed  nomine  filii  convenietur,  &,li  noluerit 
eum  defendere,  permittitur  creditoribus  per  compe- 
tentes noftros  magiftratus  bona,  quae  ejus  cum  ufu- 
frudtu  futura  fuillent,  fi  le  alieno  juri  non  fubjecif- 
fet,  poffidere,  & legitimo  modo  ea  dilponerc, 

, TITV- 


6rau(l)tt  S»C  Emancipatut  Remedium  bonorum  pof- 
feffionis  ntttt  tUtljfcil  tmnxfcW  infticuim  #D«C 

exhaerediM  metDcri.  £)<t  Praetor  fagte  ni(J)t : ©0$  ttflO* 
intnt  tfl  nuii , <c  litf  tS  in  feinen  SBiitben , non  tollebat  te- 
. «amentum,  fonDttn (C nUU&te nut  Dttl  Emancipatum  JUflt 
bonorum  poffeffore.  21lfo  ifl  t>0Ct)  Die  Succeffio  ex  tefta- 
mento  j Denil  DfC  Emancipatus  fuccedifft  Rkfyt  ab  mtefta- 
to.  ©et  haeres  feriptus , tKtfUl)  «NfllteibCll  toflm  IHUji,  muf 

fctd)  t>ec  /Equitdt  na<bfltt)«n.  Oiatb  Diefec  hiu$  tr  befennen  / 
unbldtd  fet) , ramn  filius  proprius  Dtm  Extraneo 
HCK&lfcbtn  folte.  Imploratio  emancipati  aequior  eft  im- 
ploratione extranei}  recedat  extraneas  ex  aequitate.  ©tC 
Praetor  Cupponiffl  flUC& , bflfbtC  haeres  feriptus  Cttl  equita- 
blec  f(0/  ais  ein  homo  aequus  ntuftet  bcm  Eman- 
cipato madxn,  Ut  hic  ex  bonorum  pofielhone, 

t an  quam  eX  jure  aequiori  & potiori,  fuccedat.  Qa.  $<tt 

bie» 
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TITULUS  XII. 

DE  EO,  CUI  UBERTA- 

TIS CAUSA  BONA  AD- 

dicuntur. 

Continuatio  i fumma . 

ACceflk  novus  cafus  fiicceffionis  ex  conft  i turione 
divi  Marci.  Nam  fi  ii,  qui  libertatem  acce- 
perunt a domino  in  teftamcnto,  ex  quo  non  aditur 
niereditas,  velint  bona  libi  addici  libertatum  conler- 


ivandarum  caufa,  audiuntur. 


DicftS  hodie  nod)  titien  SJiutytl  ? Refp.  Omnino , licet  ufus 
non  Iit  frequens.  Cafus : Prarteriit  quis  lilium  , filius 
confenfit.  Extraneum  inftituit  & alium  non  prxteri- 
tum  filium  adjungit  extraneo-  DtclCC  filius  alter  (X>iQ[ 
DoS  nidjt  Uiben , Dnp  bcr  fcembe  Seri  an  flate  fcincS  iBruberS 

trbttl  fOfl.  Ratione  hujus  portionis  QXnDtt  tt  (1$  JUttt  Prae- 
tore . fieUet  t>oc  , baji  bit  prxterino  filii  uugultig  fetj , baji 
bcr  Confenfus  jroat  Da,  abcrDap  Dic  praeteritio  contra  jus 
publicum  gcfdJelHn  feg  ; Renunciatio  fti)  t)«r/  ob  fllcid) 
Dcc  35ruDcr  ruirrifib  gefianDelt  / baji  cc  renundirct-  fibtr/ 
faget  er  mm  Praetore : 3|1 c$ nic^t  beffer , baf  itt)  ts  friege , all 
DCC  Extraneus.  Pater  inique  egit : filius  renunciavit  flui- 
te , frater  tertius  agit  «que.  Ergo  tritb  CC  ex  bonorum 
poffeflione,  ex  perfona  fratris  praeteriti  bUl  Extraneum 
Ob-  Praetor  gab  ti)>ll  bonorum  pofleflionem  contra  ta- 
bulas. T) jtfc  braifltcn  rotr  nocb  »n  hoc  cafu.  35if amicti  fari 
|UgUi(f)jlanI)abcn  bonorum  paffeffio  fecundum  & contra 
tabulas.  Qu.  SJBal  (fl  Dtnnbit  bonorum  pofleflio  direda 
ic  utilis?  Refp.  Der Praetor  fOBlt  orDcndl#  ftittC  bono- 
rum pofleflionem  geben  / Otl  fecundum  & contra  tabulas, 
i.  e.  n>ennt«n$tftamtnt  Da  ®ac.  Quidfi  effct  tcftamen- 
tum  nuncupativum  ? Refp.  Da  martll  ftitlt Tabulas,  fcitK 
Signacula  Da.  Sed  rumpitur  hoc  tcftamentum  per  agna- 
tionem pofthumi , Qu.  an  Frztor  poffit  bonorum  pof- 
feffionem  fecundam  vel  contra  tabulas  concedere?  Refp. 
Direde  non  i nam  tabulse  nullae  adfunt,  nulla  iigpa- 

cula* 
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* Refcriptum  D.  Marci. 

$.  i.  Et  ita  divi  Marci  refcripto  ad  Pompilium  Ru- 
fum continetur.  Verba  rekripd  ita  (e  habent : Si 

Vergnio  talenti  i qui  teftamento  fuo  libertatem  quibus- 
dam adfcripfie , nemine  fucitjf-re  ab  inte flato  txifltnte , 
in  e a caufa  bona  ejus  ejfe  cmperuttt , ut  venire  debeant, 
is , eujus  de  ea  re  notio  eft , aditus , rationem-  dtfiderii 
tui  habebit,  ut  libertatum,  tam  earum , qua  dircfto\ 
quam  earum , qua  per  fpeciem  fideiiommijfi  reliti  a funt, 
tuendarum  gratia  addicantur  tibi , fi  idonee  crtditori - 
1 bus  caveris  de  folido  , quod  cuique  dcbttur  , folvendo. 
' Et  ii  quidem , quibus  direfl<t  libertas  data  eft,  perinde 
liberi  erunt,  ac  fi  hareditac  adita  ejfet.  Ii  autem , quas 
hares  manumittere  rogatus  eft,  a te  libertatem  confe- 
quentur:  ita  autem  , ut,  fi  non  alia  conditione  velis 
tibi  bona  addici , quam  ut  ii  etiam , qui  diretto  liber - 
tat  em  acceperunt , tui  Uberti  fiant.  ftfaw  huic  etiam 
voluntati  tua,  fi  ii,  quorum  de  flatu  agitur , con/en - 
liant  ',  auCloritatem  noftram  adcommedamus ■ fit  ne  hu - 
jus  refcriptioms  noftra  emolumentum  alia  ratione  irri- 
tum fiat,  fi  fifcus  bona  agnofctre  voluerit , & ii,  qui 
'rebus  ncftrit  attendunt , fetant  commodo  pecuniario  prae- 
ferendam ejfe  libertatis  caufitm  , & ita  bona  cogenda, 
ut  Ubertas  eis  falva  fit  , qui  eam  adipifei  potuerunt , 
ac  fi  hereditas  ex  ttftamento  adita  ejfet. 

Utili - 

\mmm  , . ■ ■ ■ . i ■■  i i — ■ ' ' ■ 1 " 

cala , 0b«  bflcf)  utiliter.  (£J  ifl  bO(f)  in  cffeftu  eineg.  €$ 
foat  einer  fein  qtmact)i , fonfccnt  Dic  Succeffio  ge* 

fd)Uf)tt  ab  inteftato  / aud)  Da  fonun  uuDt  Gfl«  «rbtti , V.  g. 
emancipati,  cognati. t J)flgflbbUjcnDtcPr*tor  bonorum 
poffeffionem  ex  fuo  Ediffco  : Unde  liberi , Dit  j)icjj  Edi* 
&alis.  SlacD  Der  OcDnung  qunq  aOel  in  bonorum  poffef- 
fione , Dit  *c  in  fcinem  E<Mo  gtttuubt Datu,  gleubroie  de 
jure  Qivili  eine  OtDnUttg  r»ac  de  fucceffione , narf)  tB(ld)tC 
jit  excludirtt  mtirbeil-  SDiefe  bonorum  pofleffiones  n>UC* 
Den  tntgtqtlt  qcfl^ct  Dctl  decretalibus  qbtc  folennioribus , 

woion  obtn  SWbuitfl  fltfc&cDen.  2)«iti  bieft  crfocDtrtm 


De  EO,  CUI  LlBERT.  CAUSA  BONA  ADD.  <>e$ 
Utilitas  refcnpti. 

§.  z.  Hoc  reicripto  fubventum  eft  & libertatibus, 

& defundis,  ne  bona  eorum  a creditoribus  poffide- 
antur,  & veneant.  Certe  ii  fuerint  hac  de  cauia  i 
„ bona  addi  da,  ceilat  bonorum  venditio : exiftit  enim 
defundi  defenfor , & quidem  idoneus,  qui  de  folido 
creditoribus  cavet. 


Quibus  cafibus  locus  efl  referipto . De  libertate 

in  ttjl umento  vel  in  codicillis  reliBa, 

§.  5 . In  primis  hoc  reicriptum  toties  locum  habet, 
quoties  teftamento  libertates  data'  funt.  Quid  ergO, 
ii  quis  inteftatus  decedens,  codicillis  libertates  dede- 
rit, neque  adita  iit  ab  intcftato  hareditas  , an  favor 
conftitucionis  debebit  locum  habere  ? Certe  ii  inte- 
ftatus decellerit,  &:  codicillis  dederit  libertatem,  com- 
petere» eam,  nemini  dubium  eft. 

Si  certum  fit  vel  incertum  > utrum  fiuccejfor 
exi  fiat. 

i §.  4.  Tunc  conftitutioni  locum  eile,  verba  often- 
dunt,  cum  nemo  fucceilor  ab  inteftato  exiftat.  Ergo 
quamdiu  incertum  erit,  utrum  exiftat,  an  non,ce£ 
labit  conftitutio.  Si  vero  certum  eile  coeperit, nemi- 
nem exiftere , tunc  erit  conftitutioni  locus. 

De 

t 

(im  Caufas  cognitionem  i t)a  bfC  Pritor  tttllflC  confcendere 
tribunal  , AUcliores  advocandi  erant.  £t'  UtUflt  UtlUCfUs 

<t)tn , ofr  ftd)  ancfc  fo  wrljitltc  ? 3lbec  im  coriflcn  »ar  bag 
EdiAum  j$on  bd,  bes  n>at  itberman  otpntlicb  oorgefctjrte^ 

6<n.  ^ibraudjtcimceauiScichdniflung,  tuiflberAAorrin  - 
95«frtUnb«r  t)0n  btltt  defuncto  BMC  J de  fimplici  Sfpla- 
no  procedebatur  /me  confecniione  in  tribunal,  fine  ul- 
teriori indagatione.  Vid.  Noodt  de  Junsdtd.  v.  g. 
fom<m«5rau/  bie  mar  f4)roaii§cc , bst  btaehrtc  bonorum 

{aolfeflionem  ventris  noruine.  £)teft  admimuc  jtSQl’  tKC 
5raetor  ex  aequitate , fllXt  dc  fimplici  & plano : bflW 
|$  qjflf  tytf  caufas  cognitio  UOiinbltKU-  V eaut  ipipicicn- 
, . du* 

\/  ' ' I 
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De  in  integrum  rejlitutione. 

$.  y.  Si  is,  qui  in  integrum  reftitui  poteft,.  abfti- 
nuerit  hereditate  •,  an,  quamvis  poteft  in  integrum 
reftitui,  poffit  admitti  conftitutio,  & bonorum  addi- 
ctio fieri  ? Quid  ergo,  fi  poft  addiCtionem, liberta- 
tum confervandarum  <;au(a  facftam , in  integrum  fit 
reftitutus  ? Utique  non  erit  dicendum,revocari  li- 
bertates : quia  f$mel  competierunt. 

Si  libertates  data  non  funt . 

§.  6.  Hac  conftitutio  libertatum  tuendarum  caufa 
. introduCta  eft.  Ergo  h libertates  nullae  fiint  datz, 
ceflat  (hxc)  conftitutio.  Quid  ergo , fi  vivus  dederit 
libertates,  vel  mortis  caufa,  & ne  de  hoc  quaeratur, 
utrum  in  fraudem  creditorum,  an  non,  faCfcum  fit, 
idcirco  velint,  fibi  addici  bona?  an  audiendi  fint? 
Et  magis  eft  ut  audiri  debeant,  etfi  deficiant? verba 
conftitutionis. 

De  fpeciebus  additis  a Jufliniano, 

§.  7 . Sed  cum  multas  divifiones  ejusmodi  confti- 
tutioni  deelle  perfpeximus,  lata  eft  a nobis  pleniffima 
conftitutio , in  qua  multae  fpecies  collator  funt , qui- 
N bus  jus  hujusmodi  fucceffionis  pleniflimum  eft  effe- 
dum,  quas  ex  ipiius  ledtione  conftitutionis  poteft  quis 
cognefcere. 

T1TV- 


dus  erat.  SKantmiffc fefim,  obf<in$etrugbat»ar  <gt> 
ijlesau(l)6tfct)0{f«n  nat  Pct  Succeffione  Carboniana,  rcenti 
ftatu*  xnari«{  R>U'D.  £<00  «I  i(l  t>0tt)  *- 

quum, 
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TITULUS  XIII., 

DE  SUCCESSIONIBUS 

SUBLATIS,  QUAS  FIEBANT 

PER  BONORUM  VENDITIONES, 

ET  EX  SENATUSCONSULTO 

CLAUDIANO.  ' . 

ERant  ante  prxdi&am  fiicceflionem  olim  & alix 
per  univerfitatem  fuccefTiones,  qualis  fuerat 
bonorum  emtio  , qux  de  bonis  debitoris  vendendis 
per  multas  ambages  fuerat  introdudta , & tunc  locum 
habebat,  quando  judicia  ordinaria  in  ufii  fuerant. 
Sed 'cum  extraordinariis  judiciis  porter  it  as  uia  eft, 
ideo  cum  iplis  ordinariis  judiciis  etiam  bonorum  ven- 
ditiones expiraverunt , & tantummodo  creditoribus 
datur,  officio  judicis  bona  poffidere,  &>  prout  utile 
cisviffimeft,  ea  dilponere.  Quod  ex  latioribus  Di- 
geftorum  libris  perfectius  apparebit.  Erat  & ex  Se- 
natusconfulto  Claudiano  miierabilis  per  univerfita- 
tem acquilitio  : cum  libera  mulier  fervili  amore 
bacchata,  ipfam  libertatem  per  Senatusconfultum 
amittebat,  & cum  libertate  fubftantiam.  Quod  in- 
dignum noftris  temporibus  elle  exiftimantes , & a no- 
ftra  civitate  deleri  , & non  inferi  noftris  Digcftis 
conceffimus. 

% 

C2S  o S9I 

- . / 

TI- 
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quum , ba|j  bcrgltidun  Jfinbcr  pro  legitimis  fuc- 

cefforibus  geijafim  roerbtn  / fonfien  .tmfitn  fit  ja  £ung<c 
((ibflt*  habeant  bonorum  poffefiionem. 
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. TITVXVS  XIV. 

DE  OBLIGATIONIBUS. 

Continuatio  » £5*  definitio * - 

NUnC  tranfeamus  ad  obligationes,  (i)  Obliga* 
tio  cft  juris  vinculum»  (2)  quo  neceffitate 

ad- 


c0  Obligatio  qet)6rtt  ad  jus  ad  rem,  (ftitt CllltC 3uri|l 
fagu  jus  ad  rem  , fed  ad  rem  pr* flandam  *,  baS  pr** 

flandum  idfitt  mati  per  eiiipfm  rotg)  bal  borigt  gel)&* 

ret  ad  jus  in  re.  Pignus  & hypotheca  n>tct)tt1  UHleil  H0C& 
Dorfommetl-  Dit  diftinftio  juris  in  re  & ad  rem  i|l 
niC^t  in  corpore  juris  civilis  gtQtUBbtl  verbaliter , 0t> 
f(t)0n  btC  @a*t  na*.  950)01  jure  in  re  ftfot  i*  ni*t 
«uf  bit  «Jkrfontn/  fonbtrn  tjaupifactjli*  auf  rem  ipfam. 
SJJIan  Ianfi*J»acfetn  Pignus,  fetm  Servitutem  fine  per- 
fonis  concipiun/  abtc  man  |'ict)«t  bo*  ni*t  auf  tine  qemtffe 
Ijjcrfon/  foilbtcn  Otcline^c  auf  rem  noftram.  Ubicunque 
rem  meam  invenio  , ibi  eam  vindico.  SBtl)  bCUl  jure 
, ad  rem  abit  {«!)«  man  aufcmt  gcmiffe  JJtrfon-  Ad  qaid  i(l 
bicft  iutfon  obligitct?  fragi  manaiitjtit/  barurn  btifftt  tS 

jus  ad  rem  ut*  jus  perfonale.  Titius  {jdt  Ut*!  btgrtiffttl 
fbnntn/  rottbaS  jus  in  re  blo£  auf  Die  3a*t  qei)t,  ba  bod) 
aflcicit  au*  cine  Dtrfon  Dabo)  tu  rcgardirtnftt).  $fltui  i* 

fafl«  notanter:  ^5«uptfad>lt(*/  v.g  30  bit  100. 
Sitijlr.  roa^ifi  meint  Intentioni  Refp.  Ut  reftituas  m 
eadem  qualitate  8c  quantitate.  £)u  ftlbjl  bift  Decbun&ttt 
c$  JU  pr*ftirert,  petfona  tua  eft  o-  ligara  ad  id  proflan- 
dum. 3>CC  anbtrctjat  eill  jus  intuitu  hujus  perfonar  certxk 
U)  Ubi  enim  jus  , ibi  obligatio.  Dtt  Metaphyfici  uilb 
Mathematici  la*tn  un5  aul  mit  bitfer  Definilion.  igjttil 
abec  fltjonalt,  Artemidorus*»  Qmrotriucts  tjat  fit  |Ct)on 

fltbcau*«.  £r  fagu , njcnn  tinem  trdume  oon  tuum 
vinculo  , ligamine  , fo  bebeute  , bap  er  bcit;tlben  £ag 

ttcrbc  ctron  ContraA  f*lttfltn , unb  atjo  baburd)  obiigirtt 

IptcDcn-  Philofophice  lub  obligatione  intelligitur  immi- 
nutio libertatis  , titlt  neceflita.  , barttn  bll  Dl*  btiJUbtjl 
per  confenfum.  Ob  id)  ItUfl  fagt,  imminutio  OttC  v*»- 
luium  i pOtV  Itiomen,  fflf  iMlWlcy.  StyfJjl  vinculum 

ni*t 


t>£  Obligationibus. 
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adftringimur  alicujus  rei  folvendse  fecundum  noftr* 
civitatis  jura.  (5) 

t - Bivifio  prior. 

§.  1.  Omnium  autem  obligationum  fiimma  divi- 
do (4.)  in  duo  genera  deducitur.  Namque  aut  civi- 
les 

nid)t  leitan  f fo  muti  bu  cuirt)  bao  523 ott  obligatu  njepticf)tiieti» 
SS3enn  bu  afle  Metaphorice  locutiones  !D?<jla|jftii  rojiifl  fo 
barffil  bu  gar  ritcfjt  rtbcn.  & ifi  biefeS  eiue  Objedion  'WIl 
foldien  Ifeuten  / bi<  m baS  3iei<&  oec  Abftradionum  geborcn. 
t>ie  rotalen  lauttcfimpiices  ideas  Ijaben,  unbfonnen  boajtclbnE 
Illlt)!  ol)nt  Metaphoris  rcbCH-  madwitfbie Mathematici, 

fielacbenjiHmerDie3uri|i«nauS,  unb  btefe  fiiib  weit  qefdbet* 

. ler,  al$  |te.  >^ie  inepncii , Oe  6aacn  auein  diftinaros  con- 

ceptus , unb«mfolibtc3uri|i()aif!caucl)/  unb  niinmtmctaS 
011 1 ais  rca^  clarum  i|l  unb  certum,  faltetn  ex  hvpothefi 
3)it t«ut( , rccnn  tie  DcocdTe  baben , roollcn  ia  alie  itjre  Fan- 
damentaaufSgcnauejleimbKaaiie  auSgcfiil)M  roifieii.  Me- 
taphorae Mib  bieAnuchambre,'  bariti  id)  rcanbde,  big  uh 

fo:nme  4 la  chambre  de  Ja  verite.  ;td)i)abe  bit  Contra- 
dicentes  gcjiidjtigtl  in  Gundlingianis.  ${5 II'  i)abtM  ja  geutC 
»ec  uni , bic  in  r es  fenfuales  eingefendei  |7no , bie  mufi  mart 
ja  noibmeubig  fufyren  ad  res  ipfas  per  fimilia  rerum.  r»rt(T 
6u bte €ad)efet&H btgciiftn / fo' fcbmetffc  baS  Metaphorice 
^UlD  rotg.  Oie Mathematici  JinOi»  il)CCUI  3ieirf>  Ott’  Abftra- 
ctionum  mioerg[cict)lict)i  toeim  ileober  ad  moralia  fommtn/ 
profticuircn  fie  tict)  insgttnmj.  CHRISTUS , 6'Ocrate,  hfll 
Iben  Metaphorice  gerebet.  & ifi  nitbt  moglid),  bie  vocabula 
Metaphonca  UberaflmcgjulajTsn.  Das  Vinculum  juris  ffiirh 
, ia  ncinad)  CtHaret  per  necrihtatem  dandi  vel  faciendi. . 

(l)  3J?au  rriug  bci)  bu- Obligatione  'JCtung  gt&en , nicta  nue 
an  aliquid  ex  jure  naturae  nos  obliget,  fed  etiam  quii 
ex  jure  civdi  liget.  SDenn  Cinige  Obligationes  bai  Ofli 
Tus  civile  flruRum  etngegebeii-  ' 

(4)  <§S  ifi aberbie  Obligatio brctjctlct) , neinlid)  Naturalis,  Ci- 

Stt  Obligatio  naturalis  grunbtt  llcft 
AEquiiat  unb  bie  9laruc , unb  fiiib  bergkicfim 
Obligationes  aUt  ex  pafto  & conventione.  38,’if  nun 
velle  unb bernacb  roiebernoUe eineContradiftiontii , f0  S : 
Kn  uon  91ed)iS  roegen  foldje  Obligationes  nicftt  otaie  Effedi 
. f«tai.  SJflein  bie  Jura  Romana  lieifen  oerglejcbcn  (Jiogcn  Pa- 
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les  funt,  aut  Praetoris.  Civiles  funt , quae  aut  legi- 
bus conftituts,  aut  certo  Jure  civili  comprobata:  funt. 
Praetoris  funt,  quas  Prstor  ex  Tua  jurisdictione  con- 
fli tuit,  qus  etiam  honoraris  vocantur.  (5) 

Divi - 


Ais  funeti  Effed  iibcig , t).  i.  non  dabant  adionem  ex  ejus- 
modi obligatione  naturali.  3njn>if(|>(Il  06(r  fontC fit 

inttlidlcngdlUnibren  unbSBurtfung  ()abcn,  ange* 
febenjaarmid)  ex  pado  nudo  niefttanb  belangen  unb  et©a$ 
an  rnid)  fortem/  balod)  ater  mid)  per  exceptionem  repeiiircn 
fonte,  e.  g.  nxnn  ict)  pro  naturali  obligatione  em  Pignus  bc* 

fommen  / Da  fonte  Der  anbere  baflelbe  tiicftt  jurucf  forbern. 
2)  ©ie  Obligatio C*w/«  entfpringtt  ex  mero  jure  civili, 
3.  <g.  quod  metus  caufa.  ©erg(etd)eB  gClU naturaliter  Ut(tt# 
benn  Der  anbere  i)at  fein  jus  cogendi , metum  incutiendi , 
nec  etiam  acceptandi,  (g$  tyatabcr bOtbtaS  Jus  Civile  folf 
U)e  obligationem  tantifper  fouteniret»  Nam  coada  volun* 

* tas  etiam  voluntas  eft  > ©er  mir  ex  metu  et©al  Derfprid)!, 
ber  DerfpriebtDoet)’  quivero  voluit  promittere,  valide  id 
facit.  ©er  anbere  foatte  alfo  etneAdion,  aber  ber  P.  actor 
fagte;  tuia  fd)ont)dffeit/  nnbbtreine  Exceptionem  ge* 
‘ben.  Cb Die9i6tner redit qet^an,  baf fte fold)eobligatiorie« 
juris  civilis  ftridias  3ugelajfcu?  ifl  eine  anbere  3)fati 
nennet  biefeS  alfb  obligationem  civilem  mere  talem,  ©tll 
fie  ftcb  bl©0  auf  ba$  Jus  Civile  grunbef.  ? ) ©ie  Obligatio 
mixta  jfl,  n>eicf)t  certo  refpedu  naturalis,  unb  certo  re- 
fpedu civilis  311  ftjjn  fd)einct,  J.®.  debeo  ex  commodato, 
ba  ijabe  id)  eine  naturltdje  Obbgation  auf  mir  / bie  remcom- 
modaram  ju  reftituircnj  cQcin  bag  Jus  Civile  }©ingettmd> 

'v  HOd)  barju , & fuftinet  naturalem  obligationem.  ©it 
Obligationes  mixta:  |)Clben  DOtf)  aliquid  rationis,  e.g.  ec 
locatione-condudione  , emtione , mutuo. 

Or)  ©leid)©icroir  nifttaflcin  citi  Jus  Civile, fonbernauc&Pr*- 

* tonum  .Haben  / ba  ber  Praetor , ©te  fdjon  offterinnert  roorben, 
jttnrfriuneyeS  Jusnwd)en/  aberbod)fub  praetextu  equita- 
tis naturalis  Clrpag  fjitljU  tl)UH  fan  5 alfo  f>abctl  ©ir  and)  ob- 
ligationes Praetorias , bie  ber  Prartor  ex  fua  jurisdidione 
introduciret,  ©ot)er  bie  Exceptiones  unb  Aftiones  Praeto- 
riar  gejjojfcn , 3»®.  ex  jurejurando.  ©icfe  Adiones  Prae- 
tori* iiafeeil  aDejcit  aliquid  aequitatis.  ©er  Praerorabtt  fontC 
feine  Adionem  gcbcn,  ©enn  er  nid)t  corfeero  jdjon  eine  Obii- 

^tation «p  cjBfiefubret  batte.  9Ufp  fati  nwn  faga?*  Obiiga- 
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Divtjto  pojlerior * 

5*  2.  Sequens  divilio  in  quatuor  lpecies  dividitur. 
Aut  enim  ex  contradu  (6),  aut  quafi  ex  contractu 
_____ fune, 

tiones  vel  ex  jute,  civili' vel  naturali  proveniunt.  Ci- 
viles non  femper  cum  aequitate  funt  conjund* , Se 
quando  jus  civile  arquitati  acceffit,  mixtae  a Dodori- 
•'  bus  appellantur.  ’ .«  - * 

ffl  ®tpb(cOMigatione  civili  jtepet  bec  Imperator  obllftWfiflE 
aufbiePada.  £)uf«  jjnD  3nw  jure  naturali  vaid*  obii» 
|ationit,  b«ben  ater  m Jure  Romano  feinen  EffeA  fl  Iw6f. 
3)lC3lomeC  {jamnaflirlet)  divifiones Obligationum,  Pado- 
rura  unb  ContraAuum , btc  nieraanb  Der|lei)er , rocnn  ec 
niipt  bic  v**<r»  ixrfd^cn  roetf,  tmb  roie  eineS  na4)  bem  anbcrg 
aufgcfommen  / roelcbc  3RaterieTHOMAsius  injurier  Div.  ■ 
»ol)!crfl4rct.  JDtnnPadum  itl etn>as>  gan$  nnierfdjiebtneS 

a contradu.  Padum  eft  duorum  vel  plurium  convea- 
tio  in  idem  placitum.  2Barmn  foB  bas  nifijt  obligiren/ 
Ibcmibllleriorebfft/  deliberato  animo  rOHBt  BflJpnttjjl  / ta 
vis , quod  ego  volo  , ego , quod  tu.  Accepto , tu  rece- 
dere non  potes.  Vis,  non  vis,  dabo,  non  dabo.  Con- 
tradidit) eft  ftulmia.  Dices:  ©itSgbmer&abencleuiwoM 
paAo  ferne  Vtm  gegcbfn  ? Huco  Grotius  inEpifl.  aJGui' 
/ie/mum  fratrem  Efn/i.  i r.  fom  fejncm  ^njbct’  actDICfen , ba§ 

bie3lomer  btenn  nic&t  unreebtfle&anwtt  paben.  2Cir  ftaben 
DcrgletcbenSBerfaffung  ia  and)  bcpunS/  v.g.  fati  tine  5rau 
wasrctpl  Important^  fttrfprtdjcn  / alienirtn  , fidejubirtn  ? 
SDit  2C fiber  filtb  fcint  Si ,l(v:n , fed  tamen  fine  Curatore  ni» 

• hil  agunt  valide.  0o  ffcjfcn  (lud)  Die  fcer:  Pada  non 
valeant  fine  folenmtare  vel  alio  quodam  acce/Totio  (fciS* 
cet  in  Contradibus.)  2>ie  Caufa  juftifica  CDirD  anctae# 
&en,  roeil  man  ild)  bey  bergleie&e»  ContraAtn  unbSdenni- 
bus  Defler  btbentfen  fan ; ba  mac&et  man  eine  £alte  / man  baf 

3eil  / refpiratio,  intervallum  adeft.  flberinber  tdulta 
Converfation  (fbroafttman  roaSbatxr ! roenn  e$  jui  Stipu- 
lation  fommt  / iiefjen  roir  roieber  turttit  SUfo  foqicnbu 
9totmcn»d)tunbiaig:  anes  bem(id)  unb  deliberat* 

fiticpeben,  Conii  Idugnet  man  eS  roieber,  hernarf)  giebt  ts  ju 
f lagen.  gerntr  glanbet  man  btnig , bap  ftc  caufam  arcanam 
’ gepabt.  Danon  man  bei>  bem  Pomponio  eint  Conjedur  fine 
Det  in  tit,  de  di  egui.  / ur.  tOC((t>e  Thomasius  in  Navit  J urJ-  y 
• * Q.q»  frud. 
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lunt,  aut  ex  maleficio, aut  quafi  ex  maleficio.  Prius 

' ~ • ' . , cft, 

jprud.  sinte- Tufiinian.  I.  i.  C.  4.  fUC  n>al)C  (tttgCItOtWMl- 
©ie  Patritii  DcraicftlKhlie  3i6tmt’  gtrntn  ©ubtilitriitri  , in 
foienncs  ftipulationes  uttltlil  flUtl  8011  il)Utn  dependirttl 
>noct)t£>  Conf.  Gundung.  ad  Pand.  L.  2.  7 it.  14.  6ttt 
Stipulationibus  (tnb  DitltSubtilifdttt!-  V>d-  Goeddeos  de 
intrahenda  '&  committenda  flipulatione.  (Jf  IPOCProfeffor 

311  SRarpurg , tin  fubtilcr  Ijpi&gtft&ritr  UDiann  ©trSopf 
. roirb  cincm  gmils  trarm , iptnn  man  baS  liefct  de  flipulatione. 
S>ie  SRomtr  faqlcn  nidtf:  5J?an  foOc  bicPadanic&f  halitu, 
fonbtrn  tu  ntufi  nur  bein  ©trfprccben  fo  «nricbitn , uti  civi- 
tas prsefcribit.  ©arum  fagtt  Hobbesius;  Ctvitat  definit , 
qux  fit  firma  promi  (fio.  Dem  Jure  Natur*  j|l  ftinUtt* 

icrfcbeib  inter  Padum,  Confragum  & Stipulationem. 

Hobbesius  rcoirt  j(t>nr  titit»  Unurfcbtib  fitlbtn/  uub  fagit : 

In  pado  fprt(l)C  i(t) : faciam . in  Contradu  ; facie . 31b(C 
auf  btcfc  atf  ItUK&tt  <C  blop  bic  Contradus  innominatos  jtt 
Contradibus,  bitUbdflCtl  flbtCjuPadis.  Pufewdokff 
autfc  einen  Untcrfibcib  ex  jure  Natur*  finbtii  tpoflmunbfafltt : 
in  paftis  babtn  roingaeben  / n>eI0enict)t  ad  <rvta^.uy^»Ta.% 
commercium  & permutationem  gt|)tn  / in  Contradibus 
afstr  i|I  e$  anberS.  9Iflcin  te  iflboct)  unmoglid) , ratione  ob- 
ligationis contradum  & ‘padum  naturaliter  ju  diftio- 
jui«n.  SKMlifd)  JU  cebcn  / fo  i|l  padum  duorum  vel  plu- 
rium in  idem  placitum  confenfus , NB.  carens  nomine 
& caufa.  Nomen  non  habet , h.  e.  non  datur  adio.  vid. 
Brissonius.  ©atmrct)  babtn  jit  folcbtunttrfdjitben  a contra- 
dibus.  ©dltl  iit  ntniltn  bas:  tintnContrad,  ubi  firma  ori- 
tur obligatio  : Contradus  erant  nominati  vel  innominati. 
Htminatus  Contradus  tfl  nicbi,  ber  tintn  gctpifitn  Siamm 
feai , (5BCC  CS  fo  trfldrtt/  bat  ftin  Jus  IU  Hechlingen  (|| 
berSrafffttnfft  £o{)enjoHern  gtlcrntls  gWicfcrool)!  fagen  bic 
WttficrvProfeiroresfo.)  foilbcm  aHg  t>CItl  (Ct>  CttlC  qciDijft  for- 
mulam agendi  ftabt.  Sic  ex  mutuo  datur  Condidio  ex 
mutilo  , ex  pado  nudo  Praetor  tantum  exceptionem 
dabat.  3um  pado  nudo,  istim  ii  obligirCll  foltt,  inujlt 
vel  folennitas  verborum , vel  aliud  quid  accedere,  v.  g. 
in  mutuo,  ©a  jfl  ftbon  tine  traditio,  prseftatio  realis 
fcfl , ba  (]t{)tn  n>ir  nid)(  mtbc  in  terminis  nudi  padi.  @0 
auct)  in  alitu  Comradibus.  ©arum  gabcit  fit  aud)  tine 
formulam  agendi.  Nomina  tltiintt  WAII  adiftftc*  » formu- 
las. 
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eft,  ut  dc  iis,  otia:  ex  contra&u  fiint,  diipiciamus. 
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las. Inde  eontradus  eft  nominatus.  In  Contradu  in- 
nominato ijj  feitlt  certa  agendi  formula.  3^)  31T>£jr  in 

Contradibus  innominatis  adionem  prxfcriptis  verbis* 
vel  ad  praedandam  rem,  vel  ad  reddendam.  2U>(C  IU 
beti  Contradibus  exteris  nominatis  t)ab€  iit)  Afltjtit  adiar 
nes  feparacas  , diftindas , peculiares.  In  contradibus 
innominatis  poenitere  licet,  quamdiu  prxftatio  non 
utrinque  fada.  ©em  Pranori  irufbc  bKSflC&rtrjebkt/ 
prxfcribebantur  verba  , vel  recenfebatur  , quemadmo- 
dum partes  contraxerint , IMttt  Bttl  'l)(U’ll)t!)Cn  DOtge» 
gaiigtnUXtr.  5J? anbal/  Ut  concederet  aAionem  contra 
alterum  ad  dandum,  prxftandum,  reddendum.  $)in* 
gegen  bei)  aQ(n  Contradibus  nominatis  f)a6en  roir  neue 
Slatmn , neue  unb  befonbtre  Adiones , non  hodie,  ©etin 
tine  anbere  gigeuftfjaift  t>at  adio  mandati . citie  anbere  adio 
pro  focio.  ^infltgentintaiftio  prxfcriptis  verbis  ijl,  n>it 

Die  anbere.  SBirjtnbfjier Dem  Tkomusio  in  j urUprud.  d*v. 
" »iel  fd)nlbig , bccbicfcg  gut  au$  cinanbcc  gtfeljet  i)dt.  Nec 

Grotius,  nec  Pitfindorffius  ita  diftinxere.  'DtltdjCau- 
fam  ttJCTbtn  Dic  Pada  t»on  Dtn  innominatis  Contradibus  Utt» 

• lcrfd)it£>tl!.  Caufa  beijfct  datio  & prxftatio,  Iupadofagl 
i(J)  OQejtit  in  futuro  : Dabo,  praftabs,  faciam s in  Con- 

' tradibus  vero  nominatis  adeft  prxfens  & adualis  prx- 
ftatio. In  innominatis  fage  it!)  : dabo , fon&eM  dt 
ut  facias;  re  vera  adeft  prxftatio.  3fr^it  prxftatio  u- 
trinque  gefd)ef)ei! , fo  t|l  aud)  Dtr  Contradus  perfedus ; re- 
cedere, poenitere  jam  amplius  non  poflum.  50(1^11111 
fein  Nomen  , feitlt  caufam  tjCttte  / h.  e.  fcitl  Contradus 

nwr,  baju  fame  auct)  feiiier  gejn?imqcn  roteben.  SBiQ  etnec 
ba$ Padum  balltyl,  nemo  impediet , abfCe$fjl?einC  Obli- 
gatio ba-  in  mutus  ijl  nidu  nur  promifiio , foaberti  and) 

• prxftatio.  In  contradibus  innominatis  ijl  flud)  titlt  pr*- 
ftatio.  In  ftipulatione  tjl  folennitas  verborum  loco  prx- 
ftationis  adualis.  I*  pado  nudo  abei'  ijl  feine  datio, 
ftint  prxftatio  adualis  , Jeint  folennitas  verborum-  Qu. 

_ 5Q3ie  differifet  abtc  bod)  contradus  confenfualis  t>0IU  Pa- 
do ? Refp.  ©a$  fut)Ceten  fte  fpecialiter  till.  DtfContra- 
dus  cenftnfuaies  tjaben  ityre  confiftcnce  erl)ftlten  »on  bec 
audoritate  legislatoria.  @je  fal)CII , bfljl . tlid)t  afltJcU 
R)Og(id)  ft|)  , ut  interveniant  folennitates  vel  prxftatio. 

3 Sit 
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Harum  aeque  quatuor  fime  fpecies.  Auc  enim  re  con- 
j tra-  ' 

©it  muflcn  e$  tbun.  3Ba8  aber  ntc^t  fpedaiiter  confirmirel 
tmt)  ill  btl'  3<lbl  bitftt  4.  Contraduum  confenfualium  tnt* 
#balten  mt,  galt  nitftt  2lnfang$  amc  Stipulatio  inftru- 
' mentum  unicum  Sc  commane  omnium  producendarum 
obligationum.  Solennitas  olim  verborum  fola  fpedaba- 
tur  , fed  fucceffu  temporis  illa  defecit  , fOHbtClid}  IDtU 
ftt  fo  flridiflimae  interpretationis  tuar , bAfj  , 10(1$  Ilid)t 
exprefle  abgtrcDit  mac/  auct)  nidil  gclten  mu(lc.  £>trnact) 
fa^m  fic  , bajj  in  Dtn  Contradibus  innominatis  botf)  0lCU&» 
tt)0l)l  omnia  perfeda  utlb  transada  fillb  , tDtllH  utrinque 
praeftatio  inter  partes  g<f(t)Cf)Ctl  i (i-  £)a8  Negotium  ift  ()itC 
feftoti  oorbet) , t6  ifl  ftiti  Padum , cg  i|i  nid)i$  mci)r  ubcig. 
SBariim  folte  bitft$  nid)t  gcltcn  V Non  tantum  dico  ; dnbo9 
fed  dedi  , & alter  etiam  dedit  > non  tantum  verba  in 
futurum  intervenere,  fed  etiam  praeftat  io , fada,  trans- 
ada funt  ftatim  omnia  > v.  g.  tDCtin  in  mutuo  glti<t)  DflS 
complementum  felqlt , (0  rcaCC  (8  «W  Cin  padum. 

©0  ifl  «8  auef)  in  depofito,  pignore, Da  ift  llid)t  tint  finv 
plex  obligatio,  fonbcrti  tiroaS  mebe  Dorl)atibcn-  Sa  fie 
/ btefcS  tiniinfot  julifffcn  / fo  fabtn  jit  au*  / baji  Dic  contra* 
dus  nominati  gulttg  f«)Il  mtlflctl , IDtil  011$  t)icr  adualis 
praedatio  maf.  Ergo  grtltttl  Mlin  aUCft  contradus  resleu 
SBaruin  ? Refp.  Res  jam  intervenerat  , ipfa  praedatio 
intervenerat,  ©it  Contradus  literales  fint>  tin  praefum- 
tum  mutuum , oDer  t$  fomttien  ultra  verba  tlO^)  Inerat 
bflrjU  f tticroobl  bcc  Contradus  literalis  in  Jure  Civili 
ftl)r  fptll  CilU  Jfrafft  crlangcl  3)  it  confenfuales  Con- 

tradus imiflc  itum  cinfutjccn  5 btnn  roec  rooltt  oflcicit  auf 
tem  Warcft  itn  taglieben  f?anDcl  unb  2CanDel  Stipulatio- 
nes folennes  cmtbttlt  ? ObCC  / TOtt  t$  olim  aHejtit  in  ftipa- 
latione  gcftbebm  lltllflc,  titjt  ftipulam  / tin  jj)6l(S8tn  jcr* 
§re<t>cn Ergo  habebant  adionem  nominatam  > certam* 

* determinatam  agendi  formulam.  $)a£>  i|l  yiurit  omnium 
contraduum  Romanorum , UHbftC  flieffen  flflf  au8  btttl  ©a$ : 
Stipulationes  fola  inftrumenta  funt  producendae  obligati»-' 

nis.  Ditftn  ©ab  n>ac  gac  ju  ftrid , ba&tr  manbaDon  ab* 
§tf)Jti  multe.  Mac  bitfc  ®intt)cilungen  ftttb  nic&t  Juris  Natu- 
ralis. 5H5ir2)eutf(bcnmi|Tfitoonbitftinafltniiicl)l8-  SSStnn 
jinftctCBocfabrtn  oon  600.700.  ^abctti  aufflunbtn,  ob  ite 
«Mbi  iiDifibcit  Dttn  unbtnaimitn  unbb<naimt<ii  tiiitn  umcr> 

m*  ■ 
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trahuntur,  aut  verbis,  auditeris,  aut  confenfu,  de 
quibus  lingulis  diipiciamus. 

TITU- 


fcbtib  ntatbm  fonnctt , fo  rourben  fie  bod)  aucjctt  fprccfjen: 
€1  i|l  eine  fyuiblung , SBecfprtvben , 8tbinge , «in  ©ort- 

$D«C  Sritpl4nDifd)t  D.  Rudolph  Benno  Brenneysen  btu  bite 
tine  Dtjfert aitcm  gtbalteti  / biefebr  grunhUct)  ijl , de  inutili - 
lus  putiorum  & Jhpu/ationum  divifionibus.  D.  Goetschs 
opponifle  mic «innubi  * 2Bi«  foti  I^dum  un&  Contradus 
' elutriet)  feqn  na<b  beti  9iaturlicb«n  uiib  Deutfcben9iMbten? 
5D«nn  «in  anberS  id  / ©enn  id)  eiimn  oectprcdje  100.  ?K«t>fr-  ju 
l««ben  / unb  ein  anberg , ©tnn  id)  jfc  ibrn  gtbc  ? Refp. 
t?«i(lc&m,  aU  ©enn  icb  fagie:  3*  t>anbelc  ein$f«cb,un& 
bic  przftatio  gefebiebet  er|l  nacb  ?.£agen/  i|l  bec  Contrad; 
fejl  ? Refp.  3a-  Perftdio  tfl  ba , abct*  baS  anDert  atbbret 
ad  complementum  contradus , bflS  fol!  fpdlet  gefd)eben. 
De  jure  ©drefl  0U  btrbunben , Mld)  padum  de  mutuo 
dando  jtl  b^Ilcn*  Ratione  obligationis  i|i  fetu  Unlerfd)eiD 
bep  btti  3>eutf<ben  unb  beiien , bi«  bie  ©acbe  naturliib  <in* 

f«b«n,  inter  pada  & contradus,  ©Ol)l  ab(C  ratione  com- 
plementi. tkc  3)euifd)e  ©ei|?  oon  feincr  ftipuiatione , tc 
fpcid)! ; ifcin  tDore  ein  W ort;  «r  befnmtnert  jld)  ©eniti 

URI  bie  praedationem  adualem  utrinque  fadam , vel  uni- 
lateralem , ober  um  bie  folennia  verba.  £>a(  ec  tg  nitbt 
prarftirei,  fo  praftireterg  noeb.  Poenitiren  burffie  QUd) 
feinte  bq)  ben  3)cutfcb«n/  ©ie  beo  ben  tornem  erlmibet  ©ar. 

Dicis  : §lllf  bltfe  Sltl  ©itb  mutuum,  commodatum , pi- 
gnus &c.  afleg  «itus  feott  ? 3)iefel  dubium  b£tt  Thomasius 
nod)  nicbt  benomutem  ater  Hertius  bate$  in  Notis  udpu. 

fendorffium  folvip({.  Ratione  obligationis  |fi  eadem  via 
ba , Ollein  biefe  Pada  unb  Contradus  befoinmen  varias  for- 
nus, figuras , denominationes  ex  intentione  noftra.  In- 
tentio eft  edentia  omnium  padionum.  SSBenil  itb  ©id 
mutuum  dare,  ©i(J  itb  ja  nid)t  locare , vendere,  ggma* 
(btt  «Ifo  unftre  Intentiori  bi«  differentiam  contraduum. 
iic  alia  intentio  eft  in  commodato , in  mutuo  alia.  Uiib 

filfo  ©iffen  ©ic  eunt)  gleicb,  ©enn  ©ir  Da$  ©ort  boren  / 
roaii  es  tigentlid)  feo  / ©ai  ©icfucintemioa  gtbnbt  babett. 
In  fe  eft  eadem  obligatio,  ©ic  bflbtn  beo  dfltn  Contra- 
dibus  beutlitbe  Conceptus ; benn  ©ic  mad)tn  jie  ia  fdbfl  / 
«.g.  locamus,  vendimus,'  ObllC  bap  ©jf  formam  contra- 

Q.q  ♦ *us 
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TLTVLVS  XV.  - 

QUIBUS  MODIS  RE 

CONTRAHITUR  OBLI-  ' 

GATlO. 


RE  contrahitur  obligatio, vcluti mutui  datione. ( i) 
Mutui  autem  datio  in  iis  rebus  conliftit , quae 
pondere , numero,  menfurave  conflant,  veluti  vino. 


DICI,  Wng  ttmtio-  Venditio  fut  <111  £Mlig  I|1  injure  Civili  i 
cr  f>Qt  t&en  Bie  Intention  jtn  jfciuf,  ali  id). 

(0  5£ir fxtbm fct)on  gefagt,  Boji,  rrctl bie  tornet  benPadU* 
nudis  f<tn<  obligationem  Jug<f<J)rie&en , Bicfetben  dQ<rl)(Ul& 
divifiones  contractuum  mad)Ctl  milffui  UtlB  Bd  tl)<tll01  |tC 
t)I€  Veros  coryra&us  in  reales,  verbales , literales  Sc.  con- 
fenfuaies , it)clc!)e  nun  ui  Der  DrBminq  nad)  einntiDcr  foU 
gen  3U1<  Contraftus  fan  nian  init  Icidxer  lernen , 
»CIin  11MII  liurauf  Bic  differente  Inrention  t>tl*  Contrahen- 
tium -iidnung  gicbt,  tvclctx  ftc  Ba&et;  f>at)«n-  UnB  Da  i|I  min, 
trcnil  rcif  DflS  Mutuum  a!lKt)<ll  / t)<r  Creditor  uni)  IXl'  De- 
bitor ginec  Btii(fct : jd)  brauc&e  ©clB  unb  ruia  Borgtn , 
ncmliff)  bcc  Debitor  i Bei'  Creditor  BeiKftt  (Uid) , te  indigere, 
imi'  tvill  Dic  Ictjben , unb  bentfet  a!fo  einer , n>ic  B<r  aubere. 

£)cr  Debitor  flat  Bt<  Intention  ni(t)t  / bd|j  CC  «UDag  g<f(|)Cnr 

rfci JjabciitBifl/  Bcr Creditor [)at Bi< Intention aud)  nicijt, et* 
IBflS  R)<gjllf(ftttl(f<n.  T)tC  Debitor  unB  Creditor  t)(tben  ftr* 
llCt  bie  Intention  r.idlf  t eadem  pecunia  in  fpecie  n>ic« 
txr  gegtbcil  nxrBen  fofl , fonB<rn  nuc  in  eadem  qualitate 
& quantitate.  3)<nil  e$  tll  l)l<r  Bfl$  Objeftum  res  fungi- 
bilis,  quarum  una  alterius  vice  fungi  poteft  ; e$  j|I  fluefo 
Bl<  Intention  B(t , ut  dominium  transferatur.  Salmasius 
1)0 1 Bardi!  qtjltwifftlt  lIllB  *n  Troii.  Mutuum  non  effe  alirna- 

*’  : nni  Bwinxaen  Idugntn  rcoileti  / nxilBtrCre- 


De  mutuo. 


oleo. 


ie  0nd)e  nicfx  rocgfttencfc , fonBern  n>ie* 
6;rfd)lic!Tttbarau5:  Ergo  dominium  non 
Utin  Salmasius  f$  ja  an  jebtc  re  fun- 

• i 't; 


gibiti 


W1' 
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oleo,  frumento,  pecunia  numerata , sere,  argento, 
auro , quas  res  aut  numerando  , aut  metiendo  , auc 
adpendendo  in  hoc  damus,  uc  accipiendum  fiant.  £c 
- . quo- 

gibili  fd)<n  fontltn , quod  dominium  transferatur  s betlft 

Dtranbtre  fan  jie  jo  ttttbrawben/  fonti  mare  ft«  ti)tti i nict)t$ 

niltJC.  Concradus  realisifl,  ubi  res  intervenit , |0H|li(l 
egein  padum  de  mutuo  dando  nad)  l)«n5)i»mi|tt)(n  Prin- 
cipiis i bennnacbbetnDtutftben  3le<bt  i(l$  eineS/  uni)  tbett 
fo  n)0j)l  (in  Mutuum , fi  padum  de  mutuando  intervenit, 
<tl$  mtntl  bie  @ad)t  ftlbfl  interveniret  rodw.  £)i<fe  Contra- 
dus reales  differictn  & nomine  & edentia.  '2)i(  Elfentia 
dependiretoonunicrer Intentioni  t>enn  eimr  mu#  btncfen , 
oieberanbere ; bumuftbentfu»  in  mutuo,  bu  n)olfe|ltnir£ 
n>iebergeben , unbitb  rnup  ebeit  fo  benefen  H*c  fpecies  in 

alium  transfertur  per  mutuum,  dominium  in  hao  fpe- 
cie  transfertur.  ftd)(ft  bu  j«  , Ibeiltl bll  eilltU!  5B(tn , 
SSrobt,  ©elbleobejl,  ermrbcaudjef  cs>  ja ; nietitanb  faqet  / 

' tS  feo  res  aliena.  Salmasius  n)(ir  eifl  dvTth^ituTCf , J)(c 
feitWn  Praeceptorem  fjatte  / al$  beti  Sengebert  JU  Paris,  tDtU 
d)er  it)ii  uu<t)  refutiret  b<tt , n)iebergltt(btn  »on  Wissenbachio, 

~ Tabore  , Hahnio  unb  Fabrotto  geftbcbert.  6S  roar  ebeti 
(in  folebee  Stetit  / roie  bie  Srancifcaner  mit  bent  $abd  Jo« 
«anne  xxjii.  batten:  Ob  Die^rancifcanettin  dominium 
hdtten  ? Otr  \pab|l  fngtt  3a,  fonfl  fbnteii  fte  ia  nid)t$  effen ) 
«bec  iltatutrorteten ; ©te  b&tcn  nur  btn  Ufum.  Quia  er- 
go dominium  in  mutuo  transfertur,  culpa  non  praeda- 
tor. Qu.  Quidfi  quantitas  pecuniae,  quae  tempore  con- 
tradus erat,  fuerit  mutata,  e.  g.  dedi  tibi  roo.  ©dc&* 

ftfct)e  16  ©rofdbtn-©tu<Je  tnit$altf  SEranfen , jeijo  gtlten  fte 
ifc.  ©rofeben,  roas  mu»l  bu  fflirjetjtmieDtrgeltn  ? Retp. 
0*8  fd)Cinet  16  ftnb  16.  & tantundem  tibi  reddere  me  de- 
bere ; aQein  ber  valor  bieftt  i6. ©roftfxn^Stucfe  mit  £ali* 

- JEraufenUegtauf  bem  imterlicben  @<brot.  unb  Rocn.  3ebe 
1 6 • @cofd)tn;©tucfe  jtnb  hodie  nur  geiniinfat  auf  1 1,  ©ro* 
fcbcn , baruber  baben  ffd)  bieStdnbc  aaeoerglicbctis  aber  je« 

• ne  alte  ftnb  auf « 4-  ©roftben  getmmtjtt.  3 )ie  9llten  roartn 
mit  -i.  ©rofdDetl  *d  ferenda  oneta  rei  monetariae  DtCfinugt. 
SHSennict)  nun  bie  i oo.  16.  @rojc&en  ©tueft  batte  eingefcbmoU 
a Qen , fo  batte  id)  ia  2 00.  ©rofeben  tnebr-  Tinus  bat  eS  aud) 
> moblgefajfet/ unbfageterfelbtl:  £r  babelangebarftbeuftit» 
bitet  / unb  bieft*  tvabt  befimben.  Ergo  in  dubio  reftituen- 

Q q $ ' • i* 
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quoniam  nobis  non  eaedem  res,  led  aliae  ejusdem  na- 
tura* & qualitatis  redduntur,  inde  etiam  mutuum 
appellatum  eft  > quia  ita  a ^e  tibi  datur , ut  ex  meo 
'•  tuum 


da  eft  pecunia,  «it id)g empfangm I>a&e , i e.  twnn mati 
nid)t$  txrabtf Det  l)at.  Qu.  3(1  Mutuum  citi  Contradus  bi- 
lateralis,  an  unilateralis,  i. e.  ift  Die  Obligatio  (Ulf  dtUC 
©cite  ? Refp.  Mutuarius  i(l  aOtill  obligirt.  Ti- 

tius aber  fagei:  (gg  If}  Contradus  bilateralis.  Quid  enim 
fi  dixerim:  3$  ItQfyit  DlC  loo.  5Ri()lr.  bi|j  flUf  Michaelis , 
bin  id)  nid)f  obligirt,  bir  ba$  (Selb  bifl  ba&tn  ju  lafltn  i Refp, 
©afi  i|l tin  Padum  adjedum.  ©<ntl regulariter  fati  id)  iS 
ttitbtr  forbern , roenn  bu  ti  gcbcaudjd  baft,  fiati.n,  cum 
fpatio  tamen  juridice  intclledo.  Foanerius  |)at  tineat» 
(tqe  Obfervation  in  fettltn  SeleBis  Juris  gemad)t ; Ob  id) 
mutuum  repetiten  Ifln  Ulico  ? Refp.  gidn  / obec  bo$ 
poft  breve  fpatium.  3d)  Dic  bt(  oacjje  ad  ufum.  hoc 
finito  reddas,  &an  id)  nun  biefe$  tbuti  /fo  t(l  (a  ba$  anbere/ 
itoburd)  id)  biefe$  nitfet  tnel)t  tlnin  fan  / tin  padum  adje- 
dum , & hoc  regulariter  adjicitur  , ut  conftct  de  ter- 
mino folutionis.  Interdum  res  redditur  in  eadem  fpe- 
cie,  roenn  bu  |lc  ni<t)t  gebcautfytl  ba(l,  ex  poft  fado.  ©et  - 
Mutuarius  fanafleKit  Mutuum  ja&Ien , roenn  nic&if  aulge^ 
tnadlttidi  Nam  haec  eft  natura  mutui,  ut  quidem  poft 
, ufum  folvi  debeat  , fed  & ante  certum  tempus  folvi, 
poffit-  Solvere  eft  res  mera:  facultatis.  Interdum  Cre- 
ditor adjicit  tempus , intra  quod  folvi  non  debet , arttl  tl 

btc  Debitor  fidjcriil/  unbmanfdn  (BelOnidjt  glctd)  roiebec 
«njubcinfltn  gtbtncftl.  Finis  mutui  eft  indigentiae  auxi- 
lium. Dum  ergo  non  amplius  indigeo , reddo  , jura 
favent  indigentibus  , hinc  femper  folvere  polium  ordi- 
narie. Unb  rodi  mutuum  ex  indigentia  eiltfprUligen  ijl, 
fo  roar  anfanglid)  mutuum  gratuitum.  Ergo  nullae  ufu- 
rae  prxftabantur , nifi  in  ftipulatione  addudae , bCC  De- 
bitor motate  in  mora  fepn  , obec  nid)f.  Nam  mutuum 
eft  contradus  Aridi  juris  in  hac  parte.  Hxc  eft  na- 
tura mutui  , ut  fit  gratuitum  & ad  ufum  concedatur  s 
hinc  contradus  dicitur  beneficus  , quod  Grotius  obfer- 
▼at.  SBtt)  bm  tornem  roaren  Ufur*  odiofiflimae,  unb  roemt 
aud)  Mora  beroiefen  roerben  forne , fo  gab  e$  nuc  dntftlage  ad 
inter eiTe,  fdlKflCWi^Ufuras,  ftiot  6.  pro  Cento.  #in* 

flW» 
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tuum  fiat:  & ex  eo  contra&u  mfcitur  a&io,  quae  vo-’ 
catur  certi  condictio,  (z) 

De  indebito  faluto. 

§.  1.  Is  quoque,  qui  non  debitum  accepit  ab  es  * 
qui  per  errorem  folvit,  re  obligatur,  daturque  agenti 
contra  eum  propter  repetitionem  condi&itia  actio. 
Nam  perinde  ei  condici poteft,/  apparet,  eum  date  opor- 
tere , ac  fi  mutuum  aceepillet.  ( 5 ) Unde  pupillus , li 

\ ei 

Stgcn  hodie  mufi  bu  bieUfuras  beiabltn , fit  mbgen  ftipuii- 
rei  rowbtn  fet)H , octe  m®t-  2Btnn  /emanb  (Sclb  Ictjfia/  fo 
airb  pi^fumirct,  balber anbtrt  fol®tg gtgtu  S&tjablung 
gatlbUblilbtC  3inf«B  Ifiue.  5BtUIl  btC  debitor  nun  in  mora 
Btnxfen , unb  m®t«  abgcre&ct  ifi , fo  ©trttn  quincunces , 
per  confuetudinem  vero  femifles  ob  raritatem  pecuniae» 
etiam  cum  effe&u  juris  agendi,  admittictl : Dfl  ifi  till  It* 
btnbig  Sltmpcl  / quod  confuetudo  tollat  legem. 

(a)  2Btil  btC  Creditor  fein  mutuum  in  eadem  qualitate  & 
quantitate  tOicDer  fiflbtn  ©iU  i fp  ifi  (bttt  bitftl  bie  Obligatio 
perfonaiis,  unb  ©tnn  btc  debitor  tg  ni®t  roitber  bcjafiltn 
©ili  / fp  fan  bcc  Creditor  CondiAionem  certi  ex  mutuo  ©j(s 
bcr  it)n  anfielicn.  <5S  bcijfcl  £ond>B'tc  certi , btnn  bcc  Cre- 
ditor ©ti|j,  roag/©ieDicl,  unbauf©ag2Jrter  tg  ©icbtr  ba» 
ben  fpfl.  >, 

O)  5£ic  fiaben  0U®  tin  Promutuum.  Cafus  : ^j®  bist  bfc 

m®i«f®ulbifl,  i®  btncfeaber/i®ftn  birf®ulbig,unb$a&» 
It,  I®  bin  in  errore,  bifibUf®Ulbig,  bic  ex  errore  flCjabls 
ttn  ®tlbcr  ntic  ju  reftitui«n  ? Obtc  ict)  bin  bic  ?o.  9l®lr. 
f®ulbig/  i®  benefe  abtc , cs  fipn  1 00.  unb  bcjafiU  1 00. Sftttjlr. 

« Qu-  STOufi  bu  mir  bit  50 . 9i®lc.  bit  i<t>  ju  »itl  btjafiUt,  refti- 
* tuirtn?  Refp.  Affirm.  2>cnn  bu  bafi  ftin  jus  acceptandi, 
unb  id)  fcint  Obligationem  folvendi  qtbabi.  2Ufo  bifi  bu 
CU®  debitor.  gggtbOKlbicftltigtntli®  ad  Quafi  Contra- 
ftu* > btnn  ©jnn  i® indebite  gcwbltt  babt  / fo  fiobt  i®  ni®f 
contrahirct.  & ifi  bal)CC  tin  Promutuum  ©it  (in  Mutuum 
, iuconfiderictn/  tlifi,  all  ©tnn  i®  bir  ©urcfli®ba$®tlb 

gcUbnct  bdtlt.  Dum  erronoe  folvi , nihil  donavi , nec  tu 
jus  habes  pecuniam  acceptandi.  SUfftfitQC  i®  <M  condiAio- 
nem  certi , ©tnn  bu  bit  ©a®t  HO®  fiaft.  SEBtnil  abtc  res 
coofumtibilis  ©det,  i®  fltt  Condidioftcm  indebiti. 
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ci  fine  tutoris  auctoritate  indebitum  per  errorem  da- 
tum e fi,  non  tenebitur  indebiti  condi&ione  , non 
magis  quam  mutui  datione.  Sed  hsc  {pedes  obliga- 
tionis hon  videtur  ex  contra&u  coniiftere  : cum  is , 
qui  ioivendi  animo  dat,  magis  voluerit  negotium diC- 
trahere  > quam  contrahere.  (4) 


Vid.  Mxrillws-  b.l.  e.  g.  100.  thaleri  indebite  foluti  ex 
*eito  condicuntur,  |<J.  (?imec  SIDein  indebite  foluti  ex 
indebito  condicuntur.  (£jSf6nilWtbitC(Ulfqu*ftionesfa&i 
(Ut:  An  alter  debuerit?  quid?  35«)  fcCM  g(UU|«J  fbnfl 
frfjtoeren  £illli  de  cendifttenc  indebiti  brftUrtjt  td)  **  Digcftis 
Die  Sitgul : Is  debitor  eft  , qui  naturaliter  debet.  2BtC 

^ nid)t  (inmal)l  naturaliter  fdjuloia  iftv  btn  ten  tnon  aud)  nid)l 

" pro  debitore  haltttl-  Die  Condidio  indebiti  a&eF  f)flt  nt(t>t 

• ffatt , rocnn  idb  e$  getoufl  / toenn  btr  anbtrc  noct)  barju  tS  rnic 
«efagtt/  id)  fep  ifyitt  nue  fo  uno  fo  t)iel  fd)ulbig ; fcenu  rmnnirt) 
ibmlxftn  0l)nge<Mt)fetmet)rb;5at)lC  indebite,  tunc  re  vera 
donaffe  videor.  '■©enn  ict)  ti  nber  nid)t  gertuifl , fo  i(l  citi 
error  fadi  porl)flnO«n  Donatio  praefumi  non  poteft  » li* 
beralitas  enim  deliberatum  animum  requirit  & confi- 
lium. 

(4)  35«)  timm  Pupillo  ifl  bielfaUS  tt»aS  befonbeceg : Si  pu- 
pillo ex  errore  folverim  indebite  1 00.  condici  nequeunt. 
00  decidictt  t)tCC  b(E  Inoperator,  veterem  JCtum  Licinium 
Rutum  feeutus.  58tC  fyttfftt  btd),  btin Pupillo  jafolen  ? Slfld) 
bec  gefnnben  Setnunfft  heifftt  «i! : SBarum  foU  er  locupletior 
IDtCbtn  cum  damno  folventis  ? LiciniusRufus  ctbcr  fttgtt : 
Cur  folvit  ? Ditant)  «71  rcartn  contrair  , uni)  t)ic  Praxis 
ijl  flud)  Dam>iel)«r.  Licinius  Rufus  fagft:  In  poenam  fpfl 
6(C  folvens  pupillo  ftint  ©lltttttlCDtrlitCtn  > tXttn  dum  fol- 
vit , hat  tr  tine  roitbtigt  Praefumtion  , er  molit  btn  ^upiQtn 
fcttritgm , tino  ftd)  feines  unoerftant>$  ju  feinem  SBorttjeil  mifi* 

fcraudltn-  3|1  mm  J-  Titius  bem  Maevio  Pupillo  @)tib 
fCf)lUE»iq  unb" be jat>let  folcftf 8 fine  totoris  autoritate, 
vius  abec  D{«l)ut  DaS<5tlb/  fo  ifl  Titias  gthalten/  ftlbiatS 
Itoc!)  tiratabl  JU  fttjaljltn  , nec  poftea  condidio  indebiti 
locum  habere  poteft.  I§  enim , qni  folvit  pupillo , ma- 
gis diftrahit,  quam  contrahit.  @U  (MbtrS  tff  Cg,  TOtnn 

b«S btiatyltt  ®elD  tsorfxtnbtn  ifl,  baftnbet  bieffitgul  flatt; 
Mano  cum  alteritu  damno  locupletior  fieri  debet. 


’ , Quibus  modis  oe  conTrah.  obli«.  tfi-x 

De  commodato.  \ < ■ ■ 

§.  z.  Item  is , cui  res  aliqua  utenda  datur,  irfeft, 
commodatur ; re  obligatur  , & tenetur  commodati 
a&ione.  (5)  'Sed  is  ab  eo  , qui  mutuum  accepit, 
longe  diftat.  Namque  non  ita  res  datur,  ut  ejus  hat : 
Sc  ob  id  de  ea  re  ipla  reftituenda  tenetur.  Et  is  qui- 
dem, qui- mutuum  accepit j li  quolibet  fortuito  cafu 
••  • ->  ami- 


(5 ) 3)fl<  Ctmmcdatum  id  (ili  Contradus  nominatus,  ®ie 
Mutuum  i Denti  id)  l)0be  certam  aftionem , li(JHlid)  a<ft»o- 
nem  commodati.  Commodato  |fi  ttiebcr  bh  indi- 

gentia Die  taufa  ; Desmegeu  erfuct)cfl  Du  inid) , id)  foH  Dic 
Den  Ulum  libri  gebtn  gratis  Ollf  CltlC  0CtbiffC  jjctt  / $i£  Dabilt 
uiujj  :d)  Dirs.Ujfen.  (£0  ifi  gratuitum  5 Demi  n»enn  id)  ein  Pre- 
tium gebt  / fo  i|I  (8  Locatio  Condutftto.  35Ba 0 Jjabe  id)  QbtiC 
tlUIl  fumat  lntenrion  in  commodato  contrahendo?  Rcrp. 
S)(C Commodatarius  indiget  aliqua  re,  (C  tBifl  ettTdS  i)0li 
Dtm  Commodante  f)abui ; tCC  Commodans  i|l  f(in  gUtCC 
i SreunD , Der  gicbt  <8  itjm  umfonji , ®eld)e$  nid)t  gefd)at>c, 
nxnn  ec  fein  guter  3mmD  nidbt  rcdre-  2)<c  Commodans 
i ^tfilkc  flrrk6n>ot)l  nid)lDi(Intention  , Dic  rem  commoda- 
tam jU  alienircn;  Det’  Commodatarius  1)01  <UKt)  fctn  anDCC 
' SIbfeben , al8Die@ad)e  ju  reftituiren,  tiid)t  abee  fotd)«  iu 
Mjalten  / er  ®t(l  eben  bae  rciefeergeben , nid)t  ein  fimile, 

* «c  roifl  ebenba$  •jjferb  / eben  ba$  JEleiD , nit&tein  anbcres  roie* 
bergeben.  urib  Diefe  Intention  fd>lteffe  id)  in  (in  bcfonbec 
JKortein,  id)  gtbc  btefem  Contrafl  «inen  bcfenbernSinnuH. 
2Bic  ©eutfdben  l)ab«nfem2Bcrt,  ba$  Commodatum  unD 
Mutuum  pon  einanbcrju  un«rfd)eiDcn , rcir  broudwi  immee 
cincrkn  horter:  Ubnen, levbc n,  borffcn;  Dod)  nimtirt 

• manarnt  borejen/  erborqcn  bet)m  Commodato,  unbbewn 
Mutuo  tebnen/  leyfeen.  3nj®ifd)Cn  ijl  Dod)  cirt  reeller 
UltlcrfcbeiD  Dorbanocn-  Commodatarius  indiget , ComnJo* 
dans  dat  , ille  accipit  > jefler  ^Ctt  Dt(  Intention , (8  gratis 
JUftabtll/  bcr  Commodans, (8  gratis  jugtbeil.  3)«Com- 
modararius f)(UD(C Intention  , ebCllDn$,  idem  illud,  nid)I 

■ ein  fimile  JU  g'b(M/  ber  Commodans  Dentf it  (benfo.  <£8l!l 
cill  Contraflus  bilateralis , (8  QCfd)icf)£l  commodo  tuo  , Data 

i fed  reftituas  NS.  eandem  rem, 

fioa  deteriorem. 

w 
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amiferitj  quod  accepit;  veluti, incendio , ruina,  nau- 
fragio , aut  latronum  hoftiumve  inairfu  ; nihilomi- 
nus obligatus  remanet.  At  is,  qui  utendum  accepit, 
*fane  quidem  exadtam  diligentiam  cuftodiendar  rei  prae- 
diate jubetur,  nec  fiifHcit  ei  tantam  diligentiam  ad- 
hibuille,  quantam  luis  rebus  adhibere  lolitus  eft,  fi 
modo  alius  diligentior  poterat  eam  rem  cuftodire; 
led  propter  majorem  vim  majoresve  cafus  non  tene- 
tur,  fi  modo  non  ipfius  culpa  is  caliis  intervenerit. 
Alioqni  fi  id,  quod  tibi  commodatum  eft  domi, per- 
egre tecum  ferre  malueris,  & vel  incurlu  hoftium 
praedonumve , vel  naufragio  amileris , dubium  non 
eft,  quin  de  reftituenda  ea  re  tenearis.  Commodata 
autem  res  tunc  proprie  intelligitur,  fi  nulla  mercede 
accepta  vel  conftituta,  res  tibi  utenda  data  eft.  Alio- 
qui  mercede  interveniente,  locatus  tibi  uftls  rei  vide- 
tur. Gratuitum  enim  debet  eile  commodatum.  (6) 

...  ' ■ ' : ■ i -.5  ‘ , - Dt 

(6)  2>a  bit  res  commodata  reftituiM  ©etbt»  ttUlji/  »it  id) 
fDlfbe  bcfommctl  habe  , ergo  muj)  raatl  exadiffimam  dtli- 
r,f gentiam  atKDtribftl , ut  falva  fit  res,  mati  mu§  culpam 
leviffimam  tKCtlUibM  Ba  t)U  IUM  culpam  praeftictfj  mufi/ 
fO  ruicb  bd$  dominium  rei  commodat*  ni<t)f  transferititl» 
bennbafjbec  Commodans  i$n»eiUn  ciut  anbtt*  @ad)«  ©itbtc 
nthrntn  miip , gefcbicbtt  per  accidens,  gg  ifl  alfo  bite  no* 
(big  , bit  doftrinam  de  culpa  prxftanda  (ilJjUftballCtl  t 
linb  beitfolacnbtn  Contradlibus  Jll  praemitticoi.  Culpa  btif» 
fiet  fo  Biti/  alg  negligentia,  ex  negligentia  oritur  damnum, 

- Iltlb  ijt  (i  in  effedu  cintcltp  / Ob  iri)  tin  damnum  ex  cqlpa 
®bec  exdolotltipfwbt.  3tTbCl)bcligdatn  mu|bafi damnum 
refarcirel  ©trbCR.  20 0 «in  damnum  i|t , ba  (fl  Cltt  vacuum. 

• Bitfftl  vacuum  milfi  erfe^Ct  ro  rbetl  / ergo  damnum  etiam 
ex  culpa  datum  refarciendum  eft , utlb  btifftt  in  jure ; 
Culpa  eft  pr*ftanda^  (SicicbMtt  rtbtC  bit  Diligentia  ifort 
Gradus  l)flt  , MUllid)  i ) eft  diligentia , quam  praeftant 
omnes  hotnines  naturales,  .i)  diligentia,  quam  paterfa- 
miiias , quam  quilibet  bonus  paterfamilias  prseftat , fril. 
exafla,  j)  diligentia  exadtiffima  fupra  modum  patris- 

femiiiw.  uno  ©0  btrtftic&tn  Diligentia  maiifltlt,  ba  ift 

Ncygli- 
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Quibus  modis  re  contrah.  oblig.  6i$ 

De  depofito.  ; • 

$.  3.  Praeterea  & is,  apud  quem  res  aliqua  depo* 
nitur,re  obligatur,  teneturque  adione  depoliti,  quia 
% ipledeeare,  quam  accepit,  redimenda  tenetur* 
Sed  is  ex  eo  lolo  tenetur,  ii  quid  dolo  commiferit : 

cul- 

Negligentia.  Qllfo  tDirt)  flHCt)  Die  Culpa  in  il)rt  Gradus  tinf 
qtlbciltt.  Qui  ergo  non  eft  fumme  diligens  , ille  eft 
leviffime  negligens  , ibi  eft  leviffima  culpa  , ©dd)e  btE 
diligentia:  exacftiffimx  tntgcgw  gcflftt  ttifb.  Culpa  levis 
aber  iDirl)  b«C  Diligenti*  exaetx , uni)  Culpa  lata  Dtttt  cr» 
jl(n(8rab  Det  Diligenti*  tlllqtgen  gcfe^l.  In  Commodato 
iflti  otwnidjtgcnug,  baf  DumilDtcre  commod.ua  umg«» 
rcie  tnucem  DctnigtH , bnniufl  oorfi<t)nflcr  Damtt  um* 

, U!lb  Daljao  Olld)  culpam  leviffimam  pracftiren.  °^d) 

tuill  Die  ©ad)t  ©iebec  l)aben,  »ie  id)  jte  Dir  gegeben  ftobe; 
SBcmt  (leDtcDetbciill,  fo  ift  e6  nid)t  mtJ)C  haec  res , prout 
dedi.  Ergo  Rtuft  Du  Dtcl  bcffcc  umgetieu  mitfrcmDen  ©adxn, 
aigmilbeineneigenen;  Culpam  pr*ftes  omnem,  etiam  le. 
vilfitnam,  exa&iffimam  diligentiam  adhibere  debes.  Ca- 
fum  fentit  dominus , j.(g.  id)  (ebite  oon  Dir  eiiien<gpiegel, 
in  meine  ©tube  ju  l)dngen , Du  nmiTctftf , unb  |td)tft  aud> , 

‘ Dap  td)  i&n  aufbdiige.  <£s  roirfft  nuc  etner  in  bie  ©tube , utt* 
Iriffl  ben  ©piegel.  Non  ergo  haereo  in  culpa , nihil  prat- 
fto.  Siber  n)ie  rcenn  ber  Utnflanb  Darjn  fotmnt  / td)  cuffe  ei* 
Betit  nad) : Contra , bec  wirfft  nad)  mic  unb  ©icffi  ben  ©pie» 

* flelenoroet),  teneor  ego  ob  culpam,  £)ie  otun  3unflen 
braud)en  biefc  SBortec  culpa  lata , levis  Sc  leviffima  nid)( 
«Beieit/  fon'<ru  tjaben  anbere.  £)n  fanft  aud)  fpr«d)cn : Ne- 

gligentia  eft  vel  maxima  , vel  mediocris , vel  minima. 
@ie  i(l  ein  quali  - delitftum,  li  fubtiliter  ratiocinemur. 

• SDeiin  fubtiliter  finben  roii’  dolum  ba bet).  3Bec  ba$  nid)t 
tbiit,  mi  a*  ibtin  lolte,  ille  male  agit,  gftan  bat  nicbt 
n&i&ig,  baflman  aufbie  ©eneral  3Ugul : Ubicunque  ver- 
fatur  utilitas  vel  unius  vel  utrimque  &c.  Jlifiu*  (au(fc* 
3)u  fpcidJfl : 0 Ubicunque  unius  tantum  utilitas  vena- 
tur,, ibi  prxftatur  culpa  etiam  leviffima.  a)  Ubicun- 
que utriusque  verfatur  utilitas  , ibi  prxftatur  Culpa  Ie- 
ris. 3)  Ubi  alterutrius  plane  non  verfatur  utilius, ibi 
prxftatur  tantum  culpa  lata.  £)jc  Natura  negotii  gjtbt 
wir  flUid)  Ocn  gradum  diligwuiar  fln  Di?  #flnD>  Qu.  «®«n* 
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T1TVLVS  XV.  - 

QUIBUS  MODIS  RE 

CONTRAHITUR  OBLI-  " 

GATlO. 


De  mutuo, 

RE  contrahitur  obligatio, vcluti mutui  Ratione. (i) 
Mutui  autem  datio  in  iis  rebus  conflftit , quse 
pondere , numero , menfurave  conflant , veluti  vino  > 
l t.  ■ oleo, 

. - * t 

ftus  roifftn/  ex  jure  civili.  33er asamc  fauffet # unb  me# 
t)icl/  maf>  Emtio- Venditio  fur  ei»  2>ilig  ili  in  Jure  Civili » 
erl)<uab«r  ebenbie  intention  itn  Slauf,  al$  ici). 


(i4)  9&iri>abmftbon  gefagt,  bcifi,  ircil  ble  torner  txuPaftls 

nudis  tttltt  obligationem  WgtfCf)ritben  , tilcfelbcn  «Q<rl)aitl> 
divifiones  contraduum  RUI^cn  muffcil  UllD  M flC 

Ilie  Veros  conjraifhxs  in  reales,  verbales  , literales  Sc  con* 
fenfuaies , n3eid>e  nun  iti  bec  £)rbminq  nacb  einanbtr  fbU 
gen  Slflc  Contraftus  fati  man  init  leicbter  lerrnit , 
»<nn  111(111  HUC  CUI f bie  differente  Inrention  bet’  Contrahen- 
tium 2id)tunq  qiebt,  roelftjc  ftc  babet)  basen-  llnb  bn  ifl  nun, 

, tremi  n>ic  ba$  'Mutuum  anfeben  / ber  Creditor  unb  bci  D«- 
bitor  einer  benefet ; 3cb  braucbe  ©elb  unb  roia  borgen , 
tiemlicb  bec  Debitor  ; bei'  Creditor  bendet  aucb  / te  indigere, 

uni'  miflbic  Ugben , unb  bemfet  olfo  einer , mic  bec  anbtrt. 

2)er  Debitor  bctt  bie  Intention  nic^t  / bcifi  ec  etroag  gefebttu 
tfet  l)abcn  rotQ  / bec  Creditor  bat  bie  Intention  aueb  nid)t/<t« 
mas  meguifcbeucfen.  2)ec  Debitor  unb  Creditor  bflben  fer* 
fiet  bie  Intention  p.icbf , Daji  eadem  pecunia  in  fpecie  n>ie* 
bec  gegeben  merben  fo(l , fonbern  nuc  in  eadem  qualitate 
& quantitate,  ©enti  «$  id  blM*  b(t$  Objeftum  res  fungi- 
bilis,  quarum  una  alterius  vice  fungi  poteft  } «g  ifl  (UUfe 
tie  Intention  b<t  / ut  dominium  transferatur.  Salmasujs 
bot  bQCdll  gejttxifftlt  unb  tnTrnft.  Mutuum  non  effe  altena- 
tionem,  folcties  uni  begmcqen  Idugnen  roollett  l treil  bec  Cre- 
ditor in  mutuo  bie  @cicbe  tiicbc  roegfcfcencfe , fonbern  mie* 
bCC  bflben  molle.  (£rfCt)IU|Tltbarcni$:  Ergo  dominium  non , 
«ransfcrtur.  Saimasuw  t)4tU  «I  /a  CIR  j«tCC  rt  fun- 
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oleo,  frumento,  pecunia  numerata,  atre,  argento, 
auro , quas  res  aut  numerando  , aut  metiendo  , aut 
adpendendo  in  hoc  damus,  uc  accipientium  liant.  Et 

quo- 

gibili  fci>cn  fonnm , quod  dominium  transferatur  5 bintt 
Dtrflnberc  Inn  fie  ja  ocrbtaucben  / fonfi  ©are  ftc  tbm  niibig 

nu^t.  Contradus  realis  ift , ubi  res  intervenit , fOHliifl 
eStifl  padum  de  mutuo  dando  nad)  bmjKotnifcbcn  Prin- 
cipiis s bennnacbbcrnDcutftbtn  i3lect)t  ift$  «ne«/  unb  ebm 
fo  root)t  Ctn  Mutuum , fi  padum  de  mutuando  intervenit, 
«1$  rocntl  bit  ©ad)C  ftlbft  interveniret  ©(ICC.  Diefe  Contra- 
dus reales  differicen  & nomine  & edentia.  Edentia 
dependiret 6011  U!l|CCeC Intentioni  btllll  titUC  ntUff  DmifM  , 
©ie  bcr  anbere ; bu muli benefen  in  mutuo,  bu  ©oileftmirS 
nxebcrqebeii , unb  id)  mup  cbcu  fo  benefett  H*c  fpecies  in 
alium  transfertur  per  mutuum,  dominium  in  hao  fpe- 
cie  transfertur.  $)a$fhbe(Ibuia , ©Cimbueilltfll  5Btinf 

&robl,  ©clblcubcft,  erotrbrauctjet  e^ia ; nicmaHb  fagtt/ 

fet)  res  aliena.  Salmasius  ©ar  Ctn  «Vr#J«  , btt 
feinen  Praeceptorem  EjattC  / al8  bttt  Sengebert  311  Paris,  tDth 
eber  ibu  uu<t>  refoticti  l)ot « n>tcDergl(tcf>«it  oon  Wissenbacmq, 

~ Tabore  , Hahnio  unb  Fabrotto  gefct)d)tri.  6$  ©ar  cbcu 
«in  foldjer  ©trett/  ©ii  bie  grancifcancr  mit  bem  $abil  Jo- 
kanne  xxill.  batttn : Ob  oie^rancifcamr  <in  dominium 
bdttcn  ? ©cr  ']tab|l  foq«  3a,  fonfi  fonte»  fie  ia  nid)t$  «ffcn » 
abte  jttammortettn ; ©te  batttn  nur  ben  Ufum.  Quia  er- 
go dominium  in  mutuo  transfertur,  culpa  non  praelita* 
tur.  Qu.  Quidfi  quantitas  pecuniae,  quae  tempore  con- 
tradus  erat,  fuerit  mutata,  e.  g.  dedi  tibi  100.  ©d(f)* 

fifctje  t6  ©rofd)m.©ttnJe  mit$al$  Kraiifen , jcijo  geltenfte 
iB-  tfcrofdjtn,  ©as  muti  bu  mir  11(51  ©ieocrgcicn  ? Reip. 
©$  fcbeinel  16  ■ ftnb  16.  & tantundem  tibi  reddere  me  de- 
bere i aflein  bervalor  btefec  K.©rof(btn:©tucfe  mit  £atf* 

- Jtcauf«nliegtaufbtminmclicf)tn  ©ct)rot  unb  Rom.  ffebe 
. 1 6 • ©rofd)t  © ©tuefe  finb  hodie  nur  gemuntjet  auf  n.©ro* 

f(ben,  barubecbabcnfid)  bie@tanbe  aaebcrglitbctu  aber  jt=> 

• nc  alie  finb  auf  u-  ©rofiben  getmmtjtt.  Sic  9Hten  ©aten 

mit  Z.  (Srofdxn  ad  ferenda  onera  rei  monetaria;  OttQnHgt- 
SKennicbnunbie  100.  i<?.©cofdxn  @lucftt)du«cingcf(hmoh 
a l}cn , fo  b&teicb  ia  200.  ©rofcbenmebr-  Tmus  bat  c$  autft 

- ©oblgefajfet/ unbfaget«cfelb|l:  (Scbabelangebarfrbeuftit* 

fcirct , llllb  Ditftf  ©a^l'  bcftmbtn.  Ergo  in  dubio  reftituen- 

Q q 5 ' • , da 
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'quoniam  nobis  non  eaedem  res,  led  aliae  ejusdem  na- 
tura: Sc  qualitatis  redduntur,  inde  etiam  mutuum 
appellatum  eft  •>  quia  ita  a ane  tibi  datur , ut  ex  meo 

tuum 


da  eft  pecunia,  »jt  Cinpfongtn b<tbe , i o.  OJWtl  18(11! 
nt(f)t$  wra&cetw  i)at.  Qu.  3fi  Mutuum  tin  Contradas  bi- 
lateralis, an  unilateralis,  i. e.  ift  bie  Obligatis  flijf  tintt 
0cite?  Refp.  Mutuarius  ifl  aUtill  obligirt.  Tt- 

tius  aberfaget:  (|j  ifl  Contradus  bilateralis.  Quid  enim 
fi  dixerim:  3$  Ut)l)t  bit  too.  3H()lr.  6$  aitf  Michaelis, 

btn  id)  nid)t  obiigirt,  bir  ba$  ©tlb  bi|j  baljin  iu  laffw  i Rcfj», 

3)a$  ijl  tin  Padum  adjedum.  ©enn  regulariter  fati  ift)  ii 
ttitbtc  forbtrn , rocnn  bu  ti  gtbcaucb«t  l>afi , flati  .n , cum 
fpatio  tamen  juridice  intelledo.  Fornerivs  |)at  tineat* 
tiqe  Obfervation  in  ftintn  SeleBis  Juris  gemaft)!  : D&  id) 
mutuum  repeiittn  ffln  illico  ? Refp.  Sfttin  / abtt  btXfc 
poft  breve  fpatium.  let)t)<bic  bit  ^actjt  ad  ufum.  hoc 

finito  reddas.  £an i(b nun  bitfcl itjun /fo i(lia  balanbert/ 
niobnrd)  id)  bitft $ ni$t  inet)c  (l)un  fan  / tin  padum  adje- 
dum , & hoc  regulariter  adjicitur  , ut  conflet  de  ter- 
mino folutionis.  Interdum  res  redditur  in  eadem  fpe- 
cie,  «ptnnbufteni<f)tgtbcauft)etl)<ift,  <x  p°ft  ftfto-  Det 
Mutuarius  fan  aUtjtit  Mutuum  ja^Itrt , uxnii  nicfyS  flulgt* 
madlti  ijl  s Nam  haec  eft  natura  mutui , ut  quidem  poft 
ufum  folvi  debeat  , fed  Sc  ante  certum  tempus  folvi/ 
poffit.  Solvere  eft  res  merae  facultatis.  Interdum  Cre- 
ditor adjicit  tempus , intra  quod  folvi  non  debet . avtnil 

btr Debitor  fitbtc  ift  / unb man  ftin  ffitlbtiidjt  qlcid)  roitbtc 
«njUbfinfltn  gtbtndPfl.  Finis  mutui  eft  indigentiae  auxi- 
lium. Dum  ergo  non  amplius  indigeo , reddo  , jura 
favent  indigentibus  , hinc  femper  folvere  polium  ordi- 
narie. unb  roeil  mutuum  ex  indigentia  entfpningtn  if!, 
fo  ttac  anfdtiglid)  mutuum  gratuitum.  £rgo  nullae  ulu- 
rae  prxftabantur , nifi  in  ftipulatione  addudae , btC  De- 
bitor modfte  in  mora  feijn  / Obcc  nict)t.  Nam  mutuum 
eft  eontradus  ftridi  juris  in  hac  parte.  H*c  eft  na- 
tura mutui  , ut  fit  gratuitum  & ad  ufum  concedatur  s 
hinc  eontradus  dicitur  beneficus  , quod  Grotius  ebfer- 
▼at.  SBtt)  bttl  tornem  tparen  Ufurae  odiofiftimae,  unb  WtHtl 
cuct)  Mora  btroitftn  roerben  fonte  ,fogab  e$  nuc  tint  X laqt  ad 
intereHe,  f(jt)t  flUbife  Ufuras , f«0t  6,  pro  Cento.  £in* 

QW 
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tuum  fiat : & ex  eo  contradu  nafcitur  adio , quse  vo- 
catur ecrti  condidio,  (z) 

De  indebito  foluto. 

§.  i.  Is  quoque,  qui  non  debitum  accepit  ab  e®* 
qui  per  errorem  folvit,  re  obligatur,  daturque  agenti 
contra  eum  propter  repetitionem  condiditia  adio. 
Nam  perinde  ei  condici poteft,y?  apparer,eum  dure  opor- 
tere , ac  fi  mutuum  accepiilet.  ( $ ) Unde  pupillus , fi 

x ei 


gtgcn  hodie  mufl  bu  bltU  furas  btjafilctt , fit  ttlOgCn  ftipuli- 

ret  toerbei  t ftt)H , ocec  nicfit-  SHSenn  jemanD  @«Id  kofict  / fo 
ttirb  pijefumiw,  ba£  btr  atibtre  |ol<bt$  gegtn  93tjablung 
£<lllbUbli<btc3tnf«H  tfiue.  SSttm  btr  debitor  t:un  in  mora 
flttotfm , unb  nicbtf  abgtrebti  ili , fo  nxrttn  quincunces , 

per  confuetudinem  vero  femifles  ob  raritatem  pecunias, 
etiam  cum  effe&u  juris  agendi,  admittird ; £)(1  ifl  (in  It* 
btnbig  Sjettipd  / quod  confuetudo  tollat  legem. 

(a)  SQ3eil  Der  Creditor  feirt  mutuum  in  eadem  qualitate  & 
quantitate  tOUDer  ijCt&tn  t»iB  i fo  i|I  tbttt  bttftf  DU  Obligatio 
perfonalis,  unb  tt)«nn  DCC  debitor  ($  nid)t  ©idKC  t)(j«l)l(n 
Q)tll  / fo  fan  bcc  Creditor  Cond‘ Aionem  certi  ex  mutuo  ©i(* 
btribnnnileutn.  fitifftt  QoiuUmo  certi,  benn  btr  Cre- 
ditor rotif),  nxtf/roit&icl,  unbaufnxtf9lmc  ti  coieDer  b«»  , 

ben  foll.  ' . : 

(j)  2BiC  fiatxn  (Ultb  (in  Promutuum.  Cafus  : ^ 6in  bic 

m4)t«  fcfiulbifl , icb  btncf  e abtr  / icb  fet)  bic  fd>u(bt9 , unb  jab» 

U,  icb  bin  in  errore,  bi(lbuf$ulbig,  bit  ex  errore  fltjabl* 
ten  (Selbcr  mit  ju  reftituirtn  ? Dbtc  icb  bin  bic  ?o.  3lti)lc. 
fcfiulbig/  id)  bcntft  abec , e$  fton  1 00.  tmo  btjafilt  ioo.gitfilr. 

, Qu.  SRufl  bu  aiic  bie  *o . 3itblc.  bie  icb  iu  oiel  tojabltt,  refti- 
tuirtn ? Refp.  Affirm.  £>(nn  bu  ba(I  fein  jus  acceptandi , 
unb  ifb  fcint  Obligationem  folvendi  gtfiabt-  211fo  6ijl  bu 
audi)  debitor.  (£« gtboctl  bicfcS  eigtntlicb  *d  Quafi  Contra- 
<ftus;  btnnrown  icb  indebite  gtjabUll)ab</  fo  fiabe  icbnicbf 
contrahirtf.  ifl  bal)(r  (in  Promutuum  ©it  (in  Mutuum 
ju  confiderictn  / es  i|l , al$  ©tnn  ifb  bic  rourcflicb  baS  ©tlb 
gdtbnct  t)dtte-  Dum  erronae  felvi , nihil  donavi , nec  tu 
jus  habes  pecuniam  acceptandi.  9Ufo4!(QC  i(b  <111  condidi»* 
nem  certi , totnn  bu  bie  ©cub«  nocb  baff . 3Ptnn  abec  res 
coofumtibilis  fi((H  i$  (Ut  Coodidioacm  indebiti. 
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ci  fine  tutoris  auctoritate  indebitum  per  errorem  da- 
tum eft,  non  tenebitur  indebiti  condictione  , non 
magis  quam  mutui  datione.  Sed  haec  fpecies  obliga- 
tionis hon  videtur  ex  cbntra&u  confifterc  : cum  is» 
qui  fioi vendi  animo  dat,  magis  voluerit  negotium  difi- 
trahere  > quam  contrahere,  (q) 

De 


Vid.  Merillmjs  h.l.  e.  g.  ioo.  thaleri  indebite  foluti  er v 
eeito  condicuntur  , to.  ©met  SlBtifl  indebite  foluti  e* 
indebito  condicuntur.  fortltltt  l)itC  ailf  quaefliones  fsufii 
an:  An  alter  debuerit?  quid?  33ct)  fitlfl  flflMjCB  fonjl 
fCt)tt)ereilXitui  de  condiBienc  indebiti  br<Ul(t}C  id)  /*  Digeflis 
bie  Sftgul : Is  debitor  eft  , qui  naturaliter  debet.  5®<C 

^ nicl)(  cinmal)l  naturaliter  [djuloig  iftv  Dcn  fati  man  aucf)  nictl 

" pro  debitore  balldl-  ©it  Condiftio  indebiti  afcef  t)CU  llitftt 

t fiber , wctin  tdb  aemufl  / rotnn  Dtc  auDtcc  nod)  Danu  e$  rnic 
gefaget/  ict)  fep  it)ni  nue  fo  uno  fo  »«l  fcbulDig ; Dtmi  nwinicf) 
tf)lttbcfftn  0l)n9(ad)tetmetirbijal)le  indebite,  tunc  re  vera 

- donaffe  videor.  5BDcnn  id)  t$  flbtr  ni(f>t  geroufl , fo  i(l  citi 
error  facfti  00rl)atlD<n-  Donatio  praefumi  non  poteft  i li« 
beralitas  enim  deliberatum  animum  requirit  & confi- 
lium.  - 

(4)  95«)  eimm  Pupillo  ifl  DieSfaag  cttoaS  btfonDereg:  Si  pu- 
pillo ex  errore  folverim  indebite  1 00.  condici  nequeunt. 
00  decidicet  l)icr  DtC  Imperator,  veterem  JCtum  Licinium 
Rufum  feeutus.  20  cr  wjfrtbictbbtin  Pupillo  jabltn  ? 9lad) 
bec  gtfsnDtn  SBernunfft  Deiffct : 255at’um  foll  er  locupletior 
ttttfDcn  cum  damno  folventis  ? Licinius  Rufus  abet'  fCtgtC  : 

Cur  foivit  ? ©ieanDern  trartn  comrair , unD  Dic  Praxis 
1(1  atidf)  DartOieDtr.  Licinius  Rufus  fagtt : In  poenam  fofl 
bec  folrens  pupillo  fitine  ©HttllttCDCtliCCCns  Dtntt  dum  foi- 
vit, l)at<CCm«n>icDngcPr3efumtion  , errooQe  Dtn^upiOtn 
betrtegen , unD  jtd)  feineg  UneerflanDg  ju  feitttinSBorttjcil  mifb 
feraucbcn-  3(1  nun  J.  ®.  Titius  bent  Maevio  Pupillo  ©elD 
fd)UlDig  unb  6ej«&lttf0ld)fS  fine  totoris  autoritate , pec  Mae- 
vius abee  ocrtbut  D«g©clD/  fo  iji  Titias  gefjalten  / felbtaci 
I10d)  tinmabl  iit  , nec  poftea  condiftio  indebiti 

locum  habere  poteft.  Ii  enim , qni  foivit  pupillo , ma- 
gis diftrahit , qnam  contrahit,  ©n  anDerS  «(1  C$,  ICtntl 

Dag  bcMhltc  ®elD  Bori)anDcn  if!,  DaftnDci  Dicftegul  flatt: 

Hemo  cum  alterius  damno  locupletior  fieri  debet. 


1 


V Quibus  modis  re  conItlah.  oblic  . i 

De  commodato . ■ < 

t* 

§.  x.  Item  is  , cui  res  aliqua  utenda  datur,  idell:, 
commodatur;  re  obligatur,  & tenetur  commodati 
adtione.  (5)  'Sed  is  ab  eo,  qui  mutuum  accepit, 
longe  diftat.  Namque  non  ita  res  datur,  ut  ejus  hat : 
Sc  ob  id  de  ea  re  ipla  reftituenda  tenetur.  Et  is  qui- 
dem, qui- mutuum  accepit;  li  quolibet  iottuito  calu 

•'  • ...  ami- 

(s ) ©0 i Ccmmcdatum  id  cill  Contradus  nominatus,  ©it 
Mutuum  i bCMl  id)  ftflbC  certam  adionem , jiCinlid)  adio- 
nem  Commodati.  $Sci)ttl  Commodato  i|l  micbtc  bic  indi- 
gentia bie  taufa  j bcgrocgcii  erfud)c(i  bu  tnid) , id)  foH  Dic 
" bcn  ufum  libri  gtbtn  gratis  aiif  tine  gtroiiTe  jjtil  / bi$  b«f)in 
muf  ;d>  Dirs  Ufftn.  (£5  ifi  gratuitum  ^ bcnn  retrm  id>  tm  Pre- 
tium gcbt  / fo  i(l  tg  Locatio  Condudio.  3Cflg  l>abe  id)  ClbcC 
nuil  fui  cifl*  Intention  in  commodato  contrahendo  ? Rerp. 
X)cr  Commodatarius  indiget  aliqua  re,  tC  tDlQ  ttffdS  |>0ttv 
btm  Commodante  ()ab«II ; tCC  Commodans  ijt  fcin  gutte 

i greunb,  Der  gitbt  es  iftm  umfonjl , n>eld)egnid)tgtfrf)dl)e, 
wtnn  tr  fetrt  guter  Jmmb  nid)t  rudre-  3)<r  Commodans 
t boifldet  niditbit  Intention  , DiCrem  commoda- 

tam 3u  aiieniren;  Der  Commodatarius  t)at  aud)  fcin  anbec 
r Slbfebtn,  al$bie0ad)e  ju  reftituiren,  nid)t  aber  folcbc  iu 
Mjalten/  er tDtfl  ebcnfcce  mieDergebeit  , nic$t  ein  fimiie, 
* ecroiflt&tnbag^ftrb/  eben  bag  JtleiD , nid)t  tin  anbcrcg  roit* 
btrgcben.  Unb  Diefe  Intention  fct)lieffe  id)  in  tin  bcfonbec 
1 ffiSorteirt,  id)  gebc  Diefent  Contrad  tinenb?fonbtni9)Gimn. 
SEBir  Deutfdjtn  babcn  fcin  2B ort , bag  Commodatum  unb 
Mutuum  poti  etnanbcr  ju  unfecfd)ciben , toicbraudxu  immtc 
- eintrkt)  horter;  hbnen,  leybcn,  borfjen;  bod)  nimtni 
’ mangcrn  bo.rrfen/  erborgcn  bepi  Commodato , unb  btnin 
Mutuo  lebnert/  leyben.  3njn>iid)tn  t|l  bod)  «irt  reelier 
ll!licrfd)cib  oor^onoen.  Commodatarius  indiget , Comrrfo- 
dans  dat  , ille  accipit  j jcflcr  fycM  DtC  Intention , tg  gratis 
JU  Oflbcn  / Der  Commodans , cg  gratis  JU  g(bCU.  2)tC  Com- 
tnodararius b(UbtC Intention  , ebtnbrtg,  idem  illud,  nitbt 

einfimiieju  g*ben/  bccCommodans  btncfatbcnfo.  @gi|l 

Cjn  Contradus  bilateralis , cg  gcfd)icl)£t  commodo  tuo  ,bfll> 
um  ^etflTer  Cg Cmmidfttm  i ied  reftituas  NJi.  eandem  rem» 
Aon  deteriorem. 
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amiferit,  quod  accepit;  veluti,  incendio , ruina,  nau- 
fragio, aut  latronum  hoftiunive  incurfu  ; nihilomi- 
nus obligatus  remanet.  At  is,  qui  utendum  accepit, 
#fane  quidem  exactam  diligentiam  cuftodiendar  rei  prae- 
ftare  jubetur,  nec  fufiicit  ei  tantam  diligentiam  ad- 
hibuille,  quantam  fuis  rebus  adhibere  lolitus  eft,  fi 
modo  alius  diligentior  poterat  eam  rem  cuftodirc; 
ied  propter  majorem  vim  majoresve  cafus  non  tene- 
tur, fi  modo  non  ipfius  culpa  is  cafiis  intervenerit. 
Alioqui  li  id,  quod  tibi  commodatum  eft  domi, per- 
egre tecum  ferre  malueris,  & vel  incurfu  hoflium 
pratdonumve,  vel  naufragio  amiferis,  dubium  non 
eft,quiH  de  reftituenda  ea  re  tenearis.  Commodata 
autem  res  tunc  proprie  intelligitur,  fi  nulla  mercede 
accepta  vel  conftituta,  res  tibi  utenda  data  eft.  Alio- 
qui merccde  interveniente,  locatus  tibi  uftls  rei  vide- 
tur. Gratuitum  enim  debet  efte  commodatum.  ( 6 ) 

De 

(6)  ©3  t)i(  res  commodata  reftituittt  ©etbtll  Blllf  / tVIC  id) 
fol(t)(  befommen  t)ubc  , ergo  mutf  raatl  exaSiffimam  dili- 
gentiam aniMIlbeil , Ut  falva  fit  res , mu»  mu|}  culpam 
, leviffimam  Dtcmtilxn  £>abu  nun  culpam  prxftictn  mu(l/ 
fo  roicb  bas  dominium  rei  commodatae  lli(l)(  trans  fer  i £tt> 
btnn balber  Commodans  inrotihn  eitie anDete @att)e  n>iebec 
tiebmtnmuf , gefdjidjtt  per  accidens,  gg  i(l  alfofoitc  no* 

, bie  dodrinam  de  culpa  praeftanda  tillltlfd)t>l(tn  » 
unb  bc»  folflCtlbetl  Contradlibus  JU  praemitticcn.  Culpa 
fet  fo  Biti/  flU  negligentia,  ex  negligentia  oritur  damnum, 

- unb  iji  tS  in  effedu  «nccUp  / ob  i(t)  «in  damnum  ex  cqlpa 
#btr  ex  dolo  (tnpfttibt-  3n  b«t)btn  5afltn  ntiiG  bag  damnum 
refarciftt  IDCrbCtl.  2Bo  «in  damnum  i|i  , bO  l|l  tin  vacuum. 

• £)ieftg  vacuum  milfj  «rfl^ftip  rbctt/  ergo  damnum  etiam 
ex  culpa  datum  refarciendum  eft , Utlb  bflg  btiffet  in  jure : 
Culpa  eft  priftanda^  ®Ui(bn>ie  (tbct  bit  Diligentia  i)rt 
Gradus  |)(U  i mmlid)  I)  eft  diligentia , quam  praeftant 
omnes  homines  naturales,  z)  diligentia,  quam  paterfa- 
milias , quam  quilibet  bonus  paterfamilias  prstftat , fcil. 
exafla,  j)  diligentia  exadlifltma  fupra  modum  parris- 
v familias.  Unb  R)9  btrflfiicbtll  Diligentia  tflajigcll , ba  ijl 

Negli- 


Quibus  modis  re  contrah.  oblig.  6z$ 


De  depofito. 

5.  3.  Praeterea  & is,  apud  quem  res  aliqua  depo* 
nicur,re  obligatur,  teneturque  adrione  depoliti,  quia 
% ipie  de  ea  re,  quam  accepit,  reftituenda  tenetur. 
Sed  is  ex  eo  jfolo  tenetur,  ii  quid  dolo  commilerit : 

cul- 

Negligentia.  2llfo  n>irt>  fliut)  bie  Culpa  in  il)re  Gradus  (in* 
Qtibtiltt.  Qui  ergo  non  eft  fumme  diligens  , ille  eft 
leviffime  negligens  , ibi  eft  leviffirna  culpa  , B(C 

diligenti*  exacftiffimx  Cfflgcgcn  QCfe^tt  ttlCt).  Culpa  levis 
flber  tvirb  ber  Diligenti*  exatfae,  unb  Culpa  lata  Btm  (C* 
penffirabbcc  Diligentiae  entcicgen  gcf($et.  in  Commodato 
ifieS  abernidugeiiug,  Daf  bumitbecre  commodata  u:nge* 
t>dl , njiernubembemigen , bu  niufl  PocjidMgerbaimt  um* 
gtbtn , unt)  Dataro  aud)  culpam  leviffimam  praeftirtn.  30 
tvill  Dic  0acf)e  roiebic  foaben,  roie  id)  fit  Dic  gegeben  ijabe  i 
SBenn  fiepcrbecbeiiii , fo  i|l  eS  nid)t  inef)r  h*c  r es,  prout 
dedi.  Ergo  mufl  Du  Piel  beffer  umge&eu  mtffcemDcn  ©ac&en, 

OlSmilt-cimnetgtnctli  Culpam  prseftes  omnem,  etiam  le- 
viffimam,  exaiftiffimam  diligentiam  adhibere  debes.  Ca- 
'*  fumfemit  dominus,  3 <g.  fojfetjne  t»on  bic  ciuen©ptcgel, 
in  meineStube  juljdngen , Du  n>(i|TeRe$,  unb  lufrtfi  au# , 

‘ Da^  ifbi&n  auffoduge.  <£s  roirfft  mic  emer  in  Die  ©tube , unfc 

iriffl  ben  ©piifld.  Non  ergo  haereo  in  culpa , nihil  p rat- 
ito. Sibcc  n>te  roenn  Der  Utnfiartb  barju  fotmnt  / i$  ruffc  ei* 
nemnact):  Contra,  bec oirfft nad) mic  unb roirffi  ben ©pie* 
fliUntJtPtl),  teneor  ego  ob  culpam,  ©te  allffl  3uri(im 
bCOUd)<n  biefe  5BorleC  culpa  lata , levis  & leviffirna  nic&f 
aBejcit , foncern  t)nben  anbere.  ©u  fanfl  aud)  fprwfcen ; Ne- 

gligentia  eft  vel  maxima  , vel  mediocris,  vel  minima, 
©ie  ifl  (in  quafi  deli&um,  fi  fubtiliter  ratiocinemur. 

• ©ctin  fubtiliter  finben  roic  dolum  babet).  5Bec  baS  nid)t 
Ibut,  tuas  er  ifoun  jolte,  ille  male  agir.  5ftan  foat  nid)t 
nbi&ig,  bafiman  aufbie  ©euerabStegul;  Ubicunque  ver- 
facur  utilitas  vel  unius  vel  utrimque  &c.  JlirilCf  |au|f(. 
©U  fpritbll : *)  Ubicunque  unius  tantum  utilitas  vena- 
tur , ibi  pratftatur  culpa  etiam  leviffirna.  3)  Ubicun- 
que utriusque  verfatur  utilitas , ibi  prxftatur  culpa  le- 
vis, 3)  Ubi  alterutrius  plane  non  verfatur  utilitas,  ibi 
prxftatur  tantum  culpa  lata.  ©jc  Natura  negotii  giebt 

mir  j)U(d)  Den  gradum  diligenti*  an  £anb*  Qu.  «®enn 

/ ' * tOt 
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eulpsc  autem  nomine,  id  eft,  defidiae  ac  negligentia?, 
non  tenetur.  Itaque  iecurus  ert , qui  parum  diligen- 
ter cuftoditam  rem  furto  amiicrit : quia,  qui  negli- 
genti  amico  .rem  cuftodiendam  tradit,  non  ei,  ie4 
Jus  facilitati  id  imputare  debet.  (7) 

De 

. 1 . . ...  ...  - 1 - — - - 

res  commodata  Der&CenttCt  / tlltb  bCC  b<tl  feine  rea 

pretiofiores  ei)er  gtrtliel,  alSbiefe  rem  commodatam  ? Refp. 
Prseftanda  eft ; DCHtl  mail  j)UC  Olif  diligentiam  exaftif- 
iimam.  Si  commodatarius  non  vult  reftituere  rem, 
commodans  habet  a&ionem  diredam.  Dtrettum  beifjet 
JlriHum ; Dtrin  tigcffllicb  t)al  bet  Commodans  aQettt  a&ionem. 

- Seneca  fagei : ghiiJ  /fl  direBum , riiji  ftriflum  ? Kerr  iri 

Gngcllanb  <«  objerv.  Lat.  J)at  biefeS  febon  erfldret, 
v.  g.  icbUbnecin^ferb,  ba$  rcirb  roicbermcin&etfcbulben 
ftbabl)atft  / «0  laffe  es  curirert , bie  £otfen  forbere  ici)  roieber. 
Slnfdltglicf)  baltC  ICb  tUCbeC  tacite  NOd)  exprefle  eirt  jus  agendi, 
5Ran  benefet  baran  nid>l » bocb  erforbert  eS  bie  naiurltcbe  35iU 

ligfeit , ut  commodans  prxltet , nam  commodatarius  cet* 
tat  de  damno  vitando.  SEBanil  flbef  Culpa  levis  unb  la- 
ta ju  prxfticen  fet; , foH  bei)  jebera  Contraft  in$  befenbett  ge* 

' leigcl  roerben. 

(7)  Res  ipfa  debet  efle  commifta  , e$  beiflfef  4m>erfr4Ul 
<gue.  2Ber  cwaS  deponirtt , bet  t»ia  eS  bet)  mir  in  i8ec* 
tuabrung  feljtn  / indiget  fecurltate  1 « ifl  in  indigentia  , 
UUb  bic  ijl  jutveilen  major  , ut  in  depolito  miferabilif 
, ©tr  Depofitarius  t|)Ut  tt,  CC  tft  be$  Deponentis  gul«  ^KUnb  I 
ti)Ut  er  es  umfonft.  Depolitum  itl  eiu  Contraftus  be- 
neficus,  bos  dominium  Jfiirb  ntCbt  transferirei , bie@acb* 
foanuc  aufqeijobew  roerben , bifber  Deponens  folct>e  roieber 
terlange-  Ex  regula  praetendiM  bec  Deponens  me[)rnt<f)t 
uon  betn  Depofitario,  alS  cuftodiam  generalem , nicbt  fpe- 
cialem.  ^ocberl  er  biefe  , fo  gefebiebet  «8  irregulariter , UUb 
mu^  per  padtum  adjeautn  OllSgemacbt  lberbetl.  2Ba$  in- 
tendireicb  i £)er  anbere  foB  bie  geube  generaliter  oerroab» 
ren,  nicbi  roieeiuftuitus,  aberaticb  ni®l,  roic  eiu  homo 
exaltus,  (£r i|i tben  nicbt obligiref , bofl  er  fid)  bcinubc  unb 

crbeite,  «t  hanc  rem  cuftodiat,  fOIlbcmbaf  et  eS  generali- 
ter Dtrnjabre.  Hinc  lata  culpa  prxltatur  in  depolito, 
in  mandato  vero  fpecialiffima  & fiducialis  diligentia 
pvomitfitur.  Natura  depofiti  pofeit  diligentiam  omni- 

bua 
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De  pignope. 

§.  4.  Creditor  quoque, qui  pignus  accepit,  re  ob- 
ligatur, quia  & ipfe  de  ea  re,  quam  accepit , rcfti-* 

tueri* 

bus  hominibus  rationalibus  communem.  Cafus  erat  Jl| 

gratuf furi  / ba  eiiter  feint  £inc  i)<we  tn  <tn  $emoiht  deponi- 
te , hic  (gdjluffel  autj)  ju  fid;  genomttuu  > oa  ttij.-sijcfaii 
ccn unt> auit ubel  getjaufet  uatteti  Refponfum  fuit,  de» 
pofitarium  non  teheri,  tl)dl  (8  C!U  Comra&us  gatuitu$ 
|(1 , ubi  requiritur  faltem  diligentia  omnibus,  horni» 
«ibus  cbmmunis.  2){C  Deponens  fyingegen  imijj  -uiuam 
leviffimam  prasftictn/  j.  (£-  mtnil  tttltr^UlOiVfcei)  mit*  de- 
poniret,  unbfaqetrtnicfct,  OaM^ulwtf  f<Q/  uttD  <8  qe» 
foic&teinUnglnif , fomu&wbenDd^merfeijen/  eradite 

C8  fdflttl  foQert»  Deponitur  res  ad  cufbdiam  , non  ad  u- 
fum.  Reftituenda  res  eft  > fi  negat  , duplum  praeftet» 
©OBMCd  olim  in  omni  depolito,  & ordinario,  & mi* 
ferabili  5 bcnnl)itr  i(l  lingularis  perfidia,  utlD  in  depolio» 
miferabili  ffl  jte  110$  gt&lTeC,  & cum  mifericordia  con* 
junfla.  tl)dUt  nbcc  Das  Depofitum  dtl  iil  J udtiialc 

Unb  extrajudiciale , bi(fe$  rottDcCilltl  »n  voluntarium  utlD 
nectjfarium.  2Dd8ti ^voluntarium  depolitum  fm / ifi 

ju  begreiffen , unb  fcfcou  erfidret  ©orbem  Das  necejjanum 
depofitum  tfl , toeiiti  mid)  eine  Neceffiidi  finget/  ipiffceS 
judeponirtn,  j ®-  ittJCmg^Sefabc,  itl^eu«c8^oU),  bit* 

. fc$  rcitb  aact  Depofitum  miferabile  gtnemuf.  iffio&ei) 

/ nurcfm,  bafiba$ Duplum  reftituicct roetDen umiTe,  fi  ejus, 

tnodi  aepofitUm  necelFariujp  abnegetur,  irelct){f>  ut  btlt 
LL.  XilSlabb.  auf  ba8  Depofitum  voluntarium  extendi«( 

©ar , n>eil  Die  ®ri«£t)en  urD  Diomec  iiicmaub  fur  gottlofer 
hrtltm,  aI8roerm  b<c  Depofitarius  ia$  anoerirame  (Sjut  ao* 
Idugmie;  fte  glautoert,  baf  Dic  ©etter  einen  folctim  Sofea 
©idiueictmeren , BflPibm  sBeuUnunD^tftbHnirtaufbtrSims 
geunb  im  $a!fe  auffntjce».  5U5enn  ftc  einen  unqiucfliittt 
oberg«jcii!)nueH^enfct)«nfat)en,  faqteit  ile:  Deibatgemiff 
cin  Depofitum  oerldugnet-  UMe  ftotner  fta&eu  ba8  Depofi* 
tum  Sacrum  geiienilCt-  Juvenalis  Satyra  i j.  b.  t j» 

Tu  quamvis  levium  minimam  cXiguamque  maior  uni 
Particulam  vix  ferre  potes*,  f fumantibus  ardens 
Vifceribut , SACRUM  tibi  qaod  non  reddat  amicui 
Vepojltunt, 

R * ' V Hift 
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tuenda  tenetur  actione  pignoratitia.  Sed  quia  pignus 
utriusque  gratia  datur  , &:  debitoris , quo  magis  pe- 
' . * * cunia 


unb  bic  iSctcicQccci) , treldu  man  an  anntrtrautem  be* 
flangen  / bem  Stteinctib  gleicb  gebaltcn.  Pwnius  ritjjinet  beis 
irtgen  trem  tfanfec  Trajano  Dic  Sljrifien  inibefonbcre , pe 
wd«n  ei)rlid)e  Scute  / quod  redderent  depofitum  , Dafj  jte 
feinanrertraultiSulabneginen/  tib.io.  &>*/?.  97.  Conf. 
Gundltnpan a P.  11.  Obj.  8.  UOU  bcr  ©trUffe  c-eg  Ubfje* 
Iducjncrcn  lJepcfiti.  jj)eut  JU  £age  miro  bic  Pana  dupli 
tmrauf  bai  depolitum  neccflarium  reftringifCf,  S8Jfl'6fH 
Contrad  ailfflngl,  1)01  aSejett  adionem  diredairi  triebCC  btll* 
jeiliacit , btr  principaliter  obligiret  i|t , tD(ld>e^  f)ltC  btT.  De- 
politarius  ifi/  btC  Deponens  tyat  nuebCC  ilin  adionem  dire- 
dam  , d'  fan  rotbtr  exceptionem  compenfarionis  fjod)  re- 
tentioni citnrenben-  ©ic  Depolita,  bienian  brauciunfan/ 
jinb  fciflC  depolita  Grammatice,  v.  g.  depono  ioo.  aureos 
hac  lege,  batfei  bir  crlaubtfet)/ fu  aliein  Mutuum  junel)* 
uien  / tremi  bu  pe  braucbtfi-  ©o  lange  bec  Stulti  Dccftegelt 
fiebet  / bleibeii  cin  depolitum,  SBenn  bu  ei  aber  anriif)ce|l/ 
;■  uno  einen  Sfoaler  baren  nitnmfi , fo  tnirb  ti  ein  Mutuum. 

©arauff&mtmcitl  ail  j in  hoc  cafu  transfertur  dominium, 
non  in  illo,  ©er  Deponens  l)at  CtgetUlicJ)  bttn  Depofitario 
nidus  ju  pracftiren , bocb  fan  ci  lutreilen  gcfdubeu  per  acci- 
dens , Ullb  ba  l)at  btc  Depofitarius  adionem  contrariam 
contra  deponentem,  tremi  J.  g.  tintr  OHf bai  Depofitum 
1 Unfofien  acmadjet.  ©arum  ifi  biefec  Contraftus  bilateralis ; 
benn  ei  irirb  praelupponirtl , baji  ei  ftfl  res  innoxia.  Ca- 
fus : Si  Ijattt  einer  bem  anWrn  ein  *pferb  aufjuljeben  gegeben/ 
tttlct)eiaberbertS«f>l«f)<M  > baGesbifle,  ben  aber  Deponens 
nictu  cmjeigie.  £)a  bei  Depofitarii  $n«(u  um  bai  $ferb  |)tr* 
umaebet , fcf)ldgtei  nad)  ibffl , unb  beilfet  itun  ein  O&r  ct6- 

Deponens  tenebatur  adione  depoliti  contraria  fur  ^)t(s 
Itr^Obn , unb  InterdTe.  Deponens  culpam  levilfimam 
pratflare  debet  j nam  nemini  officium  fuum  debet  effe 
damnofum.  (£r  ^dtt€  faflCIl  fofleri , bcp  bie@acbe  nictu  in- 
noxia !«).  ©ai Depofitum  judiciale  btijfet  a\i<3)ficqutfirum. 

SDian  finiunt  aber  nictu  gerne  bran;  benn  ei  ifi  eme  Species 

exeeutioms  s ab  exeeutione  non  eft  inchoandus  Proceffus 
fine  prargnanti  cauta.  Vid.  Coccejus  de  Sajucfiratione 
feminarum,  8c  Goeddeus  de  Srquejfrc,  n?{((t}(r  icfjtt  (Uieit 

ganijenTradatbaDpnflefctuicben-  - 

. ' - (8) 


QaiBliS  MODIS  RE  CONTR.  6BUG. 


Cunia  ei  credatur,  & creditoris , quo  magis  ei  in  tu-* 
to  fit  creditum 3 . placuit  fuHicere  , fi  ad  eam  rem  cu- 
ftodiendam,  exadtam  diligentiam  adhibeat : quam  fi 
prarftiterit,  & aliquo  fortuito  cafurem  amiferit;  lecu- 
rum  elle , nec  impediri  creditum  petere»  (8) 

T1TV- 

(S''  3»  ftCC  dodrina  de  Pignore  i(i  £&(nfdOl>  bi(  Intefttion  t>eC 
Pacifcentium  ailjufefien.  3)i(f(CContradus  pignoratitiui 
ifl  ex  utraque  parte  obligatorius.  (g£  i|t  abct  DitftC  Con- 
trai (in  aftus  accelforiuSi  (r  fati  nid)t  per  fe  beffibcri-  T)enrt 
ttarumfltbc  id)  Pignus  ? Ut  fecurus  fis  de  tuo  credito. 
Ergo  jus,  obligatio,  creditum praefcedit  i huic  accedit  pU 
gnus  & acCedere  poteft  mutuo  , commodato  &c.  £)tf 
bifl  mic  j.  <£.  t ooo.  ?mblc-  fd>ult»ig , id)  trmie  Dic  nid?i  , id) 
toifl  «5tgenimintg(£apitnlSDcriid)crtfcDit,  unD«f®a§in  pu- 
gno babttt , um  Did)  alg  trtcinm  debitorem  ju  jiuingen , ut 
fulvas.  5B(nn  id)  «int  grtunDfrbatft  geg«tt  bi<b  b&fe,  trnutti 
id)  bir , UllD  fo  bcrtlld)tt  id)  f«n  Pignus,  Huc  pertinet  Epi- 
gramma Martialis': 

Cum  ro^o  te  nummos  fine  pignore , non  habeo , inquis, 
$fiuod  mihi  non  Credis , veteri , Ihelefine , fodali. 

Credis  Colliculis  arboribusque  meis. 

£>er  Creditor  b<u  Did)  tiid)t  li<6 , fonbttn  ftdjet  nncduf  bciit 
Pignus,  trn>nin>a$  tn  Oec£ani  l)abefU  Pignus  enim  di- 
citur, quod  habeo  in  pugno.  MenagIus  in  aniccm  ur> 
C»v.  Cap.  39.  voc.  Pignus.  Seneca  rCCtyCI  D(fit»egert  i 06 
mati  boncinem  guten  &ccunbeiu  |)fattD  nct)ireu  fetlc?  Soluto 

credito  redditur  pignus.  Ergo  datur  debitori  adio  pigno- 
ratitia  diredaex  contradu,  creditori  contraria  obimpen- 
fas  in  rem  pignoratam  fadas»  Ergo  haec  adio  non  prar- 
fcribitur!  Dtnn  DtC  OtlDere  bie  gad)t  tartquam  alie- 

nam. Semper  licet  folvere,  Obfd)0ttDrtg  Pignus  cm  jus 
in  re  gi(&t , fo  i|l  DOfl  Dic  adio  nUC  perfonalis,  tbdl  bitC 
Die  aitbtnur  boti  DciiiContrad  i|i , unb  toeim  bec  Creditor 

jjac  Nin  'pfanb  Oattc  baben  rooacn , fo  todrt  (g  e5cnfari«  nue 
perfonalis  adio.  Sjatin  roentnd)  bic nun ein 'VfartD  gebe,  fo 
biflbu  jroac  nid)t  dominus  pignoris , gUicbmit  mir  abtc  fc«t) 
flebet/  toemi  id)  bic  toill  bn$  dominium  jnqeben  / alfo  fart 
itbbicaud)  roobl  ba$  Jus  in  re  gebtn/  bajj  bn  bas  Pignus 
& teRio  focDttn  fanfl , unb  bicf«$  uenna  ntan  adionem 

R t * hypo» 
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TITVLVS  XVI. 

DE  VERBORUM  OBLE 

- GATIONIBUS. 

Summa. 

VErbis  obii  eat  io  contrahitur  ex  interrogatione  & 
rcfponfione,  cum  quid  dari  fieriye  nobis  ftipu- 

femur  : ex  qua  dua-  proficifcuntur  a&iones,tam  con- 
1 - d titio 


hypothecariam.  Hypotheca  pr*ftat  tantum,  quantum 
pignus.  Sftur  ifi  Der  Ufflttft&eiD , quod  P>gn<«  tradatur 
' hypotheca  tantucn  promittatur.  Conf.  G undhngiana  de 
unftHuta  peeunia.  Hinc  hypotheca  pado  datur , ».  e.pa- 
Ao  dcliberatiffimo.  SDiUI  BMim  l ® ]U»  hypothec  M* 
ficeibe,  fo  tbuetd)  biefeS  tiicfet  mconfiderat*  > ^cmi  5? 
Si  principalia  obligatio  auft&M,  1-  <£•  6fl«MutU“"l^C; 
fo  borei  bas  Pigaus , al?  dn  ContraAus  accdlorius,  a.ld)  fUlf* 
Accefforium  fcquitur  fuum  principale  » tenti  berCred.tor 

feine  Stcberbd*  md)b  > « ttf  befriebiget , nno  er  nue 
m Pignus  tii$t  roieoergeben,  fo  tjabe  t$  adl“nc™  d 
miebertbn  ad  reftituendum  mihi  pignus;  bentiet  l|l  blCBa 
fana  principaliter  obligirct  & bflt  abet  aAionem  contra- 
riam rnieber  mict),  «ocii  ti  nnr  per  accidens > fi<t>  jutrager  , 
b<i  er  etirar  an  mict)  ju  forbern  l)at , fi  e g.  fumtus' fecent 
in  pignus,  ut  prseftetur  indemnis.  ‘Ergo  hic  adeft  con- 
traAus  bilateralis.  Pignus  eft  contraAus  ratione  mod« 
contrahendi  . & eft  jus  reate  ratione  effeftus  .ratione 
fecuritatis  In  pignore  tria  ohferves:  i)  Pr*«d‘l  alius 
contraAus  hunc  contraAum  pignoratmum  : *)  Vontra- 

hiren  fic  bcnbe  itiit  einanbtr-  biefent  ContraA  fheffett 
- bitbei)Dcrfciiig«AAiones-  3)  (Srlanget  ter  Creditor  ein ju» 
in  re , jus  perfequendi  contra  quemcunque.  A)iej(8  tC* 
(anget  cr  per  traditionem,  oter  burcb  eitw  JBeffctjreibung. 
i)cr  ©cut|d)e  l)<u  gar  roegen  ber  @i<t)ert)eu  m pignore  ba$ 

dominium  transfericet  , temporarium,  revocabile,  tUu)j 

ein  blcffes  jus  in  re.»  £)enn  bie  0id)trbdt  t|l  fli offer » 1 

transfertur  dominium-,  licet  revocabiliter.  Vid.  Ount> 
uno.  Dijjirt.  de  jure  oppignerati  terntortt.  Carpzovi u* 

«at ftet) buiti ni(^t cmbilbcn Mm/  wnb Um 
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didtio  certi , fi  certa  iit  ihpulatio,  -quam  ex  ftipula- 
tu,  li  incerta  iit.  Qua:  hoc  nomine  inde  utitur, 
quod  ftipulum  apud  veteres  firmum  appellabatur  , 
forte  a ftipite  deicendens.  (1) 

' Dc 

Saxeos  gtncmici/  ©ci(  cr  an  b«g  Jiis  Romanum  g«.- 
ttbfinet  ©flf,  barinnen  nuc  <in  jus  in  re  per  traditionem 
alteri  datum  , ambulans  cum  re  , geqebeit  ©it’b-  Denn 
bie  traditio  a debitore  creditoribus  fada  milj}  boefi  Ctntll 
Effea  tjaben.  Unb  bicftr  i|l  nnn  bie  '£rldngmig  titb  Juris 
in  re  , h.  e.  facultatis  vindicandi  oppignorafum  a quo- 
cunque polfeffore  per  adionem  hypothecariam  SBeilll  » 

ii&einegac&efanaiieniren,  fofanufiamfieinem  ba$  jus  in 
re  baran  geben. 

( 1)  Die  Verborum  Obligationes  ttWbetl  litti)!  bCStDCgen  fO  Qtl\ttU 
net/  quafi  fola  verba  expediant  eas,  f Otlbctll  omnes  ver- 
borum obligationes  prxfupponunt  pada.  Pafla  abec/ 

©ie  roir  gefioretfiaben/  obligicen  nit&t,  bafier  ©arein  in- 
cludens nbtfiig/  includebantur  pada  quafi  in  verba  (Jg 

muflen  verba  foiennia  babeg  feijn,  ©elcfie  2irt  ju  pacifciren 
Stipulatio  gcmnnct  ©urbe-  pie  Stipulationes  fuib  3©0C 
hodie  tlicfit  notfiifl,  fcilicet  ad  validitatem  obliga- 
«ionis,  foilberneSqiUbenUngftipulatiofoDiel,  algpadura. 
(Ssillaberauffc  feitiein  t>ern>efiret/  ut  ttipulanonem  ineat, 
aberegfiat  f«inen,be|TernEfted , alg  Pactum , unb  eben  Deis  / 
©tgen  fomicn  and)  bie  Modi  ftipulandi,  alg  Modi  paei- 
fccndi,  beo  ung  aitp€fel)«n , unb  hoc  intuitu  bod)  gaiuijet 
tterbeilf  Ergo  materia  de  ilipulationibus  non  eft  plane 
inutilis.  Die  Contradus  innominati  fifltten  t)icr  jolletl 
1 lingefdjaliei  rotrben  ; nam  & hic  res  intetvenit.  Die  QtW 
beta  ficiifen  Verbalis , fiipuiatio  iit  bec  Domefitniie  barunter. 
Commune  erat  obligationum  inlirumentum.  Sei)  rtllen 
Adionibus  adjiciften  ftC  Stipulationes.  (£inige  derivicen 
t>ag  5Coi’(  Stipulatio  a Jhpan,lo  vei  ccnflipatuio . Isidorus 
flbCC  *n  Etymologia  veterum  Vocabulorum  faget  / CS  tiXUllte  ^ 

fier  ijlipuia  frada , raeldjeg  bas  ©afirfdpinlicfijle  i|l-  Denti 

bie  jJlOHWr,  cum  adhuc  rudes,  in  fimplicitate  & fym- 
bolis  immerfi  effent,  ftipulam  frangebant,  quando  con-  1 
t adum  inibant  verbalem,  jum  3<td)en/  hunc  efle  con- 
ventionem firmifiimam  , fada  & transada  jam  ede  o- 
srmia , ©je  man  per  feftucam  nod)  itl  bei’  i?aujl§  dominium 
transfer  icet.  Conradus  Rittershosius  fiat  J©ac  fl(IUCt)tUt, 

Rr  j fabu- 
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6$o  Institit,  Justiniani  1,18. III,  Tit.  XVI, 

De  verbis  (Upulxtionum, 

§.  \.  In  hac  olim  talia  yerba  tradita  fuerant ; Spon- 
des i Spondeo.  Promittis?  Promitto.  Fidepromittis? 
Fidepromitto , Fidejubes  ? Fidejubeo.  Dabis  ?,  Dabos 
F-tiies  ? Faciam.  Utrum  autem  Latina  , an  Graeca, 
vel  qualibet  alia  lingua , flipulatio  concipiatur , nihil 
intereft,  fcil.  fi'  uterque  flipulantium  intellcClum  ejus 
linguae  habeat.  Nec  neceile  e ft,  eadem  lingua  utrum-, 
que  uti , led  iuflicit,  congruenter  ad  interrogata  re-, 
{pondere.  Quin  etiam  duo  Grxci  Latina  lingua  fib-. 
ligationem  contrahere  poliunt.  .Sed  hxc  lolennia 
verba  olim  quidem  in  ulu  fuerunt,  poftea  autem 
Leonina  conftitutio  lata  eft , qux  folennitate  verbo^ 
rum  fublata , lenfum  & conlonantem  intellectum  ab 
utraque  parte  fblum  deliderat  ? quibuscunque  tau-, 
dem  verbis  exprellum,  (zj 

Qui. 

fabulari  hic  Isidorum  , aQciit  bufec  hflt  rcdE)t-  fttbtf 
mail  flllS  beil  Comicis , bfl  flel)<t  offt ; Frangamus  fipulam* 
18cnn  fit  d’  accord  BXtrfh»  Recentiori  aetate  t)tifttt  tUDUS 
ftipulirctl,  in  anteceffum  bcgd)rui  / Uflb  ii  ailCt)  accepti- 
ttn.  Stipulari  ()ei|Jet  petere  Mihi  aliquid  Ripulor. 
mufi  ba$  ©erfpredjcfi  term  fetjn-  5Btnn  tincc  folennite* 
frflflci,  unbbei  anDtrcbataufantapcw,  fabflbw  fabeobe 
3<it  jti  btjtuntn- 

(l)  Olim  fola  verba  Latina  requirebantur,  non  Graeca  vel 
Hebraica  (Denti  Hannibal  unb  Hamilcar  rcbtttB  ^tbcdifd)  i 
5m  Plauto  fletwi  gac  einiflt  $cbrdif(&e  Paflagen  in  Pa- 
tmio , Det  Somobie  Dpn  tybonicicn , tceldje  Samuel  Petitus 
NC&t  gcfeQtt  [)dt)  tandem  etiam  Qraeca  verba  admiffa  funt. 

jbmn  bi<  SRbmu’  btfamm  ftl6|i  (Sri«t)cnlanb  «in  / ba  jlu* 
btrten  fie  ©riecbifd)-  Pqly*nus  , Dionysius  Halycarnas* 
*eus  & alii  Romani  Graecos  feribebant  libros.  IDtfjftlQs 
fecLEo  Datmid)  Graeca  verba  & vulgaria  jugtlflfftn  , io, 
C de  contrab.Jhpul.  Effentiale  ftipulationis  ifl  ro- 

gatio , petitio , acceptatio  in  anteceffum . & declaratio 
feu  confenfus  a parte  alterius,  v.  g.  Dabis  l dabo.  $pon-< 
des  t Spondeo,  digetitlicfy  obligirtt  bic  Stipulatio  nitfet/ 


De  Verborum  Obligat.  6$x 

Quibus  modis  ftipulatio  fit.  De  ftipulatione  purx 
vel  in  diem. 

§.  z.  Omnis  ftipulatio  aut  pure,  aut  in  diem,  aut 
/lib  conditione  fit.  Pure  , veluti : Quinque  aureos 
dare  fponda  ? Idque  confeftim  peti  poteft.  In  diem, 
cum  adje&o  die,  c]uo  pecunia  folvatur,  ftipulatio  fit : 
veluti ; Decem  aureos  prinus  Catindis  Marius  da'e  fport- 
des  ? id  autem  , quod  in  diem  ftipulamur , ftatina 
quidem  debetur  , fed  peti  prius , quam  dies  venerit, 
non  poteft.  Ac  ne  eo  quidem  ipfo  die,  in  quem  fti- 
pulatio fadta  cft,  peti  poteft  ; ejuia  totus  is  dies  ar- 
bitrio folvcntis  tribui  debet.  Neque  enim  certum 
cft, eo  die,  in  quem  promiilum  eft,  datum  non  elle, 
priusquam  is  praeterierit.  ($) 

De 

1^.  • s 

fonbcrn  bi«  prjecedens  conventio  , qux  ftipulatione  tan- 
tum firmatur  & completur  i eb(n tDte  5ct>  Iltl^  / t)at)ie 
2B«ibcc  in  perpetua  curateia  ftnb , unbaxnn  fteciroatf  rcr* 
fpr<d)en , jroar  Won  obligiret  tlnt»  / fed  validitas  & firmi- 
tudo illius  padi  dependet  a confenfu  curatoris.  Sub 
Leone  Imperatore  ceffarunt  aucupia  verborum,  in  fo  iwil 
ba£  man  nuet)  fagen  fonte:  Dabisne  mihi  1 00  f Faciam,  ful- 
vam , ait  jlfltt  dabo , modo  folennis  ftipulatio  prxe effe- 
rat , & declaratio  fufficienter  expreffa  erat  vel  iplis  vel 
paribus  verbis.  ( _ 

(3)  ©ic  Stipulationes qtfct)€bm auf  bt'«l)er[(t)9fn : Vel  pare, 
vel  coudiSimate , vel  in  diem.  Pure  gtfd)t{)en  IB«IW 
«oeOer  dies  nocti  conditio  banu  miro  s j.  <g.  itt)  »«c* 
fprecbc  bic  100.  Aureos,  ba  fan  ict) , juridice  baoon  JU  cc* 
btn/  «ggiticfifwbem,  ob  gUicfi  bcr  anberc  bbftucf)  fetjn  muf, 
«nb  nid)t  gleict)  cum  facco  ange(ioct)«n  fotnmen  barff ; «I 
muf  ein  Spatium  morale  txnrjrDifdjcn  gelaficn  mecbtn.  Nam 
pure  nihil  differo  i nifi  civilitatis  caufa.  Stati m quidem 
debet  promiffor , fed  non  ftatim  poteft  peti.  Stipula- 
tio in  diem  gtfcbid)!  vei  ad  diem , vel  ex  die , ba  dif- 
ferirt  ict)  bit  prxftationem  promifli  aufein«nqeroiiTen£ag , 

V.  g.  auf  '$fwqfl«n  ttifl  ict)  bic  1 00.  aureos  g«b«n.  Pies  ad- 
jicitur differendas  folutionis  gratia , rodtfieS  «in  JCbtC  l«j(t)l 
fttytf.  Cum  aliquid  in  diem  promino,  differre  cupio 

R r 4 loltt- 
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De  die  ad/ eilo  'perimende*,  obligationis  caufa • 

§.3,  Ac  fi  ita  ftipuleris:  Decem  aureos  annuos,  quo - 
ad  vivam,  dare  fpondts ? & pure  fa&a  obligatio  intel- 
ligituf,  & perpetuatur-,  quia  ad  tempus  non  poteft < 

debe- 


folutionem.  ©abero  ifl  bie  ^rage  «mflaqben  ; Quando 
dies,  cedat  in  folutione  in  diem?  ©ie  jRoitier  fpcccbtn t 
Dies  oejjit , fe<i  nendum  venit . ( Cedere  Jjcifftt ; ©U  fanfl 
pid)t  roieotr  jurucE , bu  tmifl  t$  tjcilten-  Adeft  obligatio » 
incipis  debere.  Ergo,  quod  ante  diem  folvitur,  non  re- 
petitur; nam  jam  debetur.  @0  raifonnirtcn  bi«  iftoitur, 
flbCC  fo  fophi(li[d))  i e-  nondum  poteft  exigi.  20(1111  tTUM. 

<S  CfCt)t  (rfldKt , ficbttmanibrfublilrf  raifonnemenr.  8lbtc 
bflS  nxie  abfurd , rDCIHI  fit  fjgtCH : Ante  diem  folutum  non 
polfe  repeti  Qui  in  diem  debet,  jam  debec;  qui  de- 
bet & (olvit  , nihil  poteft  repetere  ©tnn  bflS  ifl  Uti 
Sophifma:  Debes  quidem,  i e.  bll  lailft  IU(l)t  jlltUiff, 
fed  non  debes  ante  diem  folvere.  Ante  diem  folvjfti. 
Ergo  indebite  fa'vifti.  Indebitum  repetitur.  Sin  011« 

btifiiifl/  mcbijururfefonnen,  buifeincm  tinitiol)!  gujebtnm 
SBoitc  bltiben  muffen ; Sin  aiioerg , man  berfprocben 
gu  ial)Utt , qUid)  fdjalDig  fct)ii.  ©a$  crileft  ifl  bet)  b«StU 
pulatione  in  diem,  ba^OllbCCC  nid)t-  3lil  bicftr  ^Equivo- 
cation  babett  j«f)  bie3uri|Ien  geiloffen , unb  fo!4)efi  fophifti- 
ee  confundirq.  sse(>  5Cutnigf<iicn  tjat  e$  nid)tf  ju  fagui. 

Sed  fac  , me  promififte  ioooao.  in  diem  , 8t  folvere  ' 
ante  diem  ex  errore  , an  non  repetere  poflim  ? Non. 
©olomine  id)  uin  tin  anfebniid)  @ttuf  ©elo  ratione  ufura- 
runn,  baglucrifUbU  Creditor  fine  caufa,  fit  locupletior 
cum  jneo  damno,  unb  roie  iwttn  tin  geoffte  £«x  nwrt , 
btc  ante  diem  «nt  qroffe  ©UBime  C(««i)lU  |)dttt  ? <§oltt 
and)  n>o()l bi«  3t6mifCt)C Decifton  oblinVrttJ  ? Poto, quod 
non , fettbtEti  bi.(©miimfftjeiget/  bafl  bit  SJlomec  bitr  r«f)t 
pbilofophifd)  decidiftt  l)ab«n.  Sut)lld)  bflbm  bit  recemio. 
rei  JCti  felbfl  (in  Interufurium  hoc  cafu  Jligdafftn-  Vid. 
Gukdmno,  ad  Ptnd.  de  obligatione  in  diem.,  Hertius  in 
Notis  V Vufendorffium  ()nt  biefen  St&Id’  Unb  Sophifma  btc 
SlOBKt  fd)0n  remarquirU  / Ullb  flilf  Dit  $rage  negando  fl(* 

^ anworkt.  Conf.  GmJlingiana  P.  6.  9hf.  j.  Si  quid 
debes  ante  diem  i.  e.  ad  dies  vita:  St  annuatim»  hoc  fin- 
fjilb  anni  Calendi?  prasftandum  eft»  . - • 

<*> 


i 


De  Verborum  Obligat.  633 

deberi:  fcd  haeres  petendo,  padi  exceptione fubmo- 
vebitur.  (4.) 

D t 


(4)  abtC  Justinianus  f)iec  fpticf)(:  Ad  tempus  non  poiefk 
deberi , (jat  ni0t  <iiunat)l  Noodt  oerilan&en.  2Barum  fol» 
tt  lltfln  tintin  nicDtfomun  ad  tempus  aliquid  debere  ? 

Utn  |0it(  t)CC  haeres  petendo  fummam  in  fiipulatione  ex- 
prellam  padi  exceptione  fubmovinl  njecDctl  ? £)(<  m{p 
]len  fageil  / tempus  nihil  juris  producere  i bjt  Stoici  h(jt* 

itnhtmnbtfontxrc  Principia  geijabt.  >Jiacm  bag  frnb  laus 

« Precar‘*  explicationes.  3$  ba be  biefe«  in  einer  cigeneit 
Vsjfertatun  tn  Gundlin&anis  gemttfen  , fub  tit.  Tempus 
tmm  avo  effecium  producit.  £)(«  ftOllieC  fcolten  imimr  Utl> 

l«t  Der  Stipulatione  ntc&t  mt!)c  wllanbtn  baben,  al$  roa$ 
expnmitttaocbtn.  eit  fagtctl ; Non  poteA  infarciri  pa-  '* 
dum.  Apices  & pundula  fodabantur,  fpratJjCIl : 

Padum  non  poteA  ingredi  ftipulationem.  5Bft;  pacilci-  «. 

f «n  roiil , roiu  nict>t  ftipuliren  i «ner  ftipuii«n  mia , mia  m0t 

pacifcifcn.  Visne  mibi  100,  dare  annuatim  ? J)(I8  t|l  bit 
Stipulatio.  <S$Hoad  vivam , ®ar  per  padum  IjilUill  gef[(> 
tf«i.  acenn  nun  btc  haeres  ex  rtipuiatu  micocr  tinen  f(ags 
IC  / f0|)flIK«adionem  ex  ftipulatu  i Nam  pro  nobis  & 
noflris  etiam  haeredibus  contrahimus.  3lbtr  lbtil  (in  pa- 
dum bet)  btC  Stipulatione  IDar , mcld^cg  in  fado  btflunb, 
unb  btmitfen  merocn  mulle , fo  gab  Der  Praetor  &im  anbtcn 
exceptionem  padi  contra  haeredem.  Vid.  cit.  Differt. 
meam.  £>tC  mtl|ltn  faqttl  : 5>i(  3(it  i quoad  vivam . i(| 
ftin  Modus  tollendi  obligationem , beiltl  fonjt  mu|l<  bit  3eit, 
ttann  tC  (llltbc , aliquid  facere,  tempus  vero  nihil  tollit» 
SlUtitt  ba$  ijl  pfeudo-ratio.  £)ieft  Ucfa0e  gtben  Vinnius 
imb Noodt  au,  tJemttnientin veAigiumgtfunbtn  iu  babtn 
iu  btm  Brocardico  : Tempus  nihil  tollit.  30  jjabt  btn 
Noodt  mafcule  refutim.  30  t)ab(  gtmitfen , mte  bic  JCti 
unb  Phtio fophi  ba$  3Bort  tempus  genommm.  ***$>  ifl  n>at)C/ 
ba^Diefe^  afltjeit  < jn  Brocardicum  gemefen-  3tb<c  Stipulatio 
ijl  eia  Contradus  ftridi  juris,  folgli0gtb6m  ni0tl  in  ben 
Contrad , tlicfjf  DeUlU0  Yerbis  exprimictt  tmrb.  $<St» 

|t  et*  roaS  mti)M*l  fagen  moacn/  fo  hditttrSgetban.  sjjmt 
fuppomte  i0/  magi^binicugcfttsetljabe,  gef0ct)t  per  pa- 
dum adjfdum.  (Jg  D^bcit  JIMC  Pada  mit  btn  Contradi- 
tus unam  vim,  abtrwinuit btntll , qui  funt  bonae  fidei. 
^icraberl<uini0^mtl)i:l)incin/  t$fi»D  verba  foiennia  ai- 

I t S ‘ ' pula- 
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Dt  conditione. 

$.  4.  Sub  conditione  ftipulatio  fit,  cum  in  aliquem 
ealum  differtur  obligatio  : ut,  fi  aliquid  fa&um  fue-, 
rit,  vel  non  fuerit,  committatur  ftipularicr,  veluti:  ii 
ItttusConful  fuerit  factus,  quinque  aureos  dare  fpondts  ? 
Si  quis  ita  ftipulctur:  Si  in  Capitolium  non  afendero , 
dare  fpondei  ? perinde  erit,  ac  fi  ftipulatus  effet,  cum 
moreretur,  fibi  dari.  Ex  conditionali  ftipulatione 
tantum  fpes  eft  debitum  iri,  eamque  ipiam  fpem  ira 
heredem  transmittimus,  fi  prius,  quam  conditip  extet, 
mors  nobis  contigerit,  (j) 

Vi 

pulationis  , fon(I  ja  paftum  unb  ftipulatio  tiR(Cftt). 
Qibec  Stipulatio  i|i  ft  arfta , ba|i  ftt  nicbtS  mcl)r  fiincin  Ifl|Jer, 
HMD  feine  benignam  interpretationem  admitti»!.  Sttftntl 
id)nun  contrahi»  111)5  ftipuli»/  fo.tfiat  !(t)$  tliefit  nue  ftc 
mid)/  fonDcrnanct)  fur  imine®cbtn/  unbbtc  Praetor  gftbt 

nictt  ex  ftipulatione , foilbmi  ex  pado  exceptionem.  $£$ 
miro  gefragti,  menuicb  btm  Titia  t»U'fprodt)«tifidtie  decem 
aureos  annuos , quoad  vivam , ob  bicfc£  (iltt  ftipulatio  pura 
Obec  in  diem  ftt)  ? Refp.  pure  BCrfptWbtn , UIlt>  t)(C 
3«il  non  tam  differendae , quam  multiplicanda:  obligatio- 
x nis  caufa  |)fnjU  g{tt)<Ul  IbOCbCtl.  Sed  an  ad  haeredes  trans- 
it? Videtur  , quod  non,  Slflcifl  bfl$  Axioma  l)<ijftf : Non 
tantum  pro  nobis , fed  & pro  haeredibus  contrahimus. 
5CCH0  <6  absr  fftifftt : ^uoad  vives , an  definir , t»enn  id) 
fftrfX?  Refp.  Negando,  ipfo  jure  perpetuatur  obligatio. 
2)tC  haeres  a&Cf  failfcod)  Per  exceptionem  a&geQ>icftn  n>«> 
btu.  (£$fomimaiif<m  fadum  an,  baf  t$nemlift> auffem 
TODC&Sdtt  reftnngirtl  ftl)  / & hoc  probandum  eft.  Tem- 
pus enim  nullam  obligationem  producit , nec  minuir. 
Et  tempore  neque  conftituitur , neque  finitur  obligatio. 
Conf.  Gundlingiana  P.  if.  Obf.  4. 

(f)  ^Sts\\\M\Condtt',onibus  i(I  Ltb.  11.  Iit.  ao.  de  Legatis  KtXts 
+ Idufflig  gefianbtlttPOCDtn-  Conditio  non  datur  in  praefens, 
nec  in  praeteritum.  Sed  quid,  fi  teftator  dixerit : Si  Ma> 
vius  conful  fuit,  aut  eft,  Titius  haeres  efto ? Refp. 

ili  Nine  Condition , adeoque  obligatio  per  eam  non 
fufpenditur,  nifi  adjedum  fit,  fi  probaverit  , confulem 
fuiffe  vel  effe.  Conditio  nihil  ponit  in  effe  » nec  ante 

CVCB- 


De  Vereqrum  Obligationibus, 
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De  loco, 

§,  Loca  etiam  inferi  ftipulationi  folent , veluti;  / 
Carthagini  dare  fpontes  ? Qux  ftipulatio  licet  pure  vi- 
deatur, tamen  re  ipfa  habet  tempus  adje&rum  , quo 
promi  lior  utatur  ad  pecuniam  Carthagini  dandam. 

Et  ideo  fi  quis  Romae  ita  ftipuletur  : Hodie  Carthagini 
dare  fpondet  t inutilis  erit  ftipulatia  , cum  impombi-. 
lis  fit  reprqmiffio  (6) 

De  conditione  ad  tempus  pr&fens , vel  proterit um 

relata , 


§.  6.  Conditiones,  quae  ad  prxfens  vel  prxteritum 
tempus  referuntur,  aut  ftatim  infirmant  obligatio^ 
nem,  aut  omnino  non  differunt,  Veluti:  ii  Titius 
Conful  fuit ; vel.  Si  Ai  avius  vivit , dare  fpondet  c Nam 
' fi 

eventum  conditionis  promiflum  poteft  exigi.  Oilltl  ifl 
itnac  fn  Dem  £ttul  de  legatis  qefaqt  rootbcti , bafi  Der  Le-  • 
gatarius  Dfl$  legatum  befomme , nifi  Conditio  exiftat 
tempore  vitae  5 aHeitl  io  Contradibus  ifl  ($  fltlDer$  , Da 
ficijfcl  e? i Non  folum  pro  nobis,  fed  & pro  haeredibus 
contrahimus.  Ergo  valet  ejusmodi  conditio  mortue  fti- 
pulante.  In  Coptradibus  mufjtltanttKirtttt/  fi  conditio 
adjefta  fit;  Nifi  in  Italiam  venerit.  In  legatis  (ib(C  fitl* 
Dtt  DlC  Cautio  Mutiana  fidit  , qua  prxftita  res  legata 
* fiatim  praedanda  eft.  53tt)m  die  certo  ifl  DlC  obligatio 
aud)  certa,  nid)t  conditionalis.  vid.  fupra  %■  %.  In  ob- 
ligatione conditionali  aber  ifl  alle$  Utiget|>if , Dd  ifl  dies  in- 
certus, bdiflungtroip/Ob  buiemablg  wrbttlobiigirtt  rotc* 
Dell-  Nondum  adfunt  incunabula  obligationis  , bdt)tr 
faaet  man ; Dies  nec  ceffit,  nec  venit.  Sed  conditione 
exiftente  dies  & celfit  & venit- 

(0  Locus  potefi  adjici  j a&ec  ber  anbtte  mufhinbtnOrtfoma 
tntn  fonaen-  febeintt , baf}  Die  ftipulatio  in  certum  lo- 
cum pura  fiet)  5 C$  ifl  dbec  re  vera  eitlt  Condition  UtlD  dies 
babet) , linD  tin  tempus  adjedum , bafl  i<b  «$  <i)tr  nicbt 
forDertt  fatt-  $ttt  t)a6cn  Die  Dodores  nninttrlicbe  Cafus 
fingiret/  Die  mef)r  chimarifdbfinD,  alti  pradicable,  v,g. 
inbernMomem,  ba  bitfc  ftipuiiren  / Dem  anban  auct>  ba$ 
^elD 'm  alio  loco  aw^lttuu  (afftn, 
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v fi  ca  ica  non  funt,  nihil  valet  flipulatio : lm  autem  ita 

fe  habent,  ftatinq  valet.  Qua:  enim  per  rerum  na- 
turam funt  certa,  non  morantur  obligationem,  licet 
apud  nos  incerta  fint.  (7)  . , 


. Qua  in  Jtipulatum  deducuntur . 

§.  7.  Non  (olam  res  in  ftipulatum  deduci  poliunt, 
fed  etiam  fada  : ut  li  ftipulemur  aliquid  fieri , vel 
non  fieri.  Et  in  hujusmodi  ftipulationibus  optimum 
erit  pcenam  fubjicere,  ne  quantitas  hipulationis  in 
incerto  fit,  ac  necelle  fit  adori  probare  , quod  ejus 
interfit.  Itaque  fi  quis,  ut  fiat  aliquid,  ftipuletur; 
ita  adjici  poena  debet : Si  ita  fattum  non  erit , tunc 
pan*  nom  nt  dectm  aureos  dire  jpondes  ? Sed  fi  qux- 
dam  fieri,  quadam  non  fieri , una  eademque  conce- 
ptione ftipuietur  quis ; claufula  hujusmodi  erit  adji- 
cienda : St  aUver/ut  ea  facium  erit,  fivt  quid  ita  fattum 
non  fuerit  , tunc  poena  nomine  decem  aureos  dare  fpon- 
des  ? ($) 

TITU- 


(7)  Duplex  eft  obligatio , vel  conditionata , vel  pura.  Ad 
' conditionatam  requiritur , ut  novae  qualitates  & condi- 
tiones adfint  h.e.  tales,  quae  abefie  poliunt.  Nam  fi 
dico:  Cras  fi  fol  orietur,  dabo  tibi  too.  non  eft  con- 
ditio nova  dependens  ab  eventu  futuro  incerto.  , 

(8)  tonnen  nit&t  allein  Re»,  fonbcrn nutt) Fa<fta  ftipuiiret 

IDCCben  ©ltf{$  fcticitltl  abfurd  , nam  ad  faftum  nemo  co- 
gi poteft.  ©acum  faqct  Der  Imperator ; SBcr  ftd)  fadum 
ftipulictn  tffltt,  il)ut  rool)l , rotnn  er  aufeine  Caution  bcin* 
get.  (Caute/aiflttin  gut  3Cor(,  Cautio  gefiei  mxt)  efiec  an. 
Euremaitcum  (fl  t)ai  CtCfitt  iffiort  Brbncmann  uni)  Schil* 
ter  t)uben  de  E.urcmaticc  Mcdejiin*  «in  gan$  59uct)  gefe&ric» 
6en.)  Siacin  aetiti  man  Die  0«cfie  anticfitt  iiad)  Der  JReblid)* 

...  feit , fo  |fi  fctll  dubium , facium  etiam  in  ftipulationem 

venire  poflTe.  2Ibcc  ®ie , n>enn  cs  Der  jftcl  nidit  tfiun  n>iu  ? 
©a  fiabe  id)  nid)tf  ubcig  / al$  tint  Intereffm  Jllage  i hafite  i|l 
( Cius  UIlD  alS  ttll  Eurematicum  JU  gebraildjen  / ut  adjiciatur 
i cautio  & poena  conventionalis , fontKtlicb  twil  t>i<  Inter- 

eflcBs 
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TITULUS  XVII. 

DE  DUOBUS  REIS  STI- 

PULANDI  ET  PROM1T- 

- - TENJil. 

t . 

Quibus  modis  duo  rei  fieri  poffnnt. 

ET  ftipulandi  & promittendi  duo  pluresve  rei  fieri 
poliunt.  -Stipulandi  ita,  li  poft  omnium  inter- 
rogationem promillor  refpondeat : Spondeo  ; ut  puta 
cum  duobus  feparatim  llipulantibus , ita  promillor 
refpondeat:  Vtrt^ue  vtflrur»  dare  fpor.deo.  Nam  li 
prius  Titio  fpoponderit , deinde  alio  interrogante 
refpondeat,  alia  atque  alia  erit  obligatio , nec  credun- 
tur duo  rei  ftipulandi  clle.  Duo  pluresve  rei  promit-  »• 
tendi  ita  fiunt:  Aitvi,  deam  aureos  dare  fpondes  ? ik> 
Sei , eosdem  deetm  aiveos  dare  fpondes  ? fi  refipondesnt 
finguli  leparatim,  fpondeo  (i) 

De 


refien*£toqctt  ftfir  roeitldutTtiq  ftnb.  Vid.  Hornius  in  Pra- 

ledi.  h.  t.  & Thumasius  in  DiiT.  de  Obligatione  faBi. 

(i)  Reus  fijifftl  j)jfc  uidjf , roic  in  Criminalibus,  tw  «illtl 
reatus  ftfculbig  t(|  , fonSCM  <3  fomitlf  bec  BOItl  vocabulo 
Res t linboiio  htifftfrcus  ftipblandi  fcer  Creditor,  qui  rem 
ab  alio  fibi  (Epulatur,  reus  promittendi , qui  rem  alteri 
debet  /•  <r.  Jf.  de  Ycrb.  Obi.  Plures  bfifftii  Conrei , Cor- 
rei ftipulandi , debendi.  Correus  debendi  eit,  qui  una 
c m alu  perfona  aliquid  promittit,  &fic  debet  prseftare. 
Correi  credendi  fiiriqCQCH  fmfc  Dlf , ItKiCfii  04)  JUqlrid)  «t» 
utii  emantxr  oeriprcdjen  inffm-  V.  g.  sii3tnn  id)  ifirtc 

IDttR qcfraqti fiant : Visne  mihi  iOO.  dare?  Unb  ju  l)dt*  , 
tcn  getlnlocrifi  rei  feparatim  , vel  conjundim  : Dabi- 
mus, Oitr  dabo,  jeoer  feparatim  fo  l)Uf«n  0t  rei  debendi» 
i«D«r  iji  obligiflin  foiidum.  f&mittl  aud)  jrott)  rei  fti- 
pulandi jtpii ; Visne  nobis  vel  feparatim  vel  copulative  da- 
re IOO  ? 2)q  bti|Tcnn>ir  6fl)DC  rei  credendi  O&tC  ftipulandi. 

(£6  gcf(fii(tKl  fecuritatis  majoris  gratia,  bq(j  id)  Wcfic  rcOJ: 
debendi  t)fl(>«.  2ffte|]<f}  p&  J($p|)  ptc^C  «1$  CilW  ^«CfOn  0<fr 
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De  efjeciu  huJUscemodi  jh putationum.  ' 

§.  I»  Ex  hujusmodi  obligatioliibuS  & ftipulatiom- 
bus  folidmti  lingulis  debetur,  & promittentes  linguti 
in  folidum  tenentur.  In  utraque  tamen  obligatione 
Una  res  vtrtitur,  & vel  alter  debitum  accipiendo,  vel 
alter  Ibi  vendo  > omnium  perimit  obligationem , & o- 
innes  liberat,  (a) 

Di 

bite  ettoag  oerfprttben  laiTeu,  obertjerfprocDcrt , fo  ifi  Dotb  nue 

cint  promiffio  uijD  titU  acceptatio,  (jfi  tfl  unum  creditum 
& unum  debitum.  Ergo  roenti  bie  @ad)e  t>on  einem  btjab-' 
Itt  roitb  , fo  ili  Det*  antwc  10|},  obligati  funt  indivifim.  211* 
fo  f&Itnen  CtUCb  plures  correi  ftipulandi  , IDaS  in  obii- 
gatione  j|l , btgtbtttl , UflD  ad  praedandum  agere  pro  indi- 
vifo . 9i6tt  li  femel  eft  praeditum,  amplius  agi  nequit  ad 
praedationem , quia  una  res  in  dipulationem  ed  dedu- 
tfta.  Eadem  res  deberi  poted  pluribus  ab  uno  • 5c  Uni 
a pluribus.  bitftuna  res  femel  praedicit,  fO  tft  tota 
•bligatio  extinfta.  «BOfber  fati  CS  |tD«  fOCDem  UItt>  jtbtC 
bejailen-  cin  jeber  Correus  ftipulandi  tiHgtnommett, 
fcaS  UtUp  er  feinen  Correis  credendi  commuhiciren : In  fo- 
lidum mihi  fum  dipulatus;  in  folidum  ergo  meum  aece* 
pi.  Jura  vigilantibus  funt  feripta.  00  ift  C8  (lud)  io  Ca- 
fu  inVerfo,ibi  meum  folvitur,  meum  accipitur.  Nam 
in  totum  debet  correus  5 Seorlim  promilit  in  folidum. 
Ergo  etiam  in  folidum  folvit  fuum. 

fcl)  Qu.  Si  ergo  correus  debendi  folidum  folvit,  fart  etbit 
£>el|fie  0011  fdruut  Correo  roieber  forbern  ? Refp.  Dlein , ex 
tatione  fupra  allegata.  (£it|  anfcecS  i(l  de  jure  recentiori 
poft  Justinianum  . DCC  t)dg  beneficium  divifionis  eingeful)* 
rctDat.  in  praxi  fagei  nwn : 2Benn  fte  m focietate  ftnb/  fo 
KUtjfCIlftt  lucra  & damna  communicare.  Sed  quid  li  nort 
1 lunt  focii  ? Refp.  Dt  jure  folle  IMOn  t)ie  DOtige  Decifion 
fltluti  laffen*  aHein  Justinianus  mepnet,  e$  fet)  mtcDer  Die 
SBiaigfeit,  rotil  jtebocb  fur  einen  3ftann  |W)en , fofoUcaucO 
btec  divifio  fiait  oabett-  Oiim  non  ita.  Die  9ionier  Uef* 
fen  es  mif  einen  Hazard  anfommen , roet*  juerfl  jatjlct/  ot)e£ 
toec  jueril  fbrDert-  DiefeS  i|l  auib  btuie  $u  Sage  eben  feir»  • 

Non  - ens  ; DctlU  ItKHtl/Die  folennia  verba  dipulationum 
»t§Mti&tn  1 fo  baben  roir  botb  notb  btrgleicbm  ilctjw  comra- 

hiten* 


/ 


De  toUOBltS  REIS  Sttfut.  et  Prom. 


Qe  flipulatioae  pura  , de  die  & conditione. 

§.  i.  £x  duobus  reis  promittendi , alius  pure,  alius 
m diem,  vel  l'ub  conditione  obligari  poteft:  nec  im- 
pedimento erit  dies  aut  conditio,  quo  minus  ab  eo, 
qui  pure  obligatus  eft , petatur»  ( } ) 

TITU- 
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hiren-  05  nmt  fd)OH  Itfld)  Dem  Jure  vetufto  fetn  Correus 
t)ic  fcxceptionem  divifionis  DOrgeben  fOIItt  i fo  itfDOd)  en&- 
Ud)  Jure  noviori , utlD  Jure  Novellarum  eiltC  SBerdn* 

berung  oorgegangen ; uno  itclxt  man  leictji  / bafi  bie  Phiiofo- 

phie  Deraltcn3uriflcn/  Die  Dos  beneficium  divifionis  nid)t 
jugefaffen/  jut  iBfforbtrung  DeS  Commercii  oid  Defler  geroe-- 
fen  / «IS  Dc$  Justiniani  23ei'Ort’nung  / quas  potius  impedit 
commercium,  i£»  i|l  Mld)  «in  jus  xquius,  D;tf},  Da  bod) 

ber  tine  iiberird  n?irD Durd)  Dcn  anocrn , cc  and)  dimidium 
fieben  fofl,  obergltid»  jurcando  cotn  fo  ftolfl  »n  folidum 
obligirt  i{l , ais  Der  anDcrt  / obfr  Der  Correus  credfcndi , Der 
DicScbulDeingetrie&en  Dat , fctnem  Correo  dimidium  (jebc, 
nxilecfuceincflkrfon  mu  i6nt  gdjallenmirD,  unD  ex  con- 

iiituriane  pro  focio.oD  tl'  fld)  fl(tid)  ebcn  fo  n)Oj)l  in  folidum 
ic  feoriim  bic  fummam  ftipulictt  , llfiD  alfo  de  jure 
prasventionis  CS  altcin  &€^dlt€U  fonte  / cum  proprie  m>n  fint 
iocii.fed  de  jure  reccntiori  tantum  profociis  hibeantur, 
(3)  3n Der  correali  obligatione  fanfld)  CitlfC  obligiren  pure. 

Der  anberc  conditionaliler , Der  Druie  in  diem  certum.  {£$ 
fdxmenmar , baji  fse  nidit  fbnnen  correi  gentnnet  nxrben; 
aliein  fie  conCurrjren  Dod)  circa  rem  unam,  unD  Der  Cre- 
ditor fan  ja  marten , unD  pen  debitorem  pure  jufrieDen 
laflen/  un&bcnanbernanareitfM.  Si  dies  venit,  vel  con- 
ditio exilru  , jofalimanftc  Dod)  certa  ratione  correos  ned* 
nen , nnb  Der  Creditor  utriieru  bod)  nidjrs  s Denn  er  fan  Dod) 
nod)  immer  Den  pure  debentem  ancueiifen.  2Benn  ti  un* 
biQtgfdjeinet,  bafj  eincnabltn  fofl  fur  DenanDern/  fo  ifl  eS 

DOU)  aud)  avantageux  altera  ex  parte  , DapeidCt  Dlird)  Dell 
anDecniiberiter  roirD-  9Bemi  tuier  noviret , i)|  Der  ganfjc  - 
Comra<ftus  innovatus.  Qui  habet  commoda , habear  et- 
iam mcommoda.  Hodie  baben  jte  ebncDem  feinen  ©d)(V 
Den  ODtr  Querel  roegen  Des  neucn  beneficii  divifionis  i oi)«C 
DeSffitgen  t|l  DaS  alte  Jus  nid)t  iniquum.  Justinianus  f)at 
^ afle  Carreos  angefeben  , ais  Socios,  in  focietate  muifeii 
dfle  lucra  unb  aiie  damna  camrouniciret  IPCCOcn*  £rgo  lllllf» 
iltlDflSflUd)  Correi  ffyMl'  CO 
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TITULUS  XVIII. 

DE  STIPULATIONE 

SERVORUM. 

An  fervus  (lipulari  pofjit, 

SerVus  ex  perlona  domini  jus  ftipulandi  habet.  Sed 
& hsereditas  in  plerisque  perlonae  defuncti  vi- 
cem fuftinet.  Ideoque  quod  fervus  hereditarius  an- 
te aditam  hereditatem  ftipulatur,  acquirit  hereditati, 
ac  per  hoc  etiam  heredi  poftea  facio  acquiriciTr.  ( i ) 

Cui  acquirat.  De  perfona , cui  ftipulatur»  De 
ftipulatione  imperfonali, 

' §.  i . Sive  autem  domino , live  libi , live  conlervo 

fuo,  live  imperlonaliter  lervus  ftipuletur , domino 
acquirit.  Idem  juris  eft  & in  liberis,  qui  in  poteftate 
patris  funt,  ex  quibus  caulis  acquirere  poliunt. 

De  ftipulatione  fatti. 

§.  z.  Sed  cum  fa&um  in  ftipulatione  continebitur, 
* Omni  modo  perfona  ftipulantis  continetur , veluti  fi 
lervus  ftipuletur,  ut  libi  ire,  agere  liceat.  Iplc  enim 
tantum  prohiberi  non  debet , non  etiam  dominus 
ejus,  (z) 

De 

i 

(i)  Servus  & dominus  habemur  pro  una  peffona,  fcaljtC 
(an  betff ll(Ct)tnid)tS  fur  jtC&  ftipulirCIJ/  fi  quid  per  ftipula. 
tionem  acquirit /acquirit  domino.  Juridice  enim  fervus 
eft  non  - ens,  nihili  non  ens  nihil  fibi  ftipulatur. 

Citum  Servo  hsereditario  (p|Jtt  JlflaC  CUI  dubium  tnt|Ici)ttl, 
ob  Dieftr  jiet)  nictjts  ftipuiiren  / oDcc  acquiriren  fbnne  / rotil 
fcin  ^etr  ja  U)t>t  ijl.  21flcin  Refp.  Hereditas  jacens  habe- 
tur pro  fuo  domino  , & reprzfentat  defundum  , hinc 
haereditati  jacenti  acquirit, 

(a)  06  0lci(t)cin  Servus  firt)  (cilt  jus  Quiritium  ftipullrttt  lltll) 
«cquiriftn  fan,  fp  (an  cc  ftffo  oqcO  fift*  Aipuiircn  / btntt 

m 


De  Stipulat.  Servorum.  641 

De  fervo  communi. 

§.  3.  Servus  communis  ftipulando,  unicuique  do- 
minorum pro  portione  dominii  acquirit,  nili  jullu 
unius  eorum , aut  nominatim  alicui  eorum  ftipulatus 
eft,  tunc  enim  loli  ei  acquiritur.  Quod  lervus  com- 
munis ftipulatur,  li  alteri  ex  dominis  acquiri  non 
poteft,  iolidum  alteri  acquiritur  i veluti  li  res,  quam 
dari  ftipulatus  eft,  unius  domini  fit.  (3)  w 

TITULUS  XIX. 

DE  DIVISIONE  STIPU- 

LATIONUM. 

Dtvifo. 

STipulationum  aliae  funt  judiciales,  aliae  Praetoria, 
aliae  conventionales,  aliae  communes,  tam  Prae- 
toriae, quam  judiciales.  (1) 

De 

cin  fadlum  t)flt  f<itK  Exrenfion . v.  g.  fitl  Servus , tW  f jjj 

gdufftc  roar,  ftipuiicte  ftc!>,  bafi  er  Duret)  ein^auflnuffin/ 

UBbalfendbcrJUformnttl  fomt-  Hinc  fupra  dixi,  habira- 
tionem  magis  in  fa&o , quam  in  jure  confiftere.  |adiim 
» non  acquirit  domino  fervus,  fed  rem  & jura. 

(})  Si  plures  habeat  dominos  ,&  indefinite  ftipulatus  fue- 
rit fervus,  cuilibet  acquirit  pro  rara  , fo  aequi rifCt  Ctutt) 
jcber  dominus  j|(b  folCt)C6  pro  dimidia  parte  ; vice  verfa 
. abtc  gtlKt  «g  in  ftipulatione  faAi  HU&I  fln , fi  fervus  alteri 
promitteret.  Si  defipite  primo  vel  fecundo  domino  fti- 
pulari  voluerit,  ei  tantum  acquirit,  cui  voluit. 

(i)  Stipulationes  dividuntur  in  Civiles,  Pratorias  & Cea- 
v ventionalts , lltlb  ubcrfoaupt  in  Conventionales  & necefla- 
rias.  De  veluntariis  five  cmventitnalibus  haftcnus  dixi'* 
mus , jam  de  necejfariis  i quae  funt  vel  pratoria , vel. 
judiciales  ■,  vel  communes.  Vid.  Hurercs  ini'cjit.  QJjjj 
. btm  Praetore  imb  dUCt)  bCt)  bCIH  Judice  pedaneo  j)flt  ntflij 
Catuiones  qemaebr.  ©itfe  Cautiones  gtfibabtn  afl{itMl)i 
per  ftipulationes  J hinc  ftipulatio  idem  h,  1.  eft,  atque 

S « ' • . , Can- 
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De  fltpulatiombus  judicialibus.  - 

§.  i.  Judiciales  funt  diintaxat,  qua:  a merd  judi- 
cis officio  proficifcuntur,velutidedolo  cautio, vel  per- 
lcquendo  lcrvo, qui  in  fuga  eft,  reilituendove  pretio. 

1 - De 

Cautio.  <Dal)tC  [)abtn  roic  ftipulationes  praetorias , judi- 
ciales unb  communes.  Praetor  tantum  de  jure  refpon- 
debat  , pedaneus  judex  de  fadto , e.  g.  fi  quis  debebat 
ex  mutuo , Praetor  dabat  condicionem  certi  ex  mutuo » 
|)CC  judex  pedaneus  cognofciett  {jbtC  ba$  faftum , an  de- 
beret ? quasnam  exceptiones  haberets?  35(t)  tKttl  Judice 
irutbe  bit  litis  conteftatio  repetirct , b«fd!)On&ti)b«lll  Prae- 
tore gtfcbffitn  tuar.  250«  ante  litis  conteftationem 
btn , gtfjortt  COC  btn  Praetorem  ; 0)0$  P°ft  litis  contefta- 
tionem gefct)0t)t  , gtboilt  t)0C  btrt  Judicem  pedaneum» 
©orum  bat  Huberus  gefaget  / roic  f&ntcn  bcrglcicben  Exce- 
ptiones aflt  Pra tortas  ntWlCU  , quae  fiunt  ante  litis  con- 
teftationem. ©te  Judex  rcar  eitl  JCtus , habebat  Aflef- 
fores,  ItgftbCtt!  Aftori  btll  flllf*  ©CC  Praetor  Offa 

tongte  bingtgtn  nue  Cautiones  tron  btm  reo , bi«  gtfrijobttt 
in  jure,  unb  bttfltn  Praetori*,  > v.g/  de  damno  infe&o, 
bofi  mtin  S3^acJ>6ac  feitt  £oufi  reparirtn  fofl,  obte  Caunou 
btlitQOI : de  legtuis  reftituendis  legatariis , ffitnn  bit  Le- 
gatarii nuf  btu  (Stbtn  citi  *Wi|itcautn  fc$tn.  ©te  Judex 
pedaneus  focDertt  btnn  OUd)  gtroijjt  Cautiones  utlD  Stipu* 
latidRes  in  judicio,  v.  g.  de  dolo,  ne  res  deterior  fiat, 
de  alienando.  Tandem  & Praetor  & Judex  certas  fti« 
pulationes  exigere  poterant,  quas  communes  vocitant, 
v.  g.  rem  pupilli  falvam  fore.  UnfeCt  Judices  fttlD  Prae- 
tores & Judices  pedanei  fimul.  ©od)  05(5«  t$  tbtU  nt(t)t 
abfurd  , rotUlt  5(1)  11118  OUCb  Cltt  a partte  Praetor  unb  Ctrl  a 
partte  Judex  pedaneus  fodet,  ttie  Henr.  Bodinos  Q>of)| 

angttntrtftl , fo  f&ntcn  bit  goeben  giftbroinbte  abgtffian  rotes 
btn.  fttbtt  mon  btt)  bee  Sitiri)*  Samnttt  t ba  ifl  mcbtf 
€(t)ulb  gnbtrggngroiccigftiibtc^eocefft,  al$  bteaccumu- 
latio  caularum,  & paucitas  AfTeiroruoj.  ©oetlltt  f)0lttlt 
bicSlomcrtDenbicfcsinftitutum , rocilfo  bitit  goetenoorfa* 
nun.  3U0>««1«U  roOCf  U 1 6 • PrsEtor es  in  Urbe  Obnt  btm  Prae* 
. tore  peregrinorum  , bte  bttl  Jetmbtn  ex  Jure  Naturae  & 
Gentium  3icct?i  fpract)-  5330110  l)dmn  fitoflc  ouf  btm  6|fcnts 
lidun  sfltortft  roolitn  fertig  nwbw,  rotnn  ftuutb  frftum  utis 

(0 


_ 2 De  DivistoNE  SnPuLAfi  64$ 

De  ptAtoriii . 

§•  i.  Prattoriar  fune,  quar  a mero  Pnetoris  officid 
profjcifeuntur ; veluci  damni  infedti,  vel  legatof uiii, 
Praetorias  autem  ftipulationes  lic  exaudiri  oportet,  ut 
iti  iis  etiam  contineantur  yfidilitia; : nani  & htc  & juris* 
sfcidtione  Praetoris  veniunti 

/>  De  conventionalibus* 

Conventionales  funt,  qua:  eX  COrivention« 
Utriusque  partis  concipiuntur 4 hoc  feft,  neque  jtilUi 
judicis,  neque  juifu  Prstoris , fed  ex  conveiitiotte 
contrahentium,  quarum  totidem  genera  funt , quot 

(pene  dixerim)  rerum  contrahendarum^  (i)  t 

* 

De  communibus * 

.$•  41  Communes  lint,  veluti  rem  falvam  fore  pit= 
pillo  (nam  &r  Prartor  jubet  rem  falvani  fore  pupillo, 
Caveri,  & interdum  judex,  fi  aliter  hare  res  expediri 
hon  poteft)  vel  de  rato  ftipulatio» 

TITVLVS  XX. 

DE  INUTILIBUS  STIPU. 

TIONIBUS.(i) '• 

- Qt 

(i)  Ditutrtgm  Stipulationes  t)(|jf(n  conventionales,  qu*  ex* 
tra  cautionem  per  conventionem  ineuntut.  ©tre»  firit) 
fo  Biti  t al$  Conventiones  feutt  mbgeti  i benn  Die  3ibmeU 
fflfl  btl)  jCDtm  Contraft  majoris  habilitatis  gfatii 
cin«  Stipulation.  ©ie  Cautiones  itdilitks  Qat  bfC  Impe- 
Wtor  mct)f  tra€Um,  twiltftntitbciiu&rigtit  faflgldrftfom* 
tium  btttrt  Det  jEdili*  roac  u6ec  bi<  (Sicdffm  uno  -DidccfM 
gef«^ct  / fiacite  nun  jemattD,  fo  gab  etf  i&nt  cautionem  atdiih 
tiam;  ©abCQ  Uiljbit  divilio  inter  Frsrtorem  & Judicem  * 
«uftjd)66tn  ifl  / fo  i|l  Utdjfju  btgmjfen baQaucb bu  Dirifioa 
inter  ftipulationes  & edutiones  Judiciales  ceftirf* 

(1)  5Bcil  rute  fciiu  Stipulationes  mtl)C  ijaben/  fo  fdKitld 
Mwun  bUftrDimIfdHtrt  3ta$enim&t|j4i{cj  oflfitt  ce  faii 
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anf  uiSk  hernias  applidrei  ®erW|.  Sti- 
pulationes inutiles  dicuntur  , unde  non  oritur  obligatio. 

$)a  iut  Text  aile^  unortwitliiA  i|i , fo  aoQeti  it>ir  tine  uauiMs 
die  OcDrtUitfl  uiad)tn , Dat)in  t>od>  aac  cafus  referiret  nxrbM 
fOtlllCtl.  Alkxandek  O-assanjeus  bdt  flUd)  (UU8  aUf  CjetDlffe 
SjjUncte  reducifCt-  Sit  Stipulationes  jtllt)  inutiles  i ) pro- 
pter vitium  ptrfonac,  a)  ratione  materiae,  i)  ratione 
formae , 4)  ratione  tinis.  Quoad  x)  nxtlll  btC  Pjomit- 
tens  DCrfprod)tnt  ni(t)t  praeftiren  ton , deinde  ad  ftipu- 
lationes  requiruntur  verba  exprefla.  Mutus  ergo  non 
ftipulatur.  furdus««rt)nict)t>  DitfeS  ^attKC Imperator  §-  7- 
§.  g.  pd)(t  de  furiofo,  tNCfrttl  t1ld)t  ftipulan  vel  pro- 
mittere i tcim  Ct  gtbfot  deliberatus  animus  MtjU  I» 
§.  9.  Qu.  An  pupillus  fit  perfona  habilis  ? Kefp.  Sib* 
ftipulari  potelt  lucrum,  etiam  fine  autoritate  tutoris, 
promittere  nequit  fine  tutore.  1)  Vinum  ratione  mate- 
ri* proponitur  in  princip.  § 1.  & 1.  v.  c.  Stipulationes 
non  valent  de  non  - ente , cujus  nulla  funt  accidentia. 
Porro  de  eo,  qui  ftipulari  nequit,  quod  effe  non  pot- 
eft  , aut  quod, hominum  ingenia  excogitarunt  &S  fd>a 
let  materia  ftipulationis.  Ens  fuit  & deliit.  Supponitur 
etiam  res,  qu*  eft  in  commercio,  e.g  res  facr* , re- 
Ijpjof*.  public*.  liber  homo,  non  funt  in  commercio. 
£)(U>ft<l)<taQC$  in  §.  1.  & 2.  1)  Vitium  form*.  For- 

ma ftipulationis  primaria  eft  ,-  ut  interrogetur  &.  re- 
fpondeatur  , fonft  ijt  «8  HUC  paftum  nudum  §.  *.  Qu- 
2Bi<tDciiti  t>«i’  Promiffor  bad  ^Scifprccl)<n  Iflugnett?  Reip. 
?Diait  fan  cf>  butd)  inftrumenta  ecroeiftu.  Per  *‘reras  9U‘* 
detft  alias  ftipulatio  fieri  nequit , fed  requiruntur  verba 
ore  enunciata  i aft  ftipulationem  tamen  literis  proba- 
re queo  : Porro  confenfus  utrimque  parus  adfit.  Si 
tu  de  cepis,  ego  de  alliis  ft.pularer,  ftipulatio  non  valet; 
Adeft  error , nec , fi  unus  erret , enor  erranti  imputatur : 
Porro  congrue  xefpondeatur  operet  , alias  nulla  vera 
promiffio  aut  acceptatio  adeft.  Stipulatio , qu*  xmpof- 
fibile  continet , nulla  eft.  De  Conditione  impoffibili 
§ 10.  Sicuti  conditio  natura  impoffibilis  deriloria,  ia 
& moraViter  talis  nulla  v.  c.  turpis.  D0<  *•  3*- 

Vitium  form*  adeft,  fi  inter  abfemes  fatfta  ftipulatio 
dicatur.  Rogari  & refponderi  verbal iter  debet  §,  it. 

®cnnab<r  «Iierfoflrt/  er f<D  abfwMjwfcn/  toaiebr  ^ec 

Imperator  \>U  Cautel,  tnait  foQC  1111  Inft  rument GU  r UtyCIf. 
aC<n,li)a$  de  prafenti  Kfc«/  |P  flilt  1 ^nct  Pr°bave- 


De  IwmmTs  Stipulat. 

ut  alter  contrarium.  §.  u.  Porro  vitium  forma:  adeft, 
fi  paft  mortem  tuam  aut  meam  quid  promiferim.  Dit 
Silitn  raifonnirttn  fo : 2S5enn  icftfagr : Visne  mihi  dare  100. 
poft  mortem  meam?  fo  fati  ict)  /a  mci)r  acquirirtn  poft 

meam  mortem,  U!lt>  poft  tuam  fanjl  bU  minii(f)t$  gebetl. 
Dicis:  €0?an  D«r|i<i)ci  in  cafu  priori  mtine  grbm  , Dcnert 

fofl|l  bucEt  praeftirtn  ? Re<p.  Di<  alien  3uri|7en  fagtcn : Die 

^rbetifojuen  tterbunbtn  roccben , nrorjii  btrdcfunftus 

nidjt  obiigicst  ro«r , unb  fonttnaad)  nid)Uletnpfanqen/  roa$ 

bcr  defuntftus  ntt1)t  qtfjflbt.  Haeres  enim  repr*fentat  de- 
fundum.  Ergo  inutiles  h*  funt  ftipulationes.  Item. 
«MtUI  Id)  fage  : Si  navis  rras  ex  Afia  venerit  , hodiene 
dare  fpondes  mille  ? Datio  enim  & folutio  poft  con- 
ditionis eventum  praeftatur.  9|(Jt  bicft  Cafus  (lebeti  in  §. 
11  M*  U.  iT*  Justinianus  ()flt  l)mia(t)  flUt  DtCfC  Scru« 
pulofifdtttiaufgcboben.  Vlsne  mihi  dare  ioo.  cum  mo- 
riar ? Das  fliit , fanet  bec  Imperator  i nam  ultimum  mo- 
mentum mortis  pro  vita  habuit.  91u$  n>eld)etll  Eunda- 
menr  <Uld)  Hertius  bte  Teftamenta  atlS  betit  Jure  Naturas 
J)flt  defendiftn  ttOdtn  i Verum  lex  quidem  civilis  finge- 
re poteft,  nori  naturalis:  4) Ratione  finis;  Finalis  caufa 
ifl  t ut  ftnis  fibi , non  alteri  ftipuletur.  Ergo  eft  con- 
tra hunc  finem  , fi  ego  alteri  ftipuler  , aut  fi  alium' 
obligare  cupiam  ; tDO  id)  «1DCI  feitt  Intereffe  Dobei)  babe, 
ob  id)  m hoc  cafu  bte  gatlfy:  Summam  fcitgt.  Euilfe  du- 
bium apud  Romanos , ait  Imperator  §.  %.  4.  (Pjnuje  fa* 
fltn,  b«r  Promiifor  f«t)  bod)  ohligict/  fi  alter  ejus  nego- 
tia gelferit,  Qltlctn  ttlflfl  dubitiret  tlOf!)  : Ob  negotiorum 
geftio  Juris  Naturas  f j)?  ©cnn  t§  llltlf  <1Utt)  bet)  CltlCt*  ne-  - 
gotiorum  geftione  bte  res,  quam  alteri  ftipulor,  pr*- 
fens  fet)t1-  2Cetltt  id)  abtc  IOO.  ffttfylr.  acquirife  in  fucu- 
^ rum,  non  gero  negotia  neque  Jure  Natur*  neque  Ger- 
manico. (Jben  fo  i|t  mit  betit  fado , roentt  id) fo ftipulipe, 
l>o§  i(ft mad)?ii foolte , ba|i  M*viusbeineD>d)ftrdotiret,fo 

«Derbe  id)  ad  fummum  conatum  obligiftt.  Tertio  nihil 
acquiritur  ftipulatione,  nifi  mea  interfit.  Pater  & filius, 
dominus  & lervus  pro  una  ftant  perfona  , fonfl  fati  tt* 

nem  tertio  tiid)^  ftipuiictf  reerbtti.  Dcmnocfmtaiforbtrn? 

v5orbm$  ber  Stipulans  , fo  roirb  «r  rcp^lliret  exceptione : 
Tua  non  intereft.  5t0U1111t  ber  Tertius  felb|l,  fo  toifb  tC 
' repelliret,  «Deil  ber  Secundus  ij)|nilid)tgOerfpcod)tn.  Jam 
ad  ordinem  §§.  nos  accommodaturi  explicabimus  rem 
omnem,  quas  difficilis  alioquin  videtur. 

S ,*  * V (*\ 
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Pe  bis  , qua  funt  in  commercio. 

O M^is  res,  qiue  dominio  noftro  fubjicitur  , in 
ftipulatiqnem  deduci  poteft , live  illa  mobilis 
fit,  five  lolL  (4) 

De  his  \ cjUA  non  funt.  ~- 

§.  1.  At  fi  quis  rem,  qu?e  in  rerum  natura  non  eft, 
put  elle  non  poteft,  dari  ftipqlatus  fuerit ^veluti  Sti-j 
. phpm , qui  mortuus  lit,  quem  vivere  credebat , aut 
Hippocentaurum?  qui  elle  non  poffit. , inutilis  erit 
(lipulatio,  f , 

De  bis , cfud  non  funt  in  cctnmercio. 

§.  2.  Idem  juris  eft,  fi  rem  Iaeram,  aut  religio^ 
fiun,  quam  humani  juris  elle  credebat  •,  vel  ( rem) 
publicam,  qua:  ulibus' populi  perpetuo  expolita  iit, 
\n  forum  vel  theatrum  i vel  liberum  hominem,  quem 
(ervum  elle  credebat  i vel  cujus  (rei)  commercium 
non  habuerit  j,  vel  rem  fuam , dari  quis  ftipuletur. 
Nec  in  pendenti  erit  ftipulatio  ob  id,  quqd  pubjica 
jes  in  privatam  deduci,  <k  ex  libero  fervus  fieri  pot-_ 
eft,  & commercium  adipilci  ftipulator  poteft,  & res 
(ua  ftipulatoris  elle  delinere  poteft , fed  protinus  inu-. 
rilis  eft,  Item  contra  licet  initio  utiliter  res  in  ftipu- 
jatum  dedufta  lit,  ii  tamen  poftea  in  aliquam  eorum 
C^ulam , de  quibus  fupra  diftum  eft , fine  fadfcq  pro-, 
mitioris  devenerit,  extinguitur  ftipulatio.  At  nec  fta-, 
Cim  ab  iiricio  talis  ftipulatio  valebit : Laciam  Titium , 
f|W»  fervus  erit , (farf  frondes  .?  Sc  fimfiia,  Qux  enim 

natura 

- ■ - — - — — — — -a 

Quemadmodum  de  quacunque  re  mea  , qu*  eft  iq 
dpminiq  mea  , quemcunque  contraftum  inire  pqflura ; 
ita  etiam  de  iis.  rebqs  qmjiibus  ftipulari  queo,  quae  fuoc 
in  dominio  nqeq.  SlflM,  t»a$  linfCMl  dominio  UtWrWOrf? 

fen  ift,  txtS  fan  ic§  btraiieniptq/  yriljalfo  and}  m ftipui^ 
|i«(\etn  deducere,  . 
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natura  fui  dominio  noftro  exetnta  funt,  in  obligatio- 
nem deduci  nullo  modo  poliunt.  (3) 

* De  facio,  vel  datione  alterius, 

§.3.  Si  quis  alium  daturum,  facturumve  quid 
„ promilerit , non  obligabitur  : veluti , li  fpondeat , 
Titium  quinque  aureos  daturum.  Quod  fi  effedtu- 
rum  le,  ui  Titius  daret,  fpopondcrit , obligatur.  (4) 

De  eot  in  quem  confertur  obligatio  , velfolutio, 

§,  4.  Si  quis  alii,  quam  ei, cujus  juri  fubjedhxs  fit, 
flipuletur  > nihil  agit.  Plane  folutio  etiam  in  extra- 
neam perlonam  conferri  poteft:  veluti,  fi  quis  ita 
ftipuletur,  Milri  aut  Sejo  dare  [pendes  ? ut  obligatio 
quidem  hipulatori  acquiratur,  folvi  tamen  Sejo,  et- 
iam invito  eo , rede  poffit,  ut  liberatio  iplo  jure  con-  - 
tingat,  led  ille  adverfus  Sejum  habeat  mandati  adio- 

nem. 


(})  De  lis  rebus  , quas,  plane  in  commercio  non  funt  • * ' 
vel  efle  non  poliunt,  inepte  quis  ftipulatur,  v. g.  tjoil 
«ittetn  JCobolt)-  Res  faera » publica , non  eft  in  commer- 
cio. Nec  juva» , fi  res,  quae  facra  fuit,  jam  delinat  efle 
faera-  Nam  quod  ab  initio  non  valet , ex  poftfa&o 
non  convalefcit.  Non  incipit  obligatio.  i|t  ait(f>  Da 
fdne.  obligatio  conditionalis  uni)  flOlt)  bCtlt  Principio  Ro- 
manorum mdee  bCC^Uidjen  ftipulatio  in  conditionem  con. 
cepta  impia,  v.  gr.  dabisne  mihi  rem  facram,  cum  erit 
profana  ? Conditio,  non  mere  eft  incerta  , & ftipula- 
tia  conditionalis  ejusmodi  non  valet.  Rem  fuam  fti-  ' , 
pulari  quid  prodeft? 

(4)  Qu.  An  faftum  alterius  feu  tenii  promittere  quis 
polfic?  v.g.  Vnne  mihi  promittere,  Titinm  daturum 
mihi  decem  ? Refp.  Inutilis  quidem  eft  fiipulatio , alie- 
num promittere  fa&um  non  eft  promittere,  fed  ad  fu  ret- 
inam tamen  diligentiam  quis  obligatur  , v,  g.  tDCfltl  t£t> 

tftcfprpchtn  l)dttt , id)  mite  <8  Dat) in  bcinotn , Dap  b«c  an* 
t>cre«ti»a^pra:fti«ufolu/  Da  t>a(x  icfinticO  imurobiigirt, 

tlbcCnid)!  rodtCC ali!  ad  fummurn  conatum,  non  vero  ad 
folvendum,  im  DtC  atlD(C(  IllcOt  t»ifl  pcrfuaditM 

laffcn. 
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nem.  Quod  li  quis  libi , & alii , cujus  juri  lubje&us 
non  lit , dari  decem  aureos  ftipulatus  eft ; valet  qui- 
dem ftipulatio : fcd  utrum  totum  debeatur  ftipulatori, 
quod  in  ftipulationem  dedu&um  eft  , an  vero  pars 
dimidia,  dubitatum  eft.  Sed  placuit , non  plus, 
quam  dimidiam  partem,  ei  acquiri.  Ei  vero,  qui  juri 
tuo  fubjcctus  eft,  fi  ftipulatus  lis,  tibi  acquiris,  quia 
vox  tua  tanquam  filii  lit , licut  & filii  vox  tanquam 
tua  intelligatur  in  iis  rebus,  qua:  tibi  acquiri  pol- 
iunt. (j) 

De  interrogatione  $ refponjtone. 

§.  5.  Pnetcrca  inutilis  eft  ftipulatio  , li  quis  ad  ea, 
qux  interrogatus  fuerit,  non  relpondeat : veluti,  fi 
quis  decem  aureos  a te  dari  libi  ftipuletur,  tu  quin- 
que 

(0  Q.  An  alius  pro  tertio  ftipulari  poteft  , v.  g.  visne 
- dare  Maivio  ioof  Rcfp.  <£s ifl t)iel Uber Meft  dilpu- 
tiretroorben-'  D.  Beyer  t)at  etne  tigene  Diflcrtation  ba&ott 
gtfd)rub<n.  (JS  foinmi  bnrauf an : Ob  eine  Unitas  perfonx 
tiorbanben,  utib  bcr  tertius  in  poteftate  i)]/  obcr  nwm  td)  cin 
InterelTe  bOb(t)  !)<$(  1 fo  fati  <111$  &etn  Tertio  ftipuli- 
f(t  roetbttl.  Abfenti  nihil  ftipulor , fed  prxfentia  fti- 
pulatoris  & promifforis  requiritur,  ©er  primus  ftipu- 
lans  ifl  md)c  ircxtnthft*, , rotber  tt,  no$  Der  tertius  fan 
ctroaS  forbern.  ©enn  feiner  oon  b<t)ben  f>at  eS  (1$  ftipub- 
ttl , UtlD  feinemftoa  btt)bcn  l)al  btr  PromilTor  «g  cum  effeftu 
©crfprc$(n  fonnen.  ftcitt  Mandatum  t)at  er  gefoabt , Frin 
InterelTe  fan  CC  Jtigtn  , fein  Negotium  J)at  CC  ni$t  geritet. 
Negotiorum  geftio  prxfupponit  etiam  aliquid  prxfens , 
, bag  ber  Tertius  fc$on  l)at,  v.  g.  1$  baue  btin  £au|f, 
Dagf<j>aDf)afft  ifl , bag  $au g/  baSbufibonfjajt.  Qui  vult 
ftipulari  , nen  vult  negotium  gerere,  ©it  Negotiorum 
geftio  ifl  apud  Romanos  (in  Quali-  Contracftus  , ftipula- 
tio (in  Contracftus  verbalis.  Qu.  Quid  fi  quis  ita  con- 
ceperit ftipulationem:  Visne  mihi  & Paulo  dare  100? 
Refp.  SEBag  i$  fur  mi$  ftipulirei  l)ab( , gilt  bem  anbtrR 
flicbt  Idem  eft  , fi  quis  filio  aut  fuo  domino  aliquid 
ftipuletur.  Conf.  Schubarti  Diff.  de  ad)e&i.  it.  Ham- 
msr  de  adjefto. 

(6)»0 


Google 


• De  Inutilibus  Stipulat.  /-  * 649 

que  promittas, vel  contra:  aut  fi  ille  pure  ftipuletur, 
tu  (ub  conditione  promittas,  vel  contra  ; li  modo  Ici- 
licet  id  exprimas,  id  eft  , (I  cui  fub  conditione  vel  in 
diem  ftipulanti,  tu  refpondeits  : Prtfenti  die  frondeo. 
Nam  fi  hoc  folum  relpondes , Promitto » breviter  vi- 
deris in  eandem  diem  , vel  conditionem  Ipopondille. 
Neque  enim  neceflc  eft  in  relpondendo  eadem  omnia 
repeti,  qua:  ftipulator  exprellerit.  (6) 

Ve 


(6)  3Bo  cinc  Stipulatio  foll  / b(l  mu|j  Interrogatio  unb  Re- 
fponfio  ftpn , beobeS  tnu&  ante  gcfcbcliMi/  unD  ubtreinfitms 
mtn.  Non  valet  ftipulatio , fi  refponfio  non  fit  con- 
grua, v.  g.  Si  quis;  interrogat' Viine  mihi  dare  roo? 
& alter  refpondet  : DaSo  bovem  , , incoqgrua  erit  fti- 
pulatio : In  omni  ftipuladone  |(i  Olld)  bic  acceptatio  b t* 
fitiffctl  i non  ergo  acceptat  bovem , non  eft  ftipulatus. 
Ergo  nec  eunj  acquirit  Acceptirei  ber  OnbCte  OlUt)  bo- 
vem loco  1 00.  fo  ijl  sint  ntuc  Stipulati on.  Olber  6ffc 
tt r$  fomttll  Cg  bacauf  an  5 Annon  quis  rein  jam  In  an- 
tecellunt acceptaverit  ? v g.  Visne  mihi  dare  10?  Da- 
bo 4.  aut  contra.  Refp.  ©aSgili  eben  fotpetlifl , namio. 
non  funt  f.  tnilfittt  IdUttC  novx  ftipulationes  borjU 
foiwntn,  ut  valeat  negotium.  3>enn  ter  anbtre  fan  nidbt 
bmnir  jufriebtnfdin,  Ut  plus  vel  minus  accipiat  , quam 
definitam  fummam.  Spinoza  RHirbJ  etnmal)!  reidjlitbbetf 

ftfenefet,  er  bebielt  aber  nur  100.  ffitijlr  baoon , baSubrfi 
ce  gab  er  juruefe.  Dfft  ijt  ber  anbere  jroar  mit  me&r  ober  mu 

. niger eergnugt,  aberbatfleSmebreineneue Stipulatio,  nova 
eonfpiratio,  nova  obligatio.  Nemo  fibitnet  ipfi  ftipu- 
latur,  nemo  fibimet  obligationem  imponit  i bal)tr  rebet 

berienige/  ber  ein  Sucb  bcrfprirbi/  unb  Ijernach  nic&i  fidem 
liberiret/  niibt  jurijlifd).  2Bo  feine  acceptatio  i|i , ba  ifl  feis' 
IU  obligatio.  Ethice  i fl  Citi  foltbtC  promiffor  homo  vanus, 
non  vero  injuftus.  Cafus:  Interrogat  quis:  Visne  mihi 
dare  centum?  unbbie  ^IntlBON  fiiUi : ducentum,  bflinfijs 
nenbiele , unbfelbjlGRonus,  deberi  100.  cg  i|I  aberirrig. 
SBifroeilen  ifl  c$  mobl  t»al>r , allein  eS  fan  aucb  ber  Cafus  fomi 
iticn  / baMucrtPcnigcrnicbf,  al$  200  ?oo.  1000.  jufam* 
men  gebctt  roill.  3(1  alto  bic  Raifon,  bie  fonfltti  gtgeben  roirb, 

• quod  fcilicet  numerus  major  contineat  minorem,  in 
abftratfto  0?©t)l  cic&tig , fiber  in  concreto  fan  ft«  i&«n  9ibfa8 

S s y fcabeft, 
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De  his,  qui  funt , vel  habent  in  poteftate.  \ 

§,<j.  Item  inutilis  eft  ftipulatioi  fi  vel  ab  eo  ftipiu 
(eris,  qui  tuo  juri  fubje&us  eft,  vel  fi  is  a te  ftipu- 
letur.  Sed  fervus  quidem  non  folum  domiuo  Tuo 
obligari  non  poteft,  fed  ne  quidem  ulli  alii.  Filii 
■yero  familiarum  aliis  obligari  poliunt,  (7) 

De  ynuto  ^ f ter  do. 

§.  7,  Mutum  neque  ftipulari , neque  promittere, 
polle,  .palam  eft,  Quod  & in  furdo  receptum  eft, 
quia  & is,  qui  ftipulacuf , verba  promittentis,  & is, 
qui  promittit,  verba  ftipulantis  audire  debet : unde, 
apparet , non  de  eo  nos  loqui , qui  tardius  exaudit  ^ 
fed  de  eo,  ;qui  omnino  non  audit.  (8) 

; De  furio  fi.  . 

§.  8-  Furiofus  nullum  negotium  gerere  poteft,  quia 
non  intcHigit,quod  agit.  (9)  ’ 

&a&en,  »tl<&dau(&fi&onTHOM4sjus  **.  'fm*r*&*  Qiv,n* 

oUerviret  bat.  j ^ , .- 

(7\  Qu.  An  ipihi  ftipulari  poffim  ah  eo*  qui  m mea  po- 
teftate eft,  & vice  verfa  } Refp.  qu°d  n°n*  S)tnn  <1 

muffen  i- 'jiecfontn bafeon.  ®«ec  uno  ©otjn  rotclmi 

pro  una  perfona  g(t)CllUtl-  UtlD  bitft 
jDtniacr  flatt  inter  fervum  & dominum.  3)et  Servus  rati 
ftincm£>trrn  acquirirtll  fine  confenfa  illius  i fed  fe  non 
poteft  obligare.  ©Q  btC  Filius  SlDrtC  CttUIlt 

Extranee , nicftt:  flbec  fetrKm  obligittn  nui* 

(Q\  Ad  ftipulationem  tttt&en  verba  folennia  erforberf#  nam 
V verbalis  eft  contraftus,  gtn  Mutus  {ait  niftt  «Dtn  / <111 
Surdus  fan  nid)t  boctn,  tm  fonnen  fie,  q«» & 
mutus,  ni*uinmai)lpacifcictR,  cSfenbettntwjl  fteauftme 
(inb(«3lclfid)etfldcen.  Liter*  non  admittuntur , mfi  m 
feripturam  redigatur  ore  antea  fafta  ftipulatio, 

(e)  SSStc  ftipuiiren  <9iQ/  mu#  etmaS  gebencEen/  «in  fumfus 
hdt  imt  ©ebancfm/  (te  (inD  abee  perturbiEt  , , inierim  l|J 
’ ftin  3»ei^t,  fi  furor  tranfit,  t)Q&  tK  ftipuliKR  fOtlOC/ 

Jtntlbfl  ifl « fiitl  Furiofus  RU&C.  Furiofus  itaque  regula- 
riter 
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De  impulere. 

§.  p.  Pupillus  omne  negotium  rede  gerit : ita  ta- 
men, ut,  ubi  Ultoris  audoritas  neeellaria  fit,  adhi- 
beatur tutor  :*  veluti,  Ii  ipfe  obligetur.  Nam  alium 
libi  obligare  etiam  line  tutoris  audtoritate  poteft.  Sed 
quod  diximus  de  pupillis , ubique  de  iis  verum  eft, 
qui  jam  habent  aliquem  intelledum  : nam  infans,  &; 
qui  infantis  proximus  eft,  non  multum  a furioio  di- 
ftant,  quia  hujusmodi  aetatis  pupilli  nullum  habent  in- 
' telledum.  Sed  in  proximis  infantiae,  propter  utilitatem 
eorum  > benignior  juris  interpretatio  facta  elt , ut 
idem  juris  habeant,  quod  pabertati  proximi.  Sed 
qui  in  poteftate  parentis  eft  impubes,  ne  audore  qui- 
dem patre  obligatur.  (io) 

De  conditione  impoffUnili^ 

$,  io,  Si  imppflibilis  conditio  obligationi  adjicia- 
tur, nihil  valet  ftipulatio.  ImpolIibUis  autem  con- 
ditio habetur , cui  natura  impedimento  eft,  quo  mi- 
nus exiftat : veluti,  li  quis  ita  dixerit:  Si  digito  coelum 
uttig  rQi  dure  fpondes .?  At  fi  ita  ftipuletur:  Si  digito 
coelum  non  attigero » dare  fpondes  ? pure  fada  obligatio 
intelligitur : ideoque  ftatim  peti  poteft,  ( 1 1) 

De 

riter  excluditur  , eft  enim  abfens.  Pridigus  furiofum 
habet  exitum-  S®<0n  « , cx  aequi- 

tate fuilinetur, 

^io)  Pupillus  iqfans  pro  abfente  habetur,  Impubes  dimi- 
diatum habet  coufenfum , ttlatl  JtOaC  «Htn  anDtM  obli- 
giren  , hbi  aliquid  acquirere , non  vero  fe  obligare , tt>ei( 
tl  Uid)t  gcfd)(t)(ii  fati , bafj  tc  hedirq  n>itb.  Ergo,  fi  fti- 
pulari  velit , tutoris  autaritas  ut  accedat  , necelTe  eft, 
J)ergUi(htn  ContraAus  t)€tlTc«  claudicantes,  (g&flj  fO  <(1 
C$  Ittlt  Dem  infantiae  proximo , qui  eodem  jure  gaudet. 

Ex  aequitate  fuget  mari : (§$  fellet  nicfjt  oiel  an  7- 

ren  > cingendus  habetur  pro.  cinAo.  Regulariter  prq  ah' 
fente  habetur.  J 

00  (^ui  iropoffibUctn  conditioneor  ftipuladeni  adjim , 
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De  abfentia. 

§.  1 1.  Item  verborum  obligatio  inter  abfentes  con- 
cepta, inutilis  eft.  Sed  cum  hoc  materiam  litium 
contentiofis  hominibus  prxftabat,  forte  poft  tempus 
tales  allegationes  opponentibus  , & , non  prse lentes 
fuille  vel  fe  vel  adverjarios  luos,  contendentibus; 
ideo  noftra  conftitutio  propter  celeritatem  dirimen- 
darum litium  introdufta  eft  , quam  ad  Catlarienfes 
advocatos  Icriplimus  : per  quam  difpo  luimus,  tales 
fcripturas,  quae  prxfto  elle  partes  indicant , omnino 
die  credendas,  nili  is,  qui  talibus  utitur  improbis 
allegationibus  , manifeftiffimis  probationibus  , vel 
per  leripturam , vel  per  teftes  idoneos  approbaverit, 
toto  eo  die,  quo  conhciebaturinftrumentum,  lele  vel 
adverlarium  luum  in  aliis  locis  fuille.  ( i z) 


non  ftjpulatur,  fed  jocatur-,  qui  jocatur,  nihil  promit- 
tit , promiffio  debet  effe  feria.  Hjn  £ejlammk©a(t)Cn  ifi 
dtin  aniJCrS , dum  enim  de  morte  cogitamus  , non  jo> 
cari  videmur.  Vid,  Colleg.  MortU.  Petronius  Arbiter 

unD  «in  geroifftc  gcan^ofe  fc&ertjetm  noct)  bi0  an  ibr  €n* 
Dt  2Bir  fd)er$en  tdalid) , roir  feben  titcfor  immer  fo  run$* 

. au$ , rait  bec  <?l«pbant , Der  mit  feiner  ftayt  5lic* 
q«n  fdnqei.  Slur  btt)  bec  6b«  / roiQ  Der  'pabft  baben  / 
folle  man  nic&t  fd)er$en/«8  fotu  ein«  Conditio  impoffi- 
bilis  qelten  ad  effe&um  matrimonii  & confenfus  puri. 
Sed  abfonum  eft.  2Bie  offt  feberqw  roirmit  DenSDIrigD* 
gens  ? ©ofl  man  Die  Seute  mit  Dtr  $eil  €he  ilraffen  ? 

(ll)  Inter  abfentes  ftipultftio  fieri  non  poteft.  3)«nn  Dit 
Verba  folemnia  inullcn  prononciata  ftpn  eodem  mo- 
mento, ro«l(&e$  nuc  inter  prsefenCes  fl<fct)«(>€n  fan. 
fonte  ft<&  nun  «rcigntn  / Daji  «incc  exceptionem  abfentia:. 
opponirtt , unD  Di«  ftipulationem  fafti  (dugnttt , IBtiltC 
niibt  iugegen  gewefen-  !D«nn  rotnn  Die  exceptio  abfen- 
tiae  mabe  ijl , fo  ifi  Dit  ftipulatio  invalida,  D0b«t0  faget 
nun  Justinianus:  Siflen  ©treiiigfeittn  ooriubeugen  / lajfct 
«in  Inftrumenr  aufriebten,  unD  expreffe  Darin  3J?elDung 
tbutt  Dtr  Prsefentiae  i Dtnn  eb  gltitD  biefcd  feine  probatio 
irrefiftibilis  ifi , fo  t)«  «S  Dwt>  btlt  Effeft  , Dflfc  DCC  Q\V 

bere 
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De  JlipuUticm  peji  morttm , vel  pridie  quam  al* 
ter  contrahentium  moriatur. 

§.  i z.  Poft  mortem  fuam  dari  hbi  nemo  ftipulari 
poterat , non  magis  quam  poft  ejus  mortem , a quo 
ftipulabatur.  Ac  nec  is,  qui  in  alicujus  poteftate  eft, 
poft  mortem  ejus  ftipulari  poterat,  quia  patris  vel 
domini  voce  loqui  videretur.  Sed  & li  quis  ita  fti- 
pulctur  j Pridie  quam  moriar  , vel  Pridie  quam  morie- 
ris , d4re  fpondes  ? inutilis  erat  ftipulatio.  Sed  cum 
(ut  jam  didtiim  eft)  ex  conlenfu  contrahentium  ftipu- 
lationes  valeant,  placuit  nobis  etiam  in  hunc  juris 
articulum  necellariam  inducere  emendationem  , ut , 
live  poft  mortem , live  pridie  quam  moriatur  ftipula-  v 
tor,  live  promitlor,  ftipulatio  concepta  iit , ftipula- 
tio valeat.  (13) 

De  jlipulatione  pr&poflera » 

§.13.  Item  li  quis  ita  ftipulatus  erat 1 St  navis 
{cras)  ex  Afia  venerit , hodie  dare  fpondes  ? inutilis  erat 
• < ftipu- 

bere  bag  Onus  probandi  abfentiam  flllf  jtd)  labet , UtlD 
bie  burtft  b(IS  Inftrument  n)jebecil)n  CrCCgte  Praefumtion  cla- 
rilCme  deftruUen  tllllf}. 

(i?)  ^>iet  jtrtb  r.  Cafus:  i)An  ftipulatio  utilis  fit,  fi  ita 
fonet : Visne  mihi  dare  poft  mortem  tuam  100?  Refp. 
negando,  ©tmi  bit  Obligatio  !an  poft  mortem  ftineil 
SInfanq  rubmcit  / mortuus  j(l  ctn  Non-Ens.  Jure  veteri 
non  valebat  i poft  mortem  enim  velle  non  amplius  pof- 
fumus , obligatio  non  incipit.  Haeres  non  obligatur,  nili 
ex  obligatione  defundi  praecedanea.  Justinianus  obtL* 

fagei:  (£6  fofl  eben  fo  oitl  ftan , a(S  mein  ®rbe  fofl  bic 

100.  gtbflL  Ergo  jam  obligatio  incipit,  i)  An  ftipu- 
latio utilis  fit : Pridie  quam  moriar  ? Refp.  Pridie  eft 
incertum,  hinc  inutile  eft  legatum.  2lQtit1  Justinianus 
Inflet  fllKb  biefe  Stipulation  pafliren , <iU$  btr  Raifon , quia 
non  tantum  pro  nobis  , fed  & pro  haeredibus  noftris 
contrahimus!  babtr  imijlttl  DtC  Srbtn  aut  folvere  , aut 
folvi.  Voluntas  defundi  poteft  habere  exitum,  ©tmig, 

- bag  ti  ex  poftfado  gtroiji  i(h 

C‘4) 
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ftipulatio , quia  praepoftere  concepta  eft.  Sed  cum 

Leo  inclyta:  recordationis  i'n  dotibus  candeta  ftipu* 
lationeta,  qua:  praepoftera  nuncupatur,  non  elTe  re- 
jiciendam exiftimavent » nobis  placuit)  & huic  per- 
fe£fcum  robur  accommodare  3 ut  ilon  foluta  in  doti- 
bus j fed  etiam  ift  omnibus  Valeat  hujusmodi  conce- 
ptio ftipulationisi  (14) 

De  ftipulatione  collata  in  tempus  mortis* 

§.  14.  Ita  autem  ftipulatiO  concepta  : , veluti , Ci 
Titius  dicat  : Cum  ntoriur,darejpondes?  vel  Ctitn  tnt- 
ritns  f & apud  veteres  utilis  erat)  & nunc  Valet;  (i  5) 

Dt  ftipulatione  poft  mortem  alterius » 

L 1 « . item  poft  mortem  alterius  re£te  ftipulamuh 
. Di 


(14)  5S5«nn  cinei*  gefagt  l>at« : Si  navis  cras  ex  Atia  rcdie- 
fit  * att  hodia  dabis  ioo  f fO  »|i  DtefeS  ptepbftefe  fcom 
eepta  ftipuiaiio.  Ola(t)  Dent  dlten  9te<t)t  fonte  fblttfi  nit$f 
ctltttt-  3Bie  fonte  ic&  hodie  obligirt  |<t)h  / 0<t  morgen  erjl 
bie  Obligatio  onfdngt,  t>a  nod)  ungemt^  / 05  Oie  Obligatio 
oelteu  roerBe  ? aitlem  Justini  Anusfaget:  Tolle  id  * quod 
proponere  pofitutn  eft)  foljatDie  Stipulam»  Ifat  9li(t)tiga 
feit/  Sc  habetur  pro  ftipulatione  ifa  diem  vel  tub  con*-- 
ditione  concepta,  v.g.  Si  navis  cras  redit»  fOtfbdgtgelD 
auSaejablet  tVecOen  cum  omni  incremento,  e g.OaWerD 
init  oem  Suflen , Bd$  hodie  nod)  jur2Beit  fontmt.  Leoni* 
GnjhtuM,  Oeten  in  Biefent  ^ZelOung  gtfW,  i(l  mctl 
mebt  iu  finOen*  , 

(iO  Qu-  5blt  i®  feemt  «i  tempus  mortis  ftipuhren?  J.& 
Visne  mihi  dare  100.  cum  morieris  ? Refp,  De rgUiC^CIt 
Stipulation  t)Qt  jure  veteri  atlecLinqg  gegolten  i Oenn  Die 
Stoici  fagtcn/  ultimum  momentum  Vitae  U)irB  rtOfl)  ad 
Vitam  gcteitiet.  Conf.  GeIlius  pioBi  Aii,  L.  6;  C i 3 * 
Durn  fpiro»  Vivo.  Ergo  gtlt  Oiefe  Stipulatioh  fO  W0l)I/ 
(lis  ®enn  itb  fagtl  i Vistle  mihi  dare  centum , fi  Mdevius 
morietur  ? nue  M0  Oie  iRotner  tiitftt  gelitten  DaOett , dwitrt 
einer  ftipuliren  tbolte : Si  imperator  morietur.  Stoici 

Mren  fubtile  £eute,  ®ie  itb  fold)e$  in  oem  Programmate-^ 
uuf  Dt  GoiiTsdi  iu  niger,  ©tlegenbttt  genwnmen;  ©itftf 
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De  promijjione  Jcripta  in  injlrumcnto. 

§.  16.  Si  (criptum  in  inftrumentd  fuerit,  promi- 
fifle  aliquem , perinde  habetur  , atque  fi  interroga- 
tione praecedente  refponfum  fit.  (16) 

De  pluribus  rebus.  % 

$•  17.  QuotieS  plureS  ies  una  ftipulatione  cdht* 
prehenduntur,  fi  quidem  promilfor  fimpliciter  re- 
fpondeat : Dare  fpondeo  j propter  omnes  teneturT  Si 
vero  unam  ex  his  vel  quasdam  daturum  fe  Ipoponde- 
rit  j obligatio  in  iis , pro  quibus  fpoponderit , con- 
trahitur.  Ex  pluribus  enim  ftipulationibus  una,  vel 
quaedam  videntur  clle  perfe&ae  : fingulas  enim  res 
ftipulari,  & ad  fingulas  relpondere  debemus*  (17) 

_____  Dt 

ifl  aurf)  baS  fpecieufefie  Argument , meldxg  man  borbritigtf, 
SUbUBUfUt,  teftamenta  effe  Juris  Natur*.  2)<nnj]«fa» 
gtn  : Ultimum  momentum  vitx  adnumetatur  , rrtorte 
confirmatur  teftametitum.  Ergo  tellamentum  valet  et- 
iam non  attendendo  ad  Leges  civiles,  fed  folutn  ad 
voluntatefn  defunai.  SllUin  wec  iwt  btttn  b<tf  Xtflamctu 
lemablS  pro  difpoflrione  inter  vivos  fl(t)a(Ull  ? Transla- 
• " tio  fit  per  mortem  , poft  mortem  fit  hatrcdltas. 

(16)  SEBtnn  n)ic  etne  ftipulationem  fa&am  per  inlbrumert* 
tum  trnwftn,  fo  qcfd)id)t  eS  ime  nifit  plene,  t«ifla&tc 
boet),  weilcleintperfona  publica  gtmfld)! , tint  Pracfum - 
tion.  VinnIus  fagei  : (5$  feg  pro  inftrumento  (itu  Pr** 
fumtio  veritatis  & folemnitaus , cdntra  quam  tamen  con- 
traria probatio  admittatur, 

(17)  3$fattttticpiUr« fcs  unb  fada  jugitid)  ftipuiirtn , bd 
filabtrftiiu  obligatio  una  Dorl)anbtn , Le.tDcnHfllti^ciiu 
pr*air«  iwibttt  ( fo  miif  bod)  ba$  antxct  aucb  nod)  praefti- 
ret  tCCCDUI  / C5  jtnb  obligationes  plures.  Stipulatio  copu- 
lativa valet  v,  g.  visne  mihi  dare  & arietem  & bovem 
& equum  ? Concirtne  relponderi  debet  ad  omnia  ca- 
pita t aut  generaliter.  Vid  DoKeixus  & GoeddeCs  de 
hac  materia.  ' UlbCE  in  ftipulatione  alternativa,v.  g.  visne 
tnihi  dare  aut  bovem,  auf  equum ? bCt  t|l  una  obligatio, 
re  una  prxftira , altera  non  amplius  debetur, 
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De  penna  adjeci*  jlipulationi , alii  dari . 

§.  i §.  Alteri  ftipulari  (ut  fupra  didhim  eft)  nemo 
poteft.  Inventae  enim  funt  hujusmodi  ftipulationes 
vel  obligationes  ad  hoc,  ut  unusquisque  acquirat  fibi» 
quoad  lua  intereft  : exterum  ii  alii  detur  , nihil  irt- 
tereft  ftipulatoris.  Plane  ii  quis  velit  hoc  facere, 
poenam  ftipulari  conveniet , ut,  nili  ita  fatftum  iit , 
ut  eft  comprehenfum,  committatur  poenae  ftipulatio 
etiam  ei , cujus  nihil  intereft.  ‘ Poenam  enim  cum 
ilipulatur  quis , non  illud  infpicitur , quod  interiit 
ejus,  led  qux  iit  quantitas  in  conditione  ftipulatio- 
nis.  Ergo  ii  quis  ita  ftipuletur  : Titio  duri  ? nihil 
agit  \ ied  fi  adjecerit  poenam  : Nifi  dederis , tot  au- 
reos dare  [pondes?  tunc  committitur  ftipulatio.  ( t g) 

Si  interfit  ejus , ojui  alti  ftipulatur. 

§.  19.  Sed  & fi  quis  ftipuletur  alii , cum  ejus  in- 
terefict , placuit,  ftipulationem  valere.  Nam  fi  is, 
qui  pupilli  tutelam  adminiftrare  coeperat  , cellerit 
adminiftrationem  contutori  iuo,  & ftipuletur,  rem 
pupilli  fab  am  fore  : quoniam  intereft  ftipulatoris 
heri , quod ftipulatus  eft,  cum  obligatus  futurus- lit 
pupillo , fi  male  res  gellerit : tenet  obligatio.  Ergo 
& fi  quis  procuratori  luo  dari  ftipulatus  fit,  habebit 
vires  ftipulatio.  Et  fi  creditori  luo  quis  ftipulatus 
fit , quod  fua  intereft , rie  forte  vel  poena  commit- 
tatur, vel  praedia  diftrahantur,  quae  pignori  data 
erant,  valet  ftipulatio.  (19) 

___  Dt 

( 1 8)  & ifl oben  fttjon  fub $.  4.  qcfagt roorbtn , bajj  icb  inuti- 
liter einem  ailbtnt  etma^  ftipulicc  / nili  mandatum  ha- 
beam. 0lutl  aNrqubt  Justinianus  cincCautel  { 5Dcnn  bu 
Die  Stipulation  roiUjl  qci)altcn  babsn  fo  ftipulirt  t)ir  jugltid) 
tine  poenam , roekbtg  einc  leidjie  Cautei  tft , bie  «in  jtber  udi 
ftlbjl  madjcilfan-  Conf.THOMasiiDifT.  de  fttpuiaticne pro  aliis ^ 

0 9)  iiufl  fan  tl  fbmmw  / bafciit),  wnn  i<t)  «ntm  anbern 

ftifll- 
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De  pcena  adjeci  a pronjiJJimi  faci  i a 'uni. 

§•  20.  Verfa  vice , qui  alium  fadurum  promiflt, 
videtur  in  ea  efie  caufa , ut  n(m  teneatur,  nifi  poe_ 
nam  iple  promiferir.  (20) 

De  re  Jlipnl antis  futura, 

§.  2 1 . Item  nemo  rem  Tuam  futuram  in  eum  ca- 
fum,  quo  fua  iit,  utiliter  ftipulatur.  (21) 

_ D$ 

ftipulire/  till  Interefle  .fcaDei)  i)af>e  / j g.  Matrius  t|I  mie 
■ °o.  9i(i)lr.fff)u(oig/  Damit  er  mift  nun  6c j u>itn  fotme, 
fo  ftjpuiire  tcf)  DonTirio,  i>^  er  oem  Maevio  100  gm,ir. 
kDbfii  roiii , fo  »r,up  Tirius  Das  'SetfprcdKn  i)a!l.it ti» 
bem  ict)  bter  oaupffmNid)  mir  crtuas  miD  Wiiieinem^ora 
ti)cil  ftipiiiire,  uno  fati  Titius  nicftt  excipiren,  er 
&«  nMacv'ir>n(CfU8i)erfpfOCt)en.  Sed  ftipulatio  valet.  £){C, 
/,  Stipuiation  fan  euict>  aelfn,  nam  «irt  Contutor 

tui)  DOH  |«in«tll  Contutore  ftipulim  , 'rem  pupilli  fkl- 
vam  fore.  Bmn  OD  <g  <\  CtO)  fd)?inCf , t>ap  Cfl  jUlll  &U* 
ijtijDco  l upiiit  getitttien/  fo  DaiDod;  oer  ftipulireriDe  Con- 
tutor  Jntercire  Dabei). 

(so)  njn  biefcm  §.  i|l  roicDerHid)t$rtnDer«/aI$bieCautel,  ue 
patna  ftipulauoni  adjiciatur  eiltfjaflCtl  / memitd)  PTfprt* 

d)e,  C«agemanbererettPi^(I)iin  nnDprarftir  11  jba. 

(»i)  DiefesiilDerfbn>erc|le§.in  h.tit.friii  Commentator  fa* 
fl«  Ijiet  roaS  redws.  & frfwnci  roie  eiu  3i%(.  <?r  ift  er 
y;l7-  de  Vtrh-  ohH>  gd.omuun,  Da  (Icljetan  (W:  «n 

fu  a fit,  qutjua  futura  fit , roeld)C  leftio  Olli})  (V|fec  ili. 
©te  fonnen  fitt)  feiiien  Cafum  fcrmiren.  Der  Cafus  i|]  • 
Audivi.  Mxvium  mihi  legafle  Stichum  fub  condirione; 
Si  navis  ex  Alia  redierit.  3$  (tipulire  mir /Da  |(f)  Dtffef 
tteip»  Stichum  a tertio  eo  tempore»  quo  navis  exACa 
rediit,  eo  cafu,  quo  Stichus  meus  fu  Qu.  (Hj|t  Diefe 
Stipulatio»  ftan  i(|)  mir  rem  meam  ftipuliren?  Refp. 
negando,  nam  quod  habeo  , non  amplius  fieri  potelt 
meum.  2Bit  ffln  irt)  Iliec  Pen  Stichum  prattendiren  Da  id) 
ii)nfrt)onl)abe?  £Si|l/aabfurd , |id)eine©i$cftipulirtri, 
DitmanDod)irt)onD(W/  ivcmiirtJmKtgleirtjhinjiifefte:  Si  in- 
ierim hac  re  caream  & aliena  fiat.  Theophros  in  Pa.  ■ 
mphrafi  Infi.  f)af  Dell  Cafum  Det)()t&Md)t.  §lDtr  DOS  gcf)ef 
an:  3Beiinid>  metu  fyiuji  »erfaujfen  roerDe/  roiiifi  du  mir 

T t selti- 
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De  diffenfu . 

$.  22.  Si  de  alia  re  ftipulator  fenferit,  de  alia  pro-* 
aiiilor,  perinde  nulla  contrahitur  obligatio,  ac  ii  ad 
interrogatum  refponfum  non  eilet , veluti,  fi  homi- 
nem Stichum  a te  quis  ftipulatus  fuerit,  tu  de  Pam- 
philo ienferis,  quem  Stichum  vocari  credideris.  (22) 

De  turpi  caufa. 

§.  2$.  Quod  turpi  ex  cauia  promiHum  eft : veluti, 

fi 


aftimationem  harum  aedium  g«b«n  ? ©a3  fotijfef  ftipu- 
latio  rei  meae  in  eum  cafum , quo  dcfinet  effe  mea. 
Res  hoc  cafu  non  seftimatur,  fed  seftimatio  in  ftipula- 
tioncmdeducitut.  V inniux  aflcitl  t)flt  bicfttl  Cafum.  SDBtllrt 
id)  «roa6  pure  ftipuiirt , fo  inujl  «3  oud)  pute  Qef(t)et>eti  / unD 
gilrbic  Regula  Catoniana  IDtC&eC : Quod  ab  initio  non  valef, 
ex  poftfa&o  non  convalefcit.  U11D  biti  abfurdtf  ift  cg , fi 
res  jam  mea  fit,  uttb  id> ircrfauffc folctc , t>er anDere mir 

fold)t  routier  pr*ftir«n  foQ- 

f ii)  3Btc  ft  puiircti  roiii,  tnuf  mir  btm  Promiffore  ubcrttn» 
ftimmcn-  ©al)erofanbiedo4trina  depafti*  j)ier  appiicirtl 
roerbcrii  Nam  omnis  ftipulatio  eft  conventio  , nut  b(l£ 
folemnia  verba  i)iHJU?Ottunfn.  Errantis  non  eft  confen- 
fus , fer  error  fltW  nillj}  in  re  principali  begangCR  aorDtlt 

fton  / j.®-  tbttin  td>  argentum  promittit*,  beranbtrt  ibill 
aurum  fjobtn;  »d)  promittift  Stichum , imbbtranbtttm<o» 
nei  Pamphilum.  £in  <tnberg  ifl  es , roenn  id)  nue  cincti 
Jtn<d)t  !)<»«,  unbbtrfold)«n  ftipulim,  met>net , «c  J)it|jc 

Stichus,  bfltf)lltb<C  error  nominis  ni(t)l$ JUC 0(ld)<.  Conf. 
Gund/inzianavonbem^rrikum  P.  $ 1 . Obf.  1.  Situ  de 
allio,  ego  de  cepis  locutus  fim  , non  valet  ftipulatio. 
Verum  quid , fi  dixerim  ; Visne  mihi  dare  hanc  mcn- 
fam  auream  t & eft  menfa  aenea.  i£,it  fpccd)<n : ®$  if| 
«ijl  Contradus  unilateralis , lucrativus  ; praeftat.hanc  tibi 
menfatn  pracftari,  utut  aeneam  , quam  nullam  plane. 
Sed  aliud  dicendum,  fi  error  fuerit  in  emtione- vendi- 
tione , v g.  i(b  i)dtre  menfam  auratam  pro  aurea  g«f)Glieil , 
fic  non  tenet  emtio-venditio,  led  tenet  ftipulatio.  Nam 
in  omni  emtione-venditione  lif  oportet  proportio  inter 
pretium  & rem  > ftipulatio  ijl  gratuita,  vhl.  Jus 
Nat,  & Geni,  d»  Errare. 

(2?) 
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fi  quis  homicidium , vel  lacrilegium  le  fa&urum  pro- 
mittat ‘ non  Valet.  (23) 

De  morte  contrahentium. 

§.  ±4.  Cum  quis  Iut>  aliqua  conditione  ftipulatuS 
fuerit,  licet  ante  conditionem  decellerit , poftea  exi- 
ftente  conditione , hxCes  ejus  agere  poteft»  Idem  eft 
& ex  pPomilloris  parte4  (24) 

Quando  agi  polejl  ert  Jiipulatione. 

§.  2j.  Qui  hoc  anno,  aut  hoc  mcnfc  dari  ftipuld- 
tuseft,  nili  omnibus  partibus  anni  vel  mcnlis  pro- 
teritis , noy  refte  petet.  Si  fundum  dari  ftipuleris» 
vel  hominem,  iiori  poteris  continuo  agere,  nili  tan* 
tum  fpatium  proteri  erit,  quo  traditio  heri  poffit(2y) 

' . TiTU, 

^>iec  airb  de  ftipulatione  getebtl/  qu*  contra  borioS 
Inores  fit.  Qu.  An  obliger , li  (tipulcr  ob  turpem  eam 
fam?  v.  g.  Visne  mihi  dare  i©o.  fi  Paulum  bene  verbe* 
ribus  pulfem  ? Refp.  negando.  Obligatio  fofl  ex  legd 
tpic  fafl  tillt  Obligatio  contra  leges  ? (Jui  ClC* 
liger  Cafus  |]«b«  b«)iti  Schiltero:  (Jincr  bcriibfflte  ffdb 
Compagnie , e$  fbnnc  ifom  feitiec  tine  qftaulfciKfle  geben,  rotC 
bafi  fonit/  btm  bor  tr  1 00. 9iil)lc.  einec  acceptirte  biefe  Stipu» 

. lation , gab  it)m  (fine  Sftaulfdjcut , bec  ibetjne  ftcb  / unD ti  t ant 
JUP  ®(blfl(|tPCt)  / pollridie  pofcebat  100.  ex  ftipulatU.  JC* 
henfes  Utrumque  condemnabant , quia  uterque  contra  le- 
ges iverat.  Vid.  Schilteri  £4  ercit  ad  Digefi.  Tti.  de  Injuriis. 

(*♦)  2Benn  mir  tinanbtr  tm>a$  otrfpretyn,  mir  (lecbenabed 
barilbet/  Qu»  jtbnneijbu@rbencSforbecn?  Refp.  affirman- 
do. quia  non  folum  pro  nobis,  fed  etiam  pro  hasredibui 
Contrahimus.  Ergo  & ad  hos  porrigit  llipulatio.  dum- 
modo incepit  obligatio.  ©ieftg  i|l  ««t)  in  bep  iBccnunjff 
fltflrunbet > btnn  ba  eiiier  fijqtt  = 3*  biit  haeres , fo  dcclaricet 
tr  eo  ipfo , b<i£  tr  mit  btm  Defuncto  eintSftt)/  unbbiiSle* 
ttige,  mi  bcr  Defundus  etroa  tiocb  Jll  praeftiten  prsfc* 

ftircntpollt-  (J3i|lfol(bc$fcineFi&ion.  Modie qet)ctR viuct) 
fttt,  nxnnftbonbie Obligatio  nic&tbatopr&tr  anfaugenfon» 
Ren.  vid.  §.  1 2.  b.  t. 

(it)  3Beimid)tmKi«pureBerrpre£t)i/  fo fatt fofcteR  fd  gteicb id 

bem  Mometn  etigi«i  ©erben , fcih  juridice»  sjutt 

T t * {$ 
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T1TVLVS  XXI. 

DE  FIDEJUSSORIBUS. 

' Cur  accipiuntur. 

PRo  eo  , qui  promittit , folent  alii  obligari , qut 
ridejullores  appellantur  : quos  homines  accipere 
folent,  dum  curant,  ut  diligentius  libi  cautum  lit.(i) 

In 


ttbttbecciflfpatium  morale  JU  obfervifci! , ▼.  g fi  quid  hoc 
die , menfc . anno  promiffum  efl , fo  ffln  folC^C^  nitfct  illi 

21  nf/mg  btf  , 3«l)ri  gcforbui  rocrbcn , fons 

bern  fcerganfje  tag , bcr  qcunje  ^0?on<!l , basganfjc  3al)t  muji 
»ti  floffen  fe«n  SJtan  laufft  btn  gcuten  nicfct  gleid)  nrn  Dtm 

©IIE©fl(f  eorbic^bUK.  3®<tIIUialf0l)iiff<t:  Intraqain- 
queRnium.  fo tantae»  nid)t  cbirfotDtrn/bip  s-3«l)K»ol* 

lig  DDCilbCC,  ftllD.  Ceffit  dies  , i.  e.  obligatus  cft  promilfor, 
incipit  debere,  b.t.  trfaiinidjnDifblCJUtUC!  ICMtn.  Qui» 
antequam  annus , menlis,  diesve integer  lapfus  ell,  petit 
promiffum  , exceptione  plus  petitionis  repellitur. 

(i)  ®it  doftrina  de  fidejuffit.ne  fo!g«  btStWCtn fllticb  imme- 
diate Ollfblt  materiam  flipulationum , IDcil  ti)CbCIU  (tUt  fi- 
dcjuffiones  per  ftipulationes  & folemnia  verba  gernflCbt 

rotrbtn  imiften.  3ftan jiebcie  aus  Dccftoritiul:  Futejubesne? 

Ftdejubco , baj  (6  ClfK  Tpecies  ftipulationis  (fi.  ($ldd,n>if 
at>cr  fcljongtfagct  roorDtn,  Dag  »ir  bi<  21«  ju  lfipubren  per 
folemnia  verba  iiicpt  baben  : (U;0  ifl  nUIMUfrl’  <111$  hi$l 

ju  begrcitJtn , bafl  roic  I)<m  ju  tage  iu$t  baruad)  (ragtn , ob 

tine  fidejuffio  per  folemnia  verba  gjfd)cl)f,  OtltnitCbt  / fuffi* 
cit,fi  de  confenfu*  vero  conftet.  \ ?[Ran  Itlll Dtll Contra» 

dum  fidejuflionis  nic!)t  (1'fldltll  , mitti  m«n  tii$t  ouf  bic 

Intenpon  Itctytl/  blt  IIKin  bep  DtC  Cautione  fidejufforia  JU 
bdltll  pjitgCt-  Haere  fidejulfio  k*t'  dicitur  Satis - 

Jatu.  i)tri«iige , bec  citmt  fidejufibrem  fiubet/  miif?  f$oti 
jtmanb  i)ab«i  / Derif)inobiigir«i|l/ j-€-  «r ltt>f)ct  btm  Ti- 
tio i oo- flttijir- cr etrfoutfn itjm em , u-f.n>.  crtrautl 
ober  betn  Titio  alitih  nictx  , cr  rotfl  eine  <£i<t)tri)ci(  Ijabm. 
©timiniglicb  Eat  iiumciit  gr6|fa-  3Jcr|raiicn  «ufben  Fidejuf- 

forem , (Ufi  (Illf  bdl  Debitorem.  ©itfttt  I)(llll  itf)  JtoaC  pro 
principaliter  obligato»  ied  fecuritati*  gratia  alia  obliga- 
...  tio 
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Jn  quibus  obligationibus. 

§.  i.  In  omnibus  autem  obligationibus  adfumi 
poliunt,  id  eft,  livere,  live  verbis,  live  literis,  li- 
ve conlenlu  contradite  fuerint.  At  nec  illud  quidem  , 
intereft,  utrum  civilis,  an  naturalis  lit  obligatio, cui 
adjicitur  hdejullor  : adeo  quidem,  ut  pro  lervo  quo- 
que obligetur,  live  extraneus  lit,  qui  hdejullor  em  a 
lervo  accipiat,  live  iple  dominus  in  id,  quod  libi  na- 
turaliter debetur,  (z) 

De 


tio  accedit , n>jfl  etHCIl  fidejufforem  claflicum  etnctt 
SPurgeu  l)atwn  t aus  Inteniion  mnngkict)  ficfjcf,  baf 
t>l(  fidejuffio  eben  0ni0:tr;t()lfl/  n>aiil)<tContra&us  pigno- 
f aridus  tft  ef<fl , ®i«  in  pignore , quam  compa- 

rationem Donellus  perbelle  fecit.  In  pignore  rem  po- 
tius, quam  debitorem,  conlidero,  & in  fidejuflione  fide- 
jubentem potius  , quam  debitorem.  Contraftus  pigno- 
ratitius  fmc  principali' debito  non  confidit,  nec  fidejuf- 
fonus  fine  praecedente  obligatione.  fflR  jld)  JHMC 

cincu  fidejufforem  atwfwtxn,  ct)t  uioti  init  bent  anxerit  con- 
trahirct  l)ai  > flbtt’ bitfe  fidejuifio  bcfommt  el)trf«int  .Hrarft/ 
al£  fip  DrtS  debitum  principale  aud)  contrahit?!  i|l , fc  con- 
ditionalis  Fidcjuflioed  praepodera.  Hodie  B(J  n>IC  inter 
padum  & dipulaiionem  ratione  obligationis  fdlltn  Uti* 
ItridjtiD  morfjtn , nihil  intered,  five  fiat  ea  tidejuflio  ver- 
bis folennibus  , five  literis  , five  ftipulata  manu , five 
fimpliciter  pacifcendo.  Apud  Romanos  forma  edentia, 
lis  fidejudtonis  erat  dipulatio,  $0(HH  DiC  obligatio  prin« 
cipalis  aufljbrct , i.  e.  IBtnn  bcc  debitor  principalis  ftttiett 
Creditotem  bcjablct  ^at  s fo  bat&it  fidejuffio  aud)cini£nt)f, 
ot)r.c  fcap  ein  28i>ri  gtfagtt  rociDc-  (£8  txr|?ct):t  isct>  uon  ft$ 
fd&tfcn. 

(z)  Ad  quascunque  obligationes  accedere  poeed  fidejuffio, 
e. g.  ad  mixram,  i.  e.  eam,  quae  partim  Jure  Naturae, 
parrim  civili  nititur.  Qu.  An  ad  naturalem  quoque 
accedere  poteft  fidejuflio  , v.g  in  filiofamilias,  in  mi- 
nore ? Refp.  Omnino.  ©CNN  (8tfl  nUCtill  impedimen- 
tum civile  , t>a  t)rtl  principale  ffltj  (xfteijCtl  naturaliter. 
5UfO  ffl»  nuci)  l)inju  fonimen  accefforia  obligatio,  jffio  pfcc 
ftinc  principalis  obligatio  i|I,  Dn  fail  OUC0  f«in  accdlbrium 
• Tt  | it* 
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De  herede* 

§.  2.  Fidejullor  non  tantum  ipfe  obligatur  , fcd 
etiam  heredem  relinquit  obligatum.  ($) 

Si  fide/ u [for  procedat  , vel  fcquatur  obligationem^ 

i §.  j,  Fidejullor  & praecedere  obligationem  fe-. 
<jui  pQteft, 

De  pluribus  fidejufforibus , 

§,  4,  Si  plures  lint  fidejullores,  quotquot  erunt 

nu-! 


(5tjlvl)Cn , Pbtt  cadente  principali  corruit  fidejuffio  , y.g. 
fi  appofita  fuerit  mutili  ftipulation»,  Invalidum  eft  nu 
fiil , non -ens  , nihila  nihil  accedit.  Quod  ad  obliga<- 
tionem  mere  civilem  accedere  padit  fidejuffio,  dubium, 
non  cft,  £)itft  fidejuffio  uno  obligatio  accefforia  mufi 
jl(f)  ratione  quantitatis  nact>  PtC  obligatione  principaU. 

riftjien;  fie  fanmdngrpiTecfeon,  ais  Dicfe , e.g.  nxnn  Dtp 

debitor  principalis  t ea.y  3it()lr-  ffllllDig  1|1  / fp  fan  Pfl? 
Fidejuffor  nid)t  auf  200  Sltfolr.  ohiigirct  roabtn,  Slbtp 
ardius  fan  man  t>0d)  Dcn  Fidejufforem  obligifCn , IKttllict) 
t>CC  Debitor  principalis  1)(U  flilltn  <£l)D  geffian  jU  t>Cjat)len/ 
fp  fan  Ptc  Creditor  t>CU  Fidejufforem  ardius  becPintWl, 
paf  « 110$  Pacju  flproeiTH  mufi.  Haec  ardior,  fed  non 
major  eft  obligatio  , nam  in  plus  fidejuffio  fieri  non 
poteft,  quam  debitor  piincipalis  debet.  In  turpi  cau- 
fa  ftnDct  feint  fidejulfio  jlatt, 

(j)  Quemadmodum  pro  haeredibus  contrahimus  , ita  et* 
tam  prq  haeredibus  fidejubemus  i PtlUI  PtC  haeres  reprae- 

feminet  pen  gp6<n  mit  auen  feinen  0d)ulDen  tinb  Obii* 
gationibus,  Scn^urgen  muji  man  nntegeu-  DttBtut* 
fotu  ntnnftn  tf)n  3atffiSurgtn,  n>eil  cr  jaljltn  muf.  <£c 

l)ai  fci»  beneficium  divifionis  Jure  Germanico,  gltid)n>i{ 
and)  nicpljure  Romana  veteri. 

(4)  Quod  accedit, fequitur.  Fidejuffio  eft  accefforia . ergo 
fequitur  obligationem  principalem  regulariter  Si  ordine 
naturae,  SlQcW  ordine  methodi  (ait  <6  gtfd)tl)m,  ut  et- 
iam praecedat.  J)a  gcfffiiffiet  fit  Otld)  mir  eventualiter , 
WtP  ipcnii  btc  Creditor  ptm  anPtm , fiic  rotlcptn  id)  25urs 
9«  rcprPtn,  ijcrnad)  nid)is  Itbntt/  fp  fan  aucO  rntint  fide-, 
julfipn  mid)  ju  nidjtfi  ptftHiiDcn, 

(s)S$ 


igitized  by  Vj 


iogIe 


De  Fidejussoribus.  66; 

numero,  linguli  in  (olidum  tenentur.  Itaque  libe- 
rum eft  creditori,  a quo  velit , (olidum  petere.  Sed 
ex  epiftola  D.  Adriani  compellitur  creditor  a lingulis, 
qui  modo  lolvendo  funt  litis  contellatar  tempore,  par- 
tes petere,  Ideaque  II  quis  ex  fidejullbribus  eo  tem- 
pore lolvendo  non  lit,  hoc  exteros  onerat.  Sed  11 
ab  uno  fidejullore  creditor  totum  conlccutus  fuerit, 
hujus  lolius  detrimentum  erit, li is, pro  quo  fidejulUt, 
folvendo  non  lit : & (ibi  imputare  debet,  cum  po- 
tuerit juvari  ex  epiftola  D.  Adriani  & deliderare  , ut 
pro  parte  in  le  detur  adtio.  (5) 

In 

(?)  ?angtf$cl)tn,  bapbec  Creditor  meynet/  tr  fto  t>eu  tu 
' jitin  Fidcjuffore  iiid)r ^etiug  geftdjctt  / una  roifl  mtt)c  al$  tb 
nen  f>ab<n-  Si  itaque  plures  fidejubent  pro  uno  debito, 
Ullt)  bet  dehitor  principalis  btjaljltt  llidjt , de  jure  veter» 
quilibet  in  folidum  tenetur,  quia  quilibet  feorfim,  fin- 
gularirer  in  folidum  promifit.  6$  fotltC  fllfo  bet  Creditor 
contra  quemcunque  fidcjulfarem  in  folidum  agictH/ 
nactbem  tr  glaubtt , bap  biefer  obtc  jentr  Fidejufior  folvendo 
fto-  ©itftc  f patt  aucf)  nid)t  corfdju^n , bap  tr  nod)  mct)«cc 
Confidejuffores  babt,  fOltDcm  er  mulle  qanQ  btja&lttl  in  foli- 
dum. 2hlttn  Antoninus  Pius  , ObtC  Hadrianus  (Dtllfl  t$ 
difputircn  tinigt  / tDtldjeC  «6  ftl).  Probabiliter  tfl  (1  Anto- 
ninus Pius  , n>tld)fC  Hadriani  filius  naturalis  tBOC  , aii$ 
ftilltn  dlaintll  fltljrct-  Cujacius  unb  Alexander  Chassan^us 
ftnbaudjbtr  tu  faglS  nt<tt  tpenigtr  Julius  Cam- 

TPlinus  , qui  meretur  fidem)  fllljCttttn  2fnt>tM  Seculo  DaJ 
Beneficium,  Drvifionu  tifl IDODOHJU  IWCCfttl  iit,  Pflf  fob 
(h^garnitht/  rciecmigt  giaubtn , juris  naturalis  fcr> , foti» 

btrne$l)i(ptt)tbtm,  rotc  btqbcn  Dtutfcttn : ©m  Burgm 

muf  in  an  trurffcn ; benn  bit  Intention  Detf  Creditoris 
tfl  ja  6lpf , bap  tr  fltftCfcerl  fttjtl  mogt.  Antoninus  bilbttt  ficO 
ein  / t*  fto  gltidjrcotjl  ctroaS  IjartcS/  imobtrerDnttt,  bap,  fo 
langt  btr  flnbtct  Fidejuffor  folvendo  ftl)/  b(l5  Beneficium 
divifionisjlaubflbtn,  uqbbtt  tine  Fidejuffor  nidjt  efttr  ab 
Itiii ju  bejatilen  fotu  «ngef>a!ten  aerbtn , al4  rotnnbtr  aitbtce 

Conlidejuffor  nif&t  tntl)C  folvendo  mitt-  gr  fdgtt  / ii  ftO 
biflig,  ut  fumma , pro  qua  fidejufferint  plures , inter  •os' 
dividatur.  Olim  non  ita>  bal)i(pt$  correalis  obligatio,! 

T t 4 Qui- 
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re.  At  ex  diverfo,  ut  minus  debeant,  obligari  pof- 
lunt.  Itaque  li  reus  decem  aureos  promifcrit,  Hde- 
- juilor 

IDirt»  titintUtrProcefs;  tHjj  btn»itfcn,  exequirtt,  fubhafti- 
ret  mirb , gtijet  (ange  Bcit  roeg.  ©a$  jj]  tin  abfurd  Benefi. 
eium  contra  omnem  fidem  & commercium,  !j)itf!tUtC| 

fp  (tine  »<r|lti)tn  / benefen  ntd)i  miDcrS  / al$  fid) 

au  btn  ®urgtn  ju  (>u(ten.  (5$  ifl  fol<t)e^  eint  groiTe  Incom- 
«nodifiU  fiir  6ie  Creditores , f)ii)Dtrt  bit  Commercia , unD  btC* 
urfait)(t  nur  tDtitldulfligt  Proceffe.  £)tc  Creditor  njirD  bc-' 
trogen , fecuritas  evanefeit.  3n  $anbtl&gidbitn  Mtibtt 
man  no(b  bto  btm  2)eutfd)fn  3itd)i  / e.  g.  in  SFiiiriibtrg,  SBce* 
mcn:c.  roer  SBiirge  rotrb/  mufijabltn.'  IDtnn  fonfi  macbtl 

mati  tintn  tltUCIl  Procefs  , tBCIin  aud)  btr  debitor  notorie 
flictui  l)flt , tamen  excuti  debet  ad  peram  usque.  Justi- 
nianus faqfe  : (JsfbtllefiitQcicbt&CC  debitor  principalis  110(1) 
foiveado  ftpn , bn  tsbtnnunbiilig  fc®  / rocnnbtrFidejufler 
bcjabUnfotu.  aoeiutSifl,  n>ic  gefagt  / ganfjroitbtrbitNa. 
turam  hujus  courradus , JiUbmUlDCr  Dit  Imcntion  Der  Con- 
trahenten.  ©a$  )tt  BenrUctum  [jciffct  CtAcndunm  AHn- 
tium.  5ll  bieftm  Utlb  betn  Beneficio  divifionis  fupponirtt 
man/  ba^ iticbr / aU  (in Fidejuiror, fei).  (Btfcgt  nun,  nicnn 
CinCC  btttl  beneficio  divifionis  renunciirtt  UI1D  btC 

Credi;orfici)anit)ni)d((/  Qu.  33?iipcr gan^bcjaljlen  ? Refp. 

fia  / C5  tfl  (tin  ^llKiftCl  / abci'  fecundum  jura  Codicis  & 
Novellarum  ifl  tc  fotcbe5<i)er }« if)«n  »i<t)t  fdwlbig/  aW  bifi 
tl)!H  btC  Creditor  fetne  jura  Hltb  Adiones  contra  reliquos 
Confidejuffores  cedirt-  <S$  IIUI0  abei*  bit  Ceffio  Adionum 
eefdjtbtn,  tbtbtiFidejufibr  bejatjlet-  25tnn ebtbeiCredi- 
tor  btjabltiroirb/  f)at  er  noct)  dn  jus  contra  reliquos  con- 
fidejuflbres,  poft  folutionem  i)Ortt  bttftf  jus ailf,  Unb  Vag 
t>t r Creditor  »j$t bai  / («ii  tc  nidbt  cedietn.  2)it ftg  (>at  nac6 
btr  fubtiiitate  juris  ftine  9lid)tig(tit , man  nimmr  eS  abtr 
btutt  ju  Xagtfogtnau  nid)I  / rotnn  glcid)  bit  Ceffion  poft 
folutionem  gcfdjjtljtti  gtnug  ifl  ei,  bafjmanfagtt/  bitfi». 
lutio  ftt)  eventualiter  fltfdjtbtn.  Qu.  3J?ll|5  abtC  DtC  Cre- 
ditor fcin  jus  contra  principalem  debitorem  aild)  cedirtn  ? 
Refp.  Oibfbig  ifl  a «btn  ird)t , bod)  ifl  tS  btfftr  r e.  g.  t»enn 
Crtint  Hypothec  |jat  r fo bt(01timt id)  pinguius  jus,  tumlicb 
tin  jus  in  re,  in  hypotheca,  IBtldjt  bfl' debitor  btm Cre- 
ditori wrfdjritbftu  Dennfoniltn  bdttc  id? ex  fidejuffione  nur 
adionem  mandati  perfonalem. 

Tt  j (6) In 
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jujfor  in  quinque  redte  obligatur  : contra  vero  obli- 
gari non  poteft.  Item,  fi  ille  pure  protnifcrit,  fide- 
julior  lub  conditione  promittere  poteft  ; contra  vero 
non  poteft.  Non  iolum  autem  in  quantitate,  led  et- 
iam in  tempore  minus  aut  plus  intelligitur,  Plus 
enim  eft,  ftatim  aliquid  dare;  minus eft , ppft  tempus 
dare.  (6') 

De  attione  fidejujforis  t idvtrjus  reum* 

%.  6.  Si  quid  autem  fidejuflor  pro  reo  (olverit,  ejus 
recuperandi  caufa  habet  cum  eo  mandati  judicium.  (7) 

Si  fidejujfor  Gr&ce  accipiatur. 

§.7.  Graece  etiam  fidejulTor  ita  accipitur,  ri  i/xf 
iri?- i k«a« vtt  iyd , led  & fi  dixerit  live  (IuXo/axi, 
icd  & pro  eo  erit , ac  fi  dixerit,  As>«.  (8) 


(<)  in  majus  fan,  tt)i«  ftt>on  gemtlbct  roorben/  bcr  FidejulTor 
Itidtfobligirtt  rotelxn , eft  enim  accefloria  obligatio,  root)l 
aber  in  minus,  |.g.mtnnbtc^flDpb0d)uU)ntr^o*.5ini)i. 
C&ufbigijl,  fofan  bec  Fidejuflor  nue  fuc  100.  ?Rtl)L  95ucg» 
ityatft  iciifin , twnn  cc  nic&i  fuc  bie  ganfjc  Summe  ju  fteben 

?U|1  bal.  X>iefc  Quaeftio  abCC  i(l  difficilis , e.  g.  debitor 
principalis  debet  1000.  Species  - JfialtC , fidejulfor  folvit 
mit  fCblc&Ml  5Run$; gorttn.  Qu.  £an  er  bon  bun  debito- 
re principali  Species  - Xbaltc  miebccforbccn?  DicftQu*- 
ftion  t|l  lc§tcti$  inbcc  £>a!twildbtifcl)<n  SRcgicrnrig  fcl>c  venti- 
licet  mocDtu.  Unfcc  SEbnig  roucbe  debitor , nnb  fogtt : in 
plus  binic&niibtobiigict/  bccFidejuflkrJmiawfomc&timbc 
fecbecn.  ©tnn  j)a(  tS  DCt’  Creditor  remitricet , obnt  JU  fa* 
(JCU,  ob  CCCSfUr  Dcn  debitorem  Ob(L’  fidejuflorem  remittirc, 
fO  micb  praefumiett  / quod  in  favorem  debitoris  remiferit. 
Donellus  t)(U  aucb  ubee  bitfe  Quxftion  raifonuirct. 

(7)  Quicquid  fidejuffor  folvit  pro  debitore,  repetit  atftione 
mandati  i debitor  enim  mandat  fidejuflori  , ut  pro  fe 
folvat. 

(jfj  Olim  non  licebat  fidejubere  , nifi  Latinis  verbis , bjf 

«lblitb  bic  fliomee , bu  fonbtclld)  bte©cic<$if(fce0pcfltbt&c0 
ibncti  bcfannt ; uub  juc  Mode-gpnu&c  gtroorben , aucj)  bic 
Stipulationes,  Gratca  lingua  fatfas , geltcn  Ucffctl. 

(9) 
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Si  fcriptum fit , aliquem  fidejufjiffc , 

$-8»  In  ftipulationibus  fidejullorum  fidendum  eft, 
hoe  generaliter  accipi , ut,  quodcunque  fcriptum  fit 
quah  actum,  videatur  etiam  adtum.  Ideoque  con- 
jtat , ii  quis  fcripferit  fe  fidejuffiilc , videri  omnia 
{blenniter  adta.  {9) 

TITULUS  XXII. 

DE  LITERARUM  OBLI» 

GATION1BUS. 

OLim  feriptura  fiebat  obligatio , quae  nomini-» 
bus  fieri  dicebatur,  quae  nomina  hodie  nori' 

lunt 


(9)  Fidejuffio  titl  ContraAus  verbalis  & oralis  ifi, 

fbifinoilfig,  baf  bi?  verba  folemnia  auggefptod;en  roerbtn/ 
unb  bafitf  ttlifiimb  eine  ratio  dubitandi . ob  Dit  fidejuffio 
flc(d)ci«b«n  npecben  fonte  ? Unb  ba fagit  Justinianus,  bie 
Scriptura  fti)  nid)t  gaufj  obne  EfleA , fimbern  fit  macfje  eine 
Eraefumtion  , bfljbit  Fidejulfio  «burcflicfi  fltfd)ei)tn  fet)-  H*c 
prariumtia  non  quidem  elt  juris , & de  jure , fed  ad* 
mittitur  probatio  ,in  contrarium.  @BldKC  (ltfiafi  IDitb  btlfl 
Fidejudbri  bfl$  onus  probandi  aufgtburOCt/  fe  fuiffe  abfen- 
tem,  ftl)  baS  inftrutnentutt)  falfum^  (£$  btfficifel  bfl|)(C  fot* 
m n Id)!  (impliciter  & plene,  unb  EDllCCfet  ftitlt  praffumtio-. 
nem  invincibilem.  Si/  judicialiter  faAa  fit  lidejuffio  & 
protacol Io  inferta.  probatio  erit  plena,  qec  ob  fidem  ju- 
dicis probatio  in  contrarium  admittitur.  (Jnblilf)  ifi  np(f> 

binimufiijen/  mi eiu £cbabIofi*3Sui*gt unb  ein Oiuch Qjurge  ’ * 
fti).  ORinlicb  tin  3tiicE*$urgt  ifi , roenn  btc  Fidejuffor  aucfi 
fucfid)iio(i)titieiii8urgtnl)abtnmia  , roenn  ttttroa  poft  fo- 
jutam  debitoris  principalis  nomine  pecuniam  bon  t^llf 
ni4)t  roieber  btja&Ut  rotcDt»  mucbt-  Datur  igitur  hic  fi-, 
dejuffor  fuccedaneqs  in  gratiam  primi  fidejufloris,  ©n 
©cfiabl0|h55ncgcabcc,  tin  fidejuffor  indemnitatis  datur  in 
gratiam  creditoris  , IDetltl  bitfeC  tDClKC  btl)  b(ltt  dehitore 
principali , liOd)  bCQ  Otiti  primo  fidejuffore  fltmig  fl«fi(t)«t 

iu  fan  ocpttitQndtv 
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funt  ili  ufii.  ( i ) Plane  , ii  quis  debere  ie  leripleric, 
quod  libi  numeratum  non  cti , de  pecunia  minime 

nume- 


(0  SJQBtnneiiemlicf)  feefarmf rodre , n>a$  bci>  heu  9i6in<rn  Obli- 
gatio nominum  flCtBtfeil,  fo  IfUCDt  tiefCC  £»lll  / t»fld)cr  Diti 
in  receffu  / <)0C  (tld)t  Desidekius  Hekaldus  eum 
optime  explicuit  contra  Salmasium  JCtos  temere  in  hac 
materia  vellicantem,  Q?«t)  btn  alttll  fltOtHCtU  galKll  liter* 
f.  propria  ejusmodi  confcffio  fo  Dltl  fl(5  Jliittf  / IDtntigUtd!) 
caufa  debendi  da^Ct)  ftUllDe.  j)enn  IDftltl  fetne  caufa  de- 
bendi babci)  iji , (o  qtlt  m obnebem  nitfct  / uni»  t|l  auct>  Hodie 
lillguiiiili  bctintfi  ijlff  in  deliberatus  confenlus  ha.  Obli- 
gatus quis  ef>,  <tft«  »OrjU  ? (£$  filti)  ()i«r  feilic  folemnia 
vfcrba,  ftint  flipulatio,  fcill  contraftus  nominatus,  fein 
innominatus.  (cilj  realis , C$ )td) Fcim SottHllb  2BtC 
ctftfaticgg£fcbcl)en  / bajUincr  cx  fpe  accipiendi  ciroatf  t)i n* 
fintted  / unh hod) Orniacl) nic^ts friate  ? 3llfogo!l ejusmodi 
confeffio  literarum  propria  rPClligCC  / fll$padlum,  ex  hoc 
enim  dabatur  tamen  exceptio.  SBcbtf  ciu(  Obligaiion 
rodi  Qudnmg  ga'U  videbatur  efle  extorta,  (Subiit^  fags 
1CI1  fti  : JDcrglddmt  Scriptura  gifbt  bod)  feinc  grojjc  Pr*- 

fumrion  , ha  «11«  btC  f?andfdbtifft  fo  (ange  jurucf  (affer- 

®0  UCii)tlltfH  fjt  in  media  Jurisprudentia:  Cur  non  in- 
ftituit  condictionem  fine  caufa  , cbtr  caufa  data  caufa 
r.on  fecura  r £r  tnti|}  bod)  ba5  ©tlb  tmpfangen  fyabtn.  2Bec 
ftctffct  gerne  debitor  ? igifjrotilen  fc()reif«  bod)  jeiitanh  roa i 
|)in,  and)  cum  animo  deliberato.  |)«<)ici(£)Ctl  Chirogra- 
phum ObCC  Syngraphum  bcn>fifet  jroar  juridice  ntd)I$ 
jure  antiquo  , abee  btu  audere  fornt  bod)  bie  $«nbf<1)nffr 
bornscifcn/  mibbffcmlicbfagtn,  bcr  fei>  tbinfomdfdrilDig. 
2)a5  rofirbt  bod)  feincc  (cioeti , romn  «5  tiidn  roaljr  roare , 

eum  aftu  debere.  JfUW  mati  ()ailt  ad  Chirographum 
confequendum  condicflionem  fine  caufa , caufa  data  cau- 
fa non  fecuta  , unb  CHDlid)  aurf)  fimplicem  querelam 
non  numerat*  pecuni*.  $lllft1IigS alfO  fab  II  |7t  flllf  s uiat)rc. 
Si  quis  per  quinquennium  non  repetiiiret  chirographum, 
valida  credebatur  obligatio.  Justinianos  HlSQntC  / bit 
3<il  ftt)  J!i  (ang,  & ftatuic  biennium,  intra  quod  de- 
bitor exceptionem  non  numerat*  pecuni*  opponere 
poteft.  ©C!U1  CC  fati  eadem  facilitate  renunciiftl  f);lb(fl/ 
fl(5  cr  bit  Obligation  gtidjritbttt  f)at  , fpe  fcilicet  acci- 
piend*  pecuni*.  ^icf{  legislatio  Justiniani  Obcr  ifl  nid)t 
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numerata  , poft  multum  temporis  exceptionem  op- 
ponere non  poteft  : hoc  enim  Crpillime  conftitutum 

eft. 


fonbeclie&Hug.  Die  a(tc:i  Cornee  (jailen  nict)l$  ais  adula- 
tionem . Dcncn  rour  d nictu  w JDenn  Die  Juris- 

prudentia Romana  tjl  fenlim  jufdllttntn  gefemmui ; CJtVC 
fomeilfitunmoaluhfaatn,  chirographum  producere  obli- 
gationem. QiberbU'  Imperatores  faHKIl  mil  ibrtifl 

Quinquennio,  bicgkngeH  eiiiinablDoiiber  teMnnlui  Siegul 

circa  llipulationem  , UllD  fofllkn  lliet)Cfre  Contradus. 
©ahduenjieflai  nitftl  fofletl  auf  Die  exceptionem  non  nu- 
merat* pecunia;  regardintl.  DfC  Imperator  Aur.  Val. 
Diocletianus  fngte ! DapeS  rpot)! ivaijr  fcO/Dflp  eillC  Confcllio 
folitaria  nicf)t  gtiii fci) , Dec!)  trare  auri)  nidu  j»  glauDen, 
iDtnn  y.  uocbci)  gegangen , uwb  bec  Debitor  fleun  uine 
£anbfd)ritTt  uiiu  a'icber  geforbert,  bap  et  nidu  folic  Das 
D»n  feinem Creditore  aujgejablei  Mommcn  babert , balurec 
Tit.  i.Cod.  Htrmogen.  s- J0.i)t'c  ad  exceptionem  non  nu«' 
merata:  pecunia.  Derllattett.  Justinianus  abfC  J)<U  Ctlblid) 
bici>011  Anastauo  dcterminiric  s.  dai)rc  OUf  i.  jal)t’  re- 
ftringiret,  unbgempticr,  -bap  nieminb  fi>  neg!igenrfcpti 
roecb?,  nnb  e«  gcfQrocige  benn  s fjaoi  emftc&at 

laffe«  > bapenid)  Donfeimm  Creditore  bafi  &flo  ni$t  au§s 
jalilen  litflc.  Justinianus  {)at  alfc  t>iC  exceptionem  non  nu- 
merat* pecuniae  po(k  biennium  aufgeboNn  / ita  ut  nec 
probatio  in  contrarium  valeat,  ba tiorjjei’ Der  Creditor  tU 
meifen  tnu|lt , numerationem  e(Te  fadam  , unb  bet  Debi- 
tor ntdjt  alicitl  condidioDem  line  caufa,  UUD  caufa  data 
caufa  non  fecuta , fOilbent  rtU$  adionem  doli  ail|I(flen  7 
f fennen-  Da£  n>at  incongruum  quid.  fteber  bdtien  fte  fci» 
nejjeit  (jefefjct,  unbgar  DUException  nid>t  attendircf/ U)eil  , 
fle  bocb  einmabl  »oti  ibrer  iliegu! : invaiu * tft  hierarum  ob- 
Hgatio,  ei&gegemgen.  Der  $>crr  Titius  ju  gcipiig  font  bie  ab- 
furditatem  hujus  legi: lationis  gejeigcl/  UllD  (abdi  it!  feis 
lien  Obftrvat,  tui  Lauttrbachium , UllD  ifi  feineUl  / ure  Pri~ 
voto  Rom.Germ.p.  fcq.  Deu  Justinianum,  bap  Ct  Ctft* 

Ud)  ben  Chirographis  feillC  vim  probandi  JUgUlC-)  bci)  l(ieg«{, 
unDbaniinusf.jiihten  nur  z gemadeu  rociefcel  bie  Jurii- 
prudenij  nidu  t dn^iit)  gcbejferi , fon&crn  nur  eme  ficine  Cor- 
redion,  Die  faft  unildubar  / Dcriirfad;et  l)dtie.  ®ie  argu- 
mentitlen  a particulari  ad.univcrfale.  gcfd)ic|)ce 

tf  papfo.  ein  $etr«ij  obrgeijei,  «bec  itidii  gfliieii. 
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eft.  Sic  fit,  ut  <k  hodie  , dum  queri  non  poteft  » 
lcriptuira  obligetur  i & ex  ea  nalcatur  condicio » 
* cefi- 


5K?et:  gitbt  Docf)  IVOt)(  regulariter  Chirographum  t>Ott  ftd)> 
Dt>ne  Mi  ©elb  iu  ernpfangen  ? 0oflcn  etne^  Cafus  roegett 
dQe  tljrltcfee  SBidWCIItdrtntC  Mi  Onus  probandi  folutiortcrt 
intra  hoc  tempus  auf  bemfyilfe  babtrt  ? 9lQein  bie 
olteti  Si&tner  beti  tinftitigen  briefitctxn  35«fdnrunitfen  uno  Ur* 
!unbeiigarfemt  otrbinbltci)e  vim  probandi  jugeeignet,  unO 
b«na<t)  bie  SCgtjfec  bit  exceptionem  non  numeratae  pe», 
tunise  guf  $.  3al)K  reftringireti  fo  l)<»t  Justinianus  ntd)! 
<uif  etnmabl  bit  Confefliones  unb  #am>;  ©coeme  boatg  ju 
auftorifiren  (id)  *ntfd)lie(Ten  fimntn,  lumdblen  er  tin  herci- 
fcundus  gcwcfen,  aelcber  in  fetnen  Decifioneti  gemtinigltd) 
bU^SUtcbgtculTeerroeWet.  3tibeffen  rodre  gut/  toenn  bie 

exceptio  non  numeratae  pecunia:  grtc  gbgtfdwfftt  rourbe- 
SDie  ©CUtftben  fiabtn  bie  abfurditatem  hujus  exceptionis 

etfattnt,-  unb  alie  bie,  fo  ®ed)fcl=OrOtiungtn  fiaben.  ©tmt 
btt)cinem5Bed)fe!  mmlbu  iat)lt»,  ba  i)ilfft  feitte  Exceptio 
Aon  numerata  pecunias,  tbawilt  f&ntCtf  In  Chirographo 
nid)t  c5en  fo  ftijti  ? <gi  fd)rod<t)et  ben  Credit  * unb  giebi  ^oa 
efiugia,  bacumbat  man  bie2Bect>feI  (infut)«n  rttuffen , ubi 
cedat  ea  exceptio.  In  Chirographo  gilt  nit&t  eitltnafyl  te' 
nunciatio  ejus  exceptionis  jurata.  2J?anfagt!  ittUlttr:  <SC 
ton  eadem  facilitate  gefdiriebtn  toorbtn  fetjn-  Caufam  de- 
bendi ju  exprimiren  ifl  aud)  nic&t  uotbig,  genug  bajj  id)fd)rei* 
le , me  debere.  3n  3Bed)fdn  toirb  (te  (a  aud)  nid)t  attendi- 
te!/ nod)  requiritet,  unb  nitmatiD  beflagtt  (td>  uber  bie  2BedM 
fefiSSrieffe,  fomwn  eltoiifett  ane  Heute,  toa$  e$  bamtt  fur 
eine  iBefdjaffenbeit  bat . 2Bacum  folte  bicfe$  nid)! dud)  artge» 
ften,  balane  Chirographa,  roie2Bed)feh35ricfe,  geltentmt* 
ften  ? 3Ber  fdjreibet , foH  aa&len.  «o  toujltn  e<  bie  8tute  * 
tittb  wdren  oocftdltiger.  Sllie  Exceptiones  folten  itibie  te- 
conventionem  oerfparet  tperben , (o  lieffc  mand)ec  bas  Pro* 
teflirett.  SBeil  er  aber  tot# , ba|j  ec  ntd)t  jablen  barff/  fo 
tnadjet  er  a8erl)anb  $inten  in  io.  bi(j  i$.  3abrcn,  enblid) 
bringeterben  Creditorem  bodt)  bantm.  Qu.  Ob  bie  Exce»’ 
ptio  non  numerat*  pecuni*  privilegiaria  nott)  (lati  Ijabe 
poft  biennium  i toetlU  bet  reus,  feu  debitor  * betPtiftn  tool» 
le,  folutionem  non  effe  fadam  ? ( ©enti  OOC  bettt  biem 
hio  lieget  bettt  Adori  feu  Creditoti  onus  probandi  folu* 

. donem  ob,)  28«um  nun  na$  a-  3a&rm  bcc  debitor  bal 

thul 
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Certante  Icilicet  verborum  obligatione.  Multum  au- 
tem tempus  in  hac  exceptione  antea  quidem  ex  prin- 

cipa- 

onus  probandi  mif  fi(l)  nel)tncn  lDOlft?  Refp.  ®?atl  fagtf 

jroar:  6i  i|tDod)  UuMaig , bap  bec  atibtre  jablen  fofl  / unt» 

bod)  niCt»Ii  bCfommen  l)at.  91Q«in  t j i(i  eittt  cerebrina  xqui- 
tas,  rotlcb*  nid)t « jpre  Romana  f&mmi  i bennDabtiffmii 
Poft  bienmum  folve  ; non  ex  Jure  Germanico,  non  ex 
JureNaturx.  SBcniUillfr  bltftS  admittirtrt  R) ifl , fAft  ir.art 
alie  Ufucapianes  uh«t*n  ^ctuff^n  mettfeti/  reit  Ammius  unb 
t)i(  Theologi  communiter  tijllll.  Lex  adeft  , negligen- 
tem  rem  fuam  perdere  debere,  ftiec  t|l  tillC  prxfcriptio 
exceptionis  fcon  numeratae  pecuniae;  5£ef  nid)t  flilfltt  ili 
2-3af)rtn  ad  chirographum  luum  recipiendum  , Dft  CC 
bOd)  }•  Adiohes  Imt,  uti  fupra  dixi,  DtCfolIabfoIutejal)* 
ICO;  Sibi  imputet  debitor  , cur  non  repetiit  ? Quic- 
^quid  etiam  dicat  Zotnus,  bet  IU  cirtCC  eifjencil  Differta* 

tion  bief^iu defendiren gefu^et.  Qu.  2Btnn  id)  nuttbuf* 

Exception  intra  biennium  Qcmctd)et  / 0)051)31  «3  fur  CinCr» 
Effeft?  Refp.  n>ccbc  bcsrDcqcti  n^fbtqan^  fcci),  fotibein 
btc  Creditor  mup  btioeiftn.  (Smige  uicnnen,  Der  Creditor 
ir.uife  besrocgcti  bemctfen , rvcil  ict)  fonti  negativam  probicic  j 
Slber  ba5  i|l  nid)is  gefaot.  3d>  lon  ja  cbcit  aud)  negauvam 
bcmrfcti  unftcc  Dodores  fragen  &itc : Oi>  Der  Debitor 
M$i  poft  biennium  ($  probi.tn  fontlt?  Refp.  D^CUt/  tOIC 
haben  hac  parte  bfl5  Jus  Rcmanum  angtiiotnmtn-  SDie 
i£)«urfd)Ctl  IDUjltn  nidjtl  bacon.  In  Jure' Romano  i|l  abec 
tben  ctsnygm  Das  biennnium  pefwitf  / bamii  man  ntd)t$ 
IHCOr  opponiiCti  fonru.  Si  dolus  apertus  adfic . aliud  di« 
cendum,  Da6t|labec  eirt  irregulare  quid.  Reinh.  BachO- 
Vlvs  nd  t <5  pro  praefurnio  mutuo.  (?C  Mt  91ed)t  HCtCt)  b(C 
S'Crnunff£  Uiib  Jure  Naturae ; alfO  fc^tt  <r  Di«  gailfjt  Obliga- 
tion  in  praefumtione  juris  & de  jure,  contra  quam  nul- 
la admittenda  fit  probatio.  2B(nn  man  a&Cr  t)i«  Hifto- 
riam  Contradus  Jiteralis  flllful)Ct,  tbic  ftt  HeralduS  coti* 
tra  Salmasium  in  Obferv.  yittic.  proponiftt,  fO  flilt 
Rajfonneinent  tiicf)t  IDCIUC , al$  t>a(j  literae  caufa  proxima 
ftnD  probandi,  bit  prxfumtio  mutui  abtC  caufa  remota. 
Ex  literis  oritur  obligatio  proxime , a.^fabrt  fNlDDOCbCl)/ 
exceptio  non  numeratae  pecunix  ifl  prxferibicet , caufa 
, debendi  jleljet  in  Chirographo.  Ergo  recognofce,  diffi* 
tere  aut  folve.  guj  (jntn  Dodorem  ffljicfct  fi$  Bacmovu 
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cipalibus  conftitutionibus  ufque  ad  quinquennium 
procedebat:  fed  ne  creditores  diutius  poffint  filis  pe- 
cuniis forfitan  defraudari,  per  confiitutionem  noftram 

' tem- 


raifounemem,  mati  mug  flbcmact)  btn  Komif^en  Princi- 
piis aud)  UCtbciUn.  Qu  i(l  Contraftus  nominum 
apud  Romanos  ? Salmasius  in  Jure  Attico  putavit , Ju- 
stinianus j)abe  biec  eitten  ©tbnibtr  gemaibr , uub  bjtfcn  Con- 
traftum  nominum  mit  DCtlt  literali  cenfundirrt.  SlUtitl 
Heraldus  i)at  ibn  gceulicb  qtjucbtigtt.  SeimSALMAsius  tt>uC 
Justiniano  UllKCbt-  Justinianus  fagei  nid)t : Contraftus 
nominum  idem  fuit  cum  literali , fonOCrn  : Obligatio 
nominum  olim  fieri  folita  fit  abolita.  Nomen  f)u|  ju- 
re antiquo  eiltt  0d)ul&.  Vid.  Card.  Hadrianus  de  pro- 
prietate legum , melcbtg  Sud)l(in  eiele  «uJfdirtiben , ali 
Kkrr  in  engellailft , btl'  Juritate  Legum  aild)  eitl  Lexi- 
con  q<fd)riebea.  D:c  Cardinal  t)At  bm  Ciceronem  UhlcfeC 
fjel-cfcn.  Multorum  nominum  homo,  i.  e.  «tnCC  btr  Dielt  A- 
dliv-@({)Ull)en£injliIliai)ll<Ill)At-  CentraBus  nominum  wat, 
mtnnn  id)  citten  Contraa  fdjlieiTen  unb  nidjt  trautn  rooltt, 
fonoerlicb  rotnn  bec  Contrad  auf  eine  JJiomiMx  'l)ioDinl| 
flitng  ©ennbrtqaltanbtct  aRun# /al$in  ffiotn/bitlann* 
unbitSl&mtrofftntt&l/  unbmuilen  gleicbmobl  babtn  ban* 
beln.  t£8  mar  nic&t/  mit  in  $ngcflanb,  ba  fcine  5Kun?c 
giii/  ali  bit  aui  bem  To\rr  fommi-  91llt  ©tdbtt  in  toto 
imperio  Romano  baittn  ba$  SRecbi  TOfmtstn  jufcblagtn/ 
barum  i(l  res  nummaria  fo  fdjmtr-  f)a  gicnq  j(f)  nun  jU 
bcn  Argentariis,  Trapezitis, Nummulariis,  bitjja&tn  mic 
Oiacbricbl  Don  btm  Valore  bt$  bailgtn  @dbt$.  JDitfeS  roa« 
ren  finge  Ikute , bit  publicam  fidem  baiten , bit  iHtc&trt» 
Jfunjl  «nb  $«nblung  mobl  btcjlunbtn  / unb  itjrc  Correfpon- 
dentcn  bcuien-  2Btnn  i<t>  nun  m olte  ®elb  ftboffen  na<b  igija 
ritn/2lfric«/©pfuutn/  ober  incine  anbtrc  auSmariige  ^ror 
Hin?,  jo  fome  iit)  burib  fit  jablcn loffen.  Sffitnn ict) abcrcb 

ntinfoleben  Argentario  boS  (9tlb  barjtbUt/  f®  W)ricb  tr  Die 
Nomina  iit  fcinSBuci/  roieoitlid)  biefcm  ober  jtimn  in  fcu 
ner@egenmaribtiabltt  batte-  SBolte  btc  anbcre  m is\db 
boninirno(btinmal)ltwbcrn/  fo  fiibftt  kbibii  ad  argenta- 
rium , bflburd)  murbe  iit)  liberirtt  > btnn  tc  mar  perfona 
publica  fide  digna.  Hinc  titulus  de  Edendo.  2Bcnri  tif 
ittr  ©tlbjuleDbtnbcqtbrtt,  fogitnq  tr  inii  ftintm  Creditore 
bin  iu  bttn  Argentario,  bey  rotlcbcin  litent  (Uiciti  nubtrge» 
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tempus  coar&atum  eft,  ut  ultra  biennii  metas  hujus- 
modi exceptio  minime  extendatur. 

TITU- 


fdjrufrenroucbc,  mieeielciticrbefoumten , fonbtrn  aucb  etne 
$anbf<brifTt  , unb  in  folct>cr  Ua*  O^ame  bes  Argen- 

tarii , Dt$  Debitori J unt>  Creditoris  gtfdintbttl  ItwrbC  Conf. 
Theophili  Paraphrafis  ad  h.  t.  GundJittgiana  P.  40!  Obf.  I. 
de  Obligatione  nominibus  faci  a , itemque  literarum.  Dit* 

ftg,  memmCujAcius,  feobieUrfaitie,  ba£ manes  amm- 

Uum  neminum  ncittlt»  tDttl  nomen  argentarii , debitoris 
unb  creditoris  aufiweitbnetflftwfen.  Stflcin  baS  mariti  ber 
3«it  / ba  Justinianus  fatlt  / 11101  liicbr  moris  Dtnnante 
Justinianum  , Dii  biC  'DroOllKjen  nO0  ncticonqufitircf  martlt/ 
fonuman  (10  tticfjt  bartm  f0ichn  j man  faimtt  baS  (*5elb  notft 
ni0t,  ba§  in  provinciis  iin»£(f)mau()«  gtenas  naebntbcnD* 
abcrbcaucfctc man bie ntet)! nt«l)C-  Cujacius  in  fcintt» 
obiervat.  i^at  jroar  ni0t  uncc0t  / roeitn  er  metjiier , onf  bie* 

f(S  re  vera  tine  obligatio  nominum  fet)  gtUCniUt  tDOrDetl  » 
abec  c5fraeM|i0:  Db  bitfcS  aQein  bu  obligatio  nominum 
gjmefctl?  £>blli0tbtr<jUi0<n  obligationes  nominum  mi- 
nus fblennes  e)tf0(l)tn  tontUU  per  expenlitarionem  & ac- 
ceptilationem ? Da$  l)flt  Salmasiu»  qcitict)net  > abec  Hb- 
raldus  l>at  it)H  emfeJjlid)  btemuee  gcmaibf , unb  tr  bat  au0 

9fc0t  t quod  fcil.  argentarii  adnotatio  non  fuffecerir. 

6s  fleb«t  jol0isnt0teimn«bl  btt)im$an;  roenn  man  glei<6 
ein  orbetuli0  33u0  balt/  fo  mn^  tnan  bodt)  in  fuppiementum 
f0n>eren.  Unb  Das  extendiret  man  ni0uinttwbl  auf  5Bein* 
©0tncfeti , ©0u|]cr  unb  ©0neibec-  3Bec  molte  baber  qlau* 
ten,bafjbie  3iouier,  Die  in  aUcrn  foforqfdltia  gemefen/  ei* 
nenaus  fold)<r©d)citttl)4ttenconvinciren  rooiieu?  iHlfoijl 
tSbeiTtr,  mtt  (6  Claude  Menard  in  femen  ob/erv.  ad  Ci- 
ceronis Orat,  pro  Rofcio  Com.  fDtlcftt  Gk/evius  ex  MSCto 
bruden  la(fen , proponiret.  Menard  ntar  non  Anjoa  qt* 
burtiq , unb  Ijatte  Cujacium  gebbcet.  @mtc  CKeijnung  bafc 
miram  beilen gefatien/  rccnn  tr  faqct : Unius  notatio  non 
fuffic jebat , fonbccnrpenn  manbic^ucbtr  conferirtt/  unb 
ber  tinebMe  in feinem sBu0gef0ri<btn : Expendi,  unb  bec 
anbere : Accepi , fo  mr  cS  Dtutli0  genuq-  X>uft$ , fagei 

Menard  > rcac  obligatio  nominum  privata.  «Der 
Ludewig  bm  ettlC  QttiqtDiJ/ertatifn  de  Chirographo  g<f)alteu  B 

obec  am  beutlicbllui  bai  eS  Menard  proponiret.  ■ SSetiit 
ttlflfl  bi?  1'bros  rationum  confcrirtee  (0  fOlltt  ttUUI  ni0t « 
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TITULUS  XXI11. 

DE  OBLIGATIONIBUS 

; EX  CONSENSU. 

COnfenfu  fiunt  obligationes  in  emtionibus , ven- 
ditionibus, locationibus,  condudtionibus , fo- 
cietatibus,  mandatis.  Ideo  autem  iftis  modis  obli- 
gatio dicitur  conlenfii  contrahi : quia  neque  icriptu- 
ra , neque  praetentia  omnimodo  opus  cft : at  nec  dari 
quicquam  necelle  eft  , ut  fubftantiam  capiat  obliga- 
tio, led  fufficit,  eos,  qui  negotia  gerunt, conlentire. 
Unde  inter  abientes  quoque  talia  negotia  contrahun- 
tur, veluti  per  epillolam  vel  per  nuncium.  Item  in 
his  contradtibus  alter  alteri  obligatur  in  id,  quod  al- 
terum alteri  ex  bono  & aequo  prarftare  oportet , cum 
alioquin  in  verborum  obligationibus  alius  flipuletur^ 
alius  promittat.  ( i ) • TITU_ 

Idugntn.  ©arutn  fltfitt  hei)  bcm  Horatio,  ©cttn  einte 
i|l , tai  5Bort  feribere,  unb  tcetin  eime  btjafoftt , 
referibere  , ©it  Bentley  ad  Horatium  obfervictt  2Btnri 
d imtinAdverfariis  gtfcfiritbcn  ©urbe , fo  ©ac  t$  nlcbt  guU 
tiq  / ts  muflt  otfcbtbtn  pratentibus  teftibus.  2Beiin  bie 
TeAes  ba  roartn , fo  rourbt  nur  crforbtrt  / bafi  btr  Credi- 
tor unb  Debitor  tyrt  £ftameit  barunter  febritben.  ©arum 
fagtt  mau  : Obligatio  nominum  fer  acceptilationem  & ex - 
penfitationem.  gtlbiflt  Tabulas  t!lU|1(tl  fit  coram  Cen- 
foribus  bnngtti-  ©a  abic  btrtn  Autoritdt  aufaefiortf, 
fitKb  bitit  exceptiones  non  numeratae  pecuniae  Oorgtgail* 
fltll  5 fo  fain  bit  obligatio  nominum  efiCtl  / ©it  bie  Ar- 
gentarii , tn  decadence.  Theophilus  t)at  UOlfi  titlt  flU» 
btrt  (JrfldCMlI),  Utlbfagct:  Obligatio  nominum  fct)/Dfl 
flilt  Obligationes  transfundirtf  ©ilt&CU  in  obligationem 
literalem  ; Sed  nullum  ejus  rei  invenio  veAigium.  Et 
licet- Theophilus  tempore  Justiniani  vixerit,  tamen  vete- 
ra, h.  e.  qua:  diu  ante  Justinianum  in  ufu  erant,  igno- 
rare potuit.  • • 

(0  i?infangs  batttubitiHemtrmirftipuiationem,  bab(i)fon* 
ttn  |lt  abtr  liitf)tau${0iumtl4  ©it  ContraAus  verbales  fc t)U 

tftn 


TITULUS  XXIV. 

DE  EMTIONE  ET  VEN- 

DITIONE. 

De  emtione  purx , arrhis  e?  Jcriptura . 

EMuo  & venditio  (i)  Gonttaiiicut*, fimulatque  de 
pretio  convenerit , quamvis  nondum  pretium 
___  nurhe- 

CftH  jid)  ntd)t  aUent&al&en  In  emendo  ovo , bove , fce- 

too  Scc.  frUte  mail  ttft  ftipulaiionem  interponiRn  folJert  Die 
95<J<fcn  aufOlaitO/  Itipulam  frangere  more  antiquo.  tOZflrt 
ffln  aud)  IU*t  (l Ictcf)  Contrarium  innominatum  celebricffl » 
m femen  6«  Commercia  Me&en  ? £>tnn  fonfl  bdttt  Del 
OnoCtC  rem  licet  emtam  Do*  illj!t>if*en  dliCin  anDcrn  D{C« 
fautTCn  fOMltll  f praedatione  nondum  fada  poenitere  lice» 
bat,  ContracSus  realts  qebraiictjfc  mail  lUCt)  t MllltCC/  nilD 
t*  mt  eadem  ratio  tfprfyinDen , quit  efl  in  contradibus 
innominatis,  (pig  (TlUflen  rtlfo  Contradus  tonfenfuales  eirji 
fupCtlJ  / h.  e foMjty  Die  filOf)  a confenfu  partium  dependit*- 
«n.  3Bcnn  nur  Die  Contrahentes  eiaig  itito , foa  «5  aefren  i 
ifrjeftatio,  traditio  rerum  ad  implementum  contradus, 
ad  exeeutionem  ejus  pertinent,  glirum  jtllbDK  Specie* 
Contradus  Confenfualis,  v.g.  emtio  venditio,  locatio- 
conductio,  lauttr(i>l*e  Contradus,  Dit  au<  $aae  Derfom* 
mtn , utiD  inwr  iinjeblig  offt  an  jebem  ort.  Societas  ce* 
ijoret  iur  Jpnn&lufi^  nnD  dj^afeopet).  Mandata  flefcDehen 
icglicO  ‘nbmte.  2Bie  fonieii  Deo  Diefcn  ailen  taglid)  folennia 
: verba  adhibirci  tM&CH ? Ergo  iolus  confenlus  requiritur, 
Siae  Contradus  |tftD  Entia  intentiodalia.  £)jefe  Contradus 

I Conieafualesfa&cnjrparflUl,  roje  nuda  pada , fiedifFcri- 
ten  a&u' bo*  na*  ocrintention  Der  iiienf^cn , Die  fie  tinae* 

' |*rt'  De  fPec,eb“*  diis  & figuris  variis  nude  agendum, 
2)1«  Contradus  comenfuales  fjnD  contradus  bona  fidti  i 
ninpcgcn  Hipulatio  TtriD  literarum  contradus  )7nD  flritth 
punsy.  1.  e.  ubi  nihil  intelligitur , non  bonum  & aequum, 
non.  interpretatio  extenliva  obtinet,  2$ er  trirD  aber  itt 
«mtiontfy  venditione,  locatione  - condudione  aliti  expri» 
miren?  ■ r 

(i)  Emi+v<*Atb  fiebef  jwardul,  tt»ie  tine  mera  conven- 
tio UllD  padum  ; X>It  AJtUtjdKII  werotfj  rtiitl)  IHOjls  Dflfs 
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numeratum  iit,  ac  ne  arrha  quidem  ddta  fuerit : nam 
quod  arrhae  nomine  datur,  argumentum  eft  emtio- 
nis  & venditionis  contradi*,  (z)  Sed  hoc  quidem 

J de 

nad)fragen,  ibeun  nian  es  PaBumtylftt.  SRact>  Dec  fornis 
f(t)en  Jurisprudenz  abCC  (fl  Emtio  - venditio  (jtl  contradus 
confenfualis  , nec  conventio,  nec  padum j nam  ex  hoc 
apud  Romanos  non  dabatur  adio.  In  favorem  commer- 
ciorum [)dbct!  iS  Die  Cornee  pro  contradu  confenfuali  ges 
l)(llt(n , tBOCailS  adio  emti-  venditi  fomiHl , illa  emtori , 
hac  venditori  datur , & ab  ee  denominatur.,  - ©od)  (tllD 

bie  ctlien  3uri(len  nid)i  fo  accurat , ba(i  fl*  bic  erfie  nictit  bij* 
rctilcnbcm  Venditori  beolege»  folten ; esgeljet  aucb  rooblati 
ob  certam  relationem,  nam  alter  tamen  rem  ab  illo  emit, 
fjebtt  contradus  confenfualis  i|f  jroar  obligatorius , (g  dif- 
ierirct  at)Cl’  cilitl’  D0!1  bcm  anbtril  ex  intentione  pacifcen- 
' tium.  2Bum  teir  alfo  cinen  sfiegriff  bon  biefem  Contradu 
Confenfuali  uberfoinmen  roollcu , fomuifeti  roir  bauptfet^ 
lici)  Die  Imention  Der  Contrahentium  Ollftlicil:  O^enilicO/  tt>(C 
fauffetunbbecfautfet/  bet  fupponirei  tine  rem  ; eiticc  ben* 
cfei , roie  ber  atibere , bcr  Emtor , ut  foivat  pretium , bec 
Venditor,  ut  accipiat  pretium;  cg  tt>irb CtrtC Comparaifon 

cmgeficllct  / bem  Emtori  ifibes  anDem0acb«Ueber,  alsbai 
(Setb , imb  Dcin  Venditori  ijl  ba$  (SelD  liebec , al$  feine  ©a* 
d)e.  SilfO  muffen  in  enuione-  venditione  ftpu  : Pretium* 
res  & confenfus , bief<$  ftnt)  bie  J-  eflentialc  ©IHCft  Diefef 
Contrads. 

(z)  35i^rpeitctl  qie&f  martaucf)  drrhas  in  emtione- venditione, 
IDOtJOn  Thomasius  in  einec  i)Ubfd)en  Dijfert . de  Arrhis  emtio- 
num  fet)r  inftrudiv  g«l)anbelt  uno  gemiefen  / Da£  tnati  tnfc« 
gemeiii  eitun  falftbcn  Concept  baooti  babe-  Lauterrach  bal 
aucb  babon  gefcbiieben , abec  tiictjt  fo  gut.  3n£gemein  beu* 
c£enbiel'eute,  rcenn  man  Dic  Arrham  junicf  laffe , fep  matt 
bou  Dem  Contrad  io|j.  aiflein  ob  te  gleitb  fo  feon  fati  per  pa- 
da  contrahentium,  fo miljhnnnbOCbaufbielntention fet)«|, 
tbaium  in  emtione  - venditione  Arrha , eitU  ^Clllbgifft,  9lHa 
gabe  gegebcit  lOCl&C ? Intercpm  enim  dantur  in  lignum 
perficiendae  obligationis.  i|l  fctll  ^tbeiffcl , poffe  re- 
cedi a contradu , li  emtor  relinquat  arrham  , & vendi- 
tor duplum  reddar.  £>itC  ifl  Die.Intention  getbefttl : Aui 
perficio,  aut  non  perficio.  Si  non  perficio,  fo qitlS Ili1)t. 
SlUettlbiplVeiUll  giebt  man  Arrhas  in  fignum  emtionis  per- 

fedati 
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de  emtionibus  & venditionibus  qua:,  iine  Icriptura 
confidunt , obtinere  oportet.  Nam  nihil  a nobis  in. 
'hujusmodi  emtionibus  & venditionibus  innovatum 
eft.  In  iis  autem,  qux  Icriptura  conficiuntur , non 
aliter  perfedtam  efie  venditionem  & emtionem  con- 
ftituimus,  nifi  & inftrumenta  emtionis  luerint  con- 
lcripta,  vel  manu  propria  contrahentium,  vel  ab  alio 
quidem  lcripta,acontrflhentib.^,  autem  fiib (cripta.  (3) 
Et  fi  per  tabellionem  fiunt , nifi  & completiones  ac- 
ceperint, & fuerint  partibus  ablbluta.  Donec  enim 
aliquid  deeft  ex  his  j & poenitentiae  locus  eft,  & 
poteft  emtor  vel  venditor  fine  poena  recedere  ab 
emtione  & venditione.  Ita  tamen  impune  eis  rece- 
dere concedimus,  nifi  jam  arrharum  nomine  aliquid 
fuerit  datum.  Hoc  enim  fubfequuto , five  in  feri pt is 

live 

feri*  ; no  , ftatim  adeft  coadio , & arrha 

impune  relinqui  nequit,  nifi  tamen  poena  conventionalis 
fit  adjeria.  Hic  arrha  datur  , DotlM  fcintr  fagcn  f&nnt , , 
tnan  tt&C  ni$t  d’  accord  gerocfen  / hic  tenet  emtio  ven- 
ditio , Die  Arrha  fati  tlttfit  jUCUd  gtlaffetl  roecDen.  Datur  a- 
ftio  emti , datur  ariio  venditi.  Speciales  cafus  & paria 
merDcn  excipiret. 

(3)  Qu.  SECtnn  nnc  aber  nbgeretxt  fidfttn , in@d)riffieti  jrn 
contrahirftl  ■ Refp.  ©jtEmtio-Venditio  |jl  ein  Contrarius 
confenfuaiis,  utiO  rtlfo,  nmm  Dicfes  parium  nict)t  Dabet)  mare/ 
©ucbt  Dte  Exceptio  non  fari*  feriptur*  tlicl)I£l  fitljfttl.  Si 
t adjiciatur  illud  parium,  emtio  non  valet  5 nili  icriptura 
omnibus  numeris  fit  abfoluta.  3)d$  dependictl  a paci- 
fcentibus.  Stryck  fial  ft<J>  t)i«C  IDUDU'  Hoberom  , difeipu- 
lum  Johannis  A Feiden,  tn  $titlljldt)t  tapfer  deiendiret- 
JDct  Contrari  I»icD  nicfit  aufgcfdjtieben  perfedionis.fedma' 
joris  probationis  gratia.  9JuC&einePunriation|)iljft  nicfitf/ 
n'Cntl  ausbrucflid)  feriptura  ad  perfeftionem  emtionis  bts 
liebtt  tporDen , fonbcrn  cl  mu&  alK$  ctin  flefcficiebtn , unb  aufc 
gclufert 3Bennau(figUi(fi  Der  anDere  umaT<t>riebeu,uni> 
ftinSIamtfifion  fialbDajlunbe,  gilt  tS  bo®  nic&ts  rocnn  tl 
glcid)  mundirt  ijl , foi(ie£DO(t>  ntCDt  fertta  > nam  nihil  de- 

eife  debet. 
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five  fine  Icriptis  venditio  celebrata  eft,  is,  quj  recu- 
fiit  adimplere  contraCtum,  fi  quidem  eft  cmtor,  per- 
dit, quod  dedit,  fi  vei-0  venditor,  duplum  reftitucre 
compellitur,  licet  fuper  arrhis  nihil  exprelfum  fit. 
Pretium  autem  coriftitui  oportet.  Nam  nulla  emtio 
fine  pretip  clfe  poteft. 

De  pretio  certo  vel  incerto,  vel  in  arbitrium 
alienum  colluto. 

§•  i , Sed  & certum  elle  pretium  debet  ■,  alioqui , 
fi  inter  aliquos  ita  convenerit , ut,  quanti  Titius  rem 
jefiimaverit,  tanti  fit  emta;  inter  veteres  fatis  abuiv 
deque  hoc  dubitabatur ,conftaretne  venditio, an  non. 
Sed  uofira  decilio  ita  hoc  conftituit,  ut,  quoties  fic 
compofita  fit  venditio  ; Quanti  tUe  moverit,  fitb 
hac  conditione  ftaret  contractus : ut , fi  quidem  ille, 
qui  nominatus  eft, pretium  definierit,  tunc  omnimo- 
do fecundum  ejus  aeftimattonem  & pretium  perfblva- 
tur,  & res  tradatur,  & venditio  ad  effectum  perdu- 
catur ; eintore  quidem  eje  emto  actione  , venditore 
«x  vendito  agente.  Sin  autem  ille  , qui  nominatus 
ci),  vel  noluerit,  vel  non  potuerit  pretium  definire, 
tunc  pro  nihilo  efie  venditionem,  quali  nullo  pretio 
fiatuto,  Quod  jus  cum  in  venditionibus  nobis  pla- 
cuerit ; non  eft  abfurdum  & in  locationibus  & in 
CQndudtionibus  trahere,  (<f.) 

In 

W Pretium  m$<zrtutnkw->  benn  rodnTfolcGcg  nitbt 
Iff  i fo  i(t  dlld)  feinc  firma  obligatio  DorfianbttJ-  Proculiani 
& Sabiniani  difputarunt  j obbdifincperfe&a  emtio- ven. 
dide  mdr< , tucnninan  de  pretio  certo  nod)  nkfytiuig  jjl? 
SDit  Miniani  nt(l)nt(n,  bie  Emdo-venditio  f(t)  gnUig/rotnn 
Ci  filcid)  nid>(  afl(ttlfl{)I  flef(f)4f)t  / bd|J  bet  Sempronius  bit  0a» 
$c  ajftimircn  fpnte  ober  rcolic , man  fyittt  ti  hec  cafu  in 
arbitrium  boni  vjrj  gcflentt , ttcil  ia  bod)  dn  dnberer  vir 
bonus  ben  ®el)rt  anieiqtii  firnte.  Dic  Proculiani  fiinqeqen 
ibdrcn  anbtrcr  ^Jfconung  unb  fagten ; DdS  fep  venditio 
cemlitionata,  Conditio  vero  nihil  ponit  in  eilei  fp  (ange 
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Jn  quibus  pretium  conjTflat.  Differentia  emtionis 
£$  permutationis. 

§.  2.  Item  pretium  in  numerata  pecunia  coniifte- 
re  debet.  Nam  in  exteris  rebus  an  pretium  eile 
pollet , valde  quaerebarur : veluti,  an  homo, aut  fun- 
dus , aut  toga  alterius  rei  pretium  eile  pollet.  Et  Sa- 
binus & Caffius  etiam  in  alia  re  putabant  pretium 
poile  coniiftere  : unde  illud  eft , quod  vulgo  diceba- 
tur, permutatione  rerum  emtionem  & venditionem 
contrahi,  earnque  Ipcciem  emtionis  & venditionis 
vetuftiffimam  eile  ; argumentoque  utebantur  Grxco 
Poeta  Homero,  qui  aliquam  partem  exercitus  Achi- 
vorum vinum  (ibi  comparallc  ait  permutatis  quibus- 
dam rebus  , his  verbis  ; 

N>;ef  (x  A>i ptvon  xotp*i<?ct<rttv , otm  ay-so-cot. 

E v&ei'  dp , bintyv to  KctotiKopioavTtf  A^awi. 
/iXt^u  f4.tf  KUy  ceJAei  $ eti&uvt 
A7s\o*  ptveis , atikoi  S'  oivTcurt  fidiper i», 

A vX\0i  dv^A7rsSicrat. 

Hoc  eft ; 

<4dveflx  e Lemno  tunc  vina  fuere  carinis. 

Jnit  capillati  fibi  vina  parare  Pelasgi : 
i/Lre  micante  abi,  nitido  pars  altera  ferro. 

Pars  bubulis  tergis , ipfts  plerique  juvencis,  I 
Pars  quoque  mancipiis. 

Diverfie  fcholx  auctores  contra  lentiebant ; aliudque 

eile 

t)i< Conditio  adimplifet  ift^  bUt6tt  <8  Ctlie  imperfedU 
venditio.  Finge,  btC  Arbiter ()dlt«  iniquiffime  gefpL'Od)«ti/ 
forrdee  Coti)  l)Cl'na(ftt>ie  Venditio  Ilicf>t  gnhig/oCer  Sempro- 
nius , a(g  crncnmer  Arbiter-,  fonnt  fUrben.  Justinianus  t>at 
_ J)ter  CaS  Medium  crgciffett/  unb  decidi«t  in  l.  IS,  C.  de 
centrah.  emt.  vend.  bie  @QCt)C  CllfO : J*  aftimaverit  ipfe.qui 
nummatus  tft  ad  pretium  dejiciendum  , tenet  emtio  , fi  nm 
afiimaverit , cadit. 

(5)Qu. 
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clle  exiftimabant  permutationem  rerum,  aliud  cmtio- 
nem  6c  venditionem  : alioqui  non  polle  rem  expeT 
_/liri,  permutatis  rebus,  quae  videatur  res  venille,  & 
quae  pretii  nomine  data  elle.  Nam  utramque  videri 
& venille,  tk  pretii  nomine  datam  elle,  rationem 
non  pati.  Sed  Proculi  lententia,  dicentis, permuta- 
tionem propriam  elle  Ipeciem  contraditis,  a venditio- 
ne leparatam  , merito  praevaluit , cum  & ipfe  aliis  ‘ 
Homericis  verlibus  adjuvabat^,  & validioribus  ra- 
tionibus argumentabatur.  Quod  & anteriores  divi 
Principes  admiferunt,  & in  noftris  Digeflis  latius 
iignificatur.  (5) 

De 

(5)  Qu.  ?Dinf  berttl  ba8  Pretium  in  pecunia  numerata  gea 
fcljeben  ? Refp.  2Bmn  ftin  pretium  eminens  rorice/  fo  tbd» 
reatu!)  ftitie  &mtio-venditio.  Vasquez  i|i  ausqelaeljef mor- 
bcii/  ba(i  er  gemeonet  / eS  fontie  eme  Emtio  Venditio  fine 
pretio  geftfecbctt.  Di«  Sabiniani  UIlD  Proculiani  finb  l)iCC 

t»icbtc  unttrf$Ubtn{c3ftet)nung.  Dit  SMani  fagteit/  ii 
fet)  nicf)t  aileicit  Nummus  oonnotfycn  / <$  fonne  aud)  eme 
• atiDcre  Res  baftir  gtgeben  nxrDett-  Die  Prtculian*  abtr  fag* 
len , cS  fet)  aWbentt  eine  Permutatio.  Justinianus  aber  !>at 
ffirbie  Proculianer  decidiref  # nHlCfolS  aiKt)  Ctd)t  l|l-  9?tt) 
bem  Homero,  JU bejfetl Beiien  ttoct)  fein  Nummus  tuar , bat 
man  trafiquiret  , Da  (letjef  baS  2Boct  «<»«'£•?»■• , vid.  litad. 
iib.7.  Da3  nennteilfteaucb  abfolute  emutntm.  Masu- 
rius Sabinus  , qui  vixit  tempore  Neronis  & Caligul®  , 
liuijteilcbbauptfacblid)  aufben  locum  Homeri , n>elct)er  afle* 

, jeit  in  magna  autoritate  apud  JCtos  tbac  5 UtlD  fetllC  Se- 
datores babeil  difputifel:  An  emtio  venditio  confiftere 
polfit  fine  pecunia  ? Da  tbic  abCC  aes  fignatum  j)abttl/  ft 
UnterfdbeiDert  mic  bi«Emcionem-VenditionemDOnbein  con- 
tradu  innominato,  do  ut  des,  obtC  permutatione , n>{[» 

«bcS  bct)be$  eiturlet)  i(l , ob  jmac  «inige  jroifdxn  bem  Contradu 
do  ut  des  Uftb  Permutatione  bi«f«H  UnlCl’f(t)eib  madxn , 
quod  in  illo  r es  cum  alia  re  , in  hac  vero  res  cum 
re  ejusdem  generis . v.  g.  jpilt  Uttl  $>Ut  / permutetur.  2U* 
fcitl bitft  DifferenlJ i)l  1)  nur  nominalis,  n(Ct)t  realis , Iflie 
bt«  tmiilen  differentiae  Dodorum  ; *)  t(l  jte  niibt  gtgrimbtt 
ia  Legibus;  Dcilfl  Da  (10C1  expreffe  : Ctntrafiut  4)  ut  des . 

/eu 
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De  periculo  commodo  rei  vendita. 

§.  $.  Cum  autem  emtio  & venditio  contra&a  (6) 
fit  (quod  effici  diximus , fimulatque  de  pretio  con- 
venerit , cum  fine  feriptura  res  agitur)  periculum  rei 
venditae  ftatim  ad  emtorem  pertinet , tametfi  adhuc 
ea  res  emtori  tradita  non  fit.  Itaque  fi  homo  mor- 
tuus fit , vel  aliqua  parte  corporis  kefus  fuerit ; aut 

cedes 


feu  permutatio , SiOUUt  ttlUfjen  t>CU  contradum  inno- 

minatum DOlt  t)CC  emt i one-venditione  n>0^l  Uiltecfdjeibcn » 
beiin  in  hoc  contradu  innominato  poenitere  licet , fecus 
eft  in  emtione-venditione.  Emtio-Venditio  dll  Con- 
fequens  DOW  pretio  eminenti,  quod  inveniebatur  lujfu 
ingravefeente.  2)o  bie  gcuft  fid)  felbec  Die  3? leibec  madjten, 
fic6  aufDcirJfcfet^au  leqien , baucn  fie  ntct)rg  nothigju  faufr 
ftn  > tvenn  aud)  cdoaS  manqelte , fo  taufdjien  |i«-  5&enti 
Dit^aucmnitDi^uiurngelxnbucfFttn,  unb  tticbt  aucbfdioti 
citi  luxus  umeciiMiencingeciiTentodce/  fo  brauctiteit  fte  feinec 
Emtionis-  Venditionis;  Demt  DCC  $0Uec  bcitiget  e.g.  DCttt 
©d)u|lcc93uitec  unb  anbtce  @a<ften  fuc  @^ue.  9ibec  bet) 
anbecn  j.  ® - bet)  ©ele&rien,  get)<t  e$  nid)f  an.  Paulus  J Cius 
bat  biefetf  ec|llid)  CCCf)t  eingtfe^en.  Habebas,  quod  volebam, 
fed  habebam  ego  , quod  tu  volebas.  ®elb  abCC  tOOlttlt 

toic  anc  begbc  baben,  al$  eine  ©adx/  bi«  aaciett  mifjlidKC 
ifL  Qu-  $at  Dicfe^  aud)  bet)  un$  einen  3}uf$cn , bafi  man  Die 

emtionem-venditionem  fo  QCttCtU  0011  Der  Permutatione  Utt* 
lCrfd)CtDCt  ? Refp.  2)it  Permutatio  jff  JtOat  tbttl  fo  valida 
intuitu  obligationis  , al£  emtio-venditio  , abCC  C$  i|l  botf) 
«ine  anbett  Inrention  bet)  bet  Permutationd  , al$  bet)  DCC 
emtione.  Et  in  emtione  multa  fune  notanda  ratione 
aftionum,  culparum  & padtorum  adjedorum. 

(d)  Qu-  SEDannfdligtt  in  emtione-venditione  b0$  Momen- 
tum on  , ba  feinec  me&c  recedicen  fati  ? Refp.  @o  bolb 
n>ic  in  bemftonbel#  bec  Emtor  in  pretio  unb  beC  Venditor 
tnb{rUb<t'laffUtig  b«r©acf)«harmonirm/  adeft  perfedio; 
bos  tlbcigt  gel)bcet  ad  exeeutionem,  ad  implementum, 
©enuq , bofi  bec  Emtor  roia  bd$  ©elb  gtben , unb  bec  Vendi- 
v tor  n)tflbie@act)epr3efticen-  CDoIlen  gej)occt  ad  confen- 
fum.  Confenfus  utramque  facit  paginam  in  contraditi 
confenfuali.  Uterque  recedere  poteft  , fic  refeinditur 
contradus. 

Uu?  (;)$j* 
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xdes  totx,  vel  aliqua  ex  parte  incendio  conlumtse 
fuerint;  aut  fundus  vi  fluminis  totus , vel  aliqua  cx 
parte  ablatus  fit,  live  etiam  inundatione  aquae,  aut 
arboribus  turbine  dejedis,  longe  minor  aut  deterior 
«ile  coeperit : emtoris  damnum  eft.  Cui  necelle  eft:, 
licet  rem  non  fuerit  nactus,  pretium  lolvcrc.  Quic- 
quid  enim  fine  dolo  & culpa  venditoris  accidit,  in  eo 
venditor  lecurus  eft.  Sed  & fi  poft  emtionem  fundo 
aliquid  per  alluvionem  accellerit , ad  emtoris  com- 
modum pertinet.  Nam  & commodum  ejus  die  de- 
bet, cujus  periculum  eft.  Quod  fi  fugerit  homo, 
qui  veniit,  aut  furreptus  fuerit,  ita  ut  neque  dolus, 
neque  culpa  .venditoris  intervenerit , animadverten- 
dum erit,  an  cuftodiam  ejus  usque  ad  traditionem 
venditor  fulceperit.  Sane  enim  fi  fulceperit,  ad  ipfius 
periculum  is  cafus  pertinet : fi  non  fulceperit , lecu- 
rus  eft.  Idem  & in  exteris  animalibus  , exterisque 
rebus  intelligimus.  Utique  tamen  vindicationem 
rei , &C  condi&ionem  exhibere  debebit  emtori : quia 
lane  qui  nondum  rem  emtori  tradidit, adhuc  ipfe  do- 
minus eft.  Idem  etiam  eft  de  furti,  & de  damni  in- 
jurix  adione.  (7) 

Dc 


(7)  Sit  JKoimruno  alit 'XJIenfd)cnfagcn:Cafum  fentit  domi- 
nus. Slatfi  bttnjure  Romano  nutl  i|l  Dtt  Venditor  ante  rei 
traditionem  dommus  , Dtlt)€C  tC  autfi  periculum  rei 
venditae  twgtll  foltt/  antequam  tradita  fit,  gleicfiroofiUbtC 
illmbitftm  §.  Da$  Periculum  beti  Emtoris.  i*  1)0* 

bt  «itlt$ctrbe  £tfiaaf<  gtfaufftl , antequam  traditus  fit  grex, 
gcbtntinigtjuSrunbe,  fo  ni  btr  ®cfiab«n  itum-  2Barutn 
lllbflgfo  ? Non  enim  videtur  Emtor  cfle  dominus  ante 
traditam  rem.  3)a  fiflbcit  111111  ttlitfie  cerebrinas  rationes 
auSgcbaifit/  imb  gemeprtet , ob  bcc  Emtor  gletefi  t>onc^o 
HOCt)  tltcfit  Jure  civili  dominus  f«D  , fo  ftt)  er  bOCfi  jure  na- 
turali fctjon  dominus.  Bitfcfi  jff  in>ac  roabe,  aber  Dabon 
I|I  bie  jrage  Ilicfit , ob  f t jure  naturali  dominus  f(»  ? foil* 
Dtril  toartim  bet*  Emtor  periculum  tragtti  foflt/  Da  ex  ju- 
re Romano  DtC  Venditor  notfi  dominus  ijl  ? ©a  fiat  tlUtt 

Stiwu. 
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De  em  none  ccndition.il!, 

§.  4.  Emtio  tam  fub  conditione , tjuam  pure  con- 
trahi poteft.  Sub  conditione  : vcluti:  Si  Stichus  in- 
tra icnum  diem  tibi  pia,  uerit , erit  tibt  emtut  aureis 
tot,  (8) 

De 

StrAochics  biffe  Raifon  (}C(jet<tI  : 25tc  Venditor  iflecrbira* 
t>cil  ad  certam  fpeciem  tradendam , ba^Cl'  f<Ul  tr  JU  ITcitCC 
nidlS  1 CllS  ad  culpam  levem  prxftandam , mifltjjflilrtn  IWC* 

Dtn  3-€  teb  Faufft  $uib,  bitPicfirunq  gtfcbie&dnocfcmd)!/ 
ju  9Jact)is  roirb  Bcr  1'aben  gtroaltfamu'  2Bcifc  etbrodwt , ut>t> 

Das  ^ud)8«tlol)[(n/  teer  !)Ol  beti  gcfcaben  ? Refp.  @onfl 
DiJjftt  : Cui  res  non  efl  tradita , ille  non  e(l  domi- 
nus. Venditor  eft  dominus  • dominus  fentit  cafum. 
fed  htc  non  fentit.  SBaruin  ■ Dec  gcfunben  ?8ft* 

nunfft  ifJ  feitu  traditio  notbig,  traditio  ifi  nue  bcmlittyci 
abtr  bic  Emtio-Venditio  ifi  D0<t)  t&CJl  0l)tU  Dii  tradition  t1tCt)t 
llRbl  illi  id) , Ullb  id)  bili  HUCpraecife  obliginl  ad  hanc  reni 
tradendam , fonft  t)flbc  id)  flillC  Obligation.  SJBie  IPifl  btt 
Emtor  tpiebir  mid)  flaqm?  <?r  mu&jafiiutzo.i&icntitd) 
forbtrn.  Atqui  biefe  fitlD  (}t|tOl)Un  line  meo  dolo  aut  culpa. 
IDaSXudHng  beo ttieinui  tuebit:!,  id)  bin  ja  ju  ntcfjiS  an* 
berSoerbiinbtii,  ais  fo  bamtt  umjug<!)tH  / aie  id) , ai$  citi 
fUifugCL’  ^aupfjSam',  JU  tt>un  pflege,  i.  e.  ad  diligentiam 
mediocrem  oeconomicam.  Non  res  debetur  in  genere, 
fed  prxcife  hate  res  in  fpecie.  Ergo  acftori  five  emtori 
nulla  competit  a&io  , neque  ex  jure  in  re , neque  ex 
jure  ad  rem.  Ergo  emtor  fentit  cafum.  J)aS  tndd)Ct 
Dit  fpecialis  rei  prxftatio.  $cmad)  i)lijf<|  tS  : Qui  habet 
commoda,  habeat  etiam  incommoda.  Ex.  gr.  5B«Ul  1$ 

etnem  tine  ^ttibe  edjaaft  Dtrfauffct  t)atte  fttuic  / in  biefcc 
Sftad)i  nnirbcn  ?o.  fjdmuKr  gcrcorffen , (0  gebbren  ibm  audi  ; 
bitfc  ;o.  gdmmtr-  ©od)  finbaud)  Cafus , ba  bcr  Venditor 
ben  ©(fcflben  trdget,  fi  fcil.  in  dolo,  in  mora,  inculpafit.fi 
rem  in  genere  vendidit,  j.  (?.  fliniU  3Beiu  i!U  Jtcflcr / ba 

mufl  bcr  2Ccin  crfl  uorgenuiTfu  roerben , nnb  fo  laitgc  biifeS 

nid)t  ifi , fo  f<t)Umod)  CUPaS.  Conf.  Tst.f,  de  fericulo  rei 
vendita, 

(8)  ©lcid)lti<ein  jtbe  Conventio  «niOCbCC  pure  obCC  fub  con-  ' 
ditione  gcf(t)e|)ei1  fan  , alfo  aud)  bi<  Emtio  & Venditio.  Et 
quia  conditio  nihil  ponu  in  effe , fo  ifi  (Uld)  t>CC  SEauff  fiid)t 

Ctyr  fur  gcfdiloffen  ju  acfjun  / flll  bi$  fcic  $<biugung  ufitfld  ift. 

, Qu. 

Y ■ • 
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Dc  emtione  rei , cjux  non  eji  in  commercio. 

$.j.  Locafacra,  vel  religiofa , icein  publica  (vel- 
uti  forum,  bafilicain)  fruftra  quis  Icicns  emit.  Quat 
tamen  fi  pro  profanis  vel  privatis  deceptus  a vendito- 
re quis  emerit,  habebit  adionem  ex  emto,quod  non 
habere  ei  liceat , ut  conlcquatur , quod  fua  intereft, 
eum  deceptum  non  eile.  Idem  juris  efl,li  hominem 
liberum  pro  fervo  emerit.  (<>) 

\ 

TITU- 

• ■ ■ ■ >. 

Qu.  20dCUIH  mirb  bite  de  conditione  emtioni  -vehditio- 
ni  etiam  adjicienda  gebanbelt  • ©0  lontC  tttan  ja  and) 

6ti)  jeDtm  Contrad  nnb  titul  einen  §•  Daoon  tttacbtR*  Qi 
ili  ja  UbtraQ  / roit  in  aflttl  paftis  & conventionibus,  eadem 
ratio  ? Refp.  $ttr  I)anUeIt  man  de  emtione  - venditione , 
quae  eft  naturalis,  quae  conventioni  juris  Gentium  quam 
maxime  accedit,  quae  communior  eft,  UIlD  Da  lan  au$ 

cine  Conditio  flati  finbcn.  2Jflein  Die  9t6mec  Ijatten  aucb 

(jne  emtionem-venditionem  civilem , qust  fiebat  per  fo- 
lennia  verba  , per  mancipationes  , per  aes  & libram  , 
per  ceffionem  in  jure  pra:fentibus  teftibus;  fcafonttfct* 
ne  Conditio  (lattbaben.  Dettn  ba  rourbcgleicb  Das  domi- 
nium transferirct,  bfl$  tDflt  (in  aftus  folennis , CS  mitfU 

afleS  auf  tinmabl  8(f(b«b«n.  91ad)Dem  abee  Diefe  abgelom* 

nten t quis  negabit,  etiam  fub  conditione  emere  aliquem 
polle  ? gine  Conditio  i|l  btrnoeb,  roic  Dte  anDtce , nue  Die 
effedus  firtt)  different  , eS  |UlD  nUC  diverfae  rationes,  v.g. 
in  conditione  fufpenfiva  fufpenditur  negotium  ad  cer- 
tum eventum  , in  refolutiva  relolvitur.  ©i)  ifl  eS  au<b 
mit  Dent  patfto  de  retrovendendo , ruelctje^  CbenfaflS  refo- 
' lutivum  quidpiam  in  jtCb  b^t- 

(9)  Merx  debet  adeffe , haec  vero  debet  effe  in  commercio. 

©abero  rcenn  eitte  rc*  publica  &c.  cetfauffet  ifl , tnnji  ber 
©ectdujfec  Deu  ©fbflbcn  • * 
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TITULUS  XXV. 

DE 

LOCATIONE  ET  CON- 

DUCTIONE. 

Collatio  emtionis  locationis . De  mercedis 

conventione . 

LOcatio  & condu&io  proxima  eft  cmtioni  & ven- 
ditioni, iisdemque  juris  regulis  confiftit.  Nau» 
wt  emtio  & venditio  ita  contrahitur,  fi  de  pretio  con- 
venerit i fic  & locatio  & condtictio  ita  contrahi  in- 
telligitur,  fi  merces  conftituta  fit:  & competit  loca- 
tori quidem  locati  a&io,  conductori  vero  condudti.  ( i ) 

De 


( 0 Sit  Locatio  - ConduBio  ift  cbcnfrtflS  Ctn  Contradus  confen- . 
fualis,  non  requiruntur  verba  iolemnia  , egifl  JVKtilt  pa* 

dum  nudum.  50tnn  «tnec  »on  mir  poliet  / fo  braudjet  <c 
ttroas , id)  braud>t  ri  nid)t ; t>at>ero  roertn  ter  Locator  fem 
£a:’&felD|lbrau(bct,  fomujl  b<r  iD?ieit)mann  I)trau8. 

'Wifi  dfo  ttner  vel  res  vel  nperas  {jflbtn,  unD  jroar  nicf>( 

* gratis,  10  !fltcart(8  cill  Commodacum.  9Ul$bUftcInted- 
tionetlijhbacinnmrS  Ens  juridicum,  quod  ego  & tu  cu- 
dimus & denominamus.  3*1  ©tUtfd)ldnb  blXUldjtf  Wdlt 

* ha6l$Dltl«bnen  / tvo  (iot  reftitutio  i(I,  olgin  mutuo, 
commodato  i in  loratione-condudione  leyj^er» / bi{Em- 
phyteufm  nentlCl  ttKUt  rtlid)  bcn.  ©Idcbroitabtr  fine  pre- 
tio feine  Emtio  & Venditio  fan,  Q'f0  fan  fine  mercede 
fdtU  locatio- condudio  ©CC  Condudor  J(lJ)lct 

an  aliud  pro  alio  ? 9iCtlt.  SCatltl  Qtfcf)id)t,  i|i  ciil 
Contradus  innominatus,  f(itl£  locatio- condudio.  Mul- 
tum intererat  apud  Romanos.  Merces  requiritur,  UllD 
ItDdC  in  numerata  pecunia.  <Jincfl , P£C  partem  DOtl  Ptll 
frudibus  befommt,  netilUt  maturoor  colonum  partiarium, 
cc  i|t  aber  proprie  feinCondudor  ju  ntitrial.  ©.irum  fa* 
fltt  Huberus:  Magis  accedit  ad  contraBum  inncminalu  m, 
Ji  parum  pecunia , partttn  res  alia  intervenit , OJtdl!  ftC* 
fytaa|Da$,  quod  magis  eft  & potius,  Sc  fica  potiori 
.<  ' -1  ‘ 

\ * X 
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De  mercede  collatu  in  arbitrium  alienum . 

§.  i.  Et  qux  fupra  diximus,  fi  alieno  arbitrio  pre- 
tium permitium  fuerit,  eadem  & de  locatione  & con- 
ductione di&a  elle  intelligimuS,  fi  alieno  arbitrio 
merces  pcrmilla  fuerit.  Qua  de  caula  fi  fulloni  po- 
lienda curandave , aut  farcinatori  iarcienda  veftimen- 
ta  quis  dederit,  nulla  ftatim  mercede  confiituta,  led 
poitea  tantum  daturus,  quantum  intercos  convene- 
rit ; non  proprie  locatio  & condudio  contrahi  intel- 
ligitur,  led  eo  nomine  actio  prxlcripds  verbis  datur.  (2) 

In 

- -I . - , • - - • ■ , ■ * 

fit  denominatio.  In  locatione  - condu&ione  tDirb  ©clb 
trfortxrt-  Ufus  hic  transfertur,  abufus  non  attenditur, 
fcfHII  t)«C  mtlfi  prxftiret  roeiDCIJ.  Mediocris  diligentia  re- 
quiritur. Dicis : 36enn  id)  e.  g.  einetn  tincu  Sicin  ju  fd)n«r 
t>en  gtbt,  mup  cr  mic  ia  exadiffimam  diligentiam  pnrfti- 
ren-  Refp.  (Js  bratl0ttli0t/  Da£’  mail  exadiffimam  dili- 
gentiam |i0  ilipuiice/  DicimiljccobncDein  aU eiit qefdjicf tec 
Aitifcx  adhibiren.,  bafuc  gicw  tr  ft0  autf,  in  bir3i&|14>< 
contrahite  i0  IltU  2Btntl  !tt£m|10  abtt*  fonti  in  loca- 
tione-conaudione  exa&ilfimam  diligentiam  ftipulit(f# 
tunc  ex  pado  adjedo  hoc  venit,  non  ex  ipfo  coiitra- 
du.  b)ier  Dactf  mari  auf  fcine  tRequl  laufftn , uti  vulgo 
fit.  Refpice  naturam  negotii , non  requifita  Doftorum. 
2)tr  Methodus  per  requifita  i]t  chimfl[lf0  UllD  abfurdj 

bcncfcfclber  nad) , roas  bu  nia0c|t , nue  fan  bite  eiroas  otr* 
fcorgen  fei>n  ’ £>u l an|i  ja  Dic  Definition  feibfl  ma0cn , unD 
ex  natura  negotii  Die  requifita  Ui01  fcljetl*  Locator  feitt- 
per  pecuniam  accipit  .Condudor  femper  dat  pecuniam. 
Hoc  obfervato  facile  definies  locationem  condudionem» 
quod  fit  contradlus  confenfualis  , quo  ob  indigentiam 
alterius  res  datur  ad  ufum,  vel  operse  praedantur  pro 
mercede.  Hinc  locatio -condudio  elt  vel  rerum,  vel 
operarum.  Inter  mercedem  & rem  vel  operas  tnu|i  «itl< 
proportm  fei)n , bi<ft  (Ittfct  in  mente  contrahentium,  n|0l 
in  re;  pretium  enim  ert  in  intelledu,  comparatione.  Lo- 
catio-condudio  adelt,  fi  confenfus  de  re  St  mercede.  Ad 
ufum  initur  locatio-coadudio.finito  ergo  ufu  res  reftituitur. 
(i)  5IStiiiil)icrbit§rag«i(i,  ob  mati  bln  Mercedem  aiif  tincf 

aubfcn  Arbitrium  tonnr  ontbHiKKN  lauru  1 10  $ iu  roitbtr* 

t)bUn/ 
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In  quibus  rebus  merces  conjijiit , 

§.  z.  Praeterea  ficut  vulgo  quaerebatur,  an  permu- 
tatis rebus  emtio  & venditio  contraheretur;  ita  quadri 
lolebat  de  locatione  & conductione , li  forte  rem  ali- 
quam utendam  live  fruendam  tibi  aliquis  dederit,  & 
invicem  a te  utendam  live  fruendam  aliam  rem  acce- 
perit. Et  placuit,  non  elle  locationem  & conductio- 
nem, led  proprium  genus  contradtus.  Veluti,  li, 
cum  unum  bovem  quis  haberet,  & vicinus  ejus  unum, 
placuerit  inter  eos , ut  per  denos  dies  invicem  boves 
commodarent,  ut  opus  facerent;  & apud  alterum 
alterius  bos  perierit : neque  locati , neque  condudti, 
neque  commodati  competit  adtio ; quia  non  fuit  com- 
modatum gratuitum : verum  prxfcriptis  verbis  agen- 
dum e 11.  0) 

De  emphyteuft. 

§.  3.  Adeo  autem  aliquam  familiaritatem  inter  (e 
videntur  habere  emtio  & venditio,  item  locatio  & 
conductio , ut  in  quibusdam  caulis  quaeri  loleat,  utrum 
emtio  & venditio  contrahatur,  an  locatio &conduci  io? 
Ut  ecce  de  praediis,  qua'  perpetuo  quibusdam  Eruen- 
da traduntur,  id  elt,  ut,quamdiu  penlio  live  reditus 
pro  his  <,lomino  prandetur,  neque  ipli  condudtori,  ne-  ' 
que  haeredi  ejus,  cuive  conductor  haucsve  ejus  id 
praedium  vendiderit,  aut  donaverit,  aut  dotis  nomi- 


holtn  t UNIS  in  pr&ceA.  tit.  UOfl  bttn  pretio  in  alterius  ar- 
bitrium collato  qtfagt  JDOCbCIl.'  Debet  vero  etiam  certa 
elle.  ut  pretium  inemtione  & venditione. 

(?)  ®$ifil)ie5ra<)«,  roasbaefuc  «in  Comrad  roenn  id) 
aii  cincm  Tradeur  gclje , ict)  f«f$<  mid)  an  bw  £ifd) , icb  for* 
berenicbis,  i<bbef  omine  jucfft»/  ob&aStine  locatio-con- 
dutftio  , (in  Contraflus  innominatus,  oDtnincemtio-vcn- 
ditio  f(t)  ? Pretium  i|t  ba  , merx  j|l  fo  ni(^t , aHCII 
t§  i|t  bocb  md)r  eir.e  emtio-venditio . benu  tnan  tan  botb  Dor;- 
lantftfl  roiflw  / toa?  csfuttiti  merx  icim  n«rO«* 

(4)&* 
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ne  dederit,  aliove  quogunque  modo  alienaverit , au- 
ferre liceat.  Sed  talis  contractus , quia  inter  veteres 
dubitabatur,  & a quibusdam  locatio  ; a quibusdam 
venditio  exiltimabatur,  lex  Zenoniana  lata  eft , quae 
emphyteufeos  contradus  propriam  ftatuit  naturam , 
neque  ad  locationem,  neque  ad  venditionem  incli- 
nantem, fed  fuis  padionibus  fulciendam:  & fi  qui- 
dem aliquid  padum  fuerit , hoc  ita  obtinere  , ac  fi 
naturalis  ellet  contradus.  Sin  autem  nihil  de  peri- 
culo rei  fuerit  padum  , tunc  , fi  quidem  totius  rei 
interitus  accellerit , ad  dominum  luper  hoc  redun- 
dare periculum  : fin  autem  particularis , ad  emphy- 
teuticarium hujusmodi  damnum  venire.  Quo  jure 
utimur.  (4) 

De 


(4)  2)it Cornee cin  Negotium,  baru&er  ite  jroeiffelten , 
an  emtio- venditio  effet , an  locatio-  condudio  i Res 
Herilis  dabatur  perpetuo  & liberrime  cum  dominio  utili 
& pado  protimifeos  adjedo  (fof(ll)et$  au$,  IDtteinteintio- 
. venditio)  Sc  cum  neceffitate  mercedis  praeftandae  ad  me- 
liorationem (fo  fc!)<irut  Cg  tine  locatio -condudio  ju  fci)t!.) 
2)ct  Imperator  Zeno  fagtC  : & foU  Ctn  cigetltl’  Contrad 
fd)tt , Uttb  t(t<pi%iirn  iKijjcn,  ab  'tfitpvrtmr , ab  inferendo, 
iMlKt  iil  foldjer  anfatiglid)  nur  gtbrduebliet)  g« roefen  in  praedii* 
rufticis  , ubi  feritur.  SQgcntt  nutl  «intC  citi  praedium  fterile 
bfltte,  unD  tjerne  molte  / /tmnrjb  folcOes  euhivirtt,  fo  l>at 
tr  fold)C5  pro  minimo  canone  J)tngt<je6«t-  (£t  tuat  alJO 
qUitbfam  dominus  diredus , btr  anbert  fai)t  au3 , ttlit  bee 
dominus  utilis,  $)u  fanjl  alfo  bamit  maeben,  roag  bu  n>il|l, 
bu  btfl  md)r  / al$  Det  Condudor  5 Denn  Diefer  fan  nid)i  faciem 
fundi  t>erdnl>tcn  # nictjtoerfauffen,  nod)  adporteros  brtngcri, 
iwld)($  alle$  obev  Der  Emphytevta  tbun  fan-  (*  r f>ar  jroar  ttid)l 
ba$  dominium  plenum,  abci'  Dod)  ex  parte,  retinet  per- 
petuo, poteft  vendere,  modo  offerat  canonem.  £)CU{i  \ 

fct>eti  nenntt  mati  ein  s£rb<$?ntb(6ut/  bielpofldnbec 
mnticn  tS  am  aUerbcilcn  «intn strbpacbr.  Dtcfe  Emphy- 
teutis roirb  hodie  iinmer  init  padis  diverlimodis  eonnedi- 
ret/  mie  e i gefct)i(t)t  unb  gcffftefxn  ifl  btn  bo- 

nis colonariis , item  bt\)  §rtb$(WfoKn  in  unfcroi VanDc  untec 

• betit 
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De  forma  alicui  facienda  ab  'artifice. 

$.  4.  Item  quaeritur , fi  cum  aurifice  Titius  coru  , 
Venerit,  ut  is  ex  auro  Tuo  certi  ponderis  certaequc 
1 for- 

tem Ofiriflcn  5C6niq.  Da  fiaben  uide  inepte  difputim , ob 
ti  (ini  locatio- condud io  , emphytevfis , emtio- venditio 

fct)  ? 3«lci$t  fommt  «6  bodi  ficraus  / cS  feti  ciit  3?tci)it«Con. 

trad , tin(£fb  ^)ad)t:Conrrad  (go  baiCS  Ludf.wig  in  Di/1 
fert,  rom  j£rlKp4d>t  geniacfiet.  (£$  bltibcibod)  eme  cm. 
phyteufis,  nam  accidentalia  faltem  mutantur  per  ejus- 
modi pada  adjeda,  bicftfOntKU  iUjebcm  Conrrad  gcfctyl 
tttrbcn , Uflb  Jtctir  gau^  (labCtC  , ais  in  Jure  Civili  expri- 
ttiirct  fini) : Die  Intentio  bCt)  DtC  Emphyteufi  i|l , bu  fOBft 
rem  fterilem  meliorifen , lltlb  IDCil  bU  DicU  bat>C# 
|)afl , fo  giebfl  bugac  tvaS  rocniaeS , e.g.cin<?i) , cirrJIaucfis 
5>ufiti-  ©acanfanmanemphytevfm  fennen  (cnicii,  va- 
fallo  praedium  jam  melioratum  datur.  2)ei' Emphytevta 
btfbmmt  bie  melioramenta  nkfit  IDlCbCC  , lOPfil  Ob<C  DeC 
Vafallus.  Hertius  in  Param  fur.  Germafi-  JjritCgCt  t>&8 
43ufin  nad)  bem  Kaucfi . Sang/  fo  tfi  te  cin  f£rb* 
mn§t(But  / fiat  bicfcS  am  beilen  expiidret.  Bonum  Ccn- 
filicum  . ein$ing;(j$ut/  gicbtcincnCenfurn,  totldiCH  fit 
im3icid>  and)  tfiulben  fitijfen,  i-  e.  ©t!b,obec  ©cibes  roertl), 
tUfCC  aber  ifi  cunas  groiTcC,  alSbcr  Canon  in  emphytevli, 
toclrficc  etroas  gcringeS  ift.  fect)  biefem  Cenfa  rcirb  c$  mefit 
fogena*  gciioinmcn , rcctitt  ciuccbciiCanonem  niefit  fo  ac- 
curat bcjnfilct-  Die  ©cifllicfitn , fo  auS  3ta(icn  fommett 
fint,  fiabeii  bcH(£rfc3in0  cmgcfufiw/  unb  b«  £cuun  prae* 
dia  tVrilia  pro  canone  atlSgeifiatb  SDtlll  domino  prardii 
h)irbbicfec  Canon  pratftirct,  tinb  toenn  btfemphytevta  feJU 
bigeil  niefit  abfilfiret  / fo  fan  illtl  dominus  expellere,  noti 
via  fadi  , fed  juris  per  adionem.  (Jiniqc  Dodores  fttltl 
fo  abfurd  gcfficfctl , bn|j  ftC  ftatuiret , polTe  emphytevtam 
non  foluto  canone  expelli  Phyfice  per  vim  via  fadi* 
furca  5 allcill  man  bcrfiauct  feine  media  violenta , unde  fa- 
cile vulnera  & caedes  oriri  poliunt.  Imo  dominus,  qui 
expellit  efnphyteuranr , punitur  merito  » uti  farpe  no* 

' poanam  1 o.  thalerofum  domino  didavimus.  93CI}  bcit 
^aiycn  qcfcfiafit  bic  expuifio  nad)  }■ , bet) bcti^faffcn  ttad)  a* 
3afircn.  DicScifllicficti  imbfiicrin  unbarmficrHiger , fiuti* 
gcciflcr ; fiinflcgm  fpcifcn  fle  bic  ^uitgcrioe»  aieber.  Dai 
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tormx  annulos  ei  faceret •,  &;  acciperet  (verbi  gratia) 
decem  aureos  , utrum  emtio  & venditio,  an  locatio 
& condudtio  contrahi  videatur.  Callius  ait,  materi* 
quidem  emtionem  & venditionem  contrahi , operae 
autem  locationem  & condu&ioncm.  Sed  placuit,  tan- 
tum emtionem  & venditionem  contrahi.  Quod  li 
litum  aurum  Titius  dederit,  mercede  pro  opera  con- 
ftituta,  dubium  non  eft,  quin  locatio  & condudtio 

jfit.  (5)  Quid, 

— . ■ — — 1 > ■ " 1 _ ' 

Jus,  fo  Der  imphytevta  f)at  / ifttDCit pinguius,  fllg  btfU- 
iusirudus,  e$  tjeqceiffct  ClUCj)  facultatem  alienandi  , ClbCC 
cum  confenfu  domini , ctf  ijl  ett»a$  CCblittX$  bartlltlflt. 
SlcniU  <5  cill  jus  reale  feudo  fimile , cill  jus  cum  omni  uti- 
litate oDtr  flUd)  cum  omni  utilitate  & particula  proprieta- 
tis. iDaSljdffctEmphvcevfis  ruflica,  ubi  praedium  rufti- 
cum  in  emphytevfin  datur  melioramenti  caufa.  Urbana 
ifl/  ubi  prardium  urbanum  in  emphytevfin  conceditur, 

e g.  (in £au(i , Das  cinfaflen  roifl  / ofeer  tnuct)  Die  auSgk 

v Iceret  i(l  i bnin  Da  fem  inan  offt  ein  fpaufi  fur  cincn  9UWr.  cr* 
fliljcii/  roic cbcDcffcn in (£rfuri ; ba$9icbluiaiunnciiHn<£r6i 
3inf,  Da(i  eccsbaut  , UIlD  cincn  jdljlliltjUlCanonem  in  re- 
cognitionem dominii  diredt  praeftirt,  UllD  IDCIHICCC^  DCCa 
fauffcnniifl , Dcm^ccui  jucfll  anbictc.  vid.  Zieglerus  de 
bonis  cenjhscis.  Constantinus  M.  l)flt  Dicft  Speciem  (Uti 

« !?cn  cingcfiibrct , oljiic  Brociifcl  ben  eben  folcfccr  ©clegenljcit, 
fea  cill  Oct  au^gcilorbcn.  SDaS  origo  ernphytevfeos  ben 
praediis  rufticis  gCtECfcn  / Dfl$jCigcibaf5H5ori*^<pv™t/»,im- 
planto,  infero  Qlf-  Urbanum  prardium  implantari  ne- 
qujt,  fed  ita  tamen  retinuere  nomen,  uti  nomen  pe- 
cunias. m duhio  roirbbci)  im$Dculfd)cn  ctn  ©ut  fur  cin 
bonum  cenfiticum,  cill  ^illjMSl»  gdjdtcn,  IDCil  Ditf.gex 
Jure  Germanico,  DiC©rb'pinjj*(gUtCC  , bona  emphyteuti- 
ca  obec  ex  Jure  Romano  cnillflllbcn  Cb  BUI1  flfcon  DiC 
Emphytevta  oas  praedium  t>e(latit>ig  tx^dit  / CDofter  itian  e< 
amt)  perpetuae  colonis  jus  llCHIlCt)  UttD  tX>IC  Uti  dominus 
Utilis  aiIStlcl)Ct#  qui  poteft  alienare  8t  ad  poderos  trans- 
ferre ; fcicbcmctcsboct)  /rccilgleic&trobl  tine  Penfion  tai(l/ 
tine  Loratio-Condudio  ju  (ci)ti.  £)o<l)  i)at  / tt>i«  gcbac&t , 
btr^oofci  Zeno  CCtOrDliCt,  Daji  C$  citi  befonDcrcr  Contrad 
(ct)tl  fode. 

(y)  interdum  dubium  eft,  ao  fit  emtio-venaiuo , an  Io- 
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Quid pr&Jiare  debet  conducor. 

§.  j.  Condudor  (autem)  omnia  fecundum  legem 
condu&ionis  facere  debet*,  &,  fi  quid  in  lege  prae- 
termiilum  fuerit , id  ex  bono  & sequo  prseftare.  Qui 
pro  ufu  aut  veftimentorum,  aut  argenti, aut  jumenti, 
mercedem  aut  dedit , aut  promilit , ab  eo  cuftodia 
talis  defideratur , qualem  diligentilfimus  paterfami- 
lias  fuis  rebus  adhibet.  Quam  fi  pneftiterit^  & ali- 
quo cafu  fortuito  eam  rem  amiferit,  de  reftkuenda  ea 
non  tenebitur.  (6) 

- De 

catio-condudio , e.g.  3(fjfageju«iHcm©o{Df(t)iii!eb: 

d)ttmictinftal&£)u^tiM'6tt«l/  unt>  er  giebt  bag  «Siibcc  Dar» 

|U , M ifi  ii  tttel)r  emtio  - venditio , a(5  locatio  condudio. 

$)gnn  obesjrcatfcljeinct/  intictn  ici?  fnqe : 02ad)tnmr£6fftl, 

*ne  ipiius  operas  conduxifle,  fo  gitbt  tl’ bodMflt.*  tHU*iU  / 
tmb  ift  ts  eben , aii  roemi  id>  v»  ibm  abfaufit.  Aliud  dicen- 
dum,  n>cnn«bba£@ilbtrDarju  gegebeti 6atte 5 Dtnnba  bt* 
iablt id)  ii)m  blop  fcine  Qiri>cil#ex  locatione-condudione  alio 
modo  tenetur  aurifaber , cx  emtione  - venditione  alio. 

©sifialltrbiiigS  bacau  «elcgcn , bafl  man  rniffe , mag  iet>e5 

fur  tin  Contrad  fci).  ©tim  ob  bit  Contradus  fdjsut  nid)t 
ratione  obligationis  differirttl  / fo  jtllO  fit  bod)  ratione  in- 
tentionis & culpa;  prseftandae  ft()C  unttrfdficbtn-  £mtor 
fentit  cafum  in  emtione,  in  locatione-condudione  ve- 
ro venditor. 

(6)  Qu.  Quid  igitur  in  locatione  - condudione  praedan- 
dum ? Refp.  Condudor  diligentiam  adhibeat  medio-  / 
erem , non  exadiflimam , qualem  diligentiflimus  pater» 
familias.  Diligentiflimus  btljftt  fiitt  valde  diligens , utlt» 
ciifibiejwgttioneincrfolcbtiicaufa,  n>ic  oben  initio  hujus 
tituli  gebflCbt  njirb.  2BtC  roicb  fonfi  exadiflimam  diligen- 
tiam Boii  bir  oerlangen  ? 2Btnn  t§  aud)  citi  alta*  3urifi,  obtc 
tuite  exNoflratibus  gefagt  bdttt/  rourbtn  ©ic  bitfefl  bod)  tu* 
gtringfitn  nid)t  regardirtn ; t)tnn  rair  ftbtn  Ia  alit  £ogt , n>a3 
bit  gtutt  tl)un  , -dum  locant  & conducunt,  ©it  focbtt» 

cfem  md)t  tntt>r , ali  bafi  mati  obngcftfoc  n>ic  cin  guitr  £au§* 
baller  tljut-  $)?an  btg?l)rti  nid)t , ba|j  bit  Xapcicn  foHcn  bt|> 
fer  rottben  / baf  btrOftn  nidli  fod  roanbtlbac  n>trt>cn , baU 
fic  bit  ctubt  nid)t  auitccicti  fotrtn  ic.  abte  and?  nid)t/ba& 
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De  morte  ccndubhris. 

§.6.  Mortuo  condudtore  intra  tempora  dondu&io- 
«isj  haeres  ejus  eodem  jure  in  conductione  fuccedit.  (7) 

T1TV- 

liebtrlid)  mitbttt  Xapttenrnigcbeft , b«n  Of«n  umroerfftf!  :c. 
llnfece  3uri(l€n  ba&en  fcbonobfervirtt , bafi  man  inber  Laci- 
nitflt  exadum  &,  cxadiffimum  pfft  promifcue  bratIC^<f. 
Vid.  Brissonius  de  Formul.  2)jf  Concludor  gi(bt  ja  ©clD 
pro  ufu  , mi  fllfo  p«  ufum  pcrtierbet  rnirt) , fan  bur<$ 
©«Iberfaetroerbcn-  £>ocb  mufiOcbberCondudornaibbein 

lege  condudionis  ru1)ttn , lUlD  IPtnn  fllfo  cxadiffima  dili- 
gentia wcfprodxn  roart/  Hzc  praedanda , tum  vero  ea  non 
debetur  ex  ipfo  contradu  , fed  ex  paflo  adjedo.  Pa- 
da  adjeda  rperben  mil  btm  Contrad  fur  «ini  (jebalten , 
quia  in  continenti  adjiciuntur , Ullt)  bCC  Contradus  bo- 
• na:  fidei  i|t  laxioris  interpretationis  \ nam  contradibus 
flridt  jtnis  haud  quicquam  potelt  adjici  aut  infarciri. 
In  locatione  - condudione  operis  diverfus  adeft  refpe- 
dus,  opus  quis  conducit,  operas  locat.  6mU!?!C| 

IliCfctiU  fagtn : Locatio-condudio  eft  vel  rerum,  vel  ope- 
rarum , vel  operis , «$  n!(tCf)Ct  Olif  CtHC  Confufion.  Condu- 
dor  operis  tigtnilict)  locator  operarum  , locator  operis 
eft  condudor  operarum  j diverfas  en  relationes  ! £itc 
babticb  cbtnfaus  bUlmention , btc  locator  fou  iccbt  bamit 
wngtbcn , roit  anbere  btc  €<ubcn  33«tftanbifle  / biefe^  ift  cul- 
pa ic\  is , non  leviffima.  3>nti  ob  ftljon  «inige  bai 
ptt  Don  «inem  @icm  «gdjiuibtr  anfubrcn  unb  majotn , t)icc 
tputbe  culpa  leviifima  prseftirct  / mcil  in  bem  Steinftbnei» . 
bfll  fumma  & accuratifllma  diligentia  CCfOrben  TOirbC/  fO 

ijlbocb  ju  ififfen  / ba|j  icb  glcidjrcobl  t>on  iljm  ftimn  aulhr* 
orbcmlicbcn  git#  nocb  mtnrcre  Accurateffe  «rforbert , ali 
Doneinein  anlxrn  rectjifdjaffcncn  ©tein  * ©djnciber  crforberf 
roirb.  5Das  iit  obnebem  ctdjng , ba&  «c  bic  Xunfi  p«r|l«b«n 
niupi  unb  »oritd  lig  bamit  uinjugebcn&ai* 

(7)  Qu-OMie^rbdi  in  b«r  CondudionbUibetimujTcn?  Refp. 

afhrm.  rticnn  de  locatione  rei  btt  9icbC  i|t  , twtll  l)i«r  ftitt 
glcifj  erfOlfcrt  ttifb/  rcelcbtS  abci'  in  Condudione  opera- 
rum mei)!  vinflfbtt  > b«ntl  ba  pptget  man  induftriam  perfonx 

iu  rccblcn  i tino  ift  qUid)  Der  53ot«c  «in  {uniiljtfxc  3Kabl«r , fo 
ift  «s  b<c©obnbe$!P«fictinicOt. 
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TITULUS  XXVI. 

DE  SOCIETATE. 

Divijto  a materia. 

SOcietatem  coire  folemus  aut  totorum  bonorum, 
quam  Graeci  fpecialitcr  tottutinr  appellant  •,  aut 
unius  alicujus  negotiationis, veluti  mancipiorum  veiw 
dendorum  emendorumque,  aut  olei , aut  vini,  adt 
frumenti  emendi  vcndendique.  (i) 

Dt 

(i)  Socius  ifl  <jnt  VOX  relativa  , ad  plurcs  refpicit , tjntCflb 
Uin  Fan  ntd)t  focius  beitfcn , bie  Societas  «rforbtrt  mctjrali 
cintn  tKtnMxn.  3m  Dcuifc&en  iicmun  roir  ts  ciue  tflafco*- 
pf y / n>cld)t$  einige  auS  bcm  3ialidnif<t)tn  non  btm  3Boct 
Ma/ctpo , Ober  fine  judicio  btrUiten-  i|l  ein  alt(S  DtUts 

fd)tg  SU3ort , a voce  Wlxg  / i.  e.  amicus  , tBeCtbiUlbW  , 
^reunb/  Q3rubec/  unb  fcapenl  i e.  fdjaffen,  fcTCagfdjaffr/ 
i.  e.  amicitia , VTlfiflfcbalfren  / i.  e.  in  focietate  banbtltT. 
3Dal  l)abe  id)  gekrnet  au$  bc$  geUbrttn^djrocben  Stiernhieim 
Ltxice  Ulphil.  Gcth,  Uiphilas  btl'  DfD@0tl)t  / 9?ifd)0fif 
_ (II  Moefien,  c()€  blt  Oli  ©0(t)trt  UlUtt Theodorico  nad)  Jta* 

' liengcgangtn,  t>at  Die  Evangelia  nad)  btr  alten  ©otl)ifd)tn 
<2rr«d>t  edirtt , unb  «in  Giojfmum  Gothicum  angcbanget* 
3n@dm>tbtn  netum  man  es  nad)  bti  atien  Dtmid)tn  unb 
§)£ldnbifd)ttt  &ptad)ttint*Tlag|fb«(fcrey » bictyunbut» 
genunneu  cintn  focium  £na|copmBrui>cr.  ©onfl  a* 
bcr  ifl  gcmi£  / Dap  btc  ^auffltute  tneijle  termini  technici  jta* 
iidniftb  finb , ipctl  bie  Commercia  atifdnglid)  in 
riret  / unb  »on  ba  nad)  2)ewfd)lanb  gefomracn  ftnb- 
Qu.  28aS  baben  roic  in  bcc  Sflafcopci)  fuc  tine  imemion?  f 
Refp.  2>a^iDir  tucriren  aollen , barutn  ireten  t»ir  jufdui*  ; 
nttn , trerben  ftatres.  fodi,  nur  fdjaffen  ei»a$  mit  einatu 
. btc,  al$  3J?agen,  5c«tnb{,  SScubcr.  STlagen  beifltt  fo 
»iet , all  pon  cintr  3J?ad)t  mit  eintm  fepn,  ex  uno  utero: 
Societatis  fubftanria  eft  in  mercando , lucrando  uterque 
intendit  lucrum  , uicit!at)l$  ut  folus  unus  damnum  ha- 
beat. Unb  ob  gltid)  Stryckius  in  feinert  Cautelis  circa  ccn- 
’ traBus  deB.  z.  Cap.  16.  §.  unb  in  Notis  ad  Lauter - 
bachtum  gtnugtltt , poffe  etiam  focietatem  leoninam  in* 

X x ) nitui. 
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De  partibus  lucri  damni.  > 

§.  i.  Et  quidem  fi  nihil  de  partibus  lucri  & damni 
nominatim  convenerit,  ecquales  Icilicct  partes  & in 
lucro  & in  damno  fpedantur.  Quod  II  cxprellx  fue- 
rint partes,  hae  fervari  debent.  Nec  enim  unquam 
dubium  fuit,  quin  valeat  conventio,  fi  rduo  inter  fe 
padi  lint , ut  ad  unum  quidem  dux  partes  & lucri 
& damni  pertineant,  ad  alium  tertia,  (z) 

De  partibus  in&quahbus. 

§.  z.  De  illa  lane  conventione  quxfitum  eft,  fi  Ti- 
tius & Sejus  inter  le  padi  lint , ut  ad  Titium  lucri 
dux  partes  pertineant,  damni  tertia  : ad  Sejum  dux 
partes  damni, lucri  tertia:  an  rata  debeat  haberi  con- 
ventio ? Quintus  Mutius  contra  naturam  focietatis 
talem  padionem  elle  exiftimavit,  & ob  id  non  elle 
ratam  habendam.  Sepvius  Sulpicius  (cujus  lententia 
prxvaluit)  contra  leniit  , quia  Ixpe  quorundam  ita 
pretiofa  eft  opera  in  locietate,  ut  eos  juftum  lit  cor- 

ditio- 


ftitui , tnan  fonnt  btm  lucro  renuncirtn  > fo  bat  tbn  bocb 
Beyer  ia  Pcfit.  ad  PandeB.  b.  t.  pefit.  *<;.  feq.  refutirtt* 
<£$  id  roaI)r  , icb  fan  ia  cincm  audt)  ci n>a§  fcbcncftn  i aflein 
wenn  icb  eiium  t»a§  fcbtncfc,  fo  mia  icb  nicbt  focietatem  inire. 
SfBit  intendisti  aQtJtit  lucrum,  licet  proportionatum. 
SBcmtbuafle^roeefcbmcfenreillfl,  unbbec  anbcct  omne  lu- 
crum babtn  foa , foifttS  fdne  focietas  mebe.  3 <£•  menn 

icb  <ooo.3i(blr.  bccf(bi«ITt/  btranbertaucb,  unb  icb  micbtr» 
flare , Dem  anban  ade$  lucrum  ju  lajfcn , fo  ifl  ba$  ftitit 
. focietas,  fonbttn  donatio,  «$ft|)bcnn/  ba|j  icb  bas lucrum 
Dorbccjumicndbmt , unbtS  ex  po(t  fafto  il)in  fcbencftt,  ba 
cibtnti  motjl  nocb  tine  Societas  bttfltn  mbcbte. 

(l)  Qu.  5Bie  i(l  abec  ba$  lucrum  inter  focios  JU  fbdlcn  ! 
Refp.  5Benn  bie  Contrahentm  foiebes  exprimirct,  unb  bie 
partes,  roie  citi  jebec  babtn  fofl,  beutlicb  determinirct  ba» 
6tn  t fo  bltibtt  Dabtt) : Nam  pa&a  dant  legem  contra- 
' ftu i ; benn  C3  id Ctne  Societas  honefta.  Lucrum  intenditur, 
da  mnum  etiam  fertur. 

.‘i- V - • (J)25i^ 
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De  Societate. 


ditione  meliore  in  locietatcm  admitti.  Nam  & ita 
coiri  polle  locietatcm  non  dubitatur,  ut  alter  pecu- 
niam conferat,  alter  non  conferat,  & tamen  lucrum 
inter  eos  commune  lit,  quia  Ixpe  opera  alicujus  pro 
pecunia  valet.  Et  adeo  contra  Quinti  Mutii  lenten- 
dam obtinuit,  ut  illud  quoque  conftiterit,  polle  con- 
venire , ut  quis  lucri  partem  ferat , de  damno  non 
teneatur.  Quod  & ipfiun  Servius  convenienter  fibi 
fieri  exiftimavit.  Quod  tamen  ita  intelligi  oportet, 
ut,  II  in  alia  re  lucrum , in  alia  damnum  illatum  fit , 
compenfatione  fafta,  folum  quod  lupereft , intelliga- 
tur  lucro  clle.(3) 

De 

(?)  95ifiroeilen  ili  t)ie  Partitio  lucri  arqualis,  bifjtDCiUn  inae- 
qualis. E.g.  3l)«r  iwtnconfericcn  «in  Capital  y cinscabec 
fufiretalltillDU^anblung;  fic  partitio  inxquaiis  lit.  Al- 
ter quidem  omne  damnum  ferat  , fed  at  viciffim  tres 
lucri  partes  habeat , alter  fine  damno  tantum  unam , 
fcil.  M>n  4000.  bcfbmtiujcncr  ?ooo.  bicftt  IOOO.  Mutius 
' Sc«vola  tnctjtiic , ti  flungtnidJtati/abcrSERviusSuLPiTrus 
geigie,  ba&csaaerbmqgangunge,  unb  fcat>cc  fotnim  es , bajl 

Ut  Cen  Pandcftis  Leges  jinD,  Die  contraire  fcjjtiiun.  Vid. 
Balduinus  in  Omm.  de  furisprud.  Mutiana  p.  z^b.fequ. 
Edit  Gunilin j.  (Jg  blcibei  Do$  eine  Soeieidt  , biprocticrt 
fd)icffetcincrall:mDag(S<lb  l)«c,  bcranbcrepr*ftirit  operas, 

lltlb  jl<  tl)ei!cn  DOd)  pro  partibus  inaequalibus.  Pufendorfjt 
de  Jure  Nat.  & Gent.  bm  tinen  anigen  Cafum  coii  cmetrt 
£apetcn=$Jad)er , btr  ju  betn  anbtni  faget flautfe  cor  1 00. 
£t)alec  2Boflc , id)  roiU  baraug  fd)om  £npeien  tourcfeu  / a&ec 
i®  roifl  aud)  gkid)  mit  cud)  ba$  lucrum  ificiUti.  $iec  i|l  Die 
induftria  fo  grofi , fllg  b<g  OnDCltl  f«in  €apiial.  In  dubio 
ober  / roetm  2.  Sortes  conferireirccrDcn/utib  alie  fegbe  aud) 
operas  praeftirtn  , fo  fd)titUt  , atquales  elfe  debere  lu- 
cri damnique  partes.  2BeiUI  abet  citKC  Operas , DCC  (Ma 

beceabcu  nicbt  praefiicetbat , fo  ijl  d biaig  / ba£  eintr  1.  ifid* 
'It , unb biefec  nur einen £beil  bcfomtiU.  Lucrum  mad)ct  ef- 
fentiam  hujus  contra&us  flui  in  intentione.  2)ie  Socii 

finb  sscuber , baber  miiffen  ftceinaiibcc  aud)  fo  tra&irtn, 

competit  ipfis  beneficium  competentiae.  £)ief{8  ijf  tyjn* 
gegctl  tttDlld)  «troas  Utlbiaig^  / fi  ego  folus  lucrum  omne 
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De  partibus  expresjis  in  una  cctufa . 

j.  Illud  expeditum  eft,  fi  in  una  caufa  pars  fue- 
rit expretla  (veluti  in  folo  lucro,  vel  in  folo  damno) 
in  altera  vero  omilla  ; in  eo  quoque,  quod  prxter- 
miiifum  eft,  eandem  partem  lervari.  / 

• , fi* 

& nullum  damnum , alter  vero  omne  damnum  & nui» 
lum  lucrum  fentiat,  ttXtl  t$  n>iel>er  Die  Intention  DtC  So- 
cieldt  iil  / ein  partage  de  lion,  roeldlcS  eigtntltd)  ftineSo- 
cieiai  i)i.  2jBenn  nbet  mm  itr>ar  Die  partes  iucri , nitt)t  abec 
damni  exprimirttjtnD,  & vice  verfa,  fo  n)tCD  praefumirtt# 
bag  t5 dllt  proportionirK  sequalitatem  (jabctl  fofl  i nam  ea- 
dem eft  ratio  lucri  & damni , damnum  uttD  lucrum  t)ds 

6en  eme  Reiation.  SEBie  eg  aber  auggebungtn  aorben , fo 
flleibct  e$.  Lucrum  vero  non  intelligitur  , nifi  dedu<ftis 
deducendis,  gg  (an  aud)  fci>n  / bag  roir  i ■ ipanblungen  fteu 
bcn , | (£.  «inen  geDec  ; unb  ®ei)ben  -•  $anbel  ; roetm  mati 
nimi»ienent©d)abengelitteii/  inbieftmabecProfit  gd)abt, 
fo  roirD  Diefer  Profit  in  bag  erile  init  einfler<d)net-  Qu.  2Bag 
intendifCt  lltan  b{0  bieftm  Contrad  fur  eittt  Culpa:  pradlatio- 
nem?  Relp.  In  abftrafto  intendimus  diligentiam  boni 
patrisfamilias  , in  concreto  aber  fupponitfll  tDCC , tOtil 

rair  SRagen  ftnb,  SBerroanbte,  Selannte,  bag  mir  eineti 
foldjen  $le ig  ber  anbere  f)at ; bt«n  fonfl  Mtte  id) 

tbn  ttidu  ium  Socio  erroeblct-  $itr  fan(l  bu  nid)t  forbern , 
bagbein  Socius  f«) , aie  bit&mtife  beom  ®alonton-  ©a$ 

r.tnnenbUDD.  culpam  levem  in  concreto,  i.  e.  praefta- 
tionem  talis  diligenti*,  IDU  b£f  Socius  bcfcbOjfdl  tfl.  ©tMI 
iDer  I)eiffei  tg  ben  anberri , bag  er  ilm  ium  Socio  annimtnt? 
^r  gen>ufl , bag  er  (ein  Oeconomus  i(I , unb  it>ie  einen 
fd)led)tCH  gradum  diligenti*  er  bcfltje  , fibi  imputet , bag 
er  mitetnem  unfleigige»  $erl  in  Compagnie  getrettn.  SIun 
ll)eilen  bie DD.  Die  Societatem  in  univerfalem  obet  gene- 
raliflimam , generalem  Ullb  fpecialem.  Societas  univ*- 
fahs  id  / ba  man  aBeBona  mfammen  roirffi , unb  omnium 
bonorum  focietatem  eill(Jtl)et , tg  tnogtn  DU  Bona  gleid)  ex 
commercio  & quaeftu , oDCC  aliunde,  v.g.  ex  hsreditatc, 
legato  & c.  fterfotnmtn.  ©abero  roenn  Der  eine  Socius  gleid) 
»o.  flinber  bdite  / unb  bet  onbere  gar  feineg , fo  mug  betn 
«tfhn  DCliliOd)  aflss  ex  communi  caffa  ficrtidiW  Wttbetl. 

..  acerni 
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De  renuntiatione  Jocietatis. 

§.  4.  Manet  autem  focietas  eo  ufque , donec  in 
eodem  confenfu  perfeveraverint.  At  cum  aliquis  re- 
nunciaverit  focietati,  lolvitur  focietas.  Sed  plane  fi 
quis  callide  in  hoc  renunciaverit  focietati,  ut  obve- 
niens aliquod  lucrum  folus  habeat  : veluti,  fi  toto- 
rum bonorum  focius,  cum  ab  aliquo  hxres  efiet  re- 
li&us,  in  hoc  redundaverit  focietati,  ut  heredita- 
tem folus  lucrifaceret : cotritur  hoc  lucrum  commu- 
nicare.  Si  quid  vero  aliud  lucrifaciat , quod  non  ca- 
ptaverit, ad  ipfum  folum  pertinet.  Ei  vero,  cui  re- 
nunciatum  eft  , quicquid  omnino  pofl  renunciatam 
focietatem  acquiritur,  foli  conceditur.  (4) 


SEBenn  abec  nuc  tin<  Societas  generalis  intendiref  ®irb , fo  ijl 
CJgatlljanbtCS,  txnilfitget)«tnur  aufbona,  quar  ex  com- 
mercio veniunt , unt>  bot)(to  mtcbtn  btt  igrbfcbafftcn  unb 
Legata,  bic  cintrobtcbcranbtrc  Socius  befommi/  ntcf)t  ba> 
bingcrccbnet,  roelcbc  bod)  in  Dec  Univerfali  impurimttxc/ 
ben  mu  jfcn-  Societas  /pedalis  HUC  auf  tin  geroilTeS  Ne- 
gotium , e.  g.  Ctn  0tt)Dcn--^ant)el.  WQt  Species  focictatis 
ObtClinbfafti,  fa&a  debent  probari:  Societates  enim  non 
funt  juris  Gentium,  fed  arbitrariae,  & veniunt  ex  vo- 
luntate fpeciaii.  unb  ioirb  alfo  ferner  gefcaqci : An  tacita 
quoque  ineatur  Societas  ? Refp.  l)aben  Dicit  foldjtS 
gtldugntt,  babinqcgen  mitber  anbccc  gttmontt , bap  / rocitri 
i-obee  { .cortjcc  tine  Tabernam  ttiit  cinanbcr  gtbabi/  man 
ex  fado  hoc , obfebon  nicbrt  aufSbrucflidjt*  btSrotgtn  aufgc* 
fiebtet  moeben , f$llt|]tn  fotme  unb  ItlUlfC  / focietatem  ini- 
tam  efle. 

(4)  Invitus  aemo  in  focietate  perfiftere  tenetur.  Societas 
ijl  tine  Communio  , communio  eft  mater  litium.  3n>flC 
febetnet  it I / bflp  man  a contra&u  bilaterali  nidtf  unilate- 
raliter  ftbgtbtn  fonnt  / quia  jus  quaefitum  nemini  au- 
ferri poffit.  iMflein  bite  ijl  tin  finguiare  quid,  unb  manbat, 
umaBcn  @iceitigfeittn  oonubtugen,  trlaubti/  bap  tin  So- 
cius einjcitig  btr  5Ra|Voptp  renuncirtn  fonnt.  fan  nidft 
anbtrs  feptt , fi  intueamur  focietatis  naturam.  2)flin  fo 

longt  bltibtn  fu  in  btc  Sodetdt , fo  langt  ftt  ibt  Conto  Dabco 
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• De  morte. 

j$.  5.  Solvitur  adhuc  focietas  etiam  morte  locii, 
quia  qui  focietatem  contrahit  , certam  perlonam 
libi  eligit : fed  & fi  conlenfu  plurium  focietas  con- 
tra&a  fit,  morte  unius  loci  i folvitur  , ctfi  plures 
fuper-fint-,  nili  in  coeunda  focietate  aliter  conve- 
nerit. (5) 

De 

; ceffante  lucro,  vel  fpe  lucri,  ceffat  focietas  i 
Aultum  eft,  invitos  canes  venatum  ducere.  Commu- 
nio i|l  / roit  gcbadjt,  ubecbaupt  mater  litium , gcfdjfteige, 
flud)  |)ttC  / Da  ciiu  befonDere  Communio  uni)  Fraternitas  f«yt» 
(Ofl.  Ergo  etiam  unius  focii  renunciatio  valet  , nifi  fit 
dolofa  & intempeftiva.  Nam  dolofo  leges  nan  favent. 
Dacum  t)abcn  Die  Leges  l>icc  bcfonbect  ©efclje , ba£  bcc  de- 
nuncians  dolofe  omne  lucrum  UlUfi  communiciCCH  ;{)in*- 
gtgm  bCC  anbere , cui  renunciatur  y communiciret  it)® 
tiicbts  »on  bcm  Lucro , fo  cc  tnjtmfdjeti  gcmontun.  @ic  mufr 
fenb«t)t)e  prxfentes  feon,  btnn  C$  i|i  bod)  contraiftus  bonx 
fidei,  unb  ftebet  fo  au«bru<tlid)  '*n  1.  17.  §.  1. 1. 1. 
intempeiiive  & callide,  v.  g.  miebaben  un$  ju  einec 
rungatil)ci(d)igg<mad)t , t>cc  anbece  abtr  (t<&«  Docau$/ba& 
Kic  baran  £<t)aD«n  leiben.  ©onftcn  roenn  n>ir  aud)  eine 
<»ige3RafCDpci)aufgcctd)ttt/  non  tamen  valet  ; benneg  i(l 
contra  bonum  publicum,  IBtnn  bic  Socii  UHCinig finb,ba|l 

fitbeunod)/  nml  tt«  tine  ewige  Societdi  miteinanbccaufgt* 
tid)lct  t bcplatnnun  in  focietate  fiefien  bletben  foQtn- 
(f)  Solvitur  focietas  morte  , nam  perfonx  induftria  eli- 
gitur; fi  bxres  eligitur,  (o  gtfd)id)t  CS  ex  novo  contradu. 
35tnnaud)  tincc  ex  tribus  foriis  llirbt,  folvitur  focietas; 
iiibcmfebcr  Socius  eint  3Jbftd>l  aufbcnanbcrn  l)at,  aud)  offt 
inaudieram  bc$  anbccn  tuiflen  nuc  inSocietdt  teitt,  roctl  cc 
meip  / Daptnefer  cin  Bectfdnbiptc  Wanti  ifl , unb  roenn  bi<» 
ftt  nid)t  babti)  gemefen  / rodre  cc  uieacid)!  nid)t  barju  gttcelcn ; 
aettn  ftt  abee  tooflcn  in  focietate  jltljcu  blcibcn , muffen  fie 
BOII  ntucm  mit  eilianbcc  contrahiCCtl.  Renovatur  focietas 
nova  voluntate  vel  expreffa  vel  tacita , IBCnn  btC  Z.  libcigctl 
mitcinanbcctonbanbcln.  DaSifl  bcc  Catos,  i>a  man  faii 
locietatem  novam  mad)cn/  obmtine  3Bect  baciu  ju  fpre* 

d)Cn.  Nam  renovata  focietas  eft  nova  focietas.  2Bcmt 
CS  gtcid)  fycilfct : prj  tubis  & tuaris  heredibus,  fo  l)Cbet  DOlfi 


Digitized  by  Google 


f 


De  Societate. 
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De  fine  negotii . 

§.  6.  Item  fi  alicujus  rei  contradka  focietas  fic  , & 

finis  negotio  impolitus  eft,  finitur  focietas.  (6) 

/ 

De  publicatione. 

$.7.  Publicatione,  quoque  diftrahi  focietatcm,  ma- 
nifeftum  eft : Icilicet  li  univeria  bona  focii  publicen- 
tur. Nam  cum  in  ejus  locum  alius  fiiccedat,  pr» 
mortuo  habetur. 

1 Dc  cesfione  bonorum. 

§.  8-  Item  fi  quis  ex  fociis  mole  debiti  prxgrava- 
tus,  bonis  iliis  Ccllerit,  & ideo  propter  publica  & 
privata  debita,  (ubftantia  ejus  veneat,  folvitur  focie- 
tas.  Sed  hoc  cafii , fi  adhuc  confentiarit  in  focieta- 
lem , nova  videtur  incipere  focietas. 

De 


l>cr  £ob  bic  Societdt  auf.  €$  ftfeeimt  jtuar  roiebet  Die  Prin- 
cipia Juris  ju  fct)tl/  abee  fiite  tfl  perfonae  induftria  elefra. 
SBtnnaud)  ibree  6.  in  focietate  genxfen , unb  (Itcbr  nut  ci* 
n«c,fol)bmDo(t>fold)«aufi  bcnnftc  l>ab«n alit  cincn  refpe- 
ftum  auf  Dic  6.  gctna$et.  2)cc  H*res  ijl  mct)t  fifiulbia  ju 
c»ntinuirtH/  aujfct  tDtnn  Der  defimftus  36IU  flcpa<bt«t 
*Dag  ijl  CtnC  exceptio  boni  publici  caufa.  ®(C  Fifcus 
bretbfclt  feine  Jura , tt)ie  CC  roin , tolle  bona  & tolles 
communionem , feu  focietatcm  i tolle  ipfum  focium , 
& tolles  communionem. 

(6)  (giue  Societas  wdbretfolanflt,  alS&iC  Socii  bidntention 
baben/  baj;  jit  roabeen  foO ; finito  negotio  fiat  fte  citi  <3!nbc, 
obee  roenn  citi  Socius  aujfcc  bcc^anblung  fo  oicl  fcbulbig  ijl, 
bajl  cc  banquerot  toirD , obee  cc  fiat  ctroaS  pecciret,  ba  nimmt 
manaucballcbic  Bona  t»ea/  tt>ag  CC  in  focietate  bflt,  unD 
aUbcnn  ijl  bie  Societas  aucb  diffolvirct.  gccticc,  fi  bonis 
ceffit  focius ; bcnn  cg  ijl  nicbis  mebe  ba , roocin  iroifc&eti 
mic  unb  it)m  cinc  Sodetdt  bcjlebcti  fonne , nxteen  abee  jcine 
Operat  fogut,  Dtt^  ict)  in  focietate  Itllt  il)m  blctbcn  tVOltt , f® 
WdcceJf®  bann  cin  Novus  Concradus  unbSociotas. 

I 
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De  dolo  & culpa  a focio  prxfiandis, 

§.9.  Socius  focio  utrum  eo  nomine  tantum  tenea- 
tur pro  focio  actione  , fi  quid  dolo  commifcrit , Hcuti 
is,  qui  deponi  apud  fc  palfuseft,  an  etiam  culpa:, 
id  eft,  deudip?  atque  negligenti*  nomine,  quxiitum 
eft.  Praevaluit  tamen , etiam  culpa:  nomine  tenen 
eum.  Culpa  autem  non  ad  exa&iliimam  diligentiam 
dirigenda  eft.  Sufficit  enim',  talem  diligentiam  com- 
munibus rebus  adhibere  (ocium,  qualem  lixis  rebus 
adhibere  lolet.  Nam  qui  parum  diligentem  (ocium 
fibi  allumit , de  fe  queri,  Ubique  hoc  imputare  de- 
bet. (7) 

TITY- 


gyjeint  Inrention  i(I  / id)  mu  ewetn  Socio  profiu- 
rtnroiQ-  5D«nnid)etiunProlk  jiimadxnficclangc/  fontiv 
nieid)  ntcf)t  eintn  («txit  iu  timntm  \Dirt|cop<U'®cubtc  au. 

S)cm  OtyWHtytt  tau  id)  t>0d>  ui<&t  exattiffimam  diligen- 
tiam t>0U  ihm  praetendirCll  > btnn  id)  tenue  ibu  ia  f und  occ* 
lanfl«alfamei»cSlti^unt)  Accurateffe  niebt  uon  ibm/  aU  cc 

. fonil  mfeinen  0ad)<n  geroobnt  gtroefcn-  3<t>  rota  cutaii qu» 

Itn  NegotiantCU/  Opificem  &c  mediocrem  itaque  dili- 
gentiam baben.  5Bcnn  alto  bec  Socius  iu  funen  tigencn 
eadjen  unflet&ig  ifi,  foifl  bi«@d)ulb  mane,  ba&tcbibn 
omjenommen/  icb  IjabttDiiiagefermet , uubbafagtn  Di«  DD. 
ba|tr  lntbrnitbt/  al«  culpam  levem  »n  concreto  JU  prae- 

fttreii  fcbulbiq  fet)  / niduabec  in  abttraaos.  bennubbabeja 
gerouft , DaferfrcinStcclifl  35mnab<rnunjuU$tbieSo- 
cii  oon  b«c  CD?afcopei)  abteeeen , fe  muf  jcbtc  ftetbtnftbaift  ge« 

ben/  UUD  omne  lucrum  communicirtn-  Ergo  hic  datur 
aftio  pro  focio . ex  intentione  hujus  comra&us  tendens 
contra  focium  ad  damnum  dolo  vel  culpa  datum  re- 
farciendum  ; IPtiUC  gcfat  f«  nitt)t-  SCtUD  1$  a focierate 
recedirtl  btU  , Utlb  ad  partitionem  tlagt  / bi<  b«r  flUbCK 
nidlt  PtrHatttn  mifl/ agendum  eft  communi  dividundo, 
non  adione  pro  focio ; benU  i«n«  g«b«  ad  focietatis  dif- 
folutiooem,  bi(f<  ad  ejus  implementum.  Vid.  Hwberus  b.t. 

(1  jAian~ 
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TITULUS  XXVII. 

DE  MANDATO. 


Divifio  a fine. 

MAndatum  contrahitur  quinque  modis : five  Tua 
tantum  gratia  aliquis  tibi  mandet,  five  fua 
& tua,  five  aliena  tantum  , five  lua  ik  aliena,  five  - 
tua  & aliena.  At  fi  tua  tantum  gratia  tibi  manda  - 
tum iit  , iupervacuum  eft  mandatum , & ob  id  nulla 
ex  eo  obligatio , nec  mandati  inter  vos  adio  nalci,- 
tur.  (1) 

Si 


(l)  Mando  bciffcl  commendo,  id)  recommendict , id)  6itt€ 
Did)/  non  jubeo,  non  praecipio,  manum  do-  Manda- 
tum inirur  ex  sequo  & bono  . tS  IDirt)  tifl  Contraffus 
bonas  fidei  (jeiKIinet»  quia  convenit  , utriusque  con- 
trahentis voluntatem  large  explicare.  (5$  ijl  Cllld) 
tin  Contradus  bilateralis  > btmi  berieilige/  t)Ct)l  td)  CtlMS 
'committite,  iflineill  Mandatarius,  id)  bili  Mandans.  D«C 
Mandatarius  fyat  Dcill  Mandanti  olim  t)i«  3>ailD  fltgcbcil  3 ei® 
v ncrn  fremten  5?trl  recommendircl  titan  nid)t$ , fontxnt  l'eu* 
t<n,  hieroit  ftnnen.  3d)  mu^alfo  ©iffen,  bai  bec  Man- 
datarius  fntinguitc  SrtUIlbftt) , in  quo  Angularem  fidu- 
ciam colloco,  ergo  fit  gratis)  fccnn foiljl e5  ClflC  ld- 
catio-condu&io.  Mandatarius  fufcipit  gratis  faciendum 
. aliquid,  non  ei  datur,  ut  faciat.  UtlD  CbCH lDCil  id) eill 
SBerir.UlCU  auf  ibn  felJC  / t)citfet  eg Mandatum,  mando  quali 
manum  do,  dexrrarodo,  ©ielsTDOKUS  Lab,  Caf.4. 
(6  derivirq.  ^ut’  ftllip  eilKC  cuftodiam  fpecialem  pratfti-  » 

ren.  Datin  n> irb  es  unierfdriebcn  botri  depofito ; Denn  ba  ift 

HUC  cuftodia  generalis  intendifCt.  Mandare  polium  ne- 
gotia & fafla,  non  deponere,  fed  res  tantum  deponi- 
tur. Imo  Veteres  dubitaverunt,  ob  tnflfl  res  immobiles 
in  depolitum  geben  fonne.  (?gi|l  belroeoen  nid)t  alljii  ac- 
curat  gcreDel,  ttienn  PuraNDOKFr  fagtt : Mandatum  differ- 
re a depolito  tanquam  majus  & minus.  (?f  maq  abCC 
nutl  data  manu,  ODcr aud) rpir verbis  aefd)«l)ett  uno  expri- 
m,Wl  OWtMI,  fO  ift  ($  mandatum  i Ergo  ®|fb  diligentia 

»• 
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Si  mandantis  gratia  mandetur. 

§.  i . Mandantis  tantum  gratia  intervenit  manda- 
tum : veluti,  fi  quis  tibi  mandet,  ut  negotia  ejus 
gereres , vel  ut  fundum  ei  emeres , vel  ut  pro  eo 
lponderes'.  (2) 

Si 


exadiffima  crfOfbtCf  , lltlbbaS  Mandatum  0011  Hureko  citi 
contractus  amicitia  gtllClUKt-  Amicitia  in  mandato  effla- 
gitatur, & cum  amico  tantum  mandatum  initur. 

fomiti!  mict)  btC  infamia  , fi  quis  dolofe  in  mandato 
egerit.  Qui  mandat , petit  vehementer  & ftipulatur 
euftodiam  Angularem.  ©a$  rerfprict)!  011$  Der  (UlPtCe. 
Romani  dextras  jungebant.  Vid.  Isidori  Lexicon  Ety- 
mologicum, Gravius  bMCfeit  lafltH.  £itCb(H  Gerh. 

NooDTtint  tttfflifle  Obfervation  gettiac&f,  Uffl)  ex  Virgi- 
no  Mneid.  L.  6.  geiDicfetl , baf  tltait  Desroeqcil  exadiffimam 
diligentiam  foCbCrt-  & t)fltfcj)On  Cicero  Orat,  pro  S.  ko  - 
fcio  Amerino  flCfflgtt : tn  quibus  rebus  ipfl  fuperejje  non 
p fumus , in  his  vicaria  fides  amicorum  fupponiiur , quam 
qui  ladit  , oppugnat  omnium  commune  prafidium  , & , 
quantum  in  ipfo  efl , difiurbat  vita  focietatem. 
d)([j ; Mandatum  efi  peculiaris  cuftodia  , fingulare  amici- 
tia foedus  & fandum.  Vid.  Huberi  PraleB.  ad  Injtil. 
nulCljeS  35UCb  btjfec  ifl , (llsbit  PraleB.  ad  PandeBas,  ©e 
(C  lauter  leges  obftantes  refericct.  Hodie  manus  datio  & 
& folennitas  verborum  non  requiritur  , (ed  exadiffima 
tamen  diligentia  promittitur.  !U5enner€§  nidbttbun  rDO(* 

lMj,lxitteei:c$  ia  nuefagen  Durffen-  ©cr  Mandatarius  muf 
Olfo  bcffcc  rnit  b«$  Mandantis , al$  mtf  fcincc  ©act»  umge^en/ 

exadiffimam  enim  euftodiam  promifit. 

(*)  gigtntlicb  ijatlXC  Mandans  t>E€  Intention,  baf  bec  Man- 
datarius ftinen  SKu^n  beforbtm  fofl.  Omne  enim  maft- 
datum  eft  mandantis  gratia , UIID  roeriH  biefjg  nid)t  ijl , 
aliud  videtur  accedere  negotium.  Mandans  indiget  o- 
pera  Mandatarii.  ©itf««  imD  aQe$  SubtiiitdUn/  bie  feirttn 
@runb  bfllwi,  rccnn  Utan  fagft : <£$  gdbe  Mandata  Man- 
dantis & Mandatarii  gratia,  Mandatarii  & aliena  gra- 
tia, Mandantis  & aliena  gratia  , aliena  gratia  tantum, 
ObtC  Mandatarii  gratia  tantum.  £)cntl  j.  . in  Mandato 
Mandatarii  & aliena  gratia  &CC  Mandans  bQ(&baupl« 
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Si  mandantis  mandatarii. 

§.  z.  Tua  gratia  & mandantis  : veluti,  fi  mandet 
tibi , ut  pecuniam  fub  ufuris  crederes  ei,  qui  in  reui 
ipiius  mutuaretur,  aut,  li  volente  te  agere  cum  eo 
ex  lidejuiloria  caufa,  mandet  tibi,  ut  cum  reo  agas 
periculo  mandantis : vel , ut  ipiius  periculo  ftipuic- 
ris  ab  eo , quem  tibi  deleget  in  id , quod  tibi  de- 
buerat. 

Si  aliena . 

§.  3 . Aliena  autem  tantum  caula  intervenit  man- 
datum : veluti,  li  tibi*aliquis  mandet,  ut  Titii  ne- 
gotia gereres , vel  ut  Titio  fundum  emeres  , vel  ut 
pro  Titio  fponderes.  (3) 

Si  mandantis  aliena. 

§*4-  Sua  & aliena:  veluti,  11  de  communibus  fuis 
& Titii  negotiis  gerendis  tibi  mandet , vel  ut  fibi  2c 
Titio  fundum  emeres,  vel  ut  pro  eo  tk  Titio  Ipon- 
deres.  (4.) 

Si  mandatarii  £•?  aliena. 

§.  5.  Tua  & aliena:  veluti,  li  tibi  mandet,  ut 
Titio  fub  ufuris  crederes : quia,  li  line  ufuris  pecu- 
niam crederes , aliena  tantum  gratia  intercedit  man- 
datum. 

Si 

1 . — - — 1. . . . 1 . — , 

fdcblicftaufftiHtnSftulKn,  v.g.  tcetm  crfagte:  Etljne  er  bo<& 

btttl  Titio  too.  £t)(lUr  fub  ufuris,  ut  mihi  folvat,  tKI  re- 
gardire  id)  jfl  DOrnemlict)  m«ia«n  Caetera  ex  acci- 

denti fiunt.  Conf.  Gundlingiana  de  Precurattre  in  rem  fuam. 

'P-6.  Obf.  2.  v 

CD  ©cM)i«t)«<S  aliena  gratia  tantum , fo  ijl  ti  titl  5lof<S  Con- 
lilium  i betm  Mandare  t>i(C  nid)t  fctftl)Un , tt  jtnD 
Certo  refpe&u  preces. 

(4)  &tfd)ifl)l  «5  Mandantis  & aliena  gratia,  J.  g. 

mit  utib  D«tn  Maevio  bod)  ba«  $au  ji  :c.  fo  ftefott  man  tbtti» 
falis  gar  leict)t , ba£  Ptr  Mandans  folati  ijauptfatylicb  ju  ftU . 
nem  ibuc- 

(y)SBtmi 
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St  mandatarii. 

§.  6.  Tua  tantum  gratia  intervenit  mandatum  i 
veluti;  fi  tibi  mandet,  ut  pecunias  tuas  in  emtiones 
potius  praediorum  colloces , quam  feneres  \ vel  ex 
diverfo,  ut  pecunias  tuas  feneres  potius , quam  in 
emciones  praediorum  colloces.  Cujus  generis  man- 
datum magis  confilium , quam  mandatum  eft  > & 
ob  id  non  eft  obligatorium.  Quia  nemo  ex  confilio 
mandati  obligatur,  etiamii  non  expediat  ei, cui  man- 
dabatur : cum  liberum  cuique  fit, apud  le  explorare, 
an  libi  expediat  confilium.  Ijaque  ii  otiofam  pecu- 
niam domi  te  habentem  hortatus  fuerit  aliquis , ut  , 
rem  aliquam  emeres,  vel  eam  crederes > quamvis 
non  expediat,  eam  tibi  emiile,  vel  credidilie,  non  ta- 
men tibi  mandati  tenetur.  Et  adeo  hsc  ita  fiunt , ut 
qua:  litum  fit,  an  mandati  teneatur,  qui  mandavit 
tibi,  ut  pecuniam  Titio  fenerares  ? led  obtinuit  Sa- 
bini lententia,  obligatorium  elle  in  hoc  cafii  manda- 
tum : quia  non  aliter  Titio  credidifies,  quam  fi  tibi 
mandatum  eifiet.  (5) 

De  mandato  contra  bonos  mores . 

§.  7.  Illud  quoque  mandatum  non  eft  obligato- 
rium, quod  contra  bonos  mores  eft  : veluti , li  Ti- 
tius de  furto,  aut  de  damno  faciendo  , aut  de  injuria 
facienda  mandet  tibi.  Licet  enim  poenam  iftius  fa- 
<fti  nomine  praeftiteris , non  tamen  ullam  habes  ad- 
verfius  Titium  a&ionem.  (6) 

De 

V - ‘ 


(<•)  SEctin  t>er  Mandans  fein  Interdfe  babet)  bat  / ©enti  Ct’  betit 
v M*vio  anjinmt/  Dem  Titio  igo.  tRfblc-  fubufuns  juUjr 
ben , fo  ijl  ti  eigentlitb  n>ie&erutn  nue  etn  Confilium . bap  Da» 

heCbie  rtieillcn  Species  Mandati  nur  Confiha  |m&.  ^ Ad  con* 
filium  vero  nemo  obligatur,  « fati t$tbUHU lib  fantS  bleU 
b<n  Iflffen.  Hinc  Mandans  quoque  uon  tenetur  , Ce  i i? 
benn , bap  ec  td  doiofe  gethatj.  - 

(6)  Crimen  mandari  non  poteft, 


I 
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De  extentione  mandati. 

§.  S-  Is,  qui  exequitur  mandatum , non  debet  ex- 
cedere fines  mandati : utecce,  fi  quis  usque  ad  cetv 
tum  aureos  mandaverit  tibi,  ut  fundum  emeres,  vel, 
ut  pro  Titio  Iponderesi  neque  pluris  emere  debes, 
neque  in  ampliorem  pecuniam  fidejubere  : alioquin 
non  habebis  cum  eo  mandati  actionem  : adeo  qui- 
dem, ut  Sabino  ik  CaiUo  placuerit , etiam  fi  usque 
ad  centum  aureos  cum  eo  agere  volueris , inutiliter 
te  adturum.  Sed  diverfie  lcholx  auCtores  recte  usque 
ad  centum  aureos  te  adturum  exiflimant : qua:  len- 
tentia fime  benignior  eft.  Quod  fi  minoris  emeris  , 
habebis  lcilicct  cum  eo  mandati  adlionem  : quoniam 
qui  mandat , ut  libi  centum  aureorum  fundus  emere- 
tur , is  utique  mandalle  intelligitur,  ut  minoris  (fi 
pollit)  emeretur.  (7) 


iVtcnSBwt)  mir  mcDrfrtn  roirD  gcrcbet  trerheni  Denn  «xmi 
KhaucheinenDiena  Ijabe,  foitfe$ni<t)t  cinmaf)!  Dnrju&cr* 
bunbrti,  tpccfolgct,  habeat  fibii  jft  ti  rtbtt  Ctrl  Confilium 
fpeciaie , fo  i|l Der atibcre auc?)  gebalten- 
(7)  Mandatarius  capita  mandati  transgredi  non  potefh 

Sit2J(tt»bltebtnfitKb(t)  Dicfec  iKcgiil  / unb  fagien : 2®mn 

Der  Mandatarius  DtH  legem  prxpofitam  ub«r|(t7r(n€n , fi& 

tnan  ibm  nicht  (inmai)l  Dancf  fibulbig , e.  g.  tpcnn  cc  (in 
tyficDgefaufft  um  8o.9itl)lr.  Da  «()  ifotn  nuc  aufso.;7iil)lr. 
Commiffion  gegt&cn , rooburd)  (r  alfo  DaS  Mandatum  ex« 
cediect.  3)a  Dat  nua  Sabinus  gctllCDIM,  DtC  Mandans  foti» 
tt(  ba$  $fiCD  rooDl  fHC  S<>-  9HWr- betjalten , foedus  enim  ami- 
citiae illum  violaffe.  SJfleill  Proculus  fagie , DiefiS  fit)  Uti» 
Diflig,  Dettn  Das  '})ferb  fonnenmrcflicb  1 00.  jRiljlr-  nxbrt  fio». 

Nemo  vero  cum  alterius  damno  Idcupletior  fieri  debet» 
©CC  Mandatarius  mu^  alfo  ftill  bc^atlCH , D(C  Man- 
dans abec  ran  fiitt  intereife  aeftimiren;  bcnnroentt  ecDiefii 
geiDufi , fo  l>attc  tr  tinctu  anbtrn  Commiffion  gegeben.  5®nm 
ntanfagtt,  man  fonne  con  bcm  Mandato  mtt?t  abgcDcn / foifi 
.DltfiS  de  fpiriru  mandati , JM(t)t  aDet  de  litera  mandati  jU 

Juerfleften-  ’ 3cM<&<M*vio  «tnen  jfting,  uno  fagtt 
fo8«  tc  Dccfautfcn  / tinD^uc  Das  (&ID  ttn  pficO  rauf» 
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v , De  revocatione  mandati. 

§.  *>.  Rede  quoque  mandatum  contra&um  > fi, 
dum  adhuc  integra  res  fit , revocatum  fuerit , cv  sa- 
nciat. (8) 

De  morte . 

§.  io.  Item  fi  adhuc  integro  mandato,  mOrs  al- 
terutrius interveniat , id  eft , vel  ejus , qui  manda- 
verit, vel  illius,  qui  mandatum  fufeeperit i iolvitur 
mandatum.  Sed  utilitatis  caufa  receptum  eft  , fi  eo 
mortuo,  qui  tibi  mandaverat,  tu  ignorans  eum  de- 
ccffille,  exeeutus  fueris  mandatum,  polle  te  agere 
mandati  aftione  : alioqui  jufta  & probabilis  ignoran- 
tia tibi  damnum  adferret.  Et  huic  Imule  eft  , quod 
placuit,  fi  debitores  manumillo  dilpenlatoie  Titii  per 
ignorantiam  liberto  folverint , liberari  eos*  cum  alio- 
qui ftrifta  juris  ratione  non  polient  liberari , quia  alii 
folviflent,  quam  cui  folvere  debuerint.  (?) 

• ' De 

• tcn.  raicb  juboc  liter»  Mandati  nicfot  in  5ld)t  gcnowttien» 

oeun  bcc  Mandatarius  beniKinij  glcid)  seqcn  cin^|)f  ctb  t>ei  tau* 
febet  > SlQeitl  fpiritus  mandati  ||1  bod)  obferviftt  tSOCOtH. 
©ipawilcn  abergefcbicbeteS/  bo|man  au*  literam  manda» 

ftrifte  obfervirtll  Stliti  bflf(bcti6tf  tlWMl  1-  MJ® 
Ambaffadeur  fa|l  alie  ®oruw>i:,  unO  rottO  tbm  afleMu- 
jatio  BoUifl  imteriaget.  . . 

fi)  Mandatum  meafemper  gratia  intenditur  & contrahitur, 
non  mandatarii  gratia.  Ergo  femper  renunciare  & revo- 
care licet , OUCt)  fe  non  amplius  integra , modo  farciam 
damnum , nec  intempeftive  revocem.  SEBCIltl  tlUtl  tfC 
Mandatarius  genif  t»eig , alterum  revocaffe  mandatum. 

Cboren  fagen  t>on  anbtnt  non,  fuffiat , geaif  rnuf  «t$  ®ifJ 
fen)  fo fanet  nicbts roeitec tt)un-  3encc  mu^ ibn abtc $ab» 

lo6  balteii , roenn  bit  Revocation  mcbt  tempeftive  qcfcb-btn* 
& bCll  Cafum  fortuitum  (U|)tt  tKE  Mandans  niQt/  n>tllll 
Lg.  btr Mandatarius  umerroeg*  Donbcn  3i«ubecn  aeplrni» 
t»erin>icb,  bitfts i(ltin Accidens,  DOC  aeldiesbtt  Manaan» 

nid)t  tifbenbarff-  * • - . 

(g)  Mandatu»  diffolvitur  morte  Mandant»  vel  Manda- 

»«* 


-*v 


Digitized  by  Google 


\ 


De  Mandato. 


707 


. De  renunt  iatione. 

$.  ii.  Mandatum  non  fufcipere,  cuilibet  liberum 
eft:  luTceptum  autem  confummandum  eft,  aut  quam- 
primum renunciandum , ut  per  femetipfum , aut  per 
alium,  eandem  rem  mandator  cxcquatur.  Nam  niii 
ita  renuncietur,  ut  integra  caula  mandatori  relerve- 
tur  eandem  rem  explicandi , nihilominus  mandati 
actio  locum  habet : nili  jufta  caula  interccllerit  aut 
non  renuntiandi,  aut  intempeftive  renunciandi.  (10) 

Dt 


tarii.  j|l  l)ieC  befc&afftll , mic  mit  bem  Contraftu  Societa- 
tis. Mandatum  non  ad  poliero*  tranfit  5 nam  adeft  dextra 
fidesque  mea , non  haeredis , amicitia  non  tranfit  in  has- 
redem,  Induftria  St  amicitia  tua  eft  eledla.  3» 

S&len/  t)a  Mandans  ol)CC  Mandatarius  (lirbt,  ift 
lof(t)en  / Pctlll  {5  ift  CII!  reciprocum  quidpiam , Ctrl  tela» 
tivum.  Mandans  indigebat , haeres  ejus  forte  non  indi- 
get. Der  Mandatarius  a&er  i(l  fciti  gutec  5feunD  / ertjaultt 
bcfont)ecf6  SBertrausn  auf ii>n  gefe^ee  # turgleicbcii  feine  gctttl 
nid)t  prxtendiitn  f&ntieil.  l£in  (WBtW  l|t,  fi  mandatum 
jam  faftum  fit , j.  g.  id)  reife  nad)  Peipjig , M*yjus  gtebe 
tnirCommi£fion,furil)ii(troag(iniulautfen.  Maevius, ais 
Mandans,  ilicbtintoffeti,  fo  id) niti  nm|j,  id)  lauffe  citi, 
6a  mujftn  Maevii  (jrben  mid)  ot)nfe{)lbac  5«ja[)Uti-  Nam  be- 
neficium nemini  debet  elTe  damnofum.  ®in  (HlbtrSilbrC 
Ifl  ti  roiebee , »cnn  id)  gttmifl , mtin  Mandans  f<t)  tobt , unb 
fdutttebtmo&ngeadw  bit@adKtuin,&aiflDit  0d>ulDmei* 

|U.  Mandante  aut  Mandaratio  mortuo  folritur  man- 
datum ipfo  fa&o,  auflftnbtnil  btr Mandans  bituManda- 
tario  befobUnljdtte,  «rfohc  iljmnac&ftimm  toDtein Epita- 
phium ferjen-  . / 

Qio-)  Mandatarius  etiam  unilateraliter  mandato  renuneia- 
re  potefl.  Da8  fd)tintt  / quod  non , quia  eft  contratftu* 
bilateralis , St  quod  ab  initio  erat  voluntatis , id  poftea 
fit  neceffitatis.  2Beil  «SflbtC  «in  beneficium  $/  unt)  eitt 
gratuitum , fo  mil|i  «T  PeinCft  0d)at)tn  fomtl  l)ab«rK  Man- 
datum femper  Intelligitur , fi  po’ffibile  fuerit , fi  com- 
modum  mihi  vifum  fuerit.  Non  tamen  dolofe  & in- 
tempeftive renunciare  debet  Mandatarius.  dllf 

linrundlum  tempori*  flnfommt,  fOtoncniidJlP™  fubitu 

y y i rem»»- 


TITULUS  XXVIII. 

DE  OBLIGATIONIBUS, 

qu^e  quasi  EX  CON- 

TRACTU  NASCUNTUR. 

* f 

Continuatio.  , \ , 

POft  genera  contraduum  enumerata,  dilpiciamu» 
etiam  de  iis  obligationibus , quae  quidem  non 
proprie  nalci  ex  contradu  intelliguntor,  fed  tamen*  > 
quia  non  ex  maleficio  rubftantiam  capiunt,  quali  ex 
Gontradu  nalci  videntur,  (i)  - 


folvat  Cajus  mihi , retine  eam  fummam  a Cajo  folu” 
tam  pro  eo,  quod  tibi  debeo  j fciJ.  Mandatum  & fir 
lutioj  nam  mandatatius  coniideratur  i)  ut  mandata- 
rius,  i)  ut  Creditor  mandantis.  @0  »tit  utilitas  man- 
dantis verfitct  / fi)  IDCit  lilii  Mandatum,  b3$u6t'igt  tflaQte 
jcit  (in  onbtc  Negotium.  Vid.  Differt.  Larva  procuratori 
in  rem  fitam  de  tradi  a i»  Gundlingtants.  ©ttltt  Dit  iltomeC 
ntnmtn  cintn  foltfjtn  Mandatarium , ubi  fua  utilitas  con- 
currebat , procuratorem  in  rem  fuam.  Bachovius  ad 
We/eniectum  t>at  fiitc  fctjon  mai  gcftfitn.  S)ie  9flun  fias 
ben  ti  nuc  in  bicftn  §.  §.  b«n  Sturni  ol)nc5ftotb  fdjrotc  gematbei. 
<£$  llnb  inantn(»(ct)tn  Cafibus  duplicia  Negotia.  Merulius 
bat|K&DieleaM)egegtt>cn/  fkauSeinanbcnuftflen.  Man- 
datum aliena  gratia  jfl  tigtnilubftiil  Mandatum  , fonbtClt 
«ne benevolentia , e$  fitfiet  au$  ©ic  (in  Confilmm,  ©ii*  ©fas 
btn  e$  aucb  fo  tunnen , nuc  ba£  ec  mitb  nit^t  fcagtr^ 

0)  5Bicl)rtbtnbi^ec  aatdivifionesContraAuum,  auffec,  bie 
inter  Centraftus  bonae  fidei  & ftridi  juris,  ©tlcfye  iniit. 

de  ABionibus  jti  tcf Idrtn  fet)ti  tvirb/  Durcfigegangtn.  ffilcicfc 
©it  obtcbitft  aQt  tumebit  Contraftus  veros  ju  rttbmiffinD, 
olfo  fltlD  nun  aud)  bitQuaficontraftus  fltJ!Uf(t)t!l.  Contra- 
dus  verus  tntfltbtt  ex  confenfu  expreffe  vel  literis,  vel 
verbis.  Qu . (Jntfuntt  0U(t>  ex  confenfu  tacito  ein  Contra- 
dus  verus  ? Refp.  jjiejtnigen , ©debe  bie  Quaficontraaus 
ex  confenfu  tacito  fitcltmn,ldugmnbitfcgunbfagen:  <£&w 
btfirotgtn  btc  Contra&us  verus,  tDCii  (in  Confenfu* 

Y j | ’ veru* 
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De  negotiorum  gejhone. 

§.  i . Igitur  cum  quis  negotia  abfentis  gellerit , ul- 
tro citroque  inter  eos  nafcuncur  a&iones,  qfix  appelr 
lantur  negotiorum  geftorum : fed  domino  quidem  rei 
geftx  adverfuseum>qui  diretta  competit  adio, 
negotiorum  autem  geftori  contraria.  Quas  ex  nul- 
lo contra&u  proprie  nafei  manifeftum  eft : quippe  ita 
nafcuntur  iftx  adiones,.(i  line  mandato  quisque  alie- 
nis negotiis  gerendis  le  obtulerit , ex  qua  caufa  ii* 
quorum  negotia  gefta  fuerint,  etiam  ignorantes  obli-1 

- ■ {'  Se- 

verus & expreflus  oorbanben  id  i bingegen  feet)  aflen  Con- 
tradibus  quali  talibus  tDUtbe  fupponiret  citi  fadum,  ex  quo 
colligatur  confenfus  tacitus,  ut  inde  oriatur  obligatio  ; 
hili  confenfus  tacitus  fint)t  alfo  jlfltt  in  contradu  vero. 
Sed  obftat , mandatum  poffe  etiam  iniri  tacite,  fado  nu- 
do, non  literis , non  verbis  ore  prolatis.  Dicis : Man- 
datum tacitum  tfl  hin  Contradus  verus , fed  quafi , n)0 
(UtXtS,  fcaf  C3  Contradus  verus  fct)tl  milffC  ? D«|C  Ofc- 
jedion  l)at  fcfcon  Donulus  , cin  reelicc  3urill,  gema®t; 
OvtlctcnGRGTiusfurbtn  afierbcftcn  ^u«flen  bdli  > Vwwvs 
j)atfl®  babur(J)recommendirct/  b(tp  CC  bCH  Donellum  tUIC 
in  (cincn  Partitionibus  in  compendium  gebtfld)t  / UttD  fllfO 
auegeftyrieben,)  bop  e$  hier  ni®t  (lcb«,  barauS  folget  no® 

tlid)t : Ergo  t|l  (i  hitl Quafi-Contradus.  ©IftnblC  Quafi- 

Comradus  (Idjcn  bi«  ni®t  aHe  recenficct.  £iet:  fjnb  nuc 
'pofitivae  fpecies  referiret  tOOfDcn,  IBitTiiOMAsius,  Strau- 

ouus , Hpbkkus  fcfcoti  angemcitfet  baben.  51  uf  biefe  5ici 

fonte  nutu  mit  bem  Confenfu  tacito  wnb  mit  bem  fado , rcor» 
dus  berna®  bie  Conjedura  ent (limbe , lei®tbur®fomtmn. 
Slllein  menn  litati  mit  biefer  Slnttoort  ni®t  mirieben  fcijn  mia , 

.fantnanfagen:  (£$  i|l  bet  Confenfus  tacitus  duplex  , unus, 
, quem  omnes  fimplices  homines  inteiligunt , v.  g.  nutus, 
qui  omnibus  cognitus  eft.  Talis  confenfus  eft  etiam 
incontradu  vero.  Sic  mandatum  nutu  initum  eft  ve- 
ru to  mandatum , non  quafi  tale.  ifl  C$  dU® , WCntt 
mati  |t£b  an  bcnTif®  fWjtt  i:ii.0afl*$ofe  t verus adeft  con- 
tradus.  Clariftimaenimhxcfuntfada.  Uttb  b(rglei®etl 
contradus  ex  confenfu  clariori  oriundos  t)iellCH  OU®  bit 
Cornei'  pro  contradibus  veris , micTHOMAsius  contra  Hv* 
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Digilized  by  GoogI 


De  Obligat,  qum  quasi  ex  contr.  nasC.  7 r 1 


gantur.  Idque  utilitatis  caula  receptum  eft , ne  ab- 
ientium,  qui  fubita  feftinatione  coacti,  nulli  deman- 
data negotiorum  fuorum  adminiltratione  , peregre 
profecti ellent, delcrerentur  negotia:  quae  fane  nemo 
curaturus  ellct,  li  de  eo, quod  quis  impendiilet,  nul- 
lam habiturus  ellet  a&ionem.  Sicut  autem  is , qui 
utiliter  geffit  negotia,  dominum  habet  obligatum 
negotiorum  geftorum  : ita  & contra  , ifte  quoque 
tenetur,  ut  adininiftrationis  reddat  rationem  : quo 
calu ad exadiffimam  quisque  diligentiam  compellitur 
•••••  . red- 


»erum  fold>«g  deduciffl-  Sed  dantur  etiam  fada,  unde 
non  adeo  dare  patet  omnibus  confenfus  , fed  fapien- 
tioribus  taneum.  £)ie  Leges  inufictt  erfl  beti  Confenfum 
derelopirctl.  «Ut  Oiffcn , da  fi  e.  g.  bic  hereditatis 

aditio  fo  mtlitnportifCt,  bafl  bie  Legatarii  IDiebtC  ll)tl  CUlC 
adionem  firmam  aittfeQen  fbnnm  > roenn  ftc  9torocijung 
. bdtten,  rcenn  fle  raifonnicten  / fonten  fu  es  leicbt  finDen. 

Ergo  ex  quocunque  fado  non  ftatim  oritur  confenlus  ta- 
citus , fed  ex  quocunque  fado  lex  confenfum  tacitum 
demum  deducit.,  cui  lex  affiftit , hinc  kgalis  dicitur  Sc 

*8us  five  prttfumtus.  ifi  ober  «in  groffer  Umfcbtveitf 
‘ fiierbet)  / unb  t»enn  man  ndber  fommett  roifl , tan  man  verua* 
contradum  iKnnctt/  qui  oritur  ex  confenfa  tacito  , cui 
lex  firmitudinem  adiert.  In  Jure  Natur*  fati  ttUUl  t# 
CU(t)  btlTtt  conncfticctl  i bemi  ba  luifftt  ei : Omnes  conven- 
tiones funt  ver*  , null*  quali  fic  did*.  Oriuntur  voro 
tj  tum  ex  confenfu  exprelTo,  tum  tacito,  quia  voluntas  ta- 
cita *que  eil  efficax  ac  exprelfa,  In  omni  quafi-Contra- 
du  ell  fa<2um  , ex  hoc  colligitur,  pr*fumitur. confen- 
fus tacitus.  Huic  affiliit  lex  civilis , aequitas  naturalis ; 
hinc  dicitur  Obligatio  eile  ex  lege , ex  xquitate.  5)1« 
Objedio  mit  bettl  contradu  mandati  tacito  Sc  tamen  ve. 
10  fan  man  dido  modo  beammorien.  3lun  t)aben  aber  et- 
lid)efletnet)nei,ber  confenfus  tscms  fet)  t>on  bem  pr*/umt* 
unterfd)ieDen  5 aflein  tacitum  unb  prxfumtum  rcirb  bci)be* 
ex  fado  gefd)(oiTen  , nuc  ifl  jU  merefen  / quod  tacitus  con- 
fenfus facillime  a quolibet , etiam  alias  imperito  homi- 
ne colligi  poffit.  2Bo  abec  aliquid  fubtilitatis  bafJU 
horet . Ut  ex  fado  aliquid  colligam  , ba$  ifl  JR>af  <\UC0 

Y,  y 4 «in 
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reddere  rationem  : nec  futHcic,  talem  diligentiam  ad- 
hibere, qualem  fuis  rebus  adhibere  folct , fi  modo 
dius  diligentior  co  commodius  adminiiiraturus  ellet 
negotia,  (z) 

; ' - ' De 

t . 

(in  tacitus,  flfijr  cum  addito  prxfumtus.  Pratfumtio  eft 
conjedkura  , jtJC  Conjedura  abtr  g«i)0r«t  «iit  Raffinemem. 

wmi  «iiuc  in  infin$au&  siebet , fo  i(i  uuc  atlcfl,  n>a$ 
tr  bat  / tacite  hypothecirtt.  2>icfca  fan  etner  / bcr  fcinen 

- fonbtrlidjen  SerjlaiiD  bat , unbein  Saner  Uifyt  conjicirttn 
®«r  SBecmietber  fcbliefleifernec:  3d)g«f)e  »or  atjbern  Cre- 

- ditoribus.  Ergo  mufi  id)  «in  jus  in  re  babtn  9iun  i|l 
iroaCbiefcSaflf^  «in  confenfus  tacitus  , fed  imperitus  non 
aeque  facile  intelligit,  ac  peritus  rerum  , b0l>ec  i(t  «$  till 
pratfumtus,  unf>  cbm  b«$rocgcn , ro«il  nid)t  ieb«rman  ca- 

- pable  iji/  biefeConjefturbtrauljubtinqcn,  fofinb  Die  Le- 
ges ojft  JU  fculfft  SCtommtR.  Et  ex  hoc  quafi  contradus 
aequitati  funt  innixi.  De  vocabulo  §)UASl  nota  ; ©it 
9vointtn«nm«n  alleJ,  n>«$  nirbt  proprium  n>ar , nitbt  ve* 

- rom.unbnur  «inige  ©I«id)l)«it  t)atte,mit  b«m  SBorr  QU  hSL 

Vid.  Differt,  noftra  : An  Stoici  brutis  rationem  tribuant  ? 
(ygijl  tin  Stoicum  vocabulum.  Mekiluus  ftat  gtnwftit/ 
roit  DCC  quali-contraftus  ad«  proxime  accedirtn  ad  contra- 
’ «Sus  veros  , v.  ‘g."  communio  ad  focietatem  , tutela  ad 
mandatum,  haereditatis  aditio  ad  literarum  obligationem, 
negotiorum  getlio  ad  mandatum. 

(l)  linter  bie  Quafi-Cotjtraftus  q«t)6r(t  alfo  Negotiorum  Geflio. 
S3?aS  gefd)td)t  bubet)?  €8  ijl  fein  Mandatum  oor^anbtn/ 
id)  babe  b«m  anbern  m«in«<Sfldx  nid)t  recommendim  3n* 

jn>ifd)cn  Dn^id)  oerreifc , Derilebcfl  bu  meine  ®ad)cn , cura* 
& geris  ita  negotia  mea , nid)t  «nb«C$  «U  n>«nn  DU  titl 
Mandatum  bdtttfl,  bu  bajlaber  f«inc$  j 'Mein  bu  5ijl  «itt 
guter5reunbbonrair,unbimnn<il , bafj«$nw:nid)tunnng«* 
mljtn  f«t)n  rourbe / roenn  bu  bafur forqeft-  Quid  colligitur 
ex  tioc  faAo , ba  bu  rrnine  Negotia  B«rfttb«|l  ? 9iid)t$  an* 
ber$,  «18  bu  rooQtjl  mein«®ad)«nn)oi)(tn  a«t)t  ntljmen-  Ab- 

fentis  & ignorantis  negotia  Utiliter  gero  ex  amicitia.  @8 
triti  b«m  Contraflui  Mandati  ftf)r  nab«/  v-  k-  bu  bi(l  ber» 
*r«if«t,  bi«@d)inb«(n  roerben  con  Deintm  i)auf<  gtrtffen , id) 
(af««8  tuo  nomine  mit Btcgeltt  DecEen-  26«nn  td)  bicb  g«fra» 
gttljdtte,  mucbtflbuconfemirrt,  unbnxnabu  t»ernttnfiftig 
fetjn  roodtn,  «b«n  baff  gctt>aiii)«b«n/  abtr  uutfonll  fantf  bu 
> - ii 
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tutela. 

§.  2.  Tutores  quoque,  qui  natcla:  judicio  tenentur, 
non  proprie  ex  contradku  obligati  elle  intelliguntur : 


eS  nid)I Inutiliter  non  geruntur  negotia,  Dctlll 
nxnntsDtt' Negotiorum  geftor  Dem  tttiDcrti  bdttf  faqen  foU 
ten , et  rbUCDt  cbew  fo  accurat  iiidjt  auf  fcinc  Negotia  (Ut)f 
hebeti  / es  itmrDe  ti|n>eilc:i  fo  roaS  mitunierlauffen/DaS  iroW 
Deffte  f«)n  mogen  > £o  bdttf  abee  DeranDer»  gefagt : £a|?m(i* 

ItC  i£,rtd}C!i  }lfi)Ctl  Damnum  nemini  eft  inferendum.  9<IS 
«IU  raifonnabler  HlUjf  1$  BfCfpCfCben , me  utiliter 

geflurum  efle  , & damnum  culpa  mea  datum  refafei* 

* turum.  Hinc  aftio  negotiorum  geftorum  direda  St  con- 
traria. SBeiin  icb  /ubtiliter  raifonnire , fo  i|i  fS  CHI  Man- 
datum tacitum.  IHJo  alfO  Cin<  Prohibitio  Dfl  ifl,  Da  fan  lege 
Natura:  getlio  concipiCft  lt>CCDcn*  Nam  fruftra  quaeritur 
de  confenfu  tacito , ubi  de  expretTo  conflat  diffcnfu  , fS 

n tpdre  D«nn/  Daji  Der  anDeue  nicbt  diflenricf n forne  St*uvius  in 

• Deci/.  SMath.  jjai  etnen  Cafum , Deu  f)iel)cc  gef>oret , e.g. 
Du  fdflef?  untec  Die  SBocdcc,  Die  moCen  Dic  Das  1'eben  nebmen, 
id)  tornate  Dacni,  unD  octTpcectx  unD  gcbe  ibmn  gicicb  too. 

9Il{)lC.  Pro  redemtione  tua,  prohibes  me  dare,  fed  tamen 
repetere  a re  pofTum,  nam  difTentire  non  potuifli,  Dll 
|>a)l  fein  Diecbe  tl&fC  bfitl  teom.  Negotia  autem  geruntur 
-abfentis,  cujus  caufa  initio  hic  Quafi-Contrattus  intro- 
dudus  eflj  fed  fi  praefentis  negotia  geruntur,  tunc  eft 
verus  Contraflus , (S  ift  CIIl  Mandatum,  ©eiltl  eS  $ ja  !li(f)t 
jupecmutbfn,  ict> u»b Der ant>cre / menn NpDe gegenrodc-- 
tigfmD,  fluium  jtp , unD  nidJiStnif  einanDfcctbenrotcbcn. 

Nam  fi  fcirem  , negotium  meum  geri  & tacerem , Da 
*•  ailt  eS  fo  Diei  , ac  fi  verbis  mandaifem  UnD  DarUHI  i|1 
Thomasius  Daraufgtfaflen  / bafj  inter  confenfum  tacitum 
& praefumtum fine  Differen§  fei).  9I(!ein  in  eo  cafu,  IDintl 
tinec  gegcnrodrlig  tfl , quilibet  imperitus  facile  colligere 
poteft  confenfum;  Da  bitigegcn f tDcmi  einec ubmefenD ifr# 
man  feinen  Confens  ju  pecmwbfn  nube  raifonnicens  bcau* 
cf)tt-  3)a  «S  Dic  nunobnftblbacangencbtngtrocfeii,  baflitb 
in  beinte  Qlbcotftnbfii  Dic  Die  gc«unDfd)afft  ecn>iefen  unD  fuc 
beine@acbeng?focgeMo  tpucbfjhibtc  irraifonnabitfic  iSJiemd) 
fcon , menn  Du  mic  Die  Unfoilen  nid)t  erftften  rooltefl-  2>ie 
Leges  foinmtn  micmid)  ju£ultfe,b;imu(l3«bUn,unbbflb< 
i(b  f ais  D»  Negotiolum  geftor,  adionem  contrariam  mifj 

- Yy  y 6« 
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nullum  enim  negotium  inter  tutorem  & pupillum 
contrahitur  : fed.  quia  fane  non  ex  maleficio  tenentur, 
quali  ex  contractu  teneri  videntur.  Hoc  autem  ca- 
fu  mutuce  fiunt  a&iones.  Non  tantum  enim  pupillus 
cum  tutore  habet  tutelz  adionem  •,  ficd  & contra  tu- 
eor cum  pupillo  habet  contrariam  tutelae,  fi  rei  im- 
penderit aliquid  in  rem  pupilli,  vel  pro  eo  fuerit  ob- 
ligatus, aut  rem  fiuam  creditoribus  ejus  obligaverit.  (3) 

, V . De 


IXC  bid)  ad  indemnitatem  praeftandam.  ©er  dominus  rei 
aber  bat  adionem  diredapn  R»tbtC  tnict)/  ad  rationes  red- 
. dendas  , pracftandamque  eulpam. 


CO  ©tt  Ctnbtn  Quafi-Contradus  i(I  Tutela  gejlit,  b<)  0>iC  bfWt 
K)icDerumbi«Intentionflnffl)enrpon<n.  In  omni  tutelaad- 
eft  fa&um.  ©et  Tutor  imtCniel)Cf  fld)  t)tr  Tutel , CC  eon- 
• trahi ret  nift)t  mii  bem  Pupillo  exprefle , roag  fdjlieffei  matt 
«bcc  duSfciutinfado  tutorio  ? Refp.  5Beiut  itiqti  it)n  fragen 
n>fit*&e  , n>a«  er  olat  Tutor  6eobatf)ttn  t»oae , fofottteecnid)t$ 
anberl  antroorten  / ali>  ba|i  er  tS  nifl)t  fur  fid)  befialten , foiu 
Dern  5Itect>iiunq  nMfgen , bem  Pupillo  profpicicen , unb  i&n 

i ni(bM*dicenn)Olle-  Idea  tutoris  involvit  fideao.  Tacitus 
confenfus  eruitur  ex  fa&o  tutoris.  Ergo  tnufj  (C  ?I?CCt)rtun^J 
(Sblffletl  / fur  aneJ  flefieil , lucrum  reddere.  Viciffim  fati 
■ dbee Tutor jum Pupillo  fagen,  roeilmanfupponicet/ bafec 
flUQ  fet) , ob  er  praetenditen  fbnne , boji  er  baS  auSgtlegtt  liidjt 
fode  mieber  friegctl : Ergo  indemnis  fervatidus  eft  tutor. 
Hinc  oritur  aflio  tutelae  direda  & contraria.  Sed  quid. 


fi  tutor  inutiliter  gereret  tutelam  , non  faceret  fuum 
officium,  ut  turor,  obligatus  eft,  qui  gerere  utiliter  tu- 
telam & defendere  pupillum  debet , WtlM  tt  flud)  glttd) 
fetn  SEBort  fagte?  Refp.  SSBcnn  er  Dic  «8ormunbfd)afft  inuti- 
liter oermaltet / fotjatber  Pupillus,  roiegefagt,  adionem 
diredam  contra  tutorem  ad  rationes  reddendas  & pr*- 
ftandam  eulpam  levem,  ©fl  tlUtl  flbet  Ctll  fadum  utile 
CiflC  reconnoiflance  trfor&trt,  fO  i)flt  bet  Tutor  adionem 
contrariam  tl>icl)<r  btn  'VupiOtn  / D«r  '^3upia  Dem  Tutori 
indemnitatem  praefiirett-  SBetltl  CtbCC  btt  Tutor  lt>tQ,  ba|5 
id)  glaubcn  foll  / fe  utiliter  gefliire , fp  muji  ec  flttdmung 
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De  rei  communione. 

$.  $.  Item  , fi  inter  aliquos  communis  res  fit,  fine 
focietate:  veluti,  quod  pariter  eis  legata  donatave 
ellct : & alter  eorum  alteri  ideo  teneatur  communi 
dividundo  judicio,  quod  folus  frudtus  ex  ea  re  perce- 
perit, aut  quod  (ocius  ejus  folus  in  eam  rem  necefia- 
rias  impenfas  fecerit : non  intelligitur  ex  contra&u 
proprie  obligatus  elle  : quippe  nihil  inter  fe  contra- 
xerunt : fed  quia  ex  maleficio  non  tenetur,  quafi  ex 
contra&u  teneri  videtur.  (4) 

De 


(4)  In  omni  communione  non  eft  focietas,  ftd  in  omni 
focietate  eft  communio,  fed  talis  communio , quae  pro- 
xime ad  focietatem  accedit  Societas  requirit  confen- 
furo  exprelTutn  & fpecialem.  In  focietate  jfi  flflemafil 
ccrtraftus  verus  OOrfiergtgifigttl  , «Ser  communio  fati 
fomilitn  fine  contraftu.  2CtC  fiabcn  niffif  fllldn  citic  com- 
munionem deliberativam,  fcil.  focietatem , fontXTII  flUCO 
(ttU  Communionem  > quae  ex  accidenti  & fortuito  fit, 
fine  lege  focietatis,  fine  conditione  certa , fine  confenfu 
exprefto.  5)i<  Communio  foimnt  «&tC  Unttr  bit  Quafi- 
Contradus  rt)C^<n  DcrAdminiftration  befi  CII1CI1  Domini  com- 
munis. ffan  D«r  anbere  betnn  benefen , bafj  Die  @acfie  tfitn 
aflein  gefiore  ? Dap  er  Die  Revenuen  aflein  befialtcn  fode,  ofine 
bem  anbern  iKtcfimmg  abjulegen  ? Der  anberc  mug  confen- 
tirtlt  ad  omne  lucrum  communicandum,  in  adminiftra- 
tionem  alterius  pro  parte,  tbetin  <C  fitlbetS  raifonnable  fej)(1 
wifl.  $ingegen  fan  Der  mi&tre  ben  @d)aben  nid)i  aflein  ira- 
gen,  v.s,  crfiatroa$anber@acbebeiTernlaffen,  roennba* 
rocldusjroebtngeftbendetroarben,  baufafligifl  Er- 
go adeft  obligatio  reciproca , Die  (itu  ad  lucrum  commu- 
nicandum , Die  anbere  ad  indemnitatem  alteri  praeftan- 
dam.  Comm»nio  adeft  pro  indivifo,  abec  in  mente  fia« 
ben  roir  boc&  partes , ba  ifieilcn  n>[r , dominium  biciber  pro 
indivifo.  Die  Praedationes  abef  ftnD  DOCt)  dividuae  auf  bet)> 
. ben  Seiten-  Qu.  gRujfen  roir  in  ber  Communione  bleiben  ? 
Rcfp.  giein-  0o  lange  n>ir  obee  in  communione  gercefen/ 
Cerfiebet  fld>  fretllitb  / bq(i,  »eil  »tr  communes  domini 
jtnb/  utibicfiettoasauf  bie  rem  communem  geroenbet,  foU 
Ct){5  mcOt  animo  donandi  * fonDcrn  animo  tc  obligandi , 
* 0<f$C* 
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n De  hereditatis  communione . 

§.4.  Idem  juris  cft  de  eo,  qui  coharedi  familiae 
ereifeundar  judicio  ex  his  caufis  obligatus  eft.  (5) 

De  aditione  hareditatis. 
c Haeres  quoque  legatorum  nomine  non  pro- 
prie ex  contra&u  obligatus  intelligitur  : (neque  enim 
" cum 


ceftfeeben.  Uitb ba biefeS cin utile fartum fo  tenft  btt 
fSpr*wndiren , W id) e$ umfonil  if)ue ic&  bab«  fo  mei 
Xl)dlanbcc©act)e/  al*bu,  bu  mujl  c$  mic  aif^itbun- 

fvjlfhij  in  re  communi  @(t)(lbcn  lClt)(Ul  / fo  f>i{l  t)U  <Jtt)dk 
tetl  ad  damnum  refundendum.  In  hac  communione  ad- 
eft  confenfus  tacitus  & jpratfumtus  , adeft  aequalitas. 

©Uubn>ie  ©iratam  btc  Commumone  Mctben  nomo,  ai» 
® Cn  roiraiuhabiMen/  roclitrtaucbbeffrt  ifl.  Com- 
munio enim  eft  mater  litium.  Unbba|inbCtbann/©HUl 
mcin  Condominm  IUd)t  tl)eileil  ©ia  , bie  aft.o  de  cora* 
SS  dividundo  flM/  Wlfr  A^anA,  »«0j<U^0rt 

«tfaamorbcn  , in  diifoivenda  focietate  flatt  i Unb 
- iflrmeAdio  pro  focio  um  btsroegm  ntt&t fufficient,  ntij 
<ine  Artiones  ex  ipfo  Contraflu  venientes  auC&  nUC  ad 
contrartum  implendum  gtt)6ret1- 
(0  Qr$fbnn«nni<btafletitr«  Hngulares,  fonbcr naucb  un iver- 
V falf?  e.  e haereditas,  in  communionem  tOItltlUtl , ©Cl» 
dit  communio  haereditatii  a6eC  ftitlt  iOiafCOptt)  ifl  / ©jll 

b fe  «ne  Punrtation  trforbtrt.  Ad  hereditatem  vero  di- 
videndam l)Clb«  Ut)  bit  artionem  famili*  hercifcundae  ( fa- 
milie  vox  iignificat  hereditatem,  erctfcere  eft  drvtJcrei) 
uni)  qet)«t  urttet*  anttecu  bat)in , bap  mirbec  Cohaeres  91cct); 
nutlfl  tbunfoH.  Reciproca  quoque  eft  obligatio  ex  conw 
fenfu  tacito  & aequitatem  pro  fundamento  habente  ori- 
unda h e.  ex  quali  contrartu.  ©U  Communio  ||t  tllfDt 
fclblleih  Quafi-Contrartus , obcrbiefc  reciprocae  praelia tio- 
nes  fotnmttiex  obligatione , UllD  bitfe  ex  ^cn^u  tac“®  ’ 
praefurwo  & aequitate.  tjabcil  M«U  Doftores  gefagt, 

obligationem  in  quali-contrartibus  oriri  ex  aequitate.  & 
iftrcflbc/  flber  CS  ift  remotius  gCtCbCt.  ©K  Adminiftratio 
iftba^  fundamentum  proximum  j t)n^CC  <nffl«t)€t  t>ie  equi- 
tas. ' 5Bert  Communio  Jtigtt  f0OH  flU  / bfljl  bll  bflOM) 
aui  ciii«nantxcnobiigir€t 
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cum  haerede  , aeque  cum  defuncto  ullum  negotium 
legatarius  geilille  proprie  dici  poteft)  & tamen  quia 
cx  maleficio  non  eft  obligatus,  quali  ex  contra&u  de- 
bere intelligitur.  (6) 

De 

(<J)  Hereditatis  aditio  t)eiff«t  intuitu  legatariorum  eltl  Quafi* 
Contraduj.  Qu.  2Col)CC  tri<gen  Die  Legatarii  jf}«  legata 
con  Dem  Haerede  ! Sffite  ift  tC  ibtlttl  perfonaliter  obligirtt  ? 
2>«nn  de  adionibus  ad  legatum  confequendum  reali- 
bus  rtbtn  roit  burnictt/  de  rei  Vindicatione,  de  hypo- 
thecaria aftione  aucfinicDt;  Denti e$ i|l nittH  aflejeit cineres, 
fonDern  offt  eint  prjcftatio  einein  legirt ; Der  Legatarius  tmifj 
Ctne  obligationem  perfonalem  haeredis  fidDen  / IVOrdUl  tC 
ibn  belangen  fan ; rooljer  fomml  Diefe  ? Refp.  $itr  ift  fei* 
nc  Conventio  Dorgangtll/  fed  lex  docet:  Qui  vult  eife 
haeres,  omnia  faciat  ex  teftamento  > Dctin Cl’ t®ifl Jd cx te- 
flamento  ftin  jus  fiabCtt-  3)ec  Haeres  fonle  nid)i^  aiiDerf 
fagui,  roeimman  iQnfragenfolte,  atfroaSim  Eeftamentfte* 

fyg ■ Si  itaque  vult  elTe  h*res  ex  telVamento  , faciat 
voluntatem  tefta-oris.  2)eS  Tettatoris  26iQt  ift  OUtl)  D<C' 
€tben5Bifle-  Ergo  etiam  fecundum  eam  omnia  imple- 
re debet.  Haec  voluntas  hxredis  praefumitur  > huic  con- 
feufui  praefurato  lex  adfiftit  , & vult,  ut  haeres  folvat 
legata.  Quod  debita  folvat  haeres  , inde  ell , quia  re- 
praefentat  defundum.  2llfo  braiK&etl  Die  Creditores  Uu 
ne  anDtct  Adion  gege»  ifin  / al$  gtgen  Den  defundum , 
benu  Der  hxres  ift  g(eict>fam  Der  defundus.  balien  imae 
Diele  Dafiir , quod  haeres  etiam  creditoribus  fe  obligafle 
credendus  fit;  tf  ift flbet’ irrtg ; Denn  Die  Creditores 
nitbtnoiljia  / eintn  quafiContradum  fiir ft(t)  JU  allegiretl, 
ifire  SorDcrung  gruntci  ti$  auftintn  verum  contradum  de- 
fundi , qui  non  tantum  pro  fe,  fed  &pro  haerede  con- 
traxit, unD  roenn  Die  bona  defundi  aucti  Dem,Eifco  <m< 
Dtini  fteUn/  fomufibUfer  Deiinod)  Die  Creditores  befriebigm. 
®ei)Dem  Legatario  «Der  ift  anDerii  Denn  bieferlxu  feine 

Adion  adverfus  tefiatorem,  UllD  DCtdefimdus  fet» 
ne  Obligation  erga  legatarium.  Ergo  fanflUCt)  ftine  reprafc- 
feqtirtt  rcerben.  £tr  ®rbc  foQ  aber  Die  Legata  augjafiUn. 

0oll  iaJicat  obligationem,  unde  vero  ea  obligatio?  an 
ex  confflfetb  ? ex  delido  ? Non  , verum  ex  confenfu 
- tacito  , praefumto  aequitati  fubnixo.  3)cntl  Dd$  IBflre  i# 

WttniMig , wtmiccSctocx  teiumcnto  fetyn,  uno 

DCI 
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De  Jolutione  indebiti. 

§.  6.  Item  is,  cui  quis  per  errorem  non  debitum 
folvit , quali  ex  concna&u  debere  videtur.  Adeo 
enim  non  intelligitur  proprie  ex  contractu  obligatus 
elle , ut , li  certiorem  rationem  iequamur,  magis  (ut 
fupra  diximus)  ex  diftractu,  quam  ex  contrabfcu  poC- 
lit  dici  obligatus  elle.  Nam  qui  folvendi  animo  pe- 
cuniam dat,  in  hoc  dare  videtur,  ut  diftrahat  potius 
negotium,  quam  contrahat.  Sed  tamen  perinde  is, 
qui  accepit,  obligatur,  ac  li  mutuum  ei  daretur,  & 
ideo  condictione  tenetur.  (7) 


btn  Legatariis  «id)tigeben  roolte-  Hic  adeft  obligatio  no- 
va , quae  non  jam  ante  teftamentum  fubftitit,  vel  ante 
' teftatoris  mortem,  £iligegen  b«)  t*tn  Crediroribus  , n?tl* 
djtber  haer es  btfrttbigcn  milp  / adeft  obligatio  vetus. 

(7)  Indebiti  I eluito  refertur  inter  quafi- Contra&us  , tDtil  C$ 
Clttai  al)nlicl)<S  t|l  init  bCUl  Mutuo.  $ier  i|l  affo  de  Promu- 
tuo , con  rotlcbttn  ft^on  unter  btn  Contraiftibus  realibus  jUfeU 
bung  gefdjcben , bit  SHcbe.  Slemlid)  tremi  id)  indebite  be* 
jflblt/  fpf)abeid)jn>acnid)t  gefagt,  bap  tnic  es  ber  anbece 
imebtrgtbtn  fofl.  Qlflein  biefcs  fartum  ifl  alfo  befd>atfen, 
bap  ftin  flugec  SJZann  practendicen  n>irb  / Dap  ttl)  ei  iljni 

fi&encfenfofl,  oberfc&encfenrooilen.  Ex  indebiti  folutione 
per  errorem  farta  non  pra-lumitur  donatio  j toeFin  i(& 

bencf  e , ic&  bin  ei  fdmlbig , fo  betufe  id)  nidjt , bap  i<t)  ei  ibnt 

'•  febencfen  H>iQ , fed  habetur  pro  mutuo.  .Reddere  debet 
alter  in  eadem  quantitate  & quali  ate  ; tacitus  adeft 
confenfus , bOP  ei  ein  Mutuum  feon  fofl , fi  indebite  fol- 
vam.  Sffieilaber  nict)t  ade  fo  raffinirt  ftnb , ti  ju  developi- 
ftH;  Line  lex  huic  conlenfui  tacito  adfiftit,  & conda- 
rtionem  indebiti  concedit.  (Jin  dtlbcri  ijlei , ipefirilCt) 
fcienter  getljgn  IMlb  bejObUt , tmb  id)  rrollc  ex  poftfarto  tg 
ttiebec  foibern , tum  donalfe  cenfeor , trejl  in  folthtm 
ttieberum  fein  fluqtr  ?i)ionn  anberi  urtbrilen  fan,.  ali  id)  babe 

ei  »1)111  gefd)et1(f(t  / fi  Icienter  indebitum  folvi,  3)iettiei* 

Oen  Controverfien  aber  em(I«t)CH  aui  ber  defmjjjicn , n»al 

indebitum  fei).  Interdum  videtur  nihil  deberi,  fed  tt- 
- neo  debetur*  fcil,  u*u  civiliter,  fed  naturaliter.  Ex. 
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Quibus  ex  caujis  inde b.  tum  folutum  non  re • 

- * / etitur. 

§.7.  Ex  quibusdam  tamen  caufis  repeti  non  pot- 
eft , quod  per  errorem  non  debitum  folutum  fit.  Sic 
namque  definierunt  veteres , ex  quibus  caufis  infi- 
ciando  lis  crefcit,  ex  iis  caufis  non  debitum  folutum 
repeti  non  polle  : veluti , ex  lege  Aquilia  , item  ex 
legato.  Quod  veteres  quidem  in  iis  legatis  locum 
habere  voluerunt,  qux  certa  conftituta,  per  damna- 
tionem cuique  legata  fuerant.  Noftra  autem  confti- 
tutio , cum  unam  naturam  omnibus  legatis  & fidei- 
commiflis  indullit , hujusmodi  augmentum  in  omni- 
bus legatis,  & fideicommiflis  extendi  voluit:  fed  non 
omnibus  legatariis  hoc  prxbuit,  fed  tantummodo  in 
iis  legatis  & fideicommiffis , qua;  facrofandtis  Eccle- 
fiis  & exteris  venerabilibus  locis,  qux  religionis,  vel 
pietatis  intuitu  honorantur,  reliftafunt:  qux  li  in- 
debita folvantur,  non  repetuntur.  (8) 


/ 


T1TU- 


gr.  fi  filius  familias , qui  exceptionem  SCti  Macedoni- 
ani  habet,  folvit,  nihil  repetit,  quia  naturaliter  eft  ob- 
ligatus. / » 

{%)  Huc  pertinent  caufae , in  quibus  fis  crefcit  inficiando. 
S)tr  Ador  btIBtiftt  e.g.  damnum  datum  effe,  uni)  *fti- 
«niret  ti  fuc  z.  ba  mufi  Der  Reusbag  duplum , nemlifl 
4.SRtt)lr.  f)tial)len.  Indebite  quidem  folvit,  fed  proptet 
inficiationem  Iis  in  duplum  crefcit.  go  i(l$  btf(t)aff«t 
mil  Dem  depolito  miferabili  , ibi  duplum  indebite  fol- 
vitur  ratione  poena; , non  ratione  contraAus.  Idem  eft 
in  inficiatione  legatorum  ad  pias  caufas.  Sed  notan- 
dum , quod  non  quaevis  pia  caufa  impediat  repetitio- 
nem , fed  eae  faltem  , quae  hic  a Justiniano  exprefl* 
funt,  utut  non  adeo  concinne , btfin  tg  acbi>C(t  tiatnililft 

ni$t 
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titulus  xxix. 

PER  QUAS  PERSONAS 

NOBIS  OBLIGATIO  AC- 


QUIRITOR. (0 

De  his  Cjui  funt  in  potefiate . 


N 


EXpoficis  generibus  obligationum  , cjuac  ex  con- 
tractu , vel  quali  ex  contraClu  nalcuntur  , ad- 
monendi fumus,  acquiri  nobis  non  folum  per  nosmet- 
iplos,  led  per  eas  quoque  perlonas  , quae  in  noftra 
poteftate  funt : veluti,  perlervos,  & filios  noftros: 
ut  tamen,  quod  per  lervos  noftros  nobis  acquiritur, 
totum  noftrum  fiat;  quod  autem  per  liberos  , quos 
in  poteftate  habemus , ex  obligatione  fuerit  acquifi- 
tum,  hoc  dividatur  fecundum  imaginem  rerum,  pro- 
prietatis, & ufusfruCtus,  quam  noftra  decrevit  con- 
ftitutio:  ut, quod  ab  aCtione  commodum  perveniat, 
hujus  ulumfruCtum  quidem  habeat  pater,  proprietas 
autem  filio  fervetur,  icilicet  patre  aCtionem  movente 
fecundum  novellae  noftra:  confthutionis  diviuonem. 

De  bona  fide  poffefits, 

■&.  1 . Item  per  liberos  homines , & alienos  lervos » 
quos  bona  fide  poffidemus , acquiritur  nobis : fed  tan- 
tum ex  duabus  caulis,  id  eft,  fi  quid  ex  operis  fuis, 
vel  eX  re  noftra  acquirant.  . 

De 


(A  Tiiefeii  titulbdtu 'Justinianus  firglitt)  roeglaffm  fbnntn/ 
aeil  Don  txntn  Darirt  cnti)almt<n  SRattritn  an  nerfcfite» 
Dencn  OrRrt  au$fiil)rli<t>  fleDanbtlt  mwDut.  Nam  bbh> 

gaiio  nobis  acquiritur  per  nosmenpfos  & per  eos  > 
quos  in  poteftate  habemus  , h.  e.  per  liberos  & fervo* 
tam  proprios  quam  Ufuliru&uarios  » per  ferVos  etiam 
i*al*  fidei  poileiforf  N*m  fidei  poffeffor  eft  quali 

■*  doini* 
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De  fervo  fruBuario , vel  ufuario. 

§.  2.  Per  eum  quoque  lervum , in  quo  ufumfru- 
£tum {vel  uium)  habemus,  limiliter  ex  duabus  illis 
caulis  nobis  acquiritur.  - 

De  fervo  ccmmuni. 

§.  5 . Communem  lervum  pro  dominica  parte  do- 
minis acquirere,  certum  eft  : excepto  eo , quod  no- 
minatim  uni  ftipulando  aut  per  traditionem  accipien- 
do, illi  ldli  acquirit;  veluti.  Cum  ita  ftipulatur : 71- 
tio  domino  meo  dare  fpondes  ? Sed  li  domini  unius  juC- 
fu  lervust  fuerit  ftipulatus,  licet  antea  dubitabatur, 
tamen  poft  noftram  decilionem  res  expedita  eft  , uc 
illi  tantum  acquirat,  qui  hoc  ei  facere  juilit , ut  lii- 
pra  di&tun  eft. 


TITULUS  XXX. 

QUIBUS  MODIS  TOLLI- 

TUR obligatio. 


De  folutione , 

TOllitur  autem  omnis  obligatio  folutione  ejus, 
quod  debetur  : velli  quis,  conlentiente  credi- 
tore, aliud  pro  alio  lolverit.  Nec  intereft,quis  lol- 
vat,  utrum  iple,  qui  debet,  an  alius  pro  eo.  Libe- 
ratur enim  & alio  lolvente:  live  Iciente,  live  igno- 
rante debitore  , vel  invito  eo  lolutio  fiat.  Item  li 

reus 


dominas.  ©<r  tin$i<ie  Unltrftfxit)  itf/  ba0  »ic  o6«i  auf 
rem  quis  nobis  rem  acquiliverit.  #ifr  Qbtt 

rctxn  roic  de  Obligationibus.  Obligationes  offibus  in- 
haerent. 5Btil  nun  btc  filiusfamilias  unt)  fervus  f(it| 
homo  a me  diveifus  $ fo  fan  Cf  Illic  auc^  acquiri- 
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reus  folverit,  etiam  ii,  qui  pro  eo  intervenerunt, 
liberantur.  Idem  cx  contrario  Contingit,  fi  fidejuC- 
for  folverit:  non  enim  ipfe  folus  liberatur,  led  etiam 
reus.  ( i ) 

/ De 


(i)  Habebant  Romani  in  evolutione  obligationum  folen- 
nitates  fuas , & fic  etiam  in  extindione  earum  qux- 
fitum  fuit,  an  per  exceptionem,  per  padum  de  non 
petendo  tollatur  obligatio,  an  ipfo  jure?  In  modo  tol- 
lendi obligationem  per  exceptionem  adeft  fadum  Prae- 
torium. Si  ipfo  jure  tollitur,  omnis  fcintillu*a  extin- 
guitur,  & ador  a judicio  repellitur.  Si  per  exceptio- 
nem , nou  in  totum  tollebatur  obligatio , fed  judex  pe- 
daneus cognofcere  debebat  prius  de  fado  contradat  pa- 
dionis  de  non  petendo.  Si  apparebat , abfolvebatur 
debitor.  St  elidebatur  adio  per  exceptionem.  Multi 
fadum  Praetoris  8t  ipfam  legem  ita  curiofe  difeernere 
nefeiunt.  Opponitur  liberatio  ipfo  jure  per  exceptio- 
nem , rocil  t)ier  ein  fadum  barju  fommen  ntu£.  ii  roerben 
inDitftmtitUl  4.  Modi  tollendi  obligationem  recenfifti, 
quibus  ipfo  jure  tolli  folet  obligatio , fcil.  Solutio,  Ac- 
ceptilatio , Novatio  unt>  contrarius  confenfus. 
per  exceptionem  tollitor  obligatio  infinitis  modis,  ipfo 
jure  tollitur  Obligatio , dum  folvo.  3}{1U1  tin  JvDtC  in- 
rendint  t)0(t)  btl)  Dtf  Obligatione  (itH  Caufam  ac  p refla- 
tionem. Caufa  b<0  b€IT  ^UCiffdl  prarflatio.  Vid. 
fit.  ff\  Cau/a  data  caufa  non  fecuta.  Solutioni $ vocabu- 
lum tan  man  beo  «uen  liberationibus  braiubtn  unb  »crilet)«ns 
SJftan  lutllicl  ClllCt)  Compenfationem  unt)  Acceptilationem 
CttlC  folutionem  in  feniu  generali,  $tCC  1)1  naturalis  prar- 
ftatio  ji!  DCl'|lct)Cn  ejus,  quod  debetur.  Invito  res  alia 
pro  alia  folvi  nequit  ex  regula.  Vere  tamen  equi  pol- 
lens admittitur,  e. g.  ©olb  fur  @ilbti  in  aibtragnnt) ciitec 
€)(J)UlD,  nam  aurum  argento  ex*quaripoteft.  Vid,  1. 6 i”. 

§.  u de  Verb.  Oblig.  j5«1)  rebus  fungibilibusfltbd  ii  nict)t 
an , ut  detur  vinum  loco  frumenti.  Qu*  jfolvit  , vult 
fe  liberare  in  totum.  Ergo  obligationem  vult  extingui, 
pundari,  quod  referibi  vocabant.  £)jt  Obligatioq  , ta* 
bula  cerata  feripta,  tt>uri)<burd)|10(t)«l  Olit  tinCRl  Aylo , Die 
3ionicr  maefotn  Punda  barsu  / t>a$  btifftt  punfftun. 

^ aut  ftm  uidu  (Martii  Dtn  €pwt)  $auli  au/.  111.1+ 
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. De  acceptilatione.  v' 

4 

$.  i.  Item  per  acceptilationem  tollitur  obligatio. 
Eft  autem  acceptilatio,  imaginaria  (blatio.  Quod 

enim 


^anbfcbntfr  tfiaiiegchlgetunbansiTiengge^cff* 
tet  Totum  debitum  folvendum  eft.  Qui  ergo  vel 
obolum  adhuc  debet,  non  liberatur,  nec  repetere  pot* 
eft  chirographum,  ufque  dum  huoc  obolum  folverir» 
JDU  3i6tncc  UnD  traftirtttl  Die  debitores  {)arl  , in 
carceres  conjiciebant.  T)?r  &ll<d>l  fOlimit  nid)t 

miSbtin$«r<f«r,  bi^ec  Den  It^un^XBw  btjablei.  <£r  rai- 
fonnillt  liad)  Dem  Jure  Romano  ftrido  gan!$  t|tlt  j tenti  ec 
roar  nod)  debitor,  abU’  IKUbOerAEquirate  UJit)  virtute  j jle$ 

»as  auDerd , ba  roar  es  aiicrbingt  ju  fd)cltcn,  bn£  er  ntcbf  em= 
matjl  roar  / tuie  eiu  barm^eifjieitr  ©amariter.  3J?an  |icl)et 
baraus,  roieniele  ^‘iriilucbc^actenin  Der  33ic6cl  imD,  dic  , 
roeim  es  feine  Poftiiie  rocrocH  foti , ex  Jure  Romano  nuiiTm 
crtldret  trerbeu / unb  wobin aner priftinorum  r hcoiogomm 
explicatio  md)t  reidxt/  ocini  |tc  md)f  ^uriilcn  iluD-  Die 
2ipo|Iel  lebten  um>  »anbelten  ia  in  Der  SRouter  ©ebiet.  DaS 
©jrfiiiptlauSbtr  lEpiffct  an  »',cn  Philemo»  i|Ioben  Da  geroc# 
fen-  Der  Q5i(d)o|f  ju  Orieans , D’ AuRFsriNE , erfcnnie  bi(« 
feSmobl,  unb  febrieb  Desmcgenmi  Mekiuium,  er  inod)U 
boet)  btefe  loca  Scripturae  Romanam  Hiftoriamdeliderantia 
. rediitrf Idren.  DaS  bal  and)  Meruuus  gctban  *»  i£xpiica~ 

tione  PaJJienis  Domini  ex  Jure  Romano , UUD  Wissenbac* 
Dat  i()ii  expiliret-  Olearius  ingeipjig  bataueb  erfannt/  ba(J 
jitle  loca  in  Det  ©diritft  line  Juris  Romani  doctrina  de 
adoptionibus  &c.  ni<J)t  erflarei  iperben  fonnen-  gjep  eirum 
©eitjiflcn  fan  DaS  Jus  ftriftum  betradWtt  roecben  ot)ne  35elci- 
bigung  Der  Equitat-  Totum  debitum  folvat,  quadrima 
die,  i.  e.  ^erminsmeifc fati mdjt bejatilct roerben invito  cre- 
ditore. Ex  a:quirate  abcr  giebt  Det*  Princeps  blfjnwkn  Dcrt 
Debitoribus  ciferilt  ^5tiefe.  Si  liquidum  cum  illiquido 
debeatur,  liquidum  eft  folvendum.  llliquidum  non  eft 
debitum , nifi  Grammatice  , barilber  fati  Pcrfal)fCn  rueC* 
Dell.  Caveat  ergo  Advocatus  , baj)  tt  i»  bet'gleid)ea  l)ald  , 
liquiden,  balb  iiiiquidenScbulben  Niti  liquidum  geilebet* 
fonltimif  ercS  bejablen',  unbrpegtn  beS  iiiiquidi  bod)  ngd) 
refpondiryj.  gbenbcsrocgmldifet  mandjerbetrDrocepfab* 
reti  # UtlD  jai)Ut  illiquidum  cum  ftquido.  Solvere  pro 
Z z * ? alio 
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enim  ex  verborum  obligatione  Titio  debetur,  id  (1 
velic  Titius  remittere,  poterit  fic  fieri,  ut  patiatur 
hxc  verba  debitorem  dicere  : Qimi  ego  tibi  pnmfi, 
babesne  acceptum  ? & Titius  relpondeat : Habeo.  Sed 
& Grxce  poteft  acceptilatio  fieri : dummodo  fic  fiat, 
at  Latinis  verbis  folet  exigi:  l^c*  laCur  * to'c«} 
A*fwV.  Quo  genere  (ut  diximus)  tantum  ex  fol- 
vuntur  obligationes , cjux  ex  verbis  confiftunt , non 
etiam  exterar.  Conlentaneum  enim  vifum  eft , ver- 
bis factam  obligationem  aliis  polle  verbis  diflolvi. 
Sed  & id,  t]uod  alia  ex  caufa  debetur,  poteft  in  fti- 
pulationem  deduci,  & per  acceptilationem  dillolvi. 
Sicut  autem, quod  debetur,  pro  parte  recfte  folvitur, 
ita  in  parte  debiti  acceptilatio  fieri  poteft.  (2) 

/ , De 


alio  quilibet  poteft,  (llld)  ttn  frtDtbeC / 0t)!tC  (lUttl  Confeni 
Unt>t)Or^erQ€t)Cnt)e  Fidejuffion.  ginfoW)tr  tertius  folvens 
negotia  aliena  geffit , utlb  fllfo  forbCN  cr  ba$  Solutum  tbit# 
bCC  aflione  negotiorum  geftorum  contraria  Invito  et- 
iam debitore  folvi  poteft.  Debitor  i|I  liberifl,  Creditor 
Dergnuget/  abercg  t)Al  bfl  Feine  aftio  mandati  aut  negotio- 
rum geftio  ficui , fOnbtCIl  id)  Iflffe  mir  bit  Aftiones  DO  111  Cre- 
ditore cedirtn  adverfus  debitorem.  Si  folvifti , repetere 
potes  etiam  omnia  acceftoria,  ut  pignus  , fidejuflionem. 
26flin  Pignora  OOffiatllKn  finb  , fo  i(I  bet’  Creditor  fold)t 
ju  extradirenel)crnid)t  fd)ulbig/bipu,gan^bcjnb(eti(I/  rotis 
d)csaber  em  honnercr  gftaimeben  fogtnau  nid)t  nimmt.  §tr* 
nerftmidjaucl)  in  folutum  on  3at)lung${Mttttroa$  (inlcrl/ 
ais  contrahirci  roorbtH ; (tngcbcii/  rociir.ber  Creditor  roifl/ 
btnabtrb^rocilcnLcx  barju  iroingct/  rocimctroa  bcr  Debi- 
tor in  Ungliicf  geraiben,  uno  nii&nnirbaatem  ©elbe  btjab» 
Icn  fmi. 

(l)  5)ic  Solutio  roar  cin  Modus  naturalis,  bit  jlcceftilati* 
iflttn  Modus  civilis  tollendi  obligationem.  SJlcmlid)  t $ 

fonte  gcfd)ci)tn  , baf  id)  bic  ex  ftipuiatu  fdjulbig  roorben  , 
roc!d?eabu  miraber  fdjencfen  fan|l , ober  c$  i|tan<t>fd)bn  eine 
Praeftation  gcfd)ct)tn  / fo  fflll  DW  itbrigc  remittirct  UhO  Ctlafs 
fcnroecDt».  2)a  oabcnnunbie  'Jiouicr  gefagei : Eo  modo  tol- 
litur obligatio,  quo  coaluit.  Nihil  um  natui  ale  eft, 

quam 


I 
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1 De  Aquiliana.  Jlipu/atione. 

§.  2.  Eft  autem  prodita  ftipulatio  , quae  vulgo  A- 
quiliana  appellatur,  per  quam  contingit, ut  omnium 
rerum  obligatio  in  ftipulatum  deducatur , & ea  per 
acceptilationem  tollatur.  Stipulatio  enim  Aquiliana 
renovat  omnes  obligationes,  & a Gallo  Aquilio  ita 
compolita  eft  .*  Quicquii  te  mihi  tx  quacunque  caufa 
dare  facere  opertet  oponebitve,  prafens  in  dietnve  aut  fuh 
conditione}  qua^umcunque  rerum  mihi  ttcum  alito  eft, 
quaque  adverfus  te  petitio,  vel  adverfus  te  perfteutio  eft 
eritvei  quodve  tu  mecum  habet,  tenes,  pojjides,  dolove 
malo fecifti , quominus  pojfideas » quanti  quaque  earum 
rerum  res  erit , tantam  pecuniam  dari  ftipulatus  t(l  Au- 
lus Agerius , fpopondit  Numerius  Nigidius.  Quod  Nu- 
merius Nigidius  Aulo  Agerio  fpopondit , id  habtrttne  a 
fe  auepium  Numerius  Nigidius  ? Aulum  Agerium  roga- 
vit. Aulus  Agerius  Numerio  Nigidio  .tcfeptum  fecit . ($) 

De 

quam  eo  genere  quidque  diffolvi,  quo  colligatum  eft. 

aBcnn  id)  mir  tum  ftipuiirti  foatfe  / unb  anbtre  roolft  »on 

bec  Obligation  lojjfftM,  fo  verbis  folennibus 

fltfd)e!)en  / ft'  Rtllfic  foqen : ^uod  ego  tibi  promifs  , habesna 
acceptum  t Habeo  acceptum.  0bCC:  Visne  > quod  promsfi , 
acceptum  ferre  i Aceepto  , Acceptum  fero.  Acceptum  ferre 
Cbtr  fcijftt  fo  triet , ais  declarare , folutionem  effe  fadtam , 
rtotictn  t l>af  cS  b<ja|)(({  ftt)-  vid.  Hadriani  Cardinalis 
Obferv.  de  lingua  Latina  , ttfl&Cr  oUU  3urifltfd)t  30&CUC 
crfldctt.  Oiim  tuolun  biciUoinernidjtljtlunlflffim,  mi ' 
nidu  in  iljrec  0pr  at)t  abgefaffer  «>ar , n>i<  c$  Der  JucdPc  hodie 
itod)  ma<tw mitfemer  9lra6tfd)<n  0pradx.  Sic  tollitur  obli- 
gatio ex  ftipulatu,  HRb  inaH  UMlUCt  (i  Acceptilationem , ait» 
JUJtigtn,  utique  effe  folutum,  nihilque  reflare.  D*t'i(l 
rid)l  perfidus , qui  non  folrit , cum  remittitur  debitum. 
Hodie  flefytt  (itO  tKttt  Creditore,  an  remittat  expreffe, 
an  tacite. 

(?)  @lcid)n)ic  a&tC  bU  Acceptilatio  tebigUcJ)  bi^StipuIationes 
aufbob,  unt>  eA boet) fommen  fonte  r ba|iid>aiid)  ex  emto, 
lpcato  &c.  fcbuioifi  »ac/  Qu-  tpij  roucbe  a Da  gti^iK»? 

Z t J Rcfp, 
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De  novatione . 

§.  $.  Pnrtcrea  novatione  tollitur  obligatio  ; vel- 
uti,  ii  id,  ejuod  tibi  Seju?  debebat,  a Titio  dari  fti- 
pulatus  fis.  Nam  interventu . novor  perlonar , nova 
n^feitur  obligatio,  & prii^ia  tollitur,  translata  in  po- 
fteriorem;  adeo  ut  interdum,  licet  pofterior  ftipula- 
tio  inutilis  (it,  tamen  prima  novationis  jure  tollatur; 
▼eluti % fi  id  , quod  tu  Titia  dejbcs,  a pupillo  line  tu- 
toris auctoritate  ftipulatus  fuejris , cjuq  caiu  res  amit- 
titur; nam  & prior  debitor  liberatur,  & pofterior 
obligatio  nulla  eft.  Non  idem  juris  eft,  ii  a (ervo 
ejuis  fuerit  ftipulatus.  Nam  tunc  prior  perinde  ob* 
ligatus  manet,  ac  ii  poftea  nullus  ftipulatus  fuiilet. 

. .»  :>  \ 

Refp.  Si  padum  de  non  petenda  intercefierat , {jattt  id) 

atrae  exceptionem , ba$  ttruflt  id)  nbec  bemeifcn , bec  atibecs 
rourbe  aud)  gcftbcct  / alfetmijle  mas  anberg  erfutiben  roerbtn, 

IDiCcgC.  Aquilius  guggtbacbf,  a quo  lex  Aquilta , dereSe 
inflituendis  fiftbumts  , fine  dubio  originem  habet. 

Utltt  tempore  Ciceronis  , homo  cautus 'admodum- 
romeoonilpciiiqaii^uth  fchrcibin/unhadgen,  mi  «r  in 
3 ure  gedtlDcrt  Naturaliter  ifl  ii  figniq , ba|)  ba$  debitum 

ex  «mto  per  folutionem  aufgdjobetl  R>utl){ , Qtlfiubet  Ca- 
fus  ifl  folgetibec : M^ius  fauffet  «in  $aufi , ba$  Pretium  i(l 
aii$q«!»act)t/  tMtcatojabUnfoa,  mia  «c  non  feinem  58«r# 
fdutfer  «cjl  Die  (&erod!)c  geleiilet  f)ab«n , DiefeS  mac&tt  nun 
0c!)roi«rigfetieti  / uno  ertuecfet  Lites , b«c  SCduffec  ill  «in 
Fourbe.  ©a  «rfanb  nup.  Aqjuinus  Dic  a&ionem  de  dola. 
SDiefer  raifonnirte  alfo ; 2)mnit  b«c  Sfduffec  n>«gen  be$  gc* 
fct)cl)eneii  unb  Der  prsetendipttn  ©erodbcleiflung  ferne 
©trokrigftitminbec  3al)lungmad)e,  fo  foUDec  58ecfduffec 

t)i«  obligationem  praecedentis  obligationis  ex  contraftu 
confenfuali  in  obligationem  ex  ftipulatu  transfunditcil 
fbnn«n.  Et  haec  tandem  tollebatur  per  acceptilationem, 
t)a  mulle  gtttagel  tt)«C0«n  : Visne , quod  tibi  debes  ex  emto. 
IccatQ.condufto , mutuo  &c.  ut  debeam  ex  ftipulatu  t Volo. 

, Visne  , quod  tibi  debeo  ex  dipulaiu , acceptum  ferre  ? Acce- 
' ftum  fere.  rtac  b!«  ftipulai\o  Aquiliana  ; baS  facili- 

tirce  bi«  Commercia.  SLOir  braucbcu  bieff$alle$md)tib«tm 
bepn^gdt  paftum  |Q&j«l,  ftipulatio.  » 

✓ (4  W' 
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Sed  (i  eadem  perfona  fic,  a qua  poftea  ftipuleris , ita 
demum  novatio  fit,  fi  quid  in  pofteriore  ftipulatione 
novi  iit : forte  li  conditio  , aut  dies  , aut  fidejullor 
adjiciatur,  aut  detrahatur.  Quod  autem  diximus,  li 
conditio  adjiciatur  , novationem  fieri , fic  intelligi 
oportet,  ut  ita  dicamus  factam  novationem , ii  con- 
ditio extiterit : alioqui  fi  defecerit,  durat  prior  obli- 
gatio. Sed  cum  hoc  quidem  inter  veteres  conftabat, 
_ tunc  fieri  novationem,  cum  novandi  animo  in  fecun- 
dam obligationem  itum  fuerat : per  hoc  autem  du- 
bium erat,  quando  novandi  animo  videretur  hoc  fieri, 
& quasdam  de  hoc  prtefumtiones  alii  in  aliis  cafibus 
introducebant:  ideo  noftra  procellit  conftitutio, 'qiiar 
apertiilime  definivit,  tunc  folum  novationem  prioris 
obligationis  fieri , quoties  hoc  ipfum  inter  contrahen- 
tes cxpreilum  fuerit,  quod  propter  novationem  prio- 
ris pb  ligationis  convenerit.:  alioqui  & manere  pri- 
ftinam  obligationem  , & fecundam  ci  accedere  , ut 
maneat  ex  utraque  caufa  obligatio,  fecundum  noftrje 
conflitutionis  definitionem , quam  licet  ex  ipfius  le- 
ftione  apertius  cognoicere.-  (+) 

De 

(4)  Nevctrt  ficiffct  novam  obligationem  facere,  mutare.  2)t«* 
fe  Novatio  gef(tid)f  auf  jroeuerlei)  3frt : 1)  ut  caufa  f.  obli- 
gatio, l ) ut  perfonae  obligatae  mutentur.  «Tflt  ift 

wiefit  ju  btgrciffeii , ba  man  3.  <£.  «in  debitum  ex  emto  in  cin 
debitum  ex  mutuo  mutiftt.  Novatio  neccjaria  five  lega- 
lis fit  per  litis  conteftationem , ba  id)  de  novo  fd)llll>i<J 
IBCrbt-  vid.  DiJJert-.  meade  litis-canteflatione  cemmoda  ple- 
rumque &c.  Novatio  in  fpecie  fic  dicta,  de  qua  h.  1.  agitur, 
6«fUt)«t  tHirill , quando  obligatio  mutatur , e.  g.  ex  depo* 
polito  mutuum  & v.  v.  6$  ifl  «in  gcofftr  untecfdjeib,  benn 
in  depolito  bUibd  deponens  dominus , fecus  ac  in  mutuo 5 
in  mutuo  tDtFb  fCttlC  culpa  praedicti  / ur  in  depofito.  Si 
dies  aut  conditio  aufertur,  etiam  vocare  potes  novatio- 
nem. 9io«in  man  mu|i  btutlicb  exprimiren,  baf  «$  ein  an> 
6«c«c  Contrad  fet)nfoQi  b«nn  rotnn  «g  niefit  exprimictt  ifi , 
bUibtt  DCC  Contraft  in  prima  forma  , $b(C  «6  (fi  Novatio 

Z z 4 im- 
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De  contrario  confenfu. 

- §.4.  Hoc  amplius , cs  obligationes,  quae  con- 
fenfu  contrahuntur,  contraria  voluntate  dillolvun- 

tur. 


impropria  Novatio  ttl U|j  fllfo  exprefie  unt»  animo  no- 

vandi geflbefjen;  beiltl  menn  ict)  animum  novandi  nid)t 
fcabt,  |o  bletbet  bie  alte  Obligatio  au#  no#  in  irreti  jtcdtf» 
tetl/  Ultb  fOtlHcn  jnnt)  Obligationes  juglil#  5e(Iel)en  / ve- 
tus obligatio  manet,  & nova  accedit,  roel#e$  man  eiltC 
Novarionem  cumulativam  netltiet.  £abe  t<t)  dbCT  animum 
novandi  gtljabt,  fo  t>6cet  bie  alte  Obligatio  auf.  3unt 
dftbern  (]ef#iet)ei  eine  Novatio  per  delegationem , ba  nid?t 
bie  Caufa,  bie  Obligatio  oD<C  bec  Contra&us  felbfl  / feti* 
bem  bie  perfonx  obligatae  mutiret  IBCrbCtl-  j)ec  Cre- 
ditor ©icb  t>ier  an  einen  anbecn  oermiefen  , vel  debitor 

mutatur  , ba  ©it'D  btC  debitor  liberifet  a primo  , qui 
exprorwifit,  lltlb  dfl  beti  fecundum  DCCIDiefeil.  Tres 
concurrunt  perfonar,  delegans,  delegatus,  delegatarius , 
linguli  confenriant  necefle  eft,  Sgort)eC  ©ac  |)CC  primus 
beti  tertii  creditor,  nuit  ©icb  e*  btr  fecundus  ; oortjec 
War  bec  primus  fecundi  debiror,  nUfl  ©icb  t&  feee  ter- 
tius, creditor  .mutatur  & debitor,  bCC  tertius  tDtCbTlUC 
expromittiret  a primo , J)jngegetl  ©icb  eC  ein  debitor  fe- 
cmndi,  ber  pnmus  (>at  nidhtfi  me&c  an  ben  tertium  jg 
forbern  , ©oi)l  abec  bec  fecundus,  ©abero  tfl  bie  Ex- 
promiflio  ein  pars  delegationis  , mutatur  enim  debitor. 

M*vius  debet  Titio  loo.  fl.  ex  mutuo  > Cajus 
expromiuicet  pro  Maevio  unb  nimtnt  bie  <S#ulb  auf  fict>/ 
nun  1(1  Maevius  nit^t  mel)C  Debitor,  fonbecn Cajus „ bec 
Contraftus  mutui  abec  bleibef.  $ecnac&  fan  bec  Debi- 
tor unb  Creditor  JUylei#  mutice!  roecben  per  delegatio- 
nem! 3-  <£•  Primus  id  Secundo  100.  Stl^lC-  fct)lltl>tq  / 
Secundus  abec  i|l  bcm  Tertio  aucb  100. 3i#ic.  f#uibig. 
2)ec  Secundus  fnget  btm  Tertio,  ba$  #ttl  bec  Primus  an 
ftine be3 Secundi  flattja&lenrooUe/  ob  ec  t&n  annebinen 
uitb  mi#  dimitucen  irofle?  ®pci#t  ec  3 a,  unb  acce- 
ptirei  ben  Primum  ju  fcinem  @#ulbnec/  fo  tfl  bie  dele- 
gatio geffbe^en , fic  Primus  fit  debitor  Tertii,  baeCDOC* 
bec  debitor  Secundi  ©ac/  unb  Tertius  fit  creditor  Primi , 
ta  ec  POCfter  Creditor  Secundi  ©ac/  & fic  Secundus  li- 
beratur a nexu.  (£1  fOBWUf  fllfo  btl)  bec  Delegatioue 


Quibus  modis  tollitur  obligatio.  729 
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cur.  (5)  Nam  fi  Titius  & Sejus  inter  ie  confeqferint , 

ut  fundum  Tufcul  anum  emtum  Sejus  haberet  centum 
aureis : deinde  re  nondum  iecuta  ( id  eft , neque  pre- 
tio folutOj  neque  fundo  tradito)  placuerit  inter  eos. 


ga«;trltl) cor/ debitor  mutatur, fi  expromiffio  ,unt)  btrtC? 
fit  debitor  IDirl)  plane  a neru  debendi  dimitdret  / Utlb  ifl 
OlfO  praeter  Expromiffionem  nod)  Remiffio  debitoris  primi, 
Uni)  IXrgUldjen  Delegationes  muffttl  ebtnfaflg  exprefle  ge» 
fdxbtn.  differiren  abtc  Dic  Delegationes  a Ceffiomlnts , 
ob  fc()0n  folefte  Jure  Naturas  (cttlCd  Unterf(|)CiD  Da&cn.  Cedere 
ifl fo oiel OlS mandare , ceffio  non  eft  novatio,  fonbCUtnuC 
tin  Mandatum , 3.  g.  Primus  jjl  .Secundo  i o o.  £i)fll<r  fC^lll» 
fcifl,  Secundus cedicet DC01  Tertio,  tDCtl CC  il)m  fdjulDig  tft/ 
btn  Pnmum , tiajj  tc  Dic  $d>ulb  Det)  fel&iqcm  «infotDcre-  Sr 
ifi  feinCeffionarius.unD  roit  fetn  Mandatarius,  Dtr  Primus 
IWfift  debitor  ceifus.  ©a  njicD  mill  in  delegatione  btr  De- 
bitor delegans  plane  a nexu  liberirtl , UHb  btCfCC  liberirti 
flintn  delegatum  plane  a nexu.  £>tcr  qbtr  inCeffione  QU 
fttitbW  biefea  nicbl  i btnn  bet  debitor  ceflus  bkibct  b«m  Ce- 
denti bennort)  fdjulbig , rotnn  trben  Cefiionarium  niditbif 
jabUt.  ©itftr  foubert  bie  @ CbulD  nomine  meo  tin , Cedens 
tinbCefiionarius  habentur  pro  una  perfona.  $)eC  ailDCfC 
t|l  nur  tlttitl  Mandatarius,  unbfo  lange  bec  Debitor  ceffionem 
fatftam  tllttU  D>Ct^ , fdtt  i<b  flW  principalis  debitor  flggeu. 
Slaib  bttn  Jure  novo  ifl  «sjroar  unbiaig,  roenn  i<b  bem  anbern 
nicmc  @d)ulb  cedi»,  unb  icD  roio  fic  botb  roieber  forbtrn,  «bet 
btcalttn  juriiltn  ba&tn  ts  nur  ali  ein  Mandatum  artgefebtn , 
n>tctt>oDI  cfl  fcut  ble^  Mandatum  ift/  fonbern  twnn  ieb  fagt: 
bin  unb  forbere  Dtcfc  @d)ulbein  / fo  ifl  ti  ein  Manda- 
tum j rotnnid)  abtr  banu  fage : Unb  bitfe  @umm<  roiil  id) 
- bir  fdxncf en , ifl  e!  fein  Mandatum  mei)r , fonbtrn  mein  Jus 
ifl  Dtrlobrtn.  Pufsndorft  fyat  betoegendefendirti/  obec 
9lei(b  b(U  Ullterfdkib  bt$  juris  civilis  unt)  naturalis  rooblgc* 
wufl,  baf  bie  Delegatio  unb  Ceffio  nad)  bcr  ajernuuffi  met.- 
flenl  einerlet)  feijn-  3<b  babt  ibn  contra  Hertium  defendi- 
ret.  Titius  baj  aud)  ftbon  fltfeben , Barbevkac  hat  ibn 
nicbt  defendiret- 

(?)  ©enbiefein  §.ifl  lumercfcn  , quod  res  debeat  eiD?  adhuc 
integra,  ut  a contradu  recedi  poffit.  £}g-  finb  ei * 
Itifl  QWfltn  dnel  JfauffS  / fed  implementum  hondum  eft 
faftum,  {$  ifl  fln®<lten  bel  Venditoris  ftjnt  Traditio  qu 
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ut  difcederetur  ab  ea  emtione  &c  venditione:  invicem 
liberantur.  Idem  eft  in  conductione  & locatione,  & 
in  omnibus  contractibus,  qui  ex  qonfenfa  deicendunt, 
ficut  jam  dictum  eft.  (6) 


i H 


IN- 

1 


fd)tf)tn , nod>  au  ©eilcn  btg  Emtoris  bag  Pretium  btja&ltf 
irorben ; alfo  f onneii  n>ir  bon  bcm  ftauff  roitbcc  abtreten  con- 
trario confenfu  5 Uti  enim  Emtio  confenfu  folo  coaluit) 
ita  etiam  folo  confenfu  diflolvitur.  ^itigtgtn  flb{C  tbCnn 
*r©ctfduffer  bag^aup  mtctradi«(,  unt)  itt>  i^m  ba^  Pre- 
tium beja^let  t)abc  / ba  id  con  btttl  implementa  ContradFus 

iiid)tg  tntbr  ubcig ; roolte  aber Der  SBerfdiifftr  fcin  £au|i,  unb 
ter  ftdufitrfcin  Pretium  rpieber  t)aben , forourbebiefegttne 
, Sjatr^IKUC  Emtio  Venditio  fu>n.  !Dtnn  WClin  ein  Contradi 
folo  confenfu  foii  aufg«i>obtti  mecben , fo  mp  auct)  nur  fo- 
lus  confenfus  nod)  Da  > In  hoc  polteriori  cafu  vero 
' plus  acceffit , quam  confenfus  folus.  ‘ 

(6)  Praeter  hos  alii  adhuc  dantur  modi  tollendi  obligatio^, 
nem  , v.  g.  confufio , rei  interitus  , praeferiptio  . de  qui- 
bus in  Digcflis  & Jure  Natur*,  v.  g,  debeo  Cajo  100. 
thal.  fed  is  me  haeredem  facit , & ceiFat  debitum  j i (t)l)a= 
fcertuf Titii  $au£  «tue  Servitut,  id)  faufft  «g  / res  propria 
nemini  fervit,  fed  omftia  facit  jure  dominii,  Ludovicos 
XII.  Rex  Galliae  debebat  Genuenfibui,  deinde  Genuam 
occupabat , ba  fagie  er : bbret  bie  ©djulb  aaf , id)  fotnv 

fd)tflStcGenua,  mihi  nihil  debeo.  ©0  i(l  Cg  fllld)  mit  DtC 
fymbolica  foiutione.  ©etlfl  IllUp  IIMW  Dag  @tlb  DOrjat)ltn/ 
obtc  rem  in  folutum  qeben  ; rocnti  titier  cg  abee  nidn  an? 
tufomen  mifil , depono  in  judicio  & liberor  ab  omnibus  ac- 
cefforiis.  Georg  Schvlz  in  ssjinen&trg , em  it’tjflld)tC  ‘jUo 
rifl  / bcr  in  ©ad)fifd)M  ©ad>m  roo()l  erfabren , aud)  ad  jus 
Feudale  gtfdjriebCll  , t)«  (intn  Tradat  de  foiutione  obbgd- 
tionis  Bcrftrtiget.  Qui  Romana  fcire  vult , legat  Franc. 
fiORPNTis  D,ff,  de /elutionibus , £c  Barnab.  Brissonium  de 
hac  materia, 
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CUm  fit  Qxpofitum  fitperiore  libro  de  obliga- 
tionibus ex  cantra&u  & quali  ex  contractu  ; 
fequitur  , ut  de  obligationibus  ex  maleficio 
(&:  quali  ex  maleficio)  difpiciamus.  Sed  & illa’ quidem 
(ut  liio  loco  tradidimus)  in  quatuor  genera  dividun- 
tur ; ha'  vero  unius  generis  funt  •,  nam  omnes  ex  re 
nalcuntur , id  eft , ex  ipfo  maleficio  : veluti , ex  fur- 
to» rapina,  damno,  injuria,  (i)  , 

' De. 

(0  X)it  fROttUl'  fiatten  Ctnc  General -Hypothefin  : Obligatio 
nafeitur  vel  ex  contradu , vel  ex  delido.  (9UKt)n)U  (tbtb 
t)it  Contradus  iibtC&aupt  in  Veros  jjnb  Quali  - Centradus 
«ingttfieilet  nnirpem  alfolficilttnfte  aucfi  bi«  delida  in  Vera 

Ullb Quali- Del ida.  OeltHum  verum  j|t  , quod  ex  vero 
dolo  oritur.  Quoji-  Ddttlum  eft , quod  non  ex  dolo  ve- 
ro , fed  ex  culpa  oritur.  Conf.  Borhmek  de  /itionibus. 

SEBcnnmcui  bie@ad)efubtil  anftfientwa , fo  ftnD  aaedeiiAa 

vera;  Denti  culpa  tfl  titlt  Ncgligentia,  qui  culpam  commit- 
tit, facit  aliud,  quam  quod  facere  debet.  ’ Negligentia 
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Definitio  furti . 

§.  i.  Furtum  cfl  contrectatio  fraudulofe,  lucri  fa- 
ciendi gratia,  vel  ipfius  rei,  vel  etiam  u(us  ejus. 


legibus  elt  contraria  5 tt>orjU  bu  «5«!  tint  ^flkbt.ex  lege 
f>a(i , unb  tf)ufl  cg  nidji , ba$  fubrtt  aliquid  ex  dolo  mU 
l't<b/  nuc  ifl  bicfec  dolus  nid)t  fovifibie,  ba^rbtunntcnel 
bie  alttn  3uri(lcn  nur  cin  Quafi-Deiidium.  0o  flaccf  ifl  rt 
aroarnidjt/  alSmemi  id)  ex  prozrefi  foanbtU,  e.g.  anflail 
bafi  ict)  roatfjen  foti  / Kblafftid) , inbetTen  f«aiba$8i<i)t  bcrun« 
ler  / unb  junbet  ba$  $aufi  an-  ©arum  nenntt  man  ba$  ex- 

cufationem  ftulti  dicere  : Non  putaram ; refolvicet 

ftd)tnblid)  afles  in  cineMalice , nur  baji  eint  grofitr  ifl , ali 

bie  anbCCJ.  BeliCU  vera  iterum  funt  vel  Publica  vel 
Privata.  (Jill  Deliftum  publicum , quod  frequenter 
Crimen  audit,  eft,  quod  tendit  ad  laefionem  privatorum, 

unb  mennein  lex  publica  uorbanboj  ifl , bcrfoldxi  ^tcbic* 

fCf.  Hinc  Romani  populares  a&iones  permifere.  23«l) 
jebem  deiifto  publico  Ijabcn  fle  eitien  befonbern  Legem  qu 
tabi.  $>trgltid)Wt  roar  r»  g-  I>rx  Corneli»  de  Sicariis,  Lex 
Julia  de  adulteriis  &c.  ©eefeS  nmnlt  man  befirocgen^- 
naria  crimina,  tOtil  man  ex  lege  bU  Parnam  mufU-  Ex- 
tracrAinaria  vero  crimina  erant , ubi  poena  arbitraria  ob- 
tinebat. SBofein  lex  publica  tiorbanben  roac,  baSntnn» 
• Ittt  fit  tin  deliftum  privatum , quod  fcil.  tendit  ad  lsefio- 
nem  privatorum.  ©abin  gebocct  furtum , n>ot>on  in  biefcm 
£iml  gebanbelt  njtcb-  3Benn  man  qrunblid)  oon  bec  ©adx 
rtben nuil/  fo  ftnb eigetultd)  aOeDeiida  publica,  mtttn  fj$ 
bie  Republic  beren  annefomen , unb  e8  bod)  aufinuflen  roifl. 
S)al)tco  babenaucbbuSBelcferbie  deiida  auf  unierfduebene 
Slrtangefeljen  / uno  ba  ifl  f furtum  bct)  btn  Btuiftbtn  ein 
deliftum  publicum  obCC  crimen  qcmcfctl-  ©a$  91ufl)eil<f  tU 

ifl  btt)  btn  ©cutfdmi eint  alit  ©traffe , bic  ©adjfen  fonbtrlid) 
babe»alle$g«l)en<fet.  2B<r  btt)  unfi  iliet)lel , t)at  inigentem 
, bingtgen  btt)  btn  tornem  roar  tin  anbtctc  Ratus  Rei- 
publica:.  9?et)  btn  9lbmern  ibai  ba$  Furtum  nid)t  fo  biti 
©t&aben  i btnn  bie  $anbrotrtfl . fitutt  mareti  Jtnec&te,  bie 
homines  ingenui  iraren  mtilleni&eill  rticbunb  bet)$8erm&s 
gen/  mclcbe^btij  ben^ubtntfienfo  gemefen-  23«c  flcU>l,tt)at 
fokbeg  tntmtbtr  ex  avaritia Obtf  luxuria.  ©afat  faflttn  bit 
2iwmr;  Furtum  ifl imactim  res  mali  exempli,  unb  milfl 


p£  Obligat.  qu«  Ex  del.  nasg.  7 $ $ 

polteffionisve  : quod  lege  naturali  prohibitum  eft 
admittere.  (1)  ' 

Etymologia, 

§.  2.  Furtum  autem  vel  a furvo , id  eft  , nigro, 
dictum  eft,  quod  clam  & oblcure  fiat,  & plerum- 
que nocfe : vel  a fraude , vel  a ferendo , id  eft,  au- 
ferendo : vel  a Grxco  lermone  , quod  ap- 

' pel- 

» fltjlraffef  rocrbtn  ; «flein  n>a$  c£ bag  Publicum  aro? 
an,  wnndner  btilobUuroirb?  ©arutn l)<Mftd)bcr 55e|lfif* 
l«ie  nt€t>t  beffer  in  21d)t  (ponunto  ? &8ifl  «c  Satisfadion  t>a* 
ben , fo  mag  tc  ben  Pieb  ocrClaqvn , btc  roucbe  b«tn  priva- 
tim  getirnifi , unb  snuflc  bem  23sflot)lencn  duplum  reditui* 
ren.  i8«u  un$  aber,  bh  furtum  (iit  crimen  i|i,  rotet)  bet 
$>icbbod)  noct)  publice  6«(lrflff«t/  rotitn  «r  aud)  gldd)  betit 
nnbwn  fetnen  £d;<iben  ufcfjtt*  (luno  alfo  ben  beti  Dio* 

mera  / ob  ftC  baS  furtum  pro  crimine  unb  delido  publico 
fialten  tuolutt , ober  nict)t ; gUid)roie  |le  Denn  aut!)  fcas  furtum 
manifeitum  mit  Dem  tobt  obemenigifenS  rnit  $ruge!n  be» 

. jttaffet , tote  Okaco  , ba  feine  9Ithtnimf«r  riert)  arm  roarett- 

Conf.  Aul,  Gellii  NoS.  yittoc,  Ub.Xl.  Cap.  18.  Bynrers- 
hoek  Obferv.Lib .3.  Cap.  16 • 

(2)  Qu.  Quid  eft  furtum  ? Refp.  Eft  contredatio  fraudu- 
lofa  rei  aliena;  invito  domino  fada.  Ergo  cogitationes 
folsc  & conatus  non  faciunt  futem.  3BcnH  b(l)  Dtfl  ;ll5* 

metn  <uid>  tin  Jbtrl  it»  dimmer  tjcfunoen  tourtte , roar  <c  bod) 
fein  fur.  35ei)  uni>  toicb  bitfeS  arbitrarie  aetlraffct ; btp  bttt 
9t6mcmcbccni0t;  benn  id)  fonte  ia  ftituMimationgebcn- 
StCo  fem  fimplum  j|i , ba  tjl  aud)  fein  duplum,  igg  mug  ai* 
fo  revera  contredifet  Ullb  de  loco  moliret  fetjtl/  Da$  i)tij* 
ftt  cbert  Contredatio.  £)Ctnim  $ bie  Jrage : An  detur  fur. 
tum  rei  immobilis?  (gintgcfagten:  Si  furtum  derivatur 
a ferendo,  fo  |jl  (S  flat,  quod  res  immobilis  furto  fub- 
trahi  nequeat  } roiirbC  tS  OtXC  a furvo  deriviftt , fic  etiam 
rei  immobilis  fieret  furtum.  S8(l)bt  Cbeileabtcgrunbttttt 
ibre  Controvers  6(o#  auf  bit  Etymologi*,  tuorart  mc&f » id  iit* 
g«.  Sed  placuit  Jcstimano  , quod  rei  immobilis  non 
•fiat  furtum  i exiftimavit  enim , contredationem  ablatio- 
nem  elfe  debere.  S*d  alia  datur  adio  contra  eum  $ 
‘ qui  in  re  immobili  me  turbat.  f 

' - O)$?oii 
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pellant  fures.  Imo  ScGraeci  a ferendo  <psJ^a?  dixe- 
runt. ($) 

Divijio, 

§.  3.  Furtorum  autem  duo  funt  genera .*  manife- 
ftum , & nec  manifeftum.  Nam  conceptum  & ob- 
latum , lpeeies  potius  a&ionis  funt , furto  coharrcn- 
tes,  quam  genera  furtorum , ficut  inferius  appare- 
bit. Manireftus  fur  efV»  quem  Graci  ijr’  durotPapu 
appellant;  nec  folum  is,  qui  in  ipfo  hirto  deprehen- 
ditur , fed  etiam  is,  qui  in  eo  loco  deprehenditur,  quo 
furtum  fit:  veluti,  qui  in  domo  furtum  fecit,  & 
nondum  egrellus  januam  deprehenfus  fuerit ; & qui 
in  oliveto,  olivarum ; aut  in  vineto,  uvarum  furtum 
fecit:  quamdiu  in  eo  oliveto}  aut  vineto  deprehen- 
fus fuerit.  Imo  ulterius  furtum  manifeftum  e it  ex- 
tendendum, quamdiu  eam  rem  fur  tenens  vilus  vel 
deprehenfus  fuerit , five  in  publico,  live  in  privato, 
vel  a domino,  vel  ab  alio,  antequam  eo  pervenerit, 
quo  deferre  vel  deponere  deftinallet.  Sed  fi  pertu- 
lit, quo  deftinavit , tametfl  deprehendatur  cum  re 
furtiva,  non  eft  manifeftus  fur.  Nec  manifeftum 
furtum  quid  fit,  ex  iis  i qua:  diximus  , xntelligituc. 
Nam  quod  manifeftum  non  eft,  id  fcilicet  nec  ma- 
nifeftum eft.  (4) 

* Dt 


(3 ) 5Ran  fiat  Diti  ubtc  t>ii  Etymologie  gefirimn.  €$  fiaben 

tilligt  gtltltuntl  / furtum  dici  a ferendo > id  eft , auferen- 
do, vel  a Graeco  fermone,  quo  appellant  fures, 

imo  & Grstci  *x«  7»  (pip»  (pZ^xt  dixerunt.  !&tnnt>UHt) 
Dtn  diaieftum  in  9Itapoli$  unt)  ©icilien  ijt  bie  Ifaieinififit 
©praefit  fo  gtbrtififtlt  njorbeu , t»ie  Salmasius  de  lingua 

. UeHenijlica  jeigct.  9Int>«CC  fiingcgttl  detivirttn  furtum  a 

*,  furvo , ab  obfcuro,a  nigro,  ab  atro,  a tenebris,  Conf. 

, Varro  Rerum  dtvin.  Lib,  14,  Gellius  l.c.  jV^enagius  in 
■Amoma,  Jur.  Ov.  Cap. } 9.  voc.  furtum.  '1 

(4)  roicbdbtr  Furtum  citigttfitiUt  in  Manifc/tum.UVib  ntn* 
mnifefium,  Mnnj/ejfum  i|l*  WtlB  IBM  fittl  £>icb  ilbcc 
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De ' furto  concepto , oblato , prohibito , non 
• exhibito. 

$.4.  Conceptum  furtum  dicitur,  cum  apud  ali-* 
quem  teftibus  pro.’ (entibus  furtiva  res  qua' (ita  & in- 
' venta  lit.  Nam  in  cum  propria  actio  coiiftituta  ei>, 
quamvis  fur  non  lit , qua’  appellatur  concepti,  * OlS- 
- ’’  latum 

Der  3tl)a(/  fV  «u7 e(pi^u,  Qtllliffl,  in  ipfo  a&u  , in  ipfo 
ferendo , ba£ man gemig  roei£ , ba|i  er Der ©ieb ili  furtum 
non-mamfeftum  j|l,  menn  Der  .Diel)flai)l  beuntid)  oofibracdr  ift, 
bagmanDenDieb  imbifobalb  nnDaiiffrifcder  Sbat  crwppet/ 
fonbcrn  Da  cr  es  frhoit  tn  fein  (SRtMdrfam  gtbracdt  f<Semi 
man  Dem  ©lebnaedlaiiift,  i|i  «s  mamfeifum,  & punitur 
quadruplo,  non-manifelhim  duplo,  DkaccJ , Adienien-  1 
lis  legislator,  fures  rhorre  puniebar ; Solon  poenam  dupli 
COnftituit.  Hinc  Gfconus  putat,  eum  leges  Mofaitas 
noviffe.  5ibec  Die  iUomer  dnbtn  Daoon  nicfts  gcnmfi , fon* 
Dernjltllraiirenanfangs  natbDm  Legibus  Decemviralibus 
furem  manifeltum  m(t  Dcitl  XoDe  , fOUCerlub  fi  cum  telo 
aut  die  aut  no&e,  veniffet.  ©ic  Servos  t)a6;n fit ODneDeilt 
gedratft/  fi  telum  habuiflent,  morte,  fi  non  habuiflent. 
fuftigatione.  Praetor  autem  ex  aequitate  Solonis  leges  " 
invexit,  & furem  manifeftum  quadruplo  punivit.  Di- 
cis: ^arumdabcnftebenneinenUmeifcdeiDgemaidl/  Ma- 
nius fur  ift  bocd  nodj  fein  raptor , rearum  dat  man  idit 
aberdartergeuraffet?  Refp.^ier  jmDbieBocftoresen  peine. 
einige  fagen , Das  fet)  Die  Urfatde  s Der  $6bel  dabe  immec 
flroiTtrn  2U>f<deu  oor  Diefem  ©tebe,  a!$  Doreinemembern; 
iji  ancd  gefddrlirder  / Da  er  nicdt  <irimal>l  uberleget , ob  er  moed* 
tt  aterapirct  roerben , oDer  nicOf  2Benig|len$  maedef  ft<&  Dec 
Dobef  emen  fcdltmmern  Concepe  t>on  idm*  aiber  Alex.  Chas- 
«an^us  fagei , es  fei)  ni<dt  gefefoen  roorben  auf ben  furem , fons 
Dcriiauf  Die  compenfationem  vigilantia:  & diligentiae,  Ddfi 
Der  rfo  vigilant  gemefen/  imbidn  attrapiret,  folle  medr  da* 
ben  tanquam  praemium.  Secundo  cafu  frt)eilie(  Der^hll^  > 
derr  lieberltcd  iu  fct>n-  ^an  fau  bepbe  Raifom  merefen-  Qu. 
SGBorimi  ilraffen  mic  aberben  ©ieb  am  teben  ? Rdp.  un» 
fere  ©ie&e  ftnb  mci|>  arme  ©cb«lm«  / Da  friegt  man  nicdt  fi»-  ’ ' 

pium,  geftdmtic,!;  duplum  ober  quadruplum  nmDff.  In 

Republica  Judaica  roar  fein  9lrmer;  roenn  einer  flabt,  fo 
tdflt  <?  ts  ex  infigni  avaritiae  ftimulo' Da  fofltt  Itian  idn 

• • ■ • ■ . ait» 
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latum  furtum  dicitur,  cum  res  furtiva  ab  aliquo  tibi 
oblata  lit,  eaque  apud  te  concepta  fit.  Utique  fi  ea 
mente  tibi  data  afuerit,  ut  apud  te  potius,  quam  apud 
cum, qui  dedit, conciperetur.  Nam  tibi, apud  quem 
concepta  fit,  propria  adverfus  eum,  qui  obtulit,  quam- 
vis fur  non  fit,  conftituta  cft  a£fio,  qua;  appellatur 
oblati.  Eft  etiam  prohibiti  furti  a&io,  adverius  eum, 
qui  furtum  querere  teftibus  pra;  lentibus  volentem 
' prohibuerit.  Praeterea  pcena  conftituitur  edi£to  Pra;- 
toris  per  a&ionem  furti  non  exhibiti,  adverius  eum, 
qui  furtivam  rem  apud  le  quaditam  & inventam,  non 
exhibuit.  Sed  ha-  atitiones,  Icilicet  concepti,  & ob- 
lati, & furti  prohibiti,  nec  non  furti  non  exhibiti, 
in  defuetudinem  abierunt.  Cum  enim  requifitio  rei 
furtiva;  hodie  fecundum  veterem  oblervationem  non 
fiat ; merito  ex  conlequentia  etiam  pr.efata;  adfiones 
«b  ulu  communi  receflerunt : cum  manifeftum  fit, 
quod  omnes , qui  fcientes  rem  furtivam  fufceperint 
& celaverint,  furti  nec  manifefti  obnoxii  fint.(j) 

/ , , „ tcena. 

olfo  uic&t  fceffer  jucfitigcn-  ©it  ©«ftfctwi  fonDerlicfi  bie  @acb/ 
fcn  babtn  anetnafil  Die  ©ic&e  gft)angtn.  Wittekindos  fiat  <u 
ntn  ‘J)ftcbC:Dtc6  btncftn  laflfen-  SBtqtn  Ditmaro  Mersebor- 
censi  bafj  / ba  Henricu$  Sanctos  au3  5 wncfrfitb  nacb 

eacbftngtgangen,  man  cincn  ©icb  baibencfcn  rcoflcn  / btn 
a&cc  b«c  ftaofer  pardonnirct-  ©ie  3ioimc  fagten  anfangliib, 
»icf£t)on  Daoon  eiroa^  gcmel&ef  roorDen : Si  fervus  manife.  v 
ftus  fur,  morte  puniatur,  fi  ingenuus , fuftigetur. 
furtum  manifeftum  ifl  f ttxlrffec  getfraffct  roorben , weil  (in 
©ieb,  mtlcbcc  deprehendictiroicb,  t)icl  &eri»(g(ntt  ju  fegn 
f^eincf , unbeimn  gcolTernAffeAum  furandi  t>cu , j.e.ber 
cirtcm  ouf  offentlidjem  SKarcfi  obet  bep  £aqe  etmas  fliefilti. 
defiat  jroaebie  intention  nic&t , flcf)  attrapiren  iu  lajjen , tc 
hdii(bief^ab(rauct)<l)(rbcfucct)i<nf6nn(n/  ba&tcifl  eS  tine 
bcflo  groffere  2kcn>eqcnl)eit.  (Sin  furtum  non-manifeftum 
ater  matjjci  feinen  fofc&tB  Fracas. 

(5)  5Btnn  i)icc  de  furto  concepto , oblato  % prohibito  is  no» 

[o  w Moy  th©wa«w  i»  m. 

aU 
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<d  Stmuchiutn  obfervirtt/  ba|j  / reerm  moli  Dit  @acf)c  re<Dt 
anfabe  / folrtjt  in  bec  £bat  fciru  divifiones . fonbern  nur  oer» 
ftDtebent  denominationes  obec  relationes  rodretl,  ObeSfcDoil 
t>ie  Dolores  fur  divifiones  geftalicn-  ©enn  bet)  ben  ^6» 
mcrii  reae  (1)  ein  furtum  onceptum. . re  enn  ic&  beuDem 
antiten  furtivas  res  geftmDeri  / concipirel,  i.  e.  concapittt 
Dane-  UnD  Da  tnan  &icr  bcfonbcre  formulas  Drau^te , e.  g. 
■A£°  contra  te  furti  concepti,  fo  |)ai  mail  bal)«f  bcneiintl» 

vid.  Bkissonivs  de  formulis,  (1)  Adio  furti  oblati  gjtnd 
Otcber  Den/ttligen  / cujus  fatfto  effe&um,  ut  quis  concepti 
ageretur.  3.' Maevius  ()<u  gt (lo t)Un / UHb  btiliget  Dit 

ftoblenen  8acDen  DeimliiD  iu  Titii  S)au$,  bec  nidjts  Daoon  ge* 

lOllfl.  Con£  Brissoniws  loc.  cit.  ())  Aftio  totti  prohibiti 
flienq  reieber  ben , Der  ba  &erre<br(e , ne  apud  fe  inquire- 
retur , ro« Ic&cS  5ep  benen  3l6tntrn  |'o  gar  Dic  Principes  in  iform 
^auftrn julicjfen / in  ipfutn  palatium,  in  hortum  Caefa* 
ris  inquifitores  veniebant,  bamit  ja  niemanb liet)  rocigcctt 
tnodjtt  i Da  bmgegcn  Dic  #au£fwDung  Cxp  uni  eiroaS  fci)impf* 
ItcDci  tft  / unDfcirm,  fonbcrlicf)  i^eimn , Die  fonji  inExi- 
fiimation  flei>en  / Darju  geffDriiien  roirD?  (4)  as  io  furti 
non  exhibiti,  recimman  Dei)  cincm  gcfudiet , unD  cr  bie  rem 
furtivam  nicDt  exhibiren  rooflCIl.  finP  aber folctc  Tormu- 
I*  fltren  JU  Justiniani  Jitittll  ni(t)t  inc&r  Ubii*  gcroefen. 
SBeuti  minbcrglctcbcnlnquifition  gefebatye  / foitiujlenTeftes 
tabep  fctjii.  SBeo  Diefer  ©elegenbeit  fommtaucb  Die  'mquifitit 

ptr  Uncem  6-  licium  JU  trfidrtn  DOr,  reacilbcf  adt  Commen- 
tatores lnjlitutienum  U[lD  Theephili  difputirU  |>rtbcn.  U* 
<ium  Dciffci  velli  mentum  lidoris,  De/lllCigcf(t)aDc  per  lido« 
res , Dic  trugen  cine  lancem  ■,  lanx  bcijfti  cint  2Baage,  reor* 
dUfficglcicD  Das  legfen  / reas  jtC  qcfutlDtn,  Ut  fciretur , quan- 
tum ablatum  fit.  ©iefcS  iff  Dic  btfic  Sttcnnung,  Die  aucfr 
VAN  der  Water  defendifjt  itl  {timilObfervat.  unDMEML- 
tius  t>ociDm in  lnfiimimes,  aberfurfy 

SReicDi  8tdD(cn,  alsjiiDinmbcrg/  tragenbieLiftares  nuet) 
foldic  SlciDtf.  sfilit  Der  SSBaage  fonfen  jte  gleict)  Dai  aes  gravi 
wiegen.  OinDere  t)etbcn  geuiennet , Dicft  $crl$ , recMje  Di« 
oefioblenen  Satben  inbenftaufern  auffuifuet! , fjdiien  roeiffe 
StleiDer  con  1'eincn , aber  auc^  reeitre  ni(Dii  atn  2eib , ais  cir- 
ca pudenda  Dai  licium , emen  (^nrtel , unb  in  Der  ^anD 
Die  lancem , eintn  ieUtr  ®Der  @it)U|Tel  gel>abf , Die  0e  proptet 
matronas,  reegen  Des  anreefenDtti  ^rauenjinimerS , cor  Das 
©ClltDj  geDalten , ad  tueftdafti  honeftatem  foeminarum  i 

lenii  |ic  DdiUB  ;aau(D>u  interiori  parte  sedium  «ad>fuchm 
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muffCtl.  Ita  Pomponius  Festus  de  Verb.  Sign.  Conf.  Jom. 
Averanius  in  Interpr  fur.  Civ.  L.j.  It.  van  der 

Watkk  Obfervdt.  Lib.  n.Cap.i.  (Jfi  ijl  CllW  tliCtUS-  Di- 
cis : 6icl)abcnianict)taQegg<Kol)lcneu)i<n«nfbnmn?  Refp- 
A potiori  Iit  denominatio.  2)ajS  abCC  bit  Dodores  nid)I  fll» 
le  einig  finD  / tnadjcf  bec  Festus  , nKltfyr  de  lance  & licio 
fllfo  f(t)r<ibcf  : ^ui  furtum  ibat  quarere  in  domo  aftena , 

& licio  cinHus  intrabat  , lancemque  ante  oculos  tenebat, 
propter  matrum  familia  aut  virginum  prafentiam.  9(0(111 
roicbabm  aud)  Festum  interpolatum,  njCCIBdfl,  t»CC  CA  fO 
gefdjritbtn-  Aulus  Gellius,  t>ec  JU  beti  3«it«H  Hadriani 
imperatoris  geltbef,  ifrut  SHtlbung  baooti,  unb  fagei,  bap 
«fi  nidjt  mcl)c  in  ufu  «jeoefcn-  2)itfec  Ritus  ijlcon  Den  ©ri<» 
d)tn  j»  beti  SKomcrngtfommn , unb  «tldutccn  alfo  bi«  Scri- 
ptores Graeci  bie  ©dd )t  (Iltl  aUtrbtfltn-  J)tC  Scholiaftes  ad 
Aristophanem  in  Nub.  A3.  t.  Scen  6.  faget:  Mos  erat, 
ingredientes  alicujus  domum  ad  perveftigandum  , nudos  in- 
troire , ne  fub  veflibus  aliquid  occulentes  laterent  , vel  ne 
propter  inimicitiam  occulto  fubjicientes  id  , quo  l qu tere- 
bant , caufa  ejfent * cqr  id  e in  poenam  incurreret.  Itaque 
ingrejfuri  , vel  ut  publicas  res  in  ficerent , vel  ut  furta 
perquirerent , nudi  introibant , ne  quid  occultarent.  UnD 
Plato  de  Legibus  Lib.  ia.  Si  quis  furta  concipere  apud 
quemlibet  voluerit , nudus  aut  tunicam  felum  habens  & 
difdntlus  & jurans  per  patrios  Deos,  (e  ad  id  faciendum 
adduci  tfe  inveniendi  , ea  concipiat.  Si  vero  quisquam 
inquirere  volenti  furtum  concipere  non  permittat , per  ju- 
dicem fondemnetur  ad  perfolvendum  id,  quod  quorebatur. 
B't  ji  non  felvat , in  duplum  condemnationis  teneatur. 

einige3uriften  Ijaben  and)  gemeonrt,  nummujjt  bur  «Iwbm 

0(feuls93lic!)crn,  a[fi  bcm  Petronio  in  Satirico  Cap.  qj. 
©lauben  btoaufien.  ginjungte  9Kann , Abraham  Wikling, 
aufibemfyinnburtig,  bcnnSHrtrpurg  bcy  bcmScafm  uoti 
SBomnbtrg  $ofnui]lcrgeroeftn,  A.  1719.  iit  SJiarpurg 

( itten  Tradat  edicti  de  furto  per  lancem  & foetum  concepto. 

ifl  te^O  Profeffor  fn  Duisburg.  (Jc  b*tt  Heinkccium 
refuticet,  bttibn  (ibfC  in  bcc  Bibliotheek,  Die  D.  Francke 
bruden  iajTfn , f(t)rccfli<t)  tnictxc  gemaettt.  Petrus 
Pithoeus  ijat  in  feintn  Adverfariis  cinc  gantjs  Diflertation 
bcbcn.  35en  unfi  b<u  afltfi  bieftfi  feinen  SRti^cn-  2Ccu  s Un« 
garifebe  Sucaicn  flicblet , roicb  mit  btm  tobe  bcflraffet. 
fiiib  Ditlc  KUinigfriKn  unb  Diftindiones  in  ber  pemlidpen 

(BerKfcr$*©r&ijunj|.  5)?an  itf  nictit  einig 
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V tem?, 

§.5.  Poena  manifefti  furti  , quadrupli  eft , tam 
ex  fervi , quam  ex  liberi  pcriona : nec  manifefti , 
dupli.  (6) 

Qucmodo  furtum  fit.  De  contr effatione. 

§.  6.  Furtum  autem  fit , non  lolum  cum  quis  in- 
tercipiendi caufa  rem  alienam  amovet:  led  generali-  • 
ter  cum  quis  alienam  rem  invito'  domino  contre&at. 
Itaque  live  creditqr.  pignore  , five  is,  apud  quem  res 
depolita  eft?  ea  re  utatur : live  is,  qui  rem  utendam 
accepit,  in  alium  ufum  eam  transferat,  quam  cujus 
gratia  ei  data  eft  : furtum  committit.  Veluti , li 
quis  argentum  utendum  acceperit,  quali  amicos  ad 
c aenam  invitaturus,  & id  peregre  lecum  tulerit:  aut, 

(i 


6«)  lin<-  3n  ©acfcfcn  i|l  bicfv$  ftin  furtum  violentum  , 

«cnnciiKt  gleub  unrenoagi&reclj  t£if«n  gcbraucbet,  ftefa* 
jtn  / «S  imifte  obm  f«pn  / rodebes  aud)  Wernher  m feitien 
■ Decifumbus , jebocb  ot)iu  fficunMWt-  3«  Sifiieben  macb* 

leneinmgbl  i-3Diebe«tni;o<b  btwbbi«2Banb,  iinbbracbw 
in  ben  £wn  i ttcnn  bcr  eme  intibe  roac , fieng  b«t’  mibcrt  rote* 
btcaiuuacbeiltn.  Sicfaroarenaibbcrhypotheii  aucbfdn 
furtum  violentum  flctt>cfeii , id)  babe  «ber  oden  bretien  bte 
Jfopfe  abgtfprocbcn.  De  Furtis  bat  Faber  ain  be{len  unD 
wculdujfiigflen  gsicbriebtn- 

C 6)  211$  bte  SKerntc  rtifb  nwrbcn , fo  fubttt  ber  Praetor  Die  P«- 

nam  quadrupli  «in/  HnD  Da  fonte mciH  niCf)t  «{)«C criminali- 
ter fiagtn  , alS  n>«nn  Der  £>i«b  mii  (Sentebr  etngebrocben. 
UnifoinmltSrounDcrlicbooi’,  menn  r»ir  i>i>n  bec  poena  du- 
pli unb  quadrupli  bfc«»  i bCHll  ffiic  b«H<f«l»  bte  £Wb«. 

' sBcmi  ab«r  b«p  b«n  3lbman  «in  $ncci)t  |lai)l  / |o  mu  ile  fold)<n 
f«n  $etx  emmeber  noxae  dare , oD«c  bcn  (gfbdbcit  «rfc^en. 
6fS  roac  inbcffcn  Die  poena  dupli  unb  quadrupli  etne  latis 
acerba  pcena  , Denti  b<J£l  duplum  UltD  quadruplum  IDdC  U* 
btgticb  poenale,  bnS furtum  nmr  nocf) nicDt einmablmitein* 
gececbncl/  inDemrnanPcsnKgertnneDtrbcn  Biebcondidione 
furtiva  perfonali  agictft  fOlltt*  'Jtt  DC5  .R“ttl))crS  Caroli  V. 
Jp.  $).  &■  o ■ |Inb  mebret«  Diyifiones  furti,  e.  g vioiencum, 
iteratum  6tc.  Jtt  ftllDCtt. 
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iTquis  equum  geftandi  cuf.  commodatum  libi , ton- 
. Js  aliquo  duxerit : quod  veteret  fcnpferunt  de  eo, 
qui  in  aciem  equum  perduxillet.  (7 ) 

De  affettu  furandi. 

c 7 Placuit  tamen,  eos,  qui  rebus  commodati» 
aliter  uterentur , quam  utendas  acceperint,  ita  fur- 
,um committere,  f.  fe  intelUgant  td  ■nvito  dmumo 
facere-,  eumque,  fi  intellexiilet , non  permiilurum  . 
at  li  permiilurum  credant,  extra  crimen  viden.  O- 
ptima  iane  diftindione:  quia  furtum  line  affe&u  fu- 
randi non  committitur.  (8) 


Ve 


t tiatntlicb  ftinf"»  t>cc  fia  btncfci , 

(7)  ;D<ri ientfl<  1 ^ B v p.  tfs  tjat  mic  ctnec  offt  ftm 

S Slu  Ctaife  JU  fporaim/  f»  m'  cra  «b6«« 
X.  «6  W<i)t<infct.um.  em»  de6c.t  rfeftu.  ^au- 
di, uou  credidi,  te  aegre  letorum:  Duri.  dolofe  & m- 
vito  domino  fieri  furtum.  1 one  cafum  . S<$)  t)Mt  C$ 

raoM  anime  furendi  otggtnomnKII  / « P«ft 

©S  comit  lUfcitPw,  f»  bim«t»oi)l  «*  «>■»  P° 1 «“  fur> 

fel"  teSUdS«'f.eri  lucri  caufa.  Bai)rtni<mnilKrtte 
^ ffiladb  «Ufilbrlc  / ut  eam  ftupraret  , noo  erat  furtum. 

twnnVtlffi  ni&t  lufllnct)  Dtiiwjtn  gclbtra,  « «„d«r« 

eam  Seftin  lucrum  i|l,  60  ifi  («11  torrum . g<  IMOTll 

lus  noneft,  ibi  non  eft  affeftus  furandi . non  dehftum. 
Ergo  roenn  tinec  ex  errore  «troaS  4ittcg»noiHiiien  ijatu , tn 
tf»  fen  ftill , non  erit  furtum  : St  non  reddit , 

S CI  Hub‘rus fag«t6al;<c;  SSBtnncin*»  t|nc3Rafll) 

1 ui^r^c^suuimtfirn,  «uw^rcinfo. 
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£_ 

De  voluntate  domini,  * / 

§.  S-  Sed  & fi  credat  aliquis  invito  domino  fe  rem 
commodatam  libi  contredare , domino  autem  volen- 
te id  fiat,  dicitur  Furtum  non  fieri.  Unde  illud  quar- 
fitum  eft , cum  Titius  fervum  Maevii  lolicitaverit , ut 
quasdam  res  domino  Furriperet , & ad  eum  perferret, 
& fervns  id  ad  Maevium  pertulerit:  Maevius  autem, 
dum  vult  Titium  in  iplo  delido  deprehendere  , per- 
miferit  fervo  quasdam  res  ad  eum  perferre  : utrum 
furti,  an  fervi  corrupti  judicio  teneatur  Titius , an 
neutro  ? Et  cum  nobis  fuper  hac  dubitatione  fugge- 
ftum  eft,  & antiquorum  prudentum  fuper  hoc  alter- 
cationes perlpeximus , quibusdam  neque  furti , ne- 

?[ue  lervi  corrupti  adionem  praeftantibus,  quibusdam 
urti  tantummodo  nos  hujusmodi  calliditati  obviam 
euntes,  per  noftram  decifionem  fanximus , non  Ib- 
lum  furti  adionem,  fed  & lervi  corrupti  contra  eum 
dari.  Licet  enim  is  fervus  deterior  a lolicitatore  mi- 
nime fadus  fit,  & ideo  non  concurrant  regulae,  quae 
lervi  corrupti  a&ionem  introducunt  j tamen  confi- 
lium  corruptoris  ad  perniciem  probitatis  fervi  intro- 
dudum  fit,  ut  fit  ei  poenalis  a dio  impolita , tanquam 
fi  re  ipfe  fuillet  lervus  corruptus.  Ne  ex  hujusmodi 
impunitate  & m alium  fervum , qui  facile  pollet  cor- 
rumpi, tale  facinus  a quibusdam  perpetretur.  (9) 


(9)  In  hoc  §.  proponitur  cafus,  de  quo  valde  difputatum 
fuit,  antequam  Justinianus  eum  decideret  in  /.  io.  C. 
de  Furti s.  Maevius  follicitavit  fervum  Titii , CC  Ul6cJ)le 

ftinai  $trcn  bt|ftt)Un  unO  bic  ©ai&t  tl>m  btinqeti-  Btc  $trc 
merefet  t$ , faget  abec  nidjtS , toeiUr  if)ti  gern  criappcn  aolte. 

pittaAio  furu  ftatt  contra  Maevium?  Viderar  invi- 
to domino  ede  faftum.  Slbet  btt  Imperator  faga  • 

bcaiu&aegbtffm?  e$iflbon  Maevio  eintbbftibcH.  Baruat 

faga  tC  in  cit.  decifione,  quae  inter  fo.  numeratur.  ®C 
feli  duabus  aftionibus  QBgtgti|ftn  ffitCPtll  / x)adione  fer- 
vi corrupti,  a)  adionc  furti ; btmtttift  te  vera  fur.  2)afj 
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rerum  furtum  fit.  De  It  heris  ho . 
mintbus. 

§.  9.  Interdum  etiam  liberorum  hominum  furtum 
fit:  velutij^fi  quis  liberorum  noftrorum,  qui  in  po- 
teftate  noftra  funt,  fubreptus  fuerit  (10) 

De  re  propria» 

§.  1 o.  Aliquando  autem  etiam  fuce  rei  furtum  quis 
committit:  veluti,  fi  debitor  rem,  quam  creditori 
pignoris  caufa  dedit,  fubtraxerit.  ( 1 1 ) 

Qui  tenentur  furti.  De  eo , cujus  ope , conjilio% 

furtum  fattum  eft. 

§.  1 1.  Interdum  (quoque)  furti  tenetur , qui  i 
furtum  non  fecit : qualis  eft  is,  cujus  ope  & conhlio 
furtum  fa&um  eft.  In  quo  numero  eft , qui  tibi 

num- 


a&tt’  Titius  jiiae  barju  gemefen  / maefoet , roeil  tc  ibn  attrapi- 
rtti  rooHen  in  dvr4<pd(v  (m  i>at  mati  anfdnglitt)  blog  de 
furto  gefagt  / tjcniad)  braudjet  man  e$  tron  allen  £)ingen ! 

qu®  labore  flagranti  peragebantur.) 

(10)  Porro  rerum  mobilium  magnarum  vel  parvarum , 
animatarum  vel  inanimatarum  , imo  liberorum  homi- 
num fit  furtum.  Hoc  cafu  ex  lege  Fabia  de  plagiariis 
ad  mortem  agebatur , & deinde  etiam  aftione  furti.  Di- 
cis: 2Bicfanbennaftio  furti  bei)  tinem  iibero  homine  oti* 

■ geficUetroerDen  1 3J?an  fan  il)n  ia  nufct  aefamicen?  Refp. 

SMe  vEftimatio  miijj  ratione  acquifitionis  operarum  & ejus, 
quod  intereft , <J{(n(l(i)Ct  IBtCDtn  / (On|I  fati  IHCU1  fid)$  nid)l 
eoncipittn.  (gtnhomo  liber  l)(U  ftint  aeftimationem 
htC  ttitD  Jure  Quiritium  in  homine  libero  fein  fartum 
begangen , roelcbes  abec  beotineutFiliofamilias  rooi)l  gefcfoe* 
t)tn  fonte , roeil  biefec  in  dominio  Patris  (lurtD- 

(11)  In  farto  debet  effe  res  aliena,  rei  propria:  non  fa- 
cimus furtum,  anfitt  in  betn  Cafu  Diefc$§phi.e.g.  oerfe» 

fjet  einec  jur©id)erl)titOltMn«  35e<t)er , Himmt  fte  W* 
nad)  roieber  rocg , ba$  i|i  aflcrbinqS  «in  fartum.  Nam  licet 
tes  fit  mea,  fo  t)at  bOCb  b«C  Creditor  ein  jus  in  re  DaMUfr 
iKtSroac  furtum  pofleffionis.  £)ie  3l0meC  flagttn/  quanti 
fua  intererat, 

(U) 
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nummos  excudit:  ut  alius  eos  raperet  i aut  tibi  ob- 
ftiterit , ut  alius  rem  tuam  acciperet  •,  aut  oves  tuas, 
vel  boves  fugaverit,  ut  alius  (eas)  exciperet.  Et  hoc 
veteres  fcriplerunt  de  eo,  qui  panno  rubro  fugavit 
armentum.  Sed  li  quid  eorum  per  lafciviam,  & non 
data  opera , ut  furtum  admitteretur , fadtum  eft  ; 
in  fadtum  adlio  dari  debet.  At  ubi  ope  Mxvii  Titius 
furtum  fecerit,  ambo  furti  tenentur.  Ope  & con- 
hiio  ejus  quoque  furtum  admitti  videtur,  qui  fcalas 
forte  feneltris  fupponit : aut  ipfas  feneftras  vel  oftium 
effringit,  ut  alius  furtum  faceret : quive  ferramen- 
ta ad  effringendum  , aut  fcalas  , ut  fcneftris  fuppo- 
nerentur , commodaverit , fciens,  cujus  (rei)  gratia 
commodaverit.  Certe  qui  nullam  opem  ad  furtum 
faciendum  adhibuit,  (ed  tantum  confilium  dedit,  at- 
que hortatus  eft  ad  hirtum  faciendum , non  tenetur 
furti,  (u)  a; 

.c  t.  De 

-i'~’  — — —— — — — - ■ ■—  — ■■ 

(ii)  3Btc  tem anDcrn Itifttf  im  fltblcn,  ifl  eine  Caufis 
moralis , unb  rpetm  ft  110$  bOTjU  00111  furto  parti cipircf  fiaf, 

(0  tlUljj  «C  i)anqsn.  5Bcr  bfm  2>U6  Cttl  Confilium  fpeciale, 
i.  e.  btfonbece2lnfd)ldge,  roic/  roannunbaobcr  £>icb|taf>l 
Dorjuntbintn , aiebt , roicb  tbtnfaflg  roie  btc  Ditbgc(icaff«/ 

li  de  furto  participaverit.  Conf.  Taboris  Racemat.  ai 
Tu.  it  furtis , redite  biti  fd)6tic@ftd)tn  bc^gtbraibt  Hinc 
dicimus  , .dari  a&ionem  furti  in  duplum  vel  quadru- 
plum non  modo  contra  ipfum  furem  , fed  etiam  con- 
tra eum , qui  ope  confiliisque  juvat.  ©it  DD.  jjnD 
untinig  / ob  m«n  bie5Bortt : Qpt  confiiitve  feorfim  unb  ai- 
ternative , ObtC  copulative  0eT|let)Cn  foflt  ? Ex  /.  « j.  §.  ult. 
ie  V.  0.  paret  , fuflicere , confilium  dedt/Te,  ob  tC  gldd) 
ntcbttnitmif  ber  SEBac&e  ge (lanbcn  :c-  (Sin  general-Confiiiuo» 
i(lnid)tfufficient,  tosnn  tintc  ju  mic  faste:  SStfttln  febdme  - 
t icb  mid)  / gcabtn  mag  id)  nid)t , t»aS  foa  ict>  t&un  ? 3d)  gtbt 
it)tn  btn  SRcuI) : ©ticble.  £>itfe$  roare  jroar  res  mali  exem- 
pli , unb  icb  rourbe  »ol)l  «roal  geflrafft  carcere,  obtc  nur  mil 
tintrn  ©enoci^-  Secus  eft  in  confilio  fpeciali.  Tunc 
_ enim , licet  fur  prehenfus  fuerit , a me  poena  dupli  vel 
quadrupli  exigi  poteft,  Otnnmcm  gUi$  b0$  limplum  OOtl 
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De  his , qui  funt  in  poteft  at  e.  Et  de  ope  ac  con- 

dito extranei. 

§.  iz.  Hi,  qui  in  parentum  vel  dominorum  po- 
teftate  funt,  fi  rem  eis  furripiunt,  furtum  quidem 
faciunt,  & res  in  furtivam  caufam  cadit,  nec  ob  id 
ab  ullo  ufucapi  poteft,  antequam  in  domini  potcfta- 
tem  revertatur : fed  furti  atftio  non  nn icitur  : quia 
nec  ex  alia  ulla  caula  poteft  inter  eos  a<5tio  nalci.  Si 
vero  ope  & conlilio  alterius  furtum  fadtum  fuerit  ; 
quia  utique  furtum  committitur,  convenienter  ille 
furti  tenetur  : quia  verum  eft,  ope  & confilio  ejus 
furtum  fa&um  efle.  (13) 


init  nirt)t  forbcrt,  rueil  <i  em>a  Der  Dicb  uod)  fyu.  ©Ulmegc 

fefl  fOld)«S  mit  B«n  Receptatoribus,  btn  tytltcn  (»it  aiid) 

|onfl  nad)  Dem  befantuen  gprid)roort,  ^>eelcc  unb  gtetyUc 
gtbeitn  <in  cinentSalgen)  g«fd)ti)tn , unb  ftlbigt  oli  &i(be 
otiacieben  mccben-  diuein  t>eut  ju  £«g e gffd)id)ti  folcbei 
tbtnfabi  nue  co  cafu , rocnn  tc  «roal  non  btm  Ditbila# 

parti  cipiret. 

(13)  Ftltttxf amUiss  non  dicitur  furtum  facere , fi  patri  ali- 
quid furripuerit ; Pater  enim  & filius  habentur  pro  una 
perfona , unb  btr  SBatcr  Ion  ben  ©Otyndomeftica  difeiptina 
coerciren,  aud)  nodt)  ijf  / unbnimmt  fid)bit  Obrig* 
feitbcc£ad>«  / merui  jtt  aud)  nod)  fo  publique  rrdrc , md)t 
tf)«C  an,bl^b«r580UCHagtt.  Olim  non  fotum  caftigaii 
pro  circumflandarum  qualitate  , fed  etiam  morti  dari 
poterant,  cum  patria  potefias  adhuc  vigeret.  Si  vero 
filiusfamilias  peculium  caftrenfe  vel  quafi  habuerit,  furti 
«dione  pulfari  poterat  5 bttlll  bO  tOOCD  (C  pro  patre  fami- 
lias gefyaltct!’  Hodie  nimmt  man  ti  fo  gttiau  ni$t,  ti 
tbirb  m feine  Inquifition  angefMti,  totnn  man  ti  gltid) 
n>«$/  tiroare  btnn/  bafbtr  »8attr  flagtc unb  ti  denun- 
cir«.  €i  »irb  abtr  fem  Srtmptl  ftgn , ba  man  ad  cor- 
» poris  poenam  gtgangtn ; ini  (Stfdngni^  tbut  tc  ftc  / unb 
idffet  jit brat» btitfdnn.  3n  bec  t&at  ifl  ei  «in  furtum, 
bi<  ganljt  definitio  (riffl  gtnau  JU  / efficit  vero  amor  pa- 
ternus, ut  adionem  compefeamus.  @n  Servus  f(Ul  t)0tl 
btm  domino  adione  funi  aud)  nid)t  btlangtf  ttttben } ha- 
bentur enim  etiam  pro  una  perfona , unb  tblUlcn  «inane 
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Quibus  datur  aciio  furti . 

1 5.  Furti  autem  adtio  ei  competit,  cujus  inter- 
eft  rem  falvam  efle,  licet  dominus  non  fit.  Itaque 
nec  domino  aliter  competit , quam  fi  ejus  interfit, 
rem  non  perire.  (14.) 

De  pignore  fubrepto  creditori. 

§.14.  Unde  conflat,  creditorem  de  pignore  fub- 
repto furti  actione  agere  pofle,  etiamfi  idoneum  de- 

bito- 


D«c  fenfl  au®  ni®t  ocrflagen.  Der  $erc  forne  aber  5et> 
beniRomern  feinen  Jtne®t  ju®(igen , ©te  er  ©olte,  reel®eS 
aber  bet)  itns  ni®t  ijl.  feibeigene  aber  muffen  im  SBrauiu 
f®©eigif®en  flerben , an  anbern  Orten  ©ieb  es  Do®  nt®t 
fo  i)o®  genommen-  3Xan  faget : ©eitgmbeit  ma®et  Diebe. 
8fber  ber  Lex  Brunfvicenfis  i(i  flug,  2Bir  fonnen  ja  ni®t 
obne  ©cfinbe  leben , unb  tbtn  roeil  ©ir  ®ncn  Dici  anner* 
irauentnufTen/  ©dreefgut,  n>emi uberaU  einefol®(  Le- 
gislatio radre , ©enn  nemli®  bieCrfetying  ni®t  gef®efyn 
fan.  3«  ftei®fc®tdbten  i(l  man  au®  fet)c  rigoureus  i einc 
SDlagb  , Dtemir  1 x.  2t®lr.  ©tbrtge|Iol)len  unb  lang  im  &u 
fdngmf  gcfeffen,  uiuflebo®  bangen » jie  fam  utigem  bran  , 
unb  liep  |1®  in  carcere  no®  f®©dngern.  Serner  faw  bec 
©Oi)n beti  ©attmi®ladione  furti  vera,  fonDem  Utili  be* 
langen  / ©enn  ®tn  fol®cr  de  peculio  caftrenfi  et©al  tnt; 
©enbet-  ©0  finDet  au®  bie  Adio  furti  ni®t  flati  inter  vi- 
rum  & uxorem  > unb  l©ac conflante  matrimonio  gacni®ff 
aber  divortio  fado  ()(U  bi(  adio  rerum  amotarum  (inttt 
Effeft,  bap  bec  <5®tgntte  bie  em©enbeten  €5a®en  reflicui* 

CenmuP-  Conf.  1.  1.  a.  7.  de  rerum  amotarum  aBtone. 

Unb  ©eil  ben  ben  9iomern  bie  divortia  ni®iS  felietus  ©aren/ 
fo  ©acen  au®  bie  adiones  rerum  amotarum  befannter,  <il$ 
bepuuS  beut  ju  £age;  ©cil  ©ic  bie  divortia  fo  (ei®t  ni®t 
oecflatten. 

fi4)  93et)  ben  SRomcrn  ©ar  biel  baran  geltgcn  / ©er  bie  Apio- 
nem furtivam  anjujieUen  befugt  feo ; benn  biefe  Adio  ©ac 
poenalis,  unb  tCUfl  ©aSeiU/  fol®e  poenam  befattl  ber  Ador. 
^>ier  beiffet  eS  nun  itberbaupt,  bap  berienige  bie  Adionem 
. forti  anjiellen  fonne/  bembie®a®e  ewroenbei  ©orben,  ec 
mag  nun  dommu*  rei  fepn  / ober  ni®t. 
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bitorem  habeat : quia  expedit  ei  pignori  potius  in- 
cumbere, quam  in  perfonam  agere  : adeo  quidem, 
ut  quamvis  ipfe  debitor  eam  rem  fubripuerit,  nihil- 
ominus creditori  competat  ad  io  furti.  ( x 5) 

De  re  fullonii  vel  farcinatori , vel  bon&  fidei 
emtori  furrepta. 

$.15.  Item  fi  fullo  polienda  curandave,aut  latci- 
nator  farcienda  veftimenta  merccde  certa  conftituta 
acceperit,  eaque  furto  amiferit , ipfe  furti  habet  a- 
dionem  , non  dominus  , quia  domini  nihil  intereft, 
eam  rem  non  perire  , cum  judicio  locati  a fullone 
aut  farcinatore.  rem  luam  perlequi  pollit.  Sed  & bo- 
nar  fidei  emtori  fubrepta  re,  quam  emerit,  quamvis 
dominus  non  fit, omnino  competit  furti  adfcio,  quem- 

ad- 

Of),€in Creditor,  ter  cin  tpfanD  non  feinem  Debitore  in 
•frdnbCtlfial/  ifl  tlitfit  dominus  pignoris,  Der  Debitor  giebt 
ti  it>m  nur  jur  ©efierfitit,  biefcS  $fanb  n>irb  gcflotjUii/tDec 

IW  Dit  aQiorem  furti,  an  dominus,  an  vero  creditor? 
Refp.  2Btlln  btt  Creditor  (in  Intereflie  gtfia&I , ne  libi  pi- 
gnus eripiatur , fo  fan  er  aucfi  bt<  Afiion  atifleOcn-  3Bol» 

K mati  fagen  , «C  fOnlt  um  fo  Dtd  tlllfir  contra  debitorem 
flagen,  bec  ifim  bcSrocsen  boet)  oecbunben  bleibet,  fo  i|l  ti 

IDOfil  n>al>r  , fed  femper  pracftat  incumbere  rei , dl£  a- 
Aione  perfonali  gegen  (incn  Dtrfafircn.  SEBtlin  ber  Credi- 
tor fo  fidtie  ©oden  jufriebeti  fcijn  , fidit  er  fcin  $fanb  ge* 
nomtnen-  ®oQ  er  nun  bal  Pignus  roteber  befommen , fo 
raup  er  aftionem  fiabctb  SBtnn  er  aAione  perfonali  con. 
tra  debitorem  flagct/  fO  fpcitfit  b(C  Debitor  : Redde  pi- 
gnus; roieleiifit  fiat  e#  qejflefienf  omitti,  baftr  inculpa  ge? 
ipefen  ■ Slborjt  ber  debitor  nitfii  einmafil  Da$  debitum  be* 
jafilen  / folflltCfi  fiat  ber  Creditor  cin  grOiTtf  Intereife  , ut 
rem  pignoratam  recipiat.  3®  tHtlkitfil  flflgtt  ber  debitor 
gar  contra  creditorem,  ttltil  ba$  ^failb  BKfit  ttKfiCI  geiDt* 
fen,  aU  bdS  debitum.  Fac,  ipfum  debitorem  furatum  ef- 
fe  pignus,  fo  fonte  b(C  Creditor  flaqttt  tlitfil  ItUt  ad  pi- 
gnus reddendum  , fed  etiam  ad  duplum  vel  quadru- 
plum , quia  pofreffionem  ei  abltulerat  debitor. 
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admodum  & creditori.  Fulloni  vero  & farcinatori 
non  aliter  furti  a&ionem  competere  placuit , quam  fi 
folvendo  fuerint : hoceft,  fi  domino  rei  reftimatio- 
nenvfolvere  pollint.  Nam  fi  iolvendo  non  lint,tunc 
quia  ab  eis  fuum  dominus  conlequi  non  poilit , ipfi 
domino  furti  competit  adrio : quia  hoc  cafu  ipfius 
intereft,  rem  falvam  efte.  Idem  eft , & fi  in  parte 
(olvendo  fuerit  fullo  aut  farcinator.  ( 1 6) 

De  re  commodata . 

§.  1 6.  Quae  de  fullone,  & larcinatore  diximus, 
eadem  & ad  eum,  cui  commodata  res  eft,  transfe- 
renda veteres  exiftimabant.  Nam  ut  ille  fullo ,mer- 
cedem  accipiendo,  cuftodiam  prteftar,  ita  is  quoque, 
qui  commodatum  utendi  caufa  accepit,  iimiliter  ne- 
celle  habet  cuftodiam  prarftare.  Sed  noftra  provi- 
dentia etiam  hoc  in  noftris  decifionibus  emendavit, 
ut  in  domini  voluntate  fit,  five  commodati  adionem 

adver- 

(16)  3n  Diefem  unt>  broDcii  folgetibm  ?•  §§•  fomimn  j.  umir* 
fd)i<&«n«  Cafus  doc.  5B«un  id)  Die  adionem  furti  anfleflen 
n>iU/  fo  mu£  id)  «in  3ntcreffe  babto  ftabrn ; Dnf)trn>enn  j. 
cintm  fulloni , farcinatori  eDtr  anberm^anbnxrcffrE&ann 
cintgadx/  bicifymiu  Hiadxit  otxr  ju  poliren  gegeben  pro. 
xnilfa  certa  mercede,  g(|lofiIen  H>icl)  / HMD  IfUHl  fon  ertWU 
fett , bap  <C  culpam  levem  admittirU  / Utlb  Itlirolfo  Dttl 
©d)abtn  crfe^tn  mufib  fo  hat  <c  ol)ne  3®ciffd  adionem 
furti  contra  furem  ; f)altCQbci’  ftilU  culpam  levem  btqfllt* 
g(tl,quarfit  punibilis,  oDtrtC  ifl nid)l folvendo , bcrgcflnU, 

Da&  id)  mid)  an  d)m  nid)t  Ijaltcn  fan , utib  ir  folglid)  rein  in- 
tereffe  ba^tobai,  fohnnidiitC/  fonbcrn  Der  dominus  rei 
crn><l>me  adionem  anfleften.  Qui  habet  incommoda, 
habeat  & commoda.  @Kn  fO  ifl  <$  mit  bCtli  bonae  fidei 
emtore.  Emi  veftem , quam  ante  traditionem  fur  abs- 
tulit , ego  igitur  adionem  habeo  , mea  enim  intereft. 
3«m  tdibabteiroaS  boiu  ficJe  gftaufft,  biefe  res  bona  fide 
emtaroiromic  fl«flol)!cn/  nnd)Der3«if»iiDrid)/  bofcinau* 
Derec  nebfl  mic  dominus  gercefen , Qu.  SBBcr  l)ai  Die  Adion  ? 
Refp*3d)|)abtfold)C/  nam  emi  bona  fide  & mea  intereft. 

' V \ 07) 


/ 


Digitized  by  Google 


748  Institut.  JUSTINIANI  Lib.  IV.  T IT.  I. 

adverfus  eum , qui  rem  commodatam  accepit  , mo- 
vere de  fidem  > live  furti  adverfus  eum , qui  rem 
fubripuit : & alterutra  earum  ele<fta  , dominum  non 
polle  ex  poenitentia  ad  alteram  venire  a&ionem.  Sed, 
li  quidem  furem  elegerit  j illum , qui  rem  utendam 
accepit , penitus  liberari.  Sin  autem  commodator 
veniat  adverfus  eum , qui  rem  utendam  accepit,  ipli 
quidem  nullo  modo  competere  polle  adverlus  furem 
furti  a&ionem  : eum  autem,  qui  pro  re  commodata 
convenitur,  polle  adverfus  furem  furti  habere  aOfio- 
nem,ita  tamen,  li  dominus  Iciensfrem  ellefubreptam, 
adverfus  eum,  cui  res  commodata  fuerit , pervenit. 
Sin  autem  nelcius  & dubitans,  rem  elle  lubreptam, 
apud  eum  commodati  a&ionem  inftituerit,  poftea  au- 
tcm,re  comperta,  voluerit  remittere  quidem  comodati 
a&ionem,  ad  furti  autem  adtionem  pervenire  ; tunc 
licentia  ei  conceditur  & adverlum  furem  venire,  ob- 
ftaculo  nulli  ei  opponendo  : quoniam  incertus  con- 
ftitutus  movit  adverfus  eum,  quirem  utendam  acce- 
pit, commodati  a&ioncm,  nili  domino  ab  eo  latis- 
Fadhim  fuerit : tunc  etenim  omnino  furem  a domino 
quidem  furti  a&ionc  liberari:  fuppolitum  autem  elle 
ei , qui  pro  re  libi  commodata  domino  latisfecit : 
cum  manifeftiHimum  fit,  etiam  li  ab  initio  dominus 
attionem  commodati  inftituerit,  ignarus,  rem  eilefub- 
reptam,  poftea  autem  hoc  ei  cognito,  adverfus  fu- 
rem tranherit,  omnino  liberari  eum , qui  rem  com- 
modatam acceperit,  quemcunque  cauli  exitum  do- 
minus adverfus  furem  habuerit : . eadem  definitione 
obtinente , five  in  parte , live  in  folidum  folvendo  fit 
xs , qui  rem  commodatam  acceperit.  (17) 

• • De 

(17)  $!trtflbtrCafus:  5Bcnnid>  bir  «itu  eacfce  gelthnct,  fl 
commodavi,  unb fte wirb bir geflofjlen / Dbbuoixtitb.all 
bCC  Commodans , Adtionem  furti  f)at!C  ? Refp.  (Fg 

btCCommodatariu»,  culpam  Icvilfimam 

Ut 
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De  re  depojila. 

§.  17.  Sedis,  apnd  quem  res  depofita  eft , cufto- 
diam  non  prarftat : fed  tantum  in  eo  obnoxius  eft,  ti 
quid  ipfe  dolo  malo  fecerit.  Qua  de  caula,  li  res  ei 
fub  repta  fuerit , quia  reftituendae  ejus  rei  nomine , 
depoliti 'non  tenetur,  nec  ob  id  ejus  intereft,rem  fai- 
vam  elle , furti  agere  non  poteft , ied  furti  a&io  do- 
mino competit.  (1 8) 

An  impubes  furti  teneatur . 

§.  18.  In  fumma  lciendum  eft,  quatfitum elle,  an 
impubes  rem  alienam  amovendo  furtum  faciat.  Et 
placuit,  quia  furtum  ex  affeftu  (furandi)  conliftit, 
ita  demum  obligari  eo  crimine  impuberem , fi  pro-  „ - 
ximus  pubertati  fit,  & ob  id  intelligat,  ie  delinque- 
re. (19) 


JU  pr*ft»«n , uni)  fllfo  tin  Interefle  Da&et)  f)al , adione  furti 
inuber  Den  £)ieb  agiren  Fonnt  5 ei  ifl  nbtv  ju  merefen  / er  i?al 
inxtr  foldu , roenn  Der  Commodans  ftd)  an  itm  tjalun  roiii , 
aflein  biefer  t)at  Die  5Bal)l/  ob  cc  njieber  Den  S)ub  / oDec  fei* 

nen  Commodatarium  agifcn  IBifl.  3,n  tlflWl  a<?‘° 
furti  ron  competit  CommodatariO  , quia  ejus  non  in- 
tereft  , U)0t)l  abit’  101  UlJtCtl  gafl.  2B«nn  aber  Der  Commo- 
dans cintmii)!  eligiret  hat , contra  quem  agere  velit . fo 
fan  er  nuctqebenog  nidjt  umfeljren  / unD  j.®.  «Aione  funi 
inflituta  contra  furem  f|Ct)  ©ieber  an  Den  Commodatarium 

foalien,  numucDOiibem  .iDiebenicbti  toiebec  beFommen. 

<i  8)  ® tim  em?ai  bcy  mir  deponiret  toorben , fo  fiabe  id)  nit&tg 
ali  culpam  latam  JU  pradtiretl , fiabcitl)  DicfejUpralticeiV 
tunc  mea  intereft  . ergo  & adio  furti  contra  furem 
mihi  competit.  2£5{Jin  ttlic  ab(C  ftittC  culpa  lata  imputiftt 
BKrbtllftin,  fo  balber  Deponens  fo&annbicaftionem  furti, 
tocll  ili)  ab  tXrDepofitariusfcin  Interelfc  met)r  6(0  btr  8ad)C 
f)abe,  nKlctjeg  Vunnus  fdjon  obfervim. 

<i  9)  2Benn  em  oaforer  ©iebilafil  gefd)el)en  fofl , fo  mu?  an  0eu 
ien  Dei  Furantis  em  affedu*  furandi  uorbanDen  fcyn , ei  mu? 
confulca  ratione , deliberato  animo  gtf(f)ei)eil.  iXQein  (in 

impubes  fyu  foictxn  AiTedum  nitOt  / ptil « no<t)  wn  felnec 

fon» 
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Quid  veniat  in  hanc  aftionem  : £5*  de  affinibus 
acliontbus. 

%.  i9.  Furti  adio  , live  dupli,  live  quadrupli, 
tantum  ad  poenae  perlecutionetn  pertinet.  Nam  iplius 
rei  perlecutioncqi  extrinlecus  habet  dominus,  quam 
aut  vindicando  aut  condicendo  poteft  auferre.  Sed 
rei  vindicatio  quidem  adverlus  poilellorem  eft  : live 
fur  iple  pollidct,  live  alius  quilibet.  Condidlio  au- 
tem adverlus  furem  iplum  ha:  re  dem  ve  ejus,  licet  non 
pollideat,  competit,  (z®) 

TITU- 


fonbeclithen  Reflexion  HljbUbttlcgtmgiftV  nifj  malitia  fup- 
pleat  aetatem,  nili  intelligat,  fe  ma- 
le agere.  • ; . - . 

(lo)  Ordinarie  {jattCll  blC  SROItKC  tCCHC  anbCfC  poenam  furti, 
ali  duplum unt>  quadruplum,  Icitbef 3^1  bic  Praetores  fol* 
diei  cingcfubrtt-  ‘Mingito  tja&en  fle  fc&c  fctjarff  contra  fu. 
. res  mani feftos  oertat)^  / dc  fax0  eos  Palpitarunt , fe- 
cuti  leges  Draconis  , ut  obfcrvat  Bynkershoek  i fcdS  Jam 

fornaci)  ab,  csfei)  benn,  bafi  ter  Fur  orofTe  Vioienij  gebreutor, 

tum  extra  ordinem  puniebatur?  t)OCfy t|l  fcill fpecialis lex 

gerotfen  3nb<iT<n  rncil  Dic  3l6attr  ben  furibus  gar  ntcfo  fa- 
Yornifuti , t>abtn  fie  folefo  mit  biclcn  Adiombus  oeefolger. 

©onbcrlidltntfptinatll  ex  furto  x.  Aftiones  contra  furem: 
S)i«  «nt  ifl  Condittto  furtiva , bie  anbece  fert/,  bte  abee 
ooiieinanbei’  unterfebieben  ftnb,  ni<t)t  §n>ac  ratione  perfonaii- 
tatis  , fotlbccrt  jttte t|i  tuir  rei  perfecutona,  unb  gcfot  mcilCC 
aufnicfoi,  ali  auf  bie  rem  furtivam,  utn  folefo  niubcr  ju 
bcfommcn  , ba  ^iugegen  bic  aftio  furti , mere  poenalis  ijl/  unb 
in  duplum  obCE  quadruplum  g«fof.  ©ic  Condiftio  furti- 
va fou  nicto  afoin  roieberben  Biebfelbft/  fonbcrn  aud)  tfoe* 

bec  f«m  £cben  llatt,  itiamfi  ad  eos  nihil  ex  re  furtiva 
pervenerit,  aut  in  quantum  hi  locupletiores  non  fafli 

fmt.  ©ai  fefoinet  unbiflig  i aOcin  menn  aluet)  Der  h*res  nicfo 
cbtnbai  gctfohlnebcfommcti , fo  bat  tr  bocfi  fomf oonibm  gc* 
ttbef.  Unb  eb  fd)on  bec  ©itb  ex  re  furtiva  ober  eon  Dem 
flcUoblncn  ©cibe  in  ipecie  mdits  juciicE  gclaiTen , fo  fan  tc 
ti  Dei  occroecifolt , ober  cimas  Dafurgcfanffet  babtn , rori» 
ici  auf  btni&rbcn  gcfomnien.  2B<il  nwn  Dcc  ucfoe  ©KbioU 


■«« 
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TITULUS  II. 

DE  VI  BONORUM  RA« 

PTORUM.  : 

Origo  hujus  attionis  : $ quid  in  eam  veniat. 

OUi  vi  res  alienas  rapit,  tenetur  quidem  etiam 
furti  (qiiis  enim  magis  alienam  rem  invito  do- 
mino contredat,  quam  qui  vi  rapit  ? ideoque  redc 
didum  eft,  eum  improbum  furem  e ile)  fed  tamen' 
propriam  adionem  ejus  delicii  nomine  Prator  intro- 
duxit, qua:  appellatur  Pi  bonorum  raptorum  : & eft 
intra  annum,  quadrupli,  poft  annum,  fimpli.  Quae 
a£fcio  utilis  eft,  etiam  ii  quis  unam  rem  , licet  mini- 
mam , rapuerit.  Quadruplum  autem  non  totum 
poena  eft  , iicut  in  adione  furti  manifefti  diximus ; 
ied  in  quadruplo  ineft  Si  rei  periecutio  : ut  poena 
tripli  iit,  iive  comprehendatur  raptor  in  ipio  delido, 
live  non.  Ridiculum  enim  eilet,  levioris  conditionis 
cile  eum,  qui  vi  rapit , quam  qui  clam  amovet,  (i) 

Ad- 

(|)C$  reftituircn  mfljftn ; bttSr&t  ifjn  auct)  reprsfentirtt;  fo 
IHUjj  tC  bie  reftitution  t!)Un  , tt  foQ  nilftt  locupletior  ®er* 
Dcit  eK  re  furis.  iEquitas  naturalis  vult,  ut  damnum 
farciat  hseres,  Sed  fac  , haeredem  vendidiife  equum 
furto  ablatum  ? Refp.  t>€C  Emtor  in  mala  fide  gt# 

ttKftll , fo  l)at  condidio  furtiva  mieDecj^njlalti  fi  in  bo- 
na fide  fuerit,  rei  vindicatio  obtinet.  ©it  Condidionem 
furtivam  mit)  rei  vindieationcm  fari  Itian  Jligltlfl)  anfltfltn, 
fonft  tjdtll  in  diverfis  (Ulffl  diverf*  adiones  ftatt.  . 

ju  tage/  n>ic  frtjon  cjsfagct , ijt  furtum  ein  crimen  obtc 
delidum  publicum,  UIllMlHCDan  Pftb  Ullt) OcDtll  fltfltafftt. 
(i)  ©it  JONUtC  Species  delidi  privati  f)ti)  t)«n  SRomtfn  ID« 
Rapina.  3jJ2(tn  fagtt  Ilici)!  flllt  Raptor.  Raptor  eft,  qui 
foeminas  aut  mafctilos  libidinis  caufa  rapit.  Vid.  Hoto- 
mannus.  Fur  manifeftus  uni)  bonorum  ereptor 

imv  «intrico  ju  \Wt  1«  tino  aOcc  Dactn  nnttifttfftcri/Mff 
• ' oiic 
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Adverfus  quos  datur . 

§.  i.  Ita  tamen  competit  harc  a£tio  , fi  dolo  qui® 
rapuerit.  Nam  qui  aliquo  errore  du£tus,  rem  luam 
«Ile  exiftimans , & imprudens  juris  » eo  animo  ra- 
puerit, quafi  domino  liceat  etiam  per  vim  rem  fiiam 
auferre  a poilei-loribus,  abfolvi  debec.  Cui  fcil.  con- 
veniens 

UttC  bec  Ereptor  bai  rttcinige  Ot)ne  @dxu  publiquemenr 
acgnimmi , nic&t  bidntemion  bal,  ba&  ti  fyeimlid)  ge* 

. fdjcfom  fofl,  unb  ni dMi  bacnacb  fraget , mennei  glcid)  geutc 
ftben/  e-g-  ec  nittimteiricm  glcid)  btn$utt>om5fopf  auf  6f» 

f<lltlid)«©traff<»  bfll  1(1  rapina.  Qltlcin  in  furto  roanife- 
fto  bnt  bcr£)UbbOd)  tiod) biclntention,  ut  clanculum  fiat» 

ob  cr  foM)c$  qltict)  mit  cincc  groffen  5Bcnuegeni)eit  & 

ffi  bfll)CC0  Rapina  ettt  furtum  apertum  , impium  , tDObcp 
ereptio  cum  violentia  lucri  faciendi  gratia  erforbctt  IDtrb» 

gin^ccbccflicgtinmablofftntlid)  in  cincn  3Beinbtrg  unbaji 
Jrauben , tmfi  £>anbrocnf  ftcng  btfrocgen  Germen  an,  «r  nxi« 
unc&rlid)  / n>ir  aber  unb  bce  Jenenfes  fpcad)cn  fur  it)n.  Qu. 
Quae  aftio  hic  locum  habet,  unb tt>it  i)0(J) g(t)Cl ftC  ? Refp. 
SRid)t  fo  l)0d) , al5  furti  manifefli  a«ftio.  Rapina  ijl  onjufe* 
f)tn,  tbie  ein  deliAum  privatum,  ©enn  mein  Incerefle  ver* 
firci  boet)  aut  mti|l«n  Darunftr/  alfo  imendirtt  bet  Pr*tor 
quadruplum.  differird  aber  bod)  t)0n  bCIYl  furto  ma- 
nifefto  , bet  ijl  ba  j quadruplum  ein  mere  poenale.  Dicis : 
SBiegc&ci  ba$  aber  ju?  ein  Ereptor  getw  bamit  rwg,  unb 
fraget  ntdlts  bamad) , & tamen  non  punitur,  ut  fur  ma- 
nifeftus  ? Refp.  3>aj  ijl  ft^rocr  ju  btgreijfen , tuemi  man 
nid)tbiei>i|lorUn)ciji.  Dic  SJiomer  foaben  id,  quod  metu 
exprdfum  erat , in  quadruplum,  ita  ut  fimplum  infit , gu 
(ItoffCl , unb  alfo  and)  b<n  Ereptorem.  Vid,  Differt,  mea  <k 
efficientia  metus.  SAllf  Dtcfc  Oljfervation  ijl  vah  beWatsk 
, nad)  btr  $anb , ba  id)  btefe  Diflmation  fc&on  edirci/  m fei* 
lun  Obferva*.  Juris  gefaflen.  & ijl  eben  bic  aAi© , ais  me- 
tus caufa.  Qui  mihi  metum  intulit*  RtUjj  bflfi  triplum  in 
poenam  gtbftl  ( Unb  ba$  fimplum  «k  part.  3}a${d)citiet  ein 
aeque  temerarius  homo  JU  qui  eripit,  ac  ille,  qui 
metu  me  adigit,  ©itfctl  Metum  atrocem  h(tf  b{f  Prxtoc 
jnit  bcm  quadruplo  gtjlrrtjft , unb  fo  aud)  ben  Ereptorem. 
& jlnb  aber  bod)  i#cb  differente  tytfoneh.  Hic  plane  me- 
tum non  injicit  i bCE  metum  vUeren»  flbee  feQet  tiiietn 

fc» 


De  Vi  Bonorum  Raptorum. 

veniens  eft,  nec  furti  teneri  eum  , qui  eodem  hoc 
animo  rapuit.  Sed  ne  , dum  talia  excogitantur,  in- 
veniatur via,  perquam  raptores  impune  (uam  exer- 
ceant avaritiam,  melius  divalibus  conftitutionibus 


Dcn  Begenaufbic  SBrud-  id  alfo  jroic  ein  Uitferf(?)eib , 
abet  in  effeftu  ift  es  eineS , uni)  btr  Prarror  faqte , (te  tra* 
ren  bet)Dt  gletd)  fttlimm.  Dicis ; ©as  id  troid  rpabr  / Da(j 
fie  t)ie  Poenam  babec  qenomnun , Das  rcfoiviret  aber  unfec 

thema  dubium  llOCf)  nid)t , tpti  <S  gefomuien  fot) , ut  fur 
manifeftus  gravius  puniretur , quam  ereptor,  DaDodlDie» 

fernocbgefabrluberid?.  Refp.  2)i<9l6merpaben  oiim  Dett 

furem  mamfeftum  mif  Dtin  XoDe  (tejlcafet  lltlD  in  qua- 
druplum. ©cr  Pr*tor  bat  alfo  nicbtS  batnft  ju  !t)un  gebabi/ 1 
roeil  rp  f eine  Criminai-  jurisdidion  batte ; aber  tomit  Die 
©IPaffett  tydren , l)at  ecbie  ereptores  unD  fures  etiam 
non  maniftftos  <JC|lraffet , UIlD  jlDacDen  ereptorem  {)0i)Cr* 

o!i  Dtn  furem , Der  nur  ad  duplum  belaitgct  ronrb.  ©a|i  eu  , , 
aber  nidjt  beber,  ali  furmanifeitus,g<dt’afTc{  n?ocD?u,fcm!ut 
bal)er,  roeiler  mit  Diefeiu  nicbtS  «u  (bun  gcbabt,  ais  ex  poft 
farto.  Biefe  Poena  id  alfo  b&bec  qcmeftn , <iis  iene , ud 
Bykkekshoek  jam  obfervavit.  ‘JiufanqS  dcatfte  er  Mop  Dic 
fures  non  manifeftos,  bertUfl)  abtr  faijt.  CC  <« /•  b §.  \ di 

lautis  &c.  ba(i  Die  (?  t utt  nidjt  ftiber  rnaren  cor  Den  ereptori- 
bus , dci  drdffte  er  Diefe  atttO , unb  jroat  drqer , ais  Die  ©iet*. 

Illa  vero  poena  furum  manifeflorum  capitaiis  ceflavit» 

& quadruplo  puniebantur.  5JR<M1  0ibet  ClfO  / Da(?  Die 
aftio  furti  manifefti  fpdfeC  duffomtncn , afs  bonorum  ra- 
ptorum , fond  roucbe  man  Diefe  n>of)!  fdjdrffcr  trartirei  babert- 
^oaberb^t^btcPrsetor  nicbtSDamit  ju  ibuit,  fonbernDec 

Praefertus  Urbi.  Alii  putarunt , ei  fet)  lt>0bl  n>at)r  / Dap  Det 
Ereptor  geringer,  alS  Der  fur  manifcftus , oedraffei  roecbe, 
eS  d<fX  abee  Docb  freo , ob  man  einen  artione  bonorum  ra- 
ptorum oDer  furti  puifiren  molle  ? ©as  id  roobl  roabr,  id) 
fanaurt)ex  L Aquilia,  ex  Interdirto  unde  vi,  ex  artio- 
ne  furti  manifefti  contra  ereptorem  flaflCtt  / aber  fi)  bl(U 

bet  bocb  itnmer  Die  Srage  iibrig , Die  roir  ex  hiftoria  erldutert 
babCll-  $eut  JU  tage  id  fapina  cin  deliftum  publicum , 

unb  aer  fine  c*de  raubet/  airbam&bengcflrafft  unD  j)tr» 
nacb  auf  DaS  Siab  gclcgtt ; gefibiebet  ei  aber  cum  c*de,  fo 
n>irD  Der  Delinquent  ais  ctn  £traffeiu3lduber  lebcnDig  qt* 
tdbm,  V»d,  Conjlit.  Crim.  Curti.  V.  s4rt.  i a 6.  & 137. 
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pvo  hac  parce  profpettum  eft , ut  nemini  liceat  vi  ra- 
pere vel  rem  mobilem,  vel  fe  moventem,  licet  Tuam 
eandem  rem  exiftimet.  Sed  , fi  quis  contra  ftatuta 
Principum  fecerit,  rei  quidem  fua:  dominio  cadere: 
lin  autem  aliena  res  iit  •,  poft  reftitutionem  ejus , et- 
iam seftimationem  ejusdem  rei  prarftare.  Quod  non 
folum  in  mobilibus  rebus , quae  rapi  poliunt,  confti- 
tutiones  obtinere  cenfuerunt,  fed  etiam  in  invafioni- 
bus,quae  circa  res  foli  fiunt:  ut  ex  hac  caula  ab  omni 
rapina  homines  abdi  neant.  (2) 

Quibus  datur. 

§.2.  Sane  in  hac  adtione  non  utique  expettatur, 
rem  in  bonis  adoris  elfe.  Nam  five  in  bonis  fit,  -live 
non : fi  tamen  ex  bonis  fit,  locum  hax  actio  habebit. 
Quare  five  locata, five  commodata,  five  etiam  pigno- 
rata,  five  depofita  fit  res  apud  Titium,  fic,ut  interfit 
ejus,  eam  rem  per  vim  non  auferri : (veluti,  fi  in  de- 
polita re  culpam  quoque  promilit)  five  bona  fide  pofi 
iideat , five  ufiuntrudtum  quis  habeat  in  ea,  vel  quid 
aliud  juris,  ut  interfit  ejus,  non  rapi:  dicendum  eft, 
ei  competere  hanc  a&ionem , non  ut  dominium  acci- 
piat: fed  illud  folum , quod  ex  bonis  ejus,  qui  rapi, 
nam  palliis  eft,  id  eft,  quod  ex  fubftantia  ejus  abla- 
tum elle  proponatur.  Et  generaliter  dicendum  eft, 
ex  quibus  caufis  furti  adio  competit  in  re  clam  fadta, 
ex  iisdem  caufis  omnes  habere  hanc  a&ionem.  (3) 

■'  TITU- 

(2)  Dolus  requiritur  ad  rapinam ; &a{)er  airb  gtfrflflet : Quidfi 
rem  meam  eripuerim  ? v.  g.  (<$  pjoltC  Ifidn  ^)f<rb  jure  domi- 
nii bem  anbtrn  aegnc&mtn , ba8  ift  feinc  Rapina  i aflein  adi 
COCt)  res  mali  exempli  jtf,  unt)  Itian  linltt  t-ettl  Praetext : 
35ic@a(!)t  fld)ortl  mdn,  sirftf  Ofgnebiiicn  forne,  fo fatiel 
Justinianus,  ba|j  fiet)  fetncr  Dnmit  excufiien  folle,  aeil  ec  tlidbt 
debito  modo,ll0d)  Iegaliter  t)Ctfdt)rC(. 

(?)  Qu.  hic,  uti  tioulo  praecedente;  An  hanc  attigue  m ha- 
licae 
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TITVLVS  III. 

Dii  LEGE  AQUILLI. 

Summa.  Caput  primum . 

"pV  Amni  injuriae  aftio  conftituitur  per  legem  Aqui- 
f/  ‘ Cu;us  primo  capite  cautum  eft : ut.  Ii 
quis  alienum  hominem  , alicnamve  quadrupedem 
qua:  pecudum  numero  fit,  injuria  occiderit,  quanti 
ca  res  in  eo  anno  plurimi  fuerit,  tantum  domino  dare 
damnetur,  (i) 


De 


heat  locator-conduAor , depofitarius  & fc  Competebat 

aftio  fura  & domino  & non-domino.  Ereptio  ex  Tu 
re  Romano  erat  delicum  privatum  , fy  feni'  fllfo  »UC 
1 P«nam  cmJem  «flgq,.  ^>ni|cacn  fcep  ait  au 
fcactf,  Rapina  vere  ««crimen  publicum,  mit  Das  furtum, 
& utrumque  morte  punitur/, a mnn  (Tratfei Det,  erepto- 
rem tux&bofyri  ttcniKCflUKOfliltgreftituirenfan,  airtec 
Jo*  litte  batcrgar  imuiid  bUgket/  fonrii-b  er  acte 
fccectlt- . X>ic  5D«It|d)ill  IVtirtn  licii  Ereptoribus  fehc  feittf) 
fonDCChd)  qui  fimul  vulnerabant.  ^ 

tow <*T in  praxi 

ni(t)f  oitl  (tau  i dic  rhearie  ma^ct  ii, n angcnchm.  Tho- 
««« «sene  Di/Tertation  oaoon  gefarta , morin 
ccDtn  Non-Ufum  jetgcf.  £s  ni  |tt)o?i  «r.iiuerr  itociim, 

SnnAWf, nXlT  H°rtenfia  Vim  ,egis  ^Erommcfl/ UIID 
pabcc  au$  fcfoffwi  teges  germina  rottocn  £udc«bfn  Pie- 

bilcitum  ©«r  Oild)  UlljCC  Lex  Aquilis , qux  vitn  letis  aece- 
p.t,  uti  Lx  VoConia)  Fufia.  Falcidia.  Amor  ejus  fuit 
Tribunus  Plebis  Aquilius  , Dcrnfl(Ocinifl«r  ^cpnunfl  DOlt 
Dem  JCto  Aquino  ftme  unicrf<$Kbc»f ‘Dcrfon  atmelen. 
I|la6€r  boit  probabiec/  bap  ji<  beobe  diftina*  perfoL  at* 
wclcil,  licet  Guit.  Gkotiu®  de  Vitis  fCtorum  evincere  fr- 
tegerit  contrarium.  Coercet  haec  lex  delicum , per  quod 
damnum  datur.  Damnum  injuria  datum  provenit  ex 
dolo  aut  culpa.  Dolus  eft  deliftum  verum,  culpa  ve- 
xo  quali.  Inter  dolum  & culpam  magna  quidem  eft 
differentia,  nulla  vero  ratione  poen*.  Prxmitto,  mul- 

B b b 2. 
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De  quadrupede,  qu*  pecudum  numero  ejf. 
c i Quod,  autem  non  prxcife  de  quadrupede,  fed 
de  ea  tantum  , qu*  pecudum  numero  eft,  cavetur, 
eo  pertinet,  ut  neque  de  teris  bellus,  neque  de  ca- 
nibus cautum  efle  inteiligamus : ied  de  us  tantum, 
quae  gregatim  proprie  paici  dicuntur.  Quales  lunt, 
cuui,  muli,  anni , oves,  beves, caprae.  ^De  luibus 
quoque  idem  placuit.  Nam  & fues  pecudum  appel- 
latione  continentur:  quia  & b(gregatim)pafcuntur. 
Sit  denique  & Homerus  in  Odyllea  ait,  licut  -/Elius 
Marcianus  in  Tuis  Inftitutiombus  refert: 

rvitsi  vafJ>/x*V9V , i/  /e  ^ 

nap  Ripaeos  mra,  1«  Tt  A’*'01,r J* 

Hoc  eft: 

Midtt  is  fuibus , quorum  grex  magnus  in  agris 

Pafiitur , ad  Coracis  faxum, fontemque  Jretbujain.(i) 


^rSTiSTSTcapita ; oblroarJ^TtNtAvus  nuc j. 

anaiebt,  fe>  iftbod)  probable,  ut  etiam  Nooijt _mTr  . 

Tlw  sIquMa  oftendit , f.  aut  6.  capita  fuifle.  Conf. 

Raeeuinus  , Claudius  Chiffletius,  Prof.  JU  Or- 
Lds  ■ de  Lege  Aju,i,a.  SEBcuti  man  bieltti  titul  ofrenbtn 

anm , fo  Afttt  Bwn metjnen  / t«  f«i >«W J"r!s  Natura£; 
2n  re  vera  ift  adcS  arbitrair  «n*  CUIC  doftnna  Juris  Ro- 
n?ani.  3>i«  SKbimr  babenCubtil  philofophiret.  Damnum 
eft,  quando  alteri 

tum  111  60«  objeAum  Leg.s  Aquili*.  Injuria  DeiffCtbtCC 
niifimfDlflCnbtn  Situi/  fOMtlflW Contumelia,  foti» 
i® ro “a jT&to»;  tm  * W nitlM.il> 

tine  Obligationem  connatam,  tC  ©$a&ttl  t&lU  i 06tC 

Capite  ttitf)  DaMUf  : 4»  occifiusfiit  fer- 

Jtl  animal , quod  gregatim  pa/ettur  ? Si  fervusvune- 
ratu,  fit,  ad  Cap.  IH.  fpeaat;  D«C  tnuf  fervus  &.  qua- 
drupes gregarim  pafei  folitum  tObt  fU)ll-  Gregarim  pafri 

mftin  man  fieauf  tine  $ctrfce  tcetbet;  eui  -putiD  ijl 
fcmfol*(f)Si)ier,  ttoljl  otee  cine 
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* De  injuria. 

§.  z.  Injuria  autem  occidere  intelligitur,  qui  nul- 
lo jure  occidit.  Itaque  qui  latronem  occiderit , non 
tenetur , utique  fi  aliter  periculum  effugere  non  poc- 
eft.  (3) 

De  cafu , dolo , culpa. 

§.  3 . Ac  ne  is  quidem  hac  lege  tenetur , qui  cafii 
occidit : h modo  culpa  ejus  nulla  inveniatur.  Nam 
alioqui  non  minus  ex  dolo,  quam  ex  culpa  quisque 
hac  lege  tenetur.  (4) 

. De 


umtit Stoma  bidcnigcit;  qui  quadrupedem,  quas  gregatim 
pafcitur  . occiderunt,  drgcrqtjlraffa,  alff  bitjemqcn , Die 
aiirtrtil)iectg<t6i)ttt,  JtigeiFRANCiscus  Balduinus  Tr.  cit.> 
de  Lege  Aquilia . (^C  tDflC  D011  Arras , homo  perdoctus) 
rempe  talia  animalia  cenfentur  magis  utilia.  Qu  (gp 

toren  au(&  bic  0cbtrcme  baruntcr  ? 5J?an  Ijat  Dature 
difputica , unb  btn  im  Text  bejinblitfitn  locum  aus  Dent 
Homero  (Uigtjogcn*  Hdbbr  in  PraleU.  ad  lnfi.  frtqcl: 

btn  Imperatorem  tlUt  IWd)  'iDtjipbfilttl  OtCC  ^a;)cm 

fuf)rtn  folltti , fo  rourbt  er  balb  baooti  ubtrieugei  roocbeii  fet)tt. 
€s  i(I  nitot  not()ig  / }um  Homero  jU  lautfen.  Dicis ; 
tt  timn  bicj<$  nidht  aus  Der  Experience  decidiren  f biintn,  n\i$ 
brauct  ci  benn  bie  Raifon  aus  betit  Homero  ? Ref p.  J)ie 
Stomer  feoben  ibre^cfjmeine  ju-^au|t  bebalten , nrrtjta  !$qi= 
trtebcn,  myl  (S  abeu  mele  populi  ri)uti  / fo  faott  Homero?, 
fte  rodrtn  Dou)  oorumcr  btgrijftn-  Caspar  Hoffmann.  tj» 
Theologus,  illftincn Oijervati.n/iut  variis  ettlt  Clfin^t 
Obfervation  fiitrOOrt-  02dtt  fbme  aud)  de  iuiefuum  eine 
, gan^t  Differtation  fitreibtn-  iBeotUlStlifeiR^rodltel:  An 

fues  gregatim  pafcantur  ? 

(j)  InjuriA  fieijfet  J)itC  fo  biel  ,al$  hre  nullo , injuria  occide- 
re , i.  e.  nullo  jure  nec  permittente  , nec  praicipiente ; 
babergebbret  btCCafus,  fi  quis  fervum  latronem  orcide- 
rit,  nicbl  f)iel)er , quia  hoc  jure  fit,  nec  neccffitas  legem 
habet. 

(4)  Caius  fortuitus  non  praeftatur.nec  imputatur,  quia  eft 
extra  facientis  faftum , eg  f<l)  benn,  ba^  «ne  culpa  OoriMHr 
bcn  fcp , nana  damnum  culpa  datum  coercendum,  ^itrotl 
’ B b b 3 niOtbr 
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De  jaculatione . i 

§.  4.  Itaque  fi  quis,  dum  jaculis  ludit,  vel  exer- 
citatur, tranleuntem  lervum  tuum  trajecerit,  diftin- 
guitur.  Nam , fi  id  a milite  in  eo  campo , ubi  l'o- 
litum  eft  exercitari,  admiflum  eft  > nulla  culpa  ejus 
intelligitur  ; fi  alius  tale  quid  admiferit,  culpa:  reus 
eft.  Idem  juris  eft  de  milite,  11  in  alio  loco , quam 
qui  ad  exercitandum  militibus  deftinatus  eft  , id  ad- 
miferit.  (5) 

De  putatione . 

§.  5.  Item,  fi  putator  ex  arbore  deje&o  ramo  {er- 
vum tuum  tranleuntem  occiderit , fi  prope  viam  pu- 
blicam , aut  vicinalem  id  faftum  eft , neque  procla- 
mavit, ut  cafiis  evitari  pollet,  culpa:  reus  eft  : led 

it 


moc&te  «ner  jroeiffeln/  abec  eg  muj?  bod)  eme  3ud)ttgung  gc» 
fdMen , bajftnan  flug  unb  vigilant  roecbe- 
(s)  ^icriflbtcCafus,  fi  quis  jaculis  lufit , tventt  ttj)  011  et»  . 

nem  Ort  fcbicffe , roo  niemanb  gebet , obcc  binr&mmt , in  lo- 
co inconfueto,  uni)  tct)  crfd)ie  ile  ol)tigefd)t  icinanb/fo  fan 
mir  bieferrocgen  nicf)iJ  imputicet  merben-  $ieber  geboretfol» 
genocc  Cafus : einer  meccfte  auf  bet  3agb , bafiftct)  an  emetn 
Ortroilbe  ©cbroeint  aufgebalten , furi}  barauf  frutte  erim 
§8ufd),  bafitid)em>a8be©eate/  ba*n)acein  fleri  mu  etntm 
rotl)en  Samifol , ecbacfite  abec,  es  rodre  ein  rnilb  ©djrotut 
mitteu  im  5H5alt>e  / unb  fdjepben  fleri  toDt-  Srroar  nidum 
culpa  i t»tnn  einec  iitmiec  ruffen  wolte : Smlafft  lemanb  bter  ? 
19Ul’be  inbtffen  M 5Btlb  DurCt)(iet><n.  Error  erat  mvmcibi- 
lis.  qsen  ben  aioinern  fonte  fiet)  folqenber  Cafus  twgnen: 
$ie  flttecbie  lieffen  ftd)  auf  bec  ©traffe , m noffc  jumeilm  itt 
5Jiofcau  gefd)id)t , rafiren;  bet-  SBorbicrcr  fetjetibuancinen 
Ort , n?obm>Q5a(lb«utf  ifl , fdenter;  ba  er  an  Die  (9urgtl 
ffemiut , foldgt  ein  35ail  an  ba6  ©betrSReffec  / ba&  er  ibm 
Die  (Surgel  dbf.Dneibet.  In  culpa  heret  ; lex  Aquilia  0- 
nrnem  culpam  coercet,  latam,  levem  & leviffimam, e. a. 

bu  bcaucfeft  afleS , bu  greiffefl  mcin  an , bu  erfd)ridfl 
iibec  cinen  ed)u&  / unb  Idffefl  e8  faflen , tenens.  Thoma* 
sius  menaei  be$n>cgen/man  miiffc  aucb  cafus  fortuitos  crfe* 
fieil  / fed  non  efi  cafiis , imo  potius  tua  culpa. 

' *•  : (6)€bm 
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fi  proclamavit , nec  ille  curavit  prxeavere , extra  cul- 
pam eft  putttor.  /Eque  extra  culpam  eile  intelligi- 
tur  , fi  feorfum  a via  torte,  vel  in  medio  fundo  ex- 
ciebat, licet  non  proclamavit:  tjuia  in  eo  loco  nulli 
extraneo  jus  fuerat  verfandi.  (6) 

De  curatione  rflicl a. 

f . 6.  Prxterea  fi  medicus , qui  lervum  tuum  fa- 
Cuit , dereliquerit  curationem  ejus , & ob  id  mor- 
tuus fuerit  lervus,  culpae  reus  erit. 

De  imperitia  medici . 

§.  7.  Imperitia  quoque  culpa:  adnumeratur  : vel- 
uti,  fi  medicus  ideo  lervum  tuum  occiderit,  quia 
male  eum  lecucrit  , aut  perperam  ei  medicamen- 
tum dederit.  (7) 

De  imperitia  infirmitate  mulienis , aut 
cejuo  'velit. 

§.8.  Impetu  quoque  mularum,  quas  mulio  pro- 
pter imperitiam  retinere  non  potuit,  fi  lervus  tuus 
opprellus  fuerit , culpx  reus  cit  mulio.  Sed  & fi 
propter  infirmitatem  eas  retinere  non  potuerit,  cura 
alius  firmior  eas  retinere  potuiflet,  xque  culpx  te- 
netur. Eadem  placuerunt  de  eo  quoque  > qui , cum 
equo  veheretur  ,.  impetum  ejus  aut  propter  infir- 

mita- 

(6)  6Nn  fo  ifl  (6  beftfiatfcn , rocnn  id)  einen  ’7>amn  in  fundo 
meo,  obec  an (inetn  atgtkgencnDtt/  Ubi  vuJgo  iter  non 

fit , mitun  im  ?H5alDe  umfiaut-  uCcnn  man  abet  <mcn 
5gaumanDec^(fct)tS5CalD(«  abfiauwt  mia,  Da  mu?  man 
tufftrt , Da?  man  fnfi  oorfefit. 

(j)  Sic  fi  fervus  meus  aegrotat , & pigritia  medici  mori- 
tur , Da  mu?  Dtr  2lr$t  Dtn  tfruefit  bijafikn ; 30  afcr  D«  Me- 
dicus imperitus , fo  foltt  tr  fufi  Dee  (£uc  nict>t  imterfanqtn/tmD  . 

<$  ijl  fo  u reben  «in  Dfiiftum.  >Mtin  man  fiat  ti  b«o  txn 
Medicis  fo  fltnau  niefit  fltnommcn  / ItnD  ifirt  imperitiam  . 
DUC  extra  ordinem  fl(|lcaff«t* 
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mitatem,  aut  propter  imperitiam  fuam  retinere  no* 
potuerit.  (8) 

Quanti  damnum  ttflimatur , £5?  de  h&redibuf. 

§.  9.  His  autem  verbis  legis : Quanti  id  eo  in  an- 
no plurimi  fuerit , illa  fententia  exprimitur  : ut  11  quis 
hominem  tuum,  qui  hodie  claudus,  aut  mancus, 
aut  Iuleus  erit,  occiderit,  qui  in  co  anno  integer, 
auc  pretioius  luerit , non  tanti  teneatur , quanti 
hodie  erit , ied  quanti  in  eo  anno  plurimi  fuerit. 
Qua  ratione  creditum  eft,  poenalem  elle  hujus  le- 
gis adtionem  : quia  non  folum  tanti  quisque  obli- 
gatur, quantum  damni  dederit ,.  led  aliquando  lon- 
ge pluris.  Idcoque  conflat , in  heredem  eam  actio- 
nem non  tranfire : quae  tranlitura  fuiilet,  ii  ultra  da- 
mnum nunquam  lis  a_’ftimaretur.  (9) 

• j Quid  aflimatur. 

§.  1 o.  Illud  non  ex  verbis  legis , ied  ex  interpre- 
tatione placuit , non  iblum  peremti  corporis  a-ftima- 
tionem  nabendam  cfle , iecundumca,  qua  diximus: 
ied  eo  amplius,  quicquid  praterea  peremto  eo  cor- 
pore damni  nobis  allatum  tucrit : veluti , fi  fervum 
1 ■ , \ ’ tuum 

(8)  Imperitia  habetur  pro  culpa;  iwnnbualfb  faDrwroillfl 
unD  fanil  ce  nict)t.  Die  ^>fcrDe  ed)tn  DuicO  unD  itjun  ©ctaben, 

haeres  in  culpa. 

(?)  Qu.  ©tlKlabcC  Die  Aftio  ex  lege  Aquilia  contra  haere- 
des ? Refp.  Neg.  Haeres  non  peccavit,  a&io  vero  le- 
gis Aquiliae  eft  poenalis,  ac  praefupponit  deli&um. 
l)CI|T«tt)itr:  quanti  id  eo  anno  &c.  Refp.  pd)  f>CtttC  e-  g-  fttC 

Dog'i)fcrD»or  1.  *01onaten  1 00.  ©ucaien , roirb  e$  blinb, 
bn  muff  ec  mir  aHe$  erfc^cn.  pd)  Ionie  fur  mcinenJfneifci 
fbnfl  «00.  jRiDlr-  bnbcn  / nuo  l)at  ec  DaS  3luqe  eetiol)c«n,  unD 
flilt  fiuun  ?.  Dasimip  ccfc^ct  werben.  gebbret  Dasjt* 

Iliae , n>fl$  llic&t  eftimable  j|J,  aicDt  ad  legem  Aquiliam  , li- 
ber homo  ifl  inxftimabilis , rDClggtlt  etllC  Cicatrix  i SlbeC 

DaS  tsxip  iit)  iDobl  / citi  5t'ncct)i  giUw 
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tuum  haeredem  ab  aliquo  inftitutum , ante  quis  oc- 
ciderit, quam  is  juilii  tuo  hereditatem  adierit.  Nam 
hereditatis  quoque  amille  rationem  elle  habendam 
condat.  Item,  fi  ex  pari  mularum  unam,  vel  ex 
quadrigis  equorum  unum  quis  occiderit,  vel  ex  co- 
moedis unus  fervas  occifus  fuerit , non  iolum  occifi 
fit  eftimatio,  ied  eo  amplius  id  quoque  computatur, 
quanti  depretiati  funt,  qui  fijperfunt.  (10) 

De  concurju  hujus  aclionu  capitalis.. 

$.11.  Liberum  autem  eft  ei,  cujus  fervus  occifus 
fuerit,  & ex  judicio  privato  legis  Aquiliae  damnum 
perfequi,  & capitalis  criminis  eum  reum  facere.  ( 1 1 ) 

Caput 

(io)  Qu.  Quodnam  vero  damnum  adlimafur ? Refp.  Da* 
rrnum  pofitivum ; id , quod  mihi  demtum  eft  ex  pa- 
trimonio i J.  (g.  b(t$  j(l  ftjtl  damnum  pofitivum  , ©ttltt 

Maevius  mtd)  jum  grben  einfeljen  roollen , Titius  abtc  ii)tt 
. baran  ptrbinbett;  benn  i®  (jatte  <1  noc&nubt/  nec  etiam  , 
vindicatur,  fi  damnum  fit  incertum;  tCf)  fati  imacetlicn 
folctcn  bdangetl  , abec  nid)t  ex  lege  Aquilia.  Conf.THO- 
masii  furispr.  divina.  Sed  fi  haeres  inftituitur  fervu* 
meus  & adire  voluit  juflu  meo  hereditatem  , tu  vero 
eum  interim  occidis , tum  non  folum  ad  fervi , fed  et- 
iam ad  hsereditatis  pretium  teneris.  Damnum  libero 
homini  datum  non  ex  lege  Aquilia  refarcitur  & vin- 
dicatur i b<nn  tggcfut  folchec  Lex  nucauf  fervos,  qui  cer- 
tam habent  xftimationem.  Damnum  ex  confequentia 
datum  mulle  aucb  bcwblet  roerben,  e.g.  bie  SHomcc  batten 
SEBagen  / an  bie  fu  4-  ^ferbe  fpanmen , bieafle  cgai  maten/ 
eines  fommt  tua  culpa  unt , bu  lmtfl  ntic  nidn  nUctn  ba« 

«Dferb,  fonbern aucb meirien  @$at)en ufetjen, benn Dic 1 . att* 
bem  ftnb  mmmebr  depretiiret.  Idem  dicendum  0011  ctnec 
gompagnie  gotnobianten.  ©ie  iKotner  thaten  aQe«  burtb  ibre 
Stiittbi*.  Morhoff  bal  mis  bem  Seneca  Urempel  angefub* 
ret,  baf  jie  gcmf$? Bibli  othequtn  oon  SEnecbien  baflen/  v.  g. 
biefentac  ber  Homerus,  jftiec  Virgilius,  Ullb  mmle  glctcf) 

_ bie  Pcdanale  Paflage  recitiwn. 

(i  0 Si  quis  fervum  meum  dolofe  occiderat,  etiam  ca- 
pitaliter «gere  poteram  judicio  publico  ex  Lege  Corne- 
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mitatem,  auc  propter  imperitiam  fuam  retinere  no* 
potuerit.  (§) 

Quanti  damnum  ajlimatur , £«?  de  h&redibur* 

§.  9.  His  autem  verbis  legis : Qu*nti  id  eo  in  an- 
no plurimi  fudit , illa  lententia  exprimitur  : ut  fi  quis 
hominem  tuum  , qui  hodie  claudus,  aut  mancus, 
aut  Iuleus  erit,  occiderit,  qui  in  co  anno  integer, 
aut  pretiolus  luerit , non  tanti  teneatur , quanti 
hodie  erit , led  quanti  in  eo  anno  plurimi  fuerit. 
Qua  ratione  creditum  eft,  poenalem  eile  hujus  le- 
gis adtionem  : quia  non  iolum  tanti  quisque  obli- 
gatur, quantum  damni  dederit led  aliquando  lon- 
ge pluris.  Ideoque  confiat , in  haeredem  eam  acbio- 
nem  non  tranfire : quae  tranlitura  fuiilet,  fi  ultra  da- 
mnum nunquam  lis  aeftimaretur.  (9) 

Quid  aflimatur. 

§.  10.  Illud  non  ex  verbis  legis,  led  ex  interpre- 
tatione placuit,  non  luium  peremti  corporis  anima- 
tionem nabendam  die , fecundum  ea,  qua  diximus; 
fcd  eo  amplius , quicquid  praterea  peremto  eo  cor- 
pore damni  nobis  allatum  luerit : veluti , fi  lervum 
1 • , \ ' tuum 

(s)  Imperitia  habetur  pro  culpa;  fttnn t)U dlfo  fdbrttl rDtdfl 

unt>  fan|I  t$nu&t,  bie  8cl)«t  t>utd?  unD  ibun 

h«t‘res  in  culpa. 

(9)  Qu.  ©tbetabtt  t>ie  Ariio  ex  lege  Aquilia  contra  haere- 
des ? Refp.  Neg.  Haeres  non  peccavit,  ariio  vero  le- 
gis Aquiliae  efi  poenalis,  ac  praefupponit  delirium. 
l)CI|T«tf)Ur;  quanti  id  eo  anne  &c.  Refp.  pd)  battt  e.  g.  ftic 
fcas^ferb&or  t.  tOionaten  1 00.  $Ducat«n , roirb  blinb, 
bn  inu|}  cc  mir  alk$  trfc^cn.  3$  fonte  fur  mcimnffncdH 
fonti « 00.  jfttblr.  I>a6en  / tum  bat  tc  oa$  Sluge  Mriofyrcn,  unb 
flillfaum?.  oadimip  crfe^et  merben-  ©ib«c  basje* 

flige , R)fl$  llicbt  eftimable  i|l,  «id)t  ad  legem  Aquiliam  , li- 
ber homo  tfit  in*ftimabilis , rtuiS  qilt  eitlC  Cicatrix  ? SlbeC 

bag  tvtip  id)  toobl  / (in  &ned)t  gilt- 
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tuum  haeredem  ab  aliquo  inftitutum , ante  quis  oc- 
ciderit, quam  is  jullu  tuo  hereditatem  adierit.  Nam 
hereditatis  quoque  amiilae  rationem  elle  habcjndam 
conflat.  Item , fi  ex  pari  mularum  unam , vel  ex 
quadrigis  equorum  unum  quis  occiderit,  vel  ex  co- 
moedis unus  fervus  occifus  fuerit , non  lolum  occifi 
fit  aeflimatio,  led  eo  amplius  id  quoque  computatur, 
quanti  depretiati  funt,  qui  fuperliint.  (10) 

De  concurfu  hujus  aHtonis  capitalis.. 

$.  1 1.  Liberum  autem  eft  ei,  cujus  fervus  occifus 
fuerit,  & ex  judicio  privato  legis  Aquiliae  damnum 
perfequi,  & capitalis  criminis  eum  reum  facere.  (1 1) 


(l°)  Qu.  Quodnam  vero  damnum  aeftimafur?  Refp.  Da* 
rrnum  pofitivum;  id,  quod  mihi  dcmtum  eft  ex  pa- 
trimonio i j.  (g.  Da?  ijl  ftilt  damnum  pofitivum  , 

Maevius  mitfi  jum  Sr&en  einfefcen  tpoilen , Titius  cber  ii>tt 
barati  perfiiubm;  benn  i*  fiatte  <$  nocfinicbt/  nec  etiam  , 
vindicatur,  ii  damnum  fit  incertum;  i(fi  fan  jnmceilUIl 
folctill  bclangetl , abee  nid)t  ex  lege  Aquilia.  Conf.THO- 
MAsn  furispr.  divina.  Sed  fi  haeres  inftituitur  fervus 
meus  & adire  voluit  juflu  meo  hereditatem  , tu  vero 
eum  interim  occidis,  tum  non  folum  ad  fervi,  fed  et- 
iam ad  haereditatis  pretium  teneris.  Damnum  libero 
homini  datum  non  ex  lege  Aquilia  refarcitur  & vin- 
dicatur ; fttnn  cjSgtfat  foltbtc  Lex  nueduf  fervos,  qui  cer- 
tam habent  xftimationem.  Damnum  ex  confequentia 
datum  mufleaucbbewblet  roerben , e.g.  bie  SKomcc  fiaitm 
aoageit  / an  bie  fte  4-  ^ferbe  fpamtten , bie  alie  egai  roaten/ 
tine?  fotnmt  tua  culpa  um , bu  innji  mic  nitbt  oUciti  ba? 
Werbj  fonbern  aucb  tneimn  @c&abe n t rftijen,  benti  Die  ? . an* 
bern  fint)  nunmebc  depretiicet.  Idem  dicendum  DOil  CtllCC 
Sompagnie  Somobianten.  ©ieSKomer  tbaten  alie?  burcb  ibre 
3tned)ie-  Morhoff  bat  au?  betn  Seneca  fvemptl  angtfu{j» 
rct/  baf  jteganb?  Bibli  othequtncon  Smcbicn  fiaiien/  v.  g. 
bieferrcae  bcr  Homerus,  jtner  virgiiius,  unb  muilc  gUi(b 

^ bie  peclangte  Paffage  recitiren* 

(11)  Si  quis  fervum  meum  dolofe  occiderat,  etiam  ca- 
pitaliter «gere  poteram  judicio  publico  ex  Lege  Corne- 
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Caput  fecundum, 

§.  i x.  Caput  fecundum  legis  Aquilix  in  ufii  non 
cft.  (i  z) 


lia  de  Sicariis , t)Qp  <$  ibttl  gaC  bCtt  5fopf  foftefc,  OtKC  tC  n>UC* 
fcc  deportircti  biernatbil  fonte  ict)  aucb  Den  ® cftabcn  6egel>rcn 

a&ione  legis  Aquili*.  fl1U|l  flbec  damnum  pofitivutn 
fielittstl  in  patrimonio , non  in  lucro.  Hinc  patet, 
dodrinam  de  damno  dato  non  in  genere  hic  proponi. 
JDarum  Ijal  aucb  Thomasius  geieiget,  baflbecLex  Aquilia 

feineti  3Iu$en  tjabc.  «Bitit  t>ab«n  it>n  ju  t&ieberlegtn  geicacb? 
let , Daftegtfaget  ^ es  todte  ba$  in  bem  Situi  bie  dodrina 

de  damno  dato.  -Sed  Kefp,  2B(C {jftbctl  adionem  deda- 
mno dato,  a&tc  i)  diftinguirenibir bit  Capita  ni®t,  1) 
flagtrt  n>ic  nUC  *d  damnum  refarciendum  , quod  nunc 
eft , non  quanti  id  eo  anno  plurimi  fuerit,  j ) JjW&tit 
bie  3l6mcr  nuc  damnum  pofmvum  vindicirtt,  babie@aa 
d)C  in  liumtlh  Patrimonio  genxferi  / nictu  abtc  damnum  feu 
carentiam  lucri , e.  g.  Paulus  te  inflituit  hseredem,  ego 
perfuadeo  Paulo , ut  te  deleat  & alium  fcfibat ; tu  da- 
mnum pateris  , fed  tamen  ex  lege  Aquilia  agefe  non 
potes  i nondum  enim  haereditatem  habuifti  in  patrimo- 
nio, agere  poteras  ex  dolo.  S)tt3l6mtCtBartnbarinftl)C 
genau/  damnum  e(t  > ubi  demitur  aliquid  i bflSabtCill 
lUlt titt luctam  interceptum.  Hinc  patet,  non  integram 
materiam  de  damnis  exhauriri.  In  le&ionibus  Juris 
Naturae  omnia  damna  eonfiderantur. 

(ix)  DoS  anberc  Caput  Legis  Aquilia  i(i  stclobctn  gegaiu 
gen , utib  man  n>e$  otffm  eigemlicben  3nbalt  nicbt.  impe. 

rator  ait  : Caput  jesundttm  Legis  Aquilia  in  u/u  non  eft. 
Ergo  ®ac  tempore  ejus  n>0l)l  DaffClbC  DOCbanbeit.  Hodie 
fonte  man  liebec  fagen : Plane  nefeitur ; boet)  baben  bie  Do* 
dores  conjeduras  giigigebett-  Claudius  Chipfletius  , Pro« 
feffor  Parifienfis , primum  Aurelianentis , (i£cfct)riebauct) 
de  legitimis  portionibus , faeinftbon  i£ucO  ift,  man  ftebet  / 
baji  ec  nuc  feint  Lediones  brmf  en  lafftn , unb  lefet  bacanf  tlu* 
biCCt  / tote  eS  olim  moris  mac.  Bavlk  fub  t«c.  Duarenus 
& BaUuinus  faget , bajj  bie  Prefetibres  mflllCbUiabl  auf  ei  i 
uee  anbecn  Unit>eijirat©ailjLediones  gebalien,  unb  tbee  91r* 
beiien  miMlc&berumgefiibret/  bie  baunan  ©acf^ufferiege* 
faiffen/)  bai  cinceiguw^'***»'»  **  cap.  u.  L>g.  Aquii. 


Caput 


De  Lege  Aquilia. 


Caput  tertium.  Quod  damnum  vindicatur. 

§.  1 3 . Capite  tertio  de  omni  caetero  damno  cave- 
tur. Itaque  fi  quis  lervum,  vel  eam  quadrupedem, 
quae  pecudum  numero  eft,  vulneraverit:  five  eam 
quadrupedem,  qua:  pecudum  numero  non  eft , vel- 
uti , canem  , aut  feram  beftiam  , vulneraverit , aut 
occiderit : hoc  capite  aefio  conftituitur.  In  arteris 
quoque  omnibus  animalibus,  item  in  omnibus  rebus, 
quae  anima  carent,  damnum  per  injuriam  datum,  hac 
parte  vindicatur.  Si  quid  enim  uftum,  aut  ruptum, 
aut  fraftum  fuerit,  actio  ex  hoc  capite  conftituitur. 
Quanquam  poterat  lola  rupti  appellatio  in  omnes 
iftas  caulas  fufticere.  Ruptum  enim  intelligitur, 

quod 

gtmatfxt,  unb  gtmtptt , tS  habe  gdjnnDelt  de  fervo  cor- 
rupto , mld)e$  ein  damnum  morale  tMC  5 twil  tbic  HUII 
I>ernact>  tiflt  aAionem  peculiarem  de  fervo  corrupto  b(s 

lomineti  / fo  wdre  bitftS  Caput  ni<t)t  nube  noibig  gcwftn. 

bat  sitit  beroogtn , bafl  fit  bicftt  ConjeAur  ^lafj  ge* 
gtbtn  / imo  ipfi  Cojacio  adrifit.  ||1  abtC  nid)t  tD0i)rs 
|d)tinli(l)  > tbtil  Lex  Aquilia  aQtJtit  tllit  Cttl  damnum  pofi- 
tivum  vindicint>  H»Clcf)C^  in  corruptione  morum  fervi 
nidjl  if!.  $ingtgtn  t>at  Bynxerskoek  in  ftintn  obfervat.  f ur. 
Ub.  I.  Cap.  1 } . tinrn  anigtn  ginfafl.  Sr  faga : 3$  ftnbt/ 
bajj  bit  aftio  de  effufis  & dejedis  gtntnJltt  tDOrbtn  aftio 
legis  Aquilia:  in  gcn>ifftn  textibus  , blttC  allegictt-  @011* 
btrluhitigtitrexCAjo,  ba|i,nwde  effufis  Hagtntbofltn/ 
folcbeS  « lege  Aquilia  gtiban  , nacb  bec  tymbabtt  t)abe 
btC  Praetor  ex  capite  de  effufis  & dejeftis  tint  btlOtl* 
Dece  AAion  gtgtbtn , Dal)ec  lex  Aquilia  nicbt  mel)r  noibifl 

gtmtfttl.  2><C  Imperator  fflgtl : Non  eft  in  tt/u,  quia  pe- 
culiaris >iftio  de  effufis  eft  introdufta  , quae  ad  duplum 
tendit.  (£$  |>ai  abtc  b«na<b  aucb  Noodt  etnett  tigtwtn  Tra- 
itat  de  Leie  Aquilia  edi«t/  baiiH  tC  IlUOtUt,  bflp  btt)bt$ 
fei>n  fonte-  Dtnn  trfagtt : €6  jtnb  nube  al$  h Capita  ge* 
tttfen  / Btlcbt*  aucb  Balduinus  gtglaubct-  Die  5J?«)nung 
de  fervo  corrupto  roirb  twt|ltn$  augtnoinmen , roiarobleS/ 
tbit  gtbacbh  tigtntlkb  (titt  damnum  unobit  Cornei' amb 
biti  accurarer  fltftbel  ba&tll- 
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quod  quoquo  modo  corruptum  eft.  Unde  non  fo- 
lum  fra&a,  auttifta,  led  etiam  Icilia,  & colli/a,  8c 
& cffufa,  & quoquo  modo  peremta  atque  deteriora 
fadta,  hoc  verbo  continentur.  Denique  relponlum 
eft,  li  quis  in  alienum  vinum  aut  oleum  id  tnilcue- 
rit,  quo  naturalis  bonitas  vini  aut  olei  corrumpere- 
mur; ex  hac  parte  legis  Aquilia;  eum  teneri. (i  3) 

De  dolo  & culpa. 

§.  14.  Illud  palam  eft,  licut  ex  primo  capite  de- 
mum quisque  tenetur  , li  dolo  aut  culpa  ejus  homo 
aut  quadr,upes  occifus  occifave  fuerit  j ita  ex  hoc  ca- 
pite de  dolo  aut  culpa , & de  extero  damno  quem- 
que teneri : ex  hoc  tamen  capite  non  quanti  in  ea 
anno,  led  quanti  in  diebus  triginta  proximis  res  fue- 
rit, obligaturis,  qui  damnum  dederit.  (14) 

\ * ' 

Quanti  damnum  ctflimatur. 

§.  15.  At  nec  plurimi  quidem  verbum  adjicitur» 
Sed  Sabino  redle  placuit , perinde  habendam  aeftima- 
tionem,  ac  li  etiam  hac  parte  plurimi  verbum  adje- 

dfcum 

(13)  In  Capite  tertio  Legis  Aquilia  reliqua  omnia  damna 
enumerantur,  v.g  vulneralii  fervum  vel  pecudem  aut 
mutilafti  ; item  li  aliud  animal  oceifum  , quod  non 
gregatim  pafeitur,  e.  g.  canis,  avicula,  «II  ^apiigot)  IC. 
fi  quid  ullum  , ruptum  aut  fra&um  Iit.  Etiam  de  re 
inanimata  agebatur  ex  Capite  Tertio  Legis  Aquiliae. 

Qu.  5Carum  ? Refp.  CDJan  fan  Die  tigtntlicbe  Urfa^t  nidjl 
angebeii , att  biefe  / fo  Fra»c.  Baldvinws  oorgiebt- 

(14)  ©leidiniie  man  in  Capite  Primo  Legis  Aquiliae  auf  dolum 
& culpam  qefetKM  # <dfo  fomim  t)ier  mid)  mitbtc  bor. 
Denti  obfdioii  ber  dolus  fonft  nod)  geflroffet  aorben , fo  mu» 
flebodlbie  (frf^ung  bes@d)<tbenf;  barnad)  geljen,  unb  lag 
nictjifi  borart , of>  ber  Jflriger  ba<  Pretium  (>injtigcf«(&ef  oixc 
fiic^t ; btnn  fldunbfdjon  intxmLege.  ©tonfitljct,  bc&, 
babir  Lex  Aquilia  (in  Plebifcitum  j|I , ber  Plebs  qefUCtjtt 

batiu profiticen»  mainlttitiabcrauc^/  c^btrgl«d)?naftto- 

nes  poenales  fid)  iu  I(in<  S)?0B«r$j<  ftytftll. 

(If) 
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itum  fuillet.  Nam  plebem  Romanam , qua:  Aquilio 
Tribuno  rogante  hanc  legem  tulit,  contentam  tuiilc^ 
quod  prima  parte  eo  verbo  ufa  eiiet  (i  y) 

De  aftione  diretla , utili , in  facium. 

§.  1 6.  Ceterum  placuit*  ita  demum  dire&am  ex 
hac  lege  actionem  elle,  li  quis  praecipue  corpore  (uo 
damnum  dederit.  Ideoque  in  eum , qui  alio  motio 
damnum  dederit , utiles  aCtiones  dari  lolent:  veluti, 
ii  quis  hominem  alienum , aut  pecus  ita  inclulerit,  ut 
fame  necaretur : aut  jumentum  ita  vehementer  ege- 
rit, ut  rumperetur  : aut  pecus  in  tantum  exagitave- 
rit, ut  praecipitaretur:  aut,  fi  quis  alieno  fervo  per- 
fuaferit,  ut  in  arborem  adlcenderet,  vel  in  puteum 
deicenderet , & is  adlcendendo , vel  defeendendo , aut 
mortuus  , aut  aliqua  parte  corporis  loelus  fuerit,  uti- 
lis actio  in  eum  datur.  Sed , li  quis  alienum  fervunt 
aut  de  ponte,  aut  de  ripa  in  flumen  dejecerit,  & is 
fuffocatus  fuerit ; eo  quod  projecit,  corpore  luo  da- 
mnum dedifle , non  difliculter  intelligi  poteft  : ideo- 
que ipla  lege  Aquilia  tenetur.  Sed  li  non  corpore 
damnum  fuerit  datum  ,v neque  corpus  ladum  fuerit, 
led  alio  modo  alicui  damnum  contigerit ; cum  non 
lufticiat , neque  diredta  , neque  utilis  legis  Aquili* 
a<fio ; placuit-,  eum,  qui  obnoxius  fuerit,  in  factum 

actio- 

(n)  '3Birb  (iiic®a0e  un6raud)5at/  reftituendum  tantum*' 
quantum  res  intra  50.  dies  plurimi  fuerit.  plurimi 

(iefltt  j®ariHd)tiltlText,  ut  in  hoc  dicitur.  '^iDer  Sa- 
binus fagte , c*  tnitfit  txtrju  gef^tt  nnrtxn.  Oiim  fontre  ict) 
8.  9itl)lr.  ftictnctncn^unD,  Darin  ja.iRtftlr.  jc^o  i- >Kft)lc- 
t»ie  bed)  mu  fi  nun  Der  ©djabtn  erftfjct  werben  ? SBuj  uns  roirb 
Der  91ut>t?r  md)t  Dotauf  fpredjen  / contra  morem  no> 
flrum.  in  praxi  nk&trtufprimumobtr  tertium 

Caput.  Si  tu  negaveris,  damnum  feciffe  , ego  te  con- 
vinco, fo  frtll  teD  nur  flagttl , quanti  intra  annum 
plurimi  fuit , fonDCCD  ptopter  mendacium  in  du- 
plum. . • • : ••  . 
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adtione  teneri : veluti,  ii  quis  mifericordia  ductus  s 
alienum  iervum  compeditum  iolverit,  ut  fugeret.  ( i 6) 

TITV- 

(,6)  48  babtn  ftd) einige  fet)r  grojfe  3Rul)t  gegebcn , ben  Unter* 

f(f)tib  inter  has  tres  adiones  , dircdam  , utilem  & ip 
fadum , JU  itigen.  Thomasius  t>at  ad  Hubsrum  adionenv 
- utilem  & in  fadum  fur  eintclci)  gebalten , n>el<&(8  n>of)l 
feinett  @runD  I>at  / c8babmaber  bie  iKenur  folt&e  bo$  notf> 
untetft&iebeti.  ©ic9tbmecnannlen direaum id,  quodftri- 
ftum.  Direda  igitur  adio  j)(ijftt,  quae  ex  verbis  legi*  ‘ 
ftridis,  claris  & diredis  oritur.  Lex  Aquilia  Derflattett 
tiun  verbis  claris  in  t>etn  aflionem,  JDtnn  Da  (IlIHO  : 

* Cum  quis  corpore  fuo  in  corpus  damnum  dederit.  SiflCtlt 
fcCC  Praetor  mifericors  & aequitatis  ftudiofus  ffftjte : 3Bent1 
einer  glticb  m$t  corpore  in  corpus  damnum  WCUrfa^<t> 

fo  i|l  er  bennoeb  @t$ulb  bacan : i.g.  (8  Ddtte  einer  meineti 
JfttecbteingefcblojFen  unb$ungtr8  jlcr&en  laffen , ober  tnein 
$ferbfoflarcfgeritten,bajj  «8  geilorben , fo  jleljet  jrcar  nun 

in  verbis  : Cum  corpore  meo  in  torpus  damnum  dederim , 

b«8fmbetjic&a&erl)iernic&t,  aenn  td)  btn  Odtfen  fdjeu  gt* 
maciet / b«|i er ooinSelfcn berumecgefpcutwB.  3lflc inuti- 
liter roirbcinc  adio  borau8  gejogen,  bmn  ba8  ifi  bicc  adio 
utilis,  cum  quidem  corpori , fed  non  corpore  damnum 
dederim.  3d)  foti  bOCfy  llicfit  impunis  ftpn-  Thomasius 
fagetbc8tBigen:  Adio  in  fadum  ifi  nid)t8  anbtr8  / ais  uti» v 
lis.  ©leitbn)ie  abet  bit  Stomer  in  formulis  exadiffimi  r»a* 
ren  ••  alfo  gaben  fa  noebeine  befoabcre  adionem  in  fadum, 
li  non  tam  damnum  poficivum , quam  privativum , da- 
tum fit,  i.  e.  fi  neque  corpore  damnum  datum,  neque 
corpus  tofum  fit,  e. g.  vinxifti  fervum  tuum  pedibus, 
fonfl  Idufft  <C  fiflC  fort  / folvo  vincula  ex  mifericordia  , 
non  vulnero,  (C  echapicet,  bfl  t)flt  adio  in  fadum  flatt ✓ 
tbie  bie  fubtilen  9tOHier  fagten.  Non  corpore  damnum  de- 
di, non  corpus  fervi  tofum  eft.  SSJjc  l)fllt«n  etlKII  Ca- 

fum , ba  »ir  el  nit&t  einma&I  ju  nenntn  ou jltn-  48  Dat  eme 
, graugemeoaet  ,ba8  feotbre@>an8,  unbtrdgetfieawbfolc&e 
«ul  bec  i>terbe  roeg ; f ur^barauf tfebet  fte , bag  folcDcs  nic&t 
ibre@an8  feo,  ba  Idffet  ite  folcte  roiebec  lauffen,  aflein  fle 
fammt nicDt nacD ^>aufe-  • Qu.  SBa8b«  Der,  Dem  bie@an$ 
cKbbeet/  fuc  ein«  Adion  tbitDec  bieScau?  3$  fagte:  i» 
fadum  ex  lege  AquUia.  2)1«  DtOHUC  DcUttn  in  Oden  4b« 

. . . eifltfit 
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TITULUS  17. 

DE  INJURIIS. 

Verbum  Injuria  quot  modis  accipitur. 

GEneraliter  injuria  dicitur  omne,  quod  noa  jure 
fit:  fpecialiter,  alias  contumelia , quee  a con- 
temnendo dida  eft  , quam  Grteci  tCqtr  appellant: 
alias  culpa,  quam  Grarci  dii*»/**  dicunt,  ficut  in  le- 
ge Aquilia  damnum  injuria  datum  accipitur  : alias 
iniquitas  & injuftitia,  quam  Grarci  dvofxUr  ^ oldmoLt 
vocant : cum  enim  praetor  vel  judex  non  jure  contra 
quem  pronunciat,  injuriam  accepille  dicitur.  (1) 

Quibus  modis  fit  injuria. 

%.  1.  Injuria  autem  committitur,  non  folum,  cum 

quis  pugno  pulfatus,  aut  fuftibus  exfus , vel  etian? 
verberatus  erit  i fed&,  fi  cui  convicium  fadum  fue- 
rit, five  cujus  bona  quali  debitoris,  qui  nihil  debe- 
ret, 

tigtn«  formulas , refpiciebant  faftum,  unb|afi<tl  mdirmif 
DIC  raifon  , «($  verba  legis.  00  accurat  pfltgm  KHt  fliCt)! 

JU  diftinguiten. 

(0  3fli  Doc&ergelxnbmSifulnmrbe  ba§2Bort  Injuria  gene- 
raliter genommen,  unb  bebrutete  omne  id,  quod  contra 
jus  fit.  Sftitmanb  l)at  Injuriam  beutlicfitr  befrbcicben , ol$ 
b«C  A.  ad  Herennium  ..muilld):  Si pulfc  ccifus , convicit 
aures , aut  turpitudine  vitam  alicuius  vicia.  £>j{c 
nimiHt  man  tS  fpecialiter  de  contumelia,  de  contemtu, 
obi  fama  mea  imminuitur , non  patrimonium  ; conte- 
mno te,  de  tua  acltimatione  aliquid  demo , quod  etiam 
’ fieri  potdl  carmine  famofo.  Ex.  gr.  j®  fu$e  cillW  in 
contumeliam mbringcn,  fage/  ecfcpmirfc&nlbig,  unbtf 
ifl  tocfi  nidjmatjr,  moeurcbcr  feinen  Credit  ocrlieret;  3tem, 
tmro;n(iefI(intchonnettn3)ame,  roit  «nec  $urc;  bu  giebjl 
«nec tbrbaren 3ungftc mit 0 eaali tintn  SCu0/  bafoniiebii 
auf  ben  gtaup^fftm  anffagtn*  PHinm  in  u.u  PraBk» 
bat  Dic  Sonmjl. 

(0®i*  . 
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ree , .pollefia  fuerint  ab  eo,  qui  inteliigebat , nihil 
eum  libi  debere  : vel,  fi  quis  ad  infamiam  alicujus 
libellum, auc  carmen, (aut  hiftoriam)  fcriplerit,  com- 
pofuerit,  ediderit,  dolove  malo  fecerit , quo  quid 
eorum  fieret : five  quis  matremfamilias  aut  praetexta- 
tum pratextatamve  adfedtatus  fuerit : five  cujus  pu- 
dicitia attentata  elle  dicetur  : & denique  aliis  pluri- 
mis modis  admitti  injuriam,  mstnifeftum  eft.  (2) 

Qui  3 fer  quos  injuriam  patiuntur . De  parente 
3 liberis  > viro  3 uxore  , focero 
(3  nuru. 

§.  i.  Patitur  autem  quis  injuriam  non  lolum  per 
femetipfunv,  fed  etiam  per  liberos  fuos,  quos  in  po- 
teftate  habet : item  per  uxorem  fuam  : id  enim  ma- 
gis praevaluit.  Itaque,  fi  filia:  alicujus,  quae  Titio 
nupta  eft,  injuriam  feceris,  non  lolum  filiae  nomine 
tecum  injuriarum  agi  poteft,  led  etiam  patris  quoque 
Si  mariti  nomine.  Contra  autem,  li  viro  injuria' 
facfta  lit,  uxor  injuriarum  agere  non  poteft.  Defen  - 
di  enim  uxores  a viris,  non  viros  ab  uxoribus,  aequum 
eft.  Sed  & locer  nurus  nomine  , cujus  vir  in  ejus 


poteftate  eft , injuriarum  agere  poteft.  (5) 


(a)  Sine  injuria , cin  @d)irnpf  ftmtinein  aufmeltrla)  SSteife 
angetf)an  tretbtn  per  verba  & fada , roeldtKS  lefJKK  injuria 
reaiis  geiuntiei  n>icb/  j.g.  baicfi  ctnetn  cine  01)tfetge  gtbt. 
Per  verba  , rotld)e$  injuria  verbalis  gttKtUttt  triti) , quo- 
ties manus  non  inferuntur  , ut  cum  convicium  fit,  quod 
in  fpecie  ita  dicitur , ubi  plures  homines  adfunt , con- 
vocatis hominibus.  30  injurift  (U10  tiHClI  / fi  dolo  fa- 
cio, ut  liat,  e,  g.  fi  hiftoria  edita' in  vulgus  fpargatur. 
SDian  fiftjct  in  93«irif)tilung  Dtc  injurien  UbuUi^aufbieln- 
tention  utlb  Malice  btS  injuriantis , Ob  CilH  Injuria  rotflt» 
gangtti. 

(?)  Fama  noftra  non  folum  imminuitur,  fi  nobis- imme- 
diate injuria  fiat,  fed  etiam,  fi  noftris , e.g.  conjugi, 
nutui  % fiberit  dijrefte  vel  indirecte  inferatur.  Pater 

enim 
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T. 

De  fervo. 

§.5.  Servis  autem  ipfis.  quidem  nulla  injuria  fieri 
intelligitur,  /ed  domino  per  eos  fieri  videtur,  non 
tamen  iisdem  modis,  quibus  etiam  per  liberos  & u- 
xores:  led  ira,  cum  quid  atrocius  commillnm  fuerit, 
& quod  aperte  ad  contumeliam  domini  relpicit : vel- 
ud  , fi  quis  alienum  /ervum  (atrociter)  verberaverit: 
& in  hunc  cafum  adio  proponitur.  . At  fi  quis,  fervo 
convicium  fecerit,  vel  pugno  eum  percuilcrit,  nulla 
in  eum  adlio  domino  competit.  (4.) 

- , • 1 . ' ' :r; . \r  , 

• • : •;  ( . De  fervo  communit  ; 

§.  4.  Si  communi  /ervo  injuria  fadta  fit , a?quum 
«ft,  non  pro  ea  parte  , qua  dominus  quisque  eft, 

enim  & filius  pio  una  habentur  perfona ; bje  Jtau  jff 
fub  noftro  regimine.  ${|j  D(tl  ffiomern  fonte  D<r  Cafus 
f«»n , t)Qp  fit  lltcjjt  fub  poteflace  maritali  getoe/etl  ja 
tl  fOIUCtl  4i  s$Cl‘lonen  adione  injuriarum  agere  , uxor 
ipfa , pater,  maritus  imD  bet v£<t)n>ic<|CC * iBaiif.  (Jsmilg 
aber  Der  Injuriam  auctjgero.fflljaben , bap  es  eme  $cau  , an 
fihusfamiiias  qenjcfeii ; fo  bann  mulier  erji  duobus  piuri- 
busve  refpondere , UIlDein  J€t)CC  follte  injuriam  sftimare. 
Indirede  ge|(biel)et  injuria,  roeimcincntS1. ein  tancengc* 
fflolteiwirb,  t>a  fan  aut&bie^rau/  cum  co  modo  inju- 
ria, marfio  di£la.  redundet  etiam  in  ipfam,  quafi  ad- 
ultera fit,  adionem  injuriarum  anfleflen,  UtCl^eS  |01lfl 
, ' cihf r grrtU  nitbljllfO/llim,  cum  mariti  fit,  defendere  u- 
«orem.  . % . ..v'  • rr 

Ci)  tier  reer^nlaufef  Exempla  beoaebwd)// quibus  in  no. 
Uris  nobis  injuria  inferri  potefb.  Ex.  gr.  Servus  caput 
non  habens  injuriari  nequit  ticc  alapa  infhda.  26enn 

iftm  «t>«c  <i«  3irtn  0Dcc53ein  entjro-y  gefifilagen  rtmb , fonte 
ex  lege  Aquilia  geflaget  mccDcn-  UrtD  ot> ituap Der 
nitbt  injunarum  adionem  an/feaen  fan,  f o ere tqnet  ft ilj-OOCt), 
bnfl  fie-Cec  dominus  brainfiety  .abfenDcrii^)  rocnn  jenec  gefa* 
U«r  «c  prugelte  beSroegen  ben  tfncrbt , meti  ec  oit/tn^crm 
£>ab<C  fan  »n  fervo  dominus  injuniftt  tptrben.  ‘ 
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zftimationem  injuriae  fieri,  fed  ex  dominorum  per- 
lona,  quia  ipfis  fit  injuria.  (5) 

De  fervo  fruPluario.  ' ~ 

§.  y.  Quod  fi  ufusfrudus  in  fervo  Titii  eft,  pro- 
prietas Maevii,  magis  MaEvio  injuria  fieri  intelligi- 
tur.  (6)  . ..  . . ...  , . 

De  eo  t qui  uona  fide  fervit. 

§.  6.  Sed  fi  libero  homini,  qui  tibi  bona  fide  fer- 
vit, injuria  fada  fit,  nulla  tibi  adio dabitur,  feci 
fiio  nomine  is  experiri  poterit,  nifi  in  contumeliam 
tuam  pullatus  fit tunc  enim  competit  & tibi  inju- 
riarum adio.  Idem  ergo  eft  & in  iervo  alieno,  bona 
fide  tibi  ferviente : ut  toties  admittatur  injuriarum 
adio , quoties  in  tuam  contumeliam  injuria  ei  fada, 

iit.  (?) 

Pa  na  injuriarum  cx  L . XI l.  Ta6i.  ex  jure 
' ' ' . . . . pr&torio. 

fa  • / . . „ * * , ? f . 

§.  7.  Poena  autem  injuriarum  cx  L.  XII.  T&bb. 
propter  membrum  quidem  ruptum  talio  erat : pro- 
pter os  vero  fradum  nummaria:  poena:  erant  confti- 
tuta:,  quali  in  magna  veterum  paupertate.  Sed  poft- 

1 ea 

(0  Quidfi  fervus  communis  injurietur,  tt>cr  DefCHIt  t>tC  A- 
Aion?  ?D!an  fan  nid)t  fagen , Dap  fit  ctn  jcDtc  pio  parte 
4)dttt,  roeil  jtcbeoDe  domini  finDy  fonDcni  ile  fontitn  bu)De 
jiigleii)  flagcn , jtDcr  pro  dignitate  fua.  naebbem  Dic  $trfon, 
fo  injariicet  rcorben  / bcfiDaffcn  ift 

((5)  Si  fervo  ufufruAuario  injuria  fiat  , fo  redundint  fo(i 
(1)C  in  dominum  proprietarium,  t>(tTI  (UKf)  Dit  aAio  inju- 
riarum gef)brct.  £eui  ju  £age  n>enn  citi  Snccjbr  injuriim 
roirD , fo  fan  tc  ftlbfl  flagcn , ei  fu) Denit  erroeijcti  / 

Injuria  &auptfdd)ti  D Dem  £>errn  jum  'lo;t  gcfct)cf)cn  f«;. 

(7)  Si  quis,  bona  fide  mihi  fervit , jo  ()att  ii)  ailCfi  Dic  aflio- 
nim  injuriarum,  quia  bona:  fidei  polfeiror  pro  domino 
habetur,  nxicDcc Cafus  abee  trubcruin  Dcy  jKbmifijM 
fkUlD  ratione  fervorum 
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ea  Prxtores  permittebant  ipiis  , qui  injuriam  pafll 
funt , eam  ae  {limare  : ut  judex  vel  tanti  reum  con- 
demnet, quanti  injuriam  palliis  aeftimaverit , vel  mi- 
noris , prout  ei  vifum  fuerit.  Sed  poena  quidem 
injuris,  quae  ex  Lege  XII.  Tabularum  imrodudta 
e fi,  in  deliietudinem  abiit : quama  utem  Praetores 
introduxerunt  (quae  etiarp  honoraria  appellatur)  in 
judiciis  frequentatur.  Nam  fecundum  gradum 
dignitatis,  vitaeque  honeftatem,  crefeit  aut  minui- 
tur s {limatio  injuris , qui  gradus  condemnationis 
& in  fervili  perfena  non  immerito  fervatur  : uf 
aliud  in  fervo  adlore , aliud  in  medii  a&us  homine , 
aliud  in  viliflimo  vel  compedito  jus  a; {limationis  con- 
flituatur.  (8) 

De 


(g)  Poena  injuriarum  fuit  diverfa.  Secundum  LL.  XII. 
Tabb.  in  realibus  injuriis  talionis  jus  obtinebat  aut 

mutaa.  Ex.gr.  Sicnu  unbSBeine  murben  txin  tnrjivet) 

fctyOflCn , ob  eadem  membra  alteri  rupta  i quod  li  vero 
alteri  os  fra&um  , fca  t)0tU  tilie  poena  nummaria  flfltf. 
Poftea  jus  talionis  in  defuetudinem  abiit  ; nam  Praetores 
adVmnes  aeftimatorias  introduxere . uni)  I)ab€ll  bU  Injurias 

obgemeffen.  9Borl)cc  nwben  jroar  2.  jJ3trfon<n  unbrautt)^ 
fac,  aber  fo  roucbe  bod)  ein  ©djrecfm  cingejaget;  id  vero 
Praetoribus  non  placuit,  fed  mulftam  majorem  dixere» 
ex.  gr.  qui  alapam  infligebat,  aj.  affibus  mulftabatur. 

As»arI)od)flensein!Dret)er,  bagrnac  aifo  6.@ro((t)tn/l)er* 
rtad)  abee  lieg  fiet)  einec , STeamenS  Lucius  Veronius  , tine 
6d)uffel  mii  ©db  oortragen  / unb  bualjlte  gUid)  bi«  SKaul* 

f£t)tHenmit  2 5-AfHbus.  Haec  petulantia  effecit,  ut  Prae- 
tor refiliret  ab  illa  poena.  @i<  fdgUH : Lex  XII.  Tabb. 

ijl  gar  ju  rigoureux , unb  biefe  Muiffa  $ gar  ju  atnig : 
SiUein  e&ebern  tuar  bie  Siraffe  bod)  gto§ , tueil  bie  tempora 
nid)t  pecuniofa  rtjgctn-  Hinc  affio  injuriarum  Praetoria 
aflimatoria  venit , ba  ein  jebec  fclbfl  ftine  Injurie  aeflimi- 
" ren  folre.  ©ie  Judices  aberfabcnbacauf,  iciebieumftdnbe 
•• ' Befifaffcn , man fntje aufben  ftatum  bcS  injuriati,  unb nad> 
'bemtate  man  bie  injurie  emmeber  1)51)«:,  obeegeringee- 

' ' " * C c c * - (?) 
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De  Lege  Cornelia. 

§,  g.  Sed  & lex  Cornelia  de  injuriis  loquicur,  & 
injuriarum  a&ionem  introduxit , qua?  competit  ob 
eam  rem  , quod  le  pulfatum  quis  verberatumve , vel 
domum  luam  vi  introitam  clle  dicat.  Domum  au- 
tem accipimus,  live  iia  propria  domo  quis  habitet, 
five  in  conduda , live  gratis,  live  holpitio  receptus 
lit.  (p)  . : 

De  a/limatione  atrocis  injuri dt. 

§.  p.  Atrox  injuria  jrftimatur  vel  ex  fado;  veluti, 
fi  quis  ab  alio  vulneratus  fit,  vel  fuftibus  ccefusr  vel 
ex  loco  •,  veluti,  fi  cui  in  theatro,  vel  in  foro,  vel 
in  conlpedu  Pratoris  injuria  fada  fit : vel  ex  perlo- 
na  i veluti,  fi  Magiftratus  injuriam  pallus  fuerit-,  vel 
fi  Senatori  ab  humili  perlima  injuria  fada  fit  \ aiit 
parenti  patronove  fiat  a liberis  vel  libertis : aliter 
enim  Senatoris  & parentis  patronique  , aliter  extra- 
nei^ humilis  perlona-  injuria  a' (limatur.  Nojinun- 
quam  & locus  vulneris  atrocem  injuriam  facit : vel- 
uti , fi  in  oculo  quis  percuilus  fuerit.  Parvi  autem 
refert,  utrum  patrifamilias,  an  filiofamilias  talis  in- 

< . t juria 

(9)  Legts  Corneha  Autor  jjl  Corniuus  Silia  , cujus  tempo- 
re Roma  feditiombus  commota  fuit.  (2Bil'  ijabeil  BitU 
Leges  Comelias , au$  Dem  Plutakcho  {an  tnair  folcOe  atn  Dii 
(Un  Itcitcn)  Qui  ficam  gerebat , morte  puniebatur  per 
legem  Corneliam.  Vid.  Differt,  mea  ad  Legem  Maje- 
fiatis.  gr  roolie  9JuI)«  in  bec  3itptiblic  fiaben , nacjjbcm  bie 
geeobeiiberfelbenunier  ibm  ju  ©ninbe  flepangen-  2Bec  tum 
, em  n>enig^«//2ret  aorben , bas  nem  le  ec  injuriam  reaiem , 
verberare  aber  bieji  nwtfer  abprtimln  i btefefi  bai  er  ecfcficecf lrit> 

vindicirtt/ civiliter  unt) criminaliter,  uti  ex  /.  3 7 • § 1.  b.t, 
patet , criminaliter  aH  corporis  poenam,  & civiliter  ad 
" stftimationcm.  gr  IDOlle  leibeil  / ut.  quis  cym  lica 
ambulet , n>eil  tl>m  felb|len  na0ge|leUet  nwrbc-  fanD 
tiefeS  fletu/  tremi  tiner  invito  domino  in  ba$  £au£  eflgam 
jtli.  Conf,  PiuTAKcavs  in  Vita  Syll*. 

0®^ 
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juria  fa&a  fit : nam  & hxc  atrox  injuria  xftimabi- 
tur.  ( i o)  . 

De  judicio  civili  3 criminali . 

§.  io.  In  fiimma,  fciendum  eft,  de  omni  injuria 
eum  , qui  palliis  eft  , polle  vel  criminaliter  agere, 
vel  civiliter.  Et  fi  quidem  civiliter  agitur;  anima- 
tione fa&a,  fecundum  quod  didlum  eft,  poena  reo 
imponitur.  Sin  autem  criminaliter  ; officio  judicis 
extraordinaria  poena  reo  irrogatur:  hoc  videlicet  ob- 
fervando,  quod  Zenoniana  conftitutio  introduxit,  ut 
viriilluftres,  quique  fuper  eos  funt,  & per  procu- 
ratores pollint  actionem  injuriarum  criminaliter  vel 
perfequi,  vel  fulcipcre,  fecundum  ejus  tenorem,  qui 

ex  ipfa  manifeftius  apparet,  (i  i)  . 

Qui 

(10)  Injuria  fi  aeftimatur  , vel  fimplex  eft,  vel  atrox. 
Sttrox  illtitl vocabulum  relativum,  tia|)(C tPitD  bit  Injuria 

. nad)  oecf<t?iet5<nen  Umjlanbtn  atrocior , rocimman  Dic  ^ct’fo= 
nen , btnOct,  t>ie  3«it  unb  bie  2lrt  anflefoet.  2)i«fes  mu? 
ex  farto  Ijtrgtnotntnmttetbin,  ae.tinenporntbimniffii* 
ntfterfd)irapfeni|ltmt)r/  aU  etnen  fymbnxrcESmann ; ii  t|l 
etn  Unterfcteit>  / ob  tnitf)  einer  pulfiret/  fuftibus  cxdittt , 
wrrounbet  / «in  5luqe  augfioftet-  3n  Der  jtirtyc  / auf  oifetu* 
Ud}«m6d)aupfots(mem«in«^aulf(DeHcgtben/  ijl  cinc  atro- 
cior injuria , aU  an  etnem  anbern  0«-  2Bcr  einen  Nobile 
jnSBmcbig , einen  9iat&fc£ecrn  in  &unibergprugeMatbeti 
JtopfoemurcEet. 

(11)  5Becmid)injuriiret,  ben  fant(&  civiliter,  oD«r  aui)  cri- 
minaliter belangen  Civiliter  tijun  «3  fcbledjte  unb  imereffic- 
1«  Sente  , quia  poana  civilis  injuriato  applicatur.  SBoC> 
nebme  unb  genereufe ^erfonetl  flagcn  liebee  criminaliter, 
ubi  poena  publico  datur.  J)er  Prxtor  CtbetT  reflertirte  flllf 
ben  'Jjobel , bec  Die  artionem  xftimatoriam  qem  anjuflcHen 
pflegtt.  Inter  artionem  civilem  & criminalem  h*c  erae 
dirferentia,  ut,  qui  civiliter  & acftimatorie  ageret, pati 
deberet , ut  per  procuratorem  etiam  fe  defenderet  reus. 
SBet)  un5  fan  ein  jebec  per  procuratorem  lld)  defendiem* 
wenn  t$  nic&tauf  $aut  unb  $aac  gt&et , beun  bie  Pcenr  fons 
nen  beij  un$  abgefaufft  toecDcn-  95eo  un$  ©eurfflen  i|I  bie 
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Qui  tenentur  injuriarum, 

§.  1 1 . Non  folum  autem  is  injuriarum  tenetur,  qui 
fecit  injuriam , id  efr,  qui  percuffit : verum  ille  quo- 
que tenetur,  qui  dolo  fecit  iniuriam,  vel  qui  procu- 
ravit, ut  cui  mala  pugno  percuteretur. 


Adio  adUmatoria  Jt»ar  tlitftt  ubtMB  , a&trbO<&  00(1)011  ttf 
. niqtn  Ocien  / Da  man  bag  5H5ebD©(tD  uub  ©ubm@clb  $t» 
forbm,  rcorin  biegadjfciifon&rlicbfcbarff'  getuefen.  2)ufe 
»UCCf(icf)eAdiones  Romanas  i)ab«nf?en)Obl  nicbt  Q«l)aDl  / (U 
Iwr  Da  fit  folc&e  trfabrtn,  babtn  fit  ftlbiqt  glticb  belitber. 
.fric&rid)  DDiibclm  oofi  33canbtnburg  l)at|]tabqtfct)a{ft# 
unb  iit  bec  naiuiLegisiation  finD  fit  aariu  gtring  «dimicet , 
t»elcI>cA  amO  ftintn  «tflanb  t>aben  ian-  unftc  ffbnig  gtbtt 
ftlbfl  DabOIJ  ab.  flRatt  fan  abtc  Dft  adionem  acftimar oriatrt 
aud)  migbraucbtn.  3Kand)(c  rtbtt  ein  ffiorl  obtnbitt , bar* 
iibtc  bacff  Der  anbert  nic&t  gleict)  germen  madjen/  unb  1000. 
Ditbir-  prstendirtn.  3Katl  fati  autb  criminaliter  auf  Dtll 
©faupttlfdblaa , imo  ad  capitis  poenam  flagtn  t fed  prae- 
dat agere  ad  palinodiam.  Adio  recantatoria  feu  ad 
palinodiam  ignota  fuit  Romanis  , fed  folennis  Germa* 
nis,  tWlC&CSgetDifi  (itu  fatis  acerba  adio  IMC-  SitStUfs 

fcf)cn  fagten : 2)ec  gugner  tnufi  flct>  auf  DaS  3J?aulfd>laatn , 
unb  ge(ltbcn , tc  babe  gclogttt  / tc  mug  revocicett-  Da$  ifl 
ainaatrflugiltngebanbtli,  iebfau  mid>  ia  nt4>(4>ef(t>n>ereti  r 
bag  mic  ju  biti  gtf4)tf)cti  todrt.  >Keine  fama  fan  mic  toobl 
nid)t  gtnommttt  ibecbtn , abec  Der  Vulgus  mtonctl  bod). 

Qu.  5tan  bitft  Ad i6  mit  bteAccufatione  criminali  cumu- 
licci  tptcctn  ? Refp.  agtnn  jtt  ad  vindidam  gitngt , fbn? 
it  efi  ttidn  flefcbtbeH , tbenn  abtc  bit  3)ltDmitiq  fiait  bat/  quod 
Iit  rei  pcrfecutoria  , fogt{)el3att/  batHC  i®  fit  aud)  frllte. 
SEBdiiiniannimbifRecantation  uberaflb«)btb<tfttnl)an«i  fo 
rcucbeit  nidjt  fo  bitit  Ciigtn  gccebet  roerben-  SDcnn  es  ift  bocb 
fcbimpilicb/  tremi  id)  fagea  mug : 3$  babtgtlogcn.  ©it  ifl 

aud) certo  modo  rei  pcrfecutoria,  obglcid)  fama meanid)! 
babon  dependirtti  Pufendorff  bdt  tiestucgcti  famam  cum 
valore  comparicct.  33tgn)tiletl  Ibicb  alfo  Dit  adio  xftimato- 
ria  Itnb  ad  palinodiam  cumulirtt,  njtld)tS  O&CC  bU  jtnigttt, 
% fo  bit  Ittytrt  pro  poenali  balltlt  / tltigbifligtn,  unb  fo  philofo- 
phiren : fan  mirftin  Privatus  mtint  Famam  utbmtn/fo 

ton  tr  mic  fit  aud)  ni$t  roubec  gebin-  DitftS  ifl  an  fi<&  n>obl 
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Quomodo  tollitur  h&c  aElio, 

§.  12.  Hxc  aftio  didimulatione  aboletur,  & ideo, 
fi  quis  iniuriam  dereliquerit,  hoc  eft,  ftatim  pallus 
. . ad 

- — ; p ..-i — i — — u-u — _ — 

waljc/  mait  fiebet  aber  nkbt  barauf,  fonbern  Bekger  fage 
tetbt:  9J?an ftefect t)id' auf beu gcmcinen 3)Jann / roaSVuigus 
bencftt,  i(t)flaae  ad  palinodiam  nwgen  Ded  Robeis  , fama 
non  dependet  a me  ipfo  fo!o.  Adio  ad  palinodiam 
• itaque  eft  rei  perfecutoria  & efficit,  ut  recipiam,  quod 
apparenter  atnifi.  Ergo  adio  criminalis  & poenalis  cum 
recantatoria  cumulari  poteft,  • fini)  tlOtf)  einigt  Reme- 
dia contra  ipjuriantes  ubfi<bi  J eilie  )£bren ; )£rFl£» 
r rung/  deprecatio , bieabec  nid)t  el)cr  fiattftiiben  fatt,  al$ 

; Wtnn  bit  Verba  ambigua  flttD  / Unb  in  bonam  & malam 
«:  partem  flcbcutct  tDttben  f blfflCtl  / baflmail  llltl  in  meliorem 
partem  erfldre,  man  babe  bt«©oi'ie  fo  unb  fo  oeciianbcn. 

<£in«fol(t)teftKrfc(£rfidrunflObfCfltfCj)icl)«t  in  verbis  apertis 

nitbi  j benn mas  flac i|l/  brautyt  fcititr  (Scfldrung.  gu;nec 
iftcinUntecftbeib  jroifdxn  cinec  Slbbate  fimpliciter  unD  eir.ee 
d)ri|lliti)en  iAbfaltte.  Illa  infamem  reddit  dcprecintem,  Dd 

tiflttjagen  mu^:  ^c!) I>at« gtlegeti j bitfe  aberrat nithtfo Diei 
(juf  jub,  ec  ibut  e$  atf  ein  g»uc  €t)ri|l  / ber  nflejeit  t>ierju  roiilig 
ift/jicftkibfeDnjulajfen/iwnneciemanDbeleiOiget/ & fic  fa- 
; ma  deprecantis  eo  ipfo  refervatur.  3Bon  bCC  Rclorfitne 
. tfl  aud)  nod&etroa#  ju  gebenefen.  Ditf H Remedium  febemet 
c unft)ri|fiid)iu  fcon,  babec niele  fokbttl  improbitet-  Hoeerus, 

t>er  fonflen  fottfte  in  foro  juridiro  deftndiref , meunti  bod) , 
<j  fonte  foldjemHber  charitate  Chriftiana  nt0t  befUt)en-  Ti- 
tius in  geipjig  t)ftt  attt  beflett  geiciqti  / bafi  cine  Species 
defenfionis  fet) , unbfaget:  Retorquircn t)lf00itL,  alSauS* 

. pacirtn  / id)  btn  ei  aber  md)t  fcbulbiq  ja  letben ; Da  jj  tnict)  emer 
tintn  ^unDif.  bciftet / id)  tan  ia  biefes  oon  mtt  ablel)nen  / ego 
nolo  nequam  efie.  gg  roifl  mir  cincc  CinC  Maculam  an* 

' bdngen , id)  maebe  aber  roiebec , bajj  fte  auf  ibn  fdflt ; alio 
ifte$blo£  eine  defenfion , n)cnn  i(b  eben  bie  ©orte  befialic , 
unb  e$  gleid)  in  continenti  fine  augmento  ti)UC*  DtUtl  Ddg 

i(i  febe  abgef(bmaeft , roenn  id)  erft  barnad)  Dem  Injuriamen 
einen  Notarium  unb  3e»gen  febiefe/  unb  bifeiulid)  proteih- 
ren  lajfe.  Die  Bcugen  friegcttotttfamt  bemNotano  ©Dlgpe. 
Dicas;  ©erfanaberioiifeii/  mas bcr Retorquent  itn ginne 
bat,  ob  er  nid)t  animum  ira  repletum  |)abc?  ^cfP’  .©<* 
fan  «an  tlttbt  bafilt , mifericordia  eft  dignus.  3»  Biefcc 
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ad  animum  tuum  non  revocaverit ; poftea  ex  poeni- 
tentia remiifam  iniuriam  non  poterit  recolere.  ( 1 2) 

■ • Xl  rJ  T1TU*» 

Abftradion  ijl  Me  RetorCorv  gar  tli&tf  nn(t)ritH!(De$ , exce- 
di ref  er/  fo roirb  er  geflraffet  9Wan  IDui  «m>ciltti  »ol)l , 
wtrm  man  Die  Injurien  nttht  pouffiret ; efllomtiU  auct)  auf 
6a§  arbitrium  Judicis  aiJ.  ftlfltl  nMc  aae  adiones  in- 
juriarum ex  rationePAcu  dbfdjrffmreriie/roemi  er  fagei; 
XParumlaffctibr  cud>  nid?erielmo|)rU»!rcd?ttt>un:? 
gencf  nkf)r  an  Ratio  eft  infufficiens.  Paulus  meuntf/ 
l)ie  0ri(leti  ju  feiner  3cit  folten  ni<Dt  proceffiren-  3>a$  aefoet 
jeijo  mtbtan,  fonfl  murt>e  ben  956fm>id>f«rnXt)ure  unD  Sin* 
fltl  cjcotfner-  5iBcin  Damal)l$  muflen  ficb  bie  Ct)ritfcn  oon 
$>et)bii!fd)em  Magiftrat  9te<Dt  fpreiben  Inffen  , Da  fagei  er : 
rf>r £ie6rn , basior  eure  Sacbett  felb|t  aulmadjet/  unb 
tremi  it)r  ni(})i  t onnet , fa  gebet  Uebcr  Dem  anbern  9Jed)( , al$ 
ba^i!)t  oor  ba£  $et)bnifct)e  Tribunal  treten  foitet  imb  Scan- 
dala gtfien.  ^ego  aber , Da  roir  unfere  Orbttung  f>abtn,  fet)e 
ttl)  m1)(  / tuarum  Die  Adiones  injuriarum  ceifireit  foiren- 
Thomasius  fagei  / Die  Injurien  - tyrocefife  roarcti  nid)t  abju* 
jcbaffeu , ^auli  unbQtjrifli  jReguln^dlten  Das  nidnocrlangei, 
U)ct  0prncDe  routben  oottben  Theologis  ju  rueit  extendiret/ 
£D!t  Mr  le  Clfrc  in  Net.  ai  Ilammondt  N.T.  f(J)btt  gctUICs 

fen;  DeitnfonilmHilenaae^rocejfeaDnefdjafftmerDtn.  £)a? 
cmAbufus  mit  unterlduftl , tftfreglttbnkbtjuldugnen. 
Dart)terTHOMAsrus|)rtt  «ne  Differtation  Daoon  get)alten,unD 
eiti  (Jrempel  OcggeDracbt , Da  einer  jemauD  f&rfetnen  Adver- 
farmm  geljalien , unb  inbem  er  oor  tbm  oorbetj  gieng  / Cie#  ec 
Crepitum  faljttn;  barubcr  befiagte  fiet)  biefer  adione  inju-  ' 
riarum , Da  gieng  Denti  Der  Crepitus  Durtt)  aQe  Inftanzen 

(12J  6nDIi(t)  ijl  Die  5ragenoB)  ubrigt  Quomodo  injuriae  tol- 
lantur ? Refp.  i)  Morte  tam  injuriantis  , quam  inja- 
riati.  In  hxredes  non  tranfit  vindida  , e$  todre  Detttt  / 

Da^  metn  33aier  febr  injuriiret  morbe» , mtb  folcbtS  ji(t)  ju 
©ttmilljc  grjogetl  / & jam  adionem  prarparalfet : Sed  con-- 
tra  hxredes  injuriantis  plane  non  datur  injuriarum  adio ; 
nam  injuria  eftdelidum.  2 ) sffier  ffagtnioill , miigfen- 
nbiegetoefenfcDH,  er  muf’  fid;  Die  injuriam  ju®i!tiiif^e  ge* 
logctt  DaDen  / nili  hoc  fecerit,  remiliffe  cenfetur.  Qui 
oblitus  eft  injuriam,  ad  animum  non  revocavit,  & me- 
lius eft  , ut  poftea  tedae  maneant  injuri*.  (?{l  j|I 
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titulus  V. 

DE  OBLIGATIONIBUS, 

QUA:  QUASI  £X  DELICTO  - 

NASCUNTUK.  (,) 

Si  Judex  litem  fuam  fecerit»  » 

SI  Judex  litem  Tuam  fecerit , non  proprie  ex  ma- 
leficio obligatus  videtur : fed  quia  neque  ex  ma- 
leficio , neque  ex  contra&u  obligatus  eft  , & utique 
peccafle  aliquid  intelligitur, licet  per  imprudentiam; 
ideo  videtur  quali  ex  maleficio  teneri : & in  quan- 
tum de  ea  re  aequum  religioni  judicantis  videbitur, 
poenam  luftinebit.  ( z)  De 

odiofa  adio,  t)0t)CC  ifl  foUt/C  JU  reftringic<t|.  ?)  Die  Re- 
miflie  <}<f(t)itl)et  autt)  tacite  per  annuum  flentium.  3BctUI 
id)  injuriam  ad  animum  revocirt,  fo  betWlte  iC&  mintltitK 
Adion  DOC  > poft  annum  remitta  cenfetur  , non  poteft 
repeti  , quafi  diiEmuIando  videtur  abolita  , decet  omnes 
homines  probos,  ut  tales  adiones  reftringant  potius,  quam 
extendanti  2<bec  afle  folcfce  Adione*  ab  jufcbaffen  gtfier  aucb 
nidjtan.  DtnnroirI)abenbt>feBtute,unb  in  ftatu  bellico  rool* 
len  n>ic  1)0$  audb  nt$t  Ubeil.  Si  duella  ceffare  debent , 
etiam  injurias  coerceri  necefle  eft.  Darutlt  IWlCbetl  f?e 
efitixmna^betnDuea  Mandat  auf  8tib  unb  £eben  geflraffet.  t 
® in  groffer  $crc  mufSftty  Daraufljaben , fonil  eetliecer  «r  |eitt 
Sfitfefien.  . - , 

(i)  In  genere  didum  eft  Tit.  I.  hujus  Libri  de  Obliga- 
tionibus , qu*  ex  contradu , & qux  ex  delido  nafcun- 
tur.  gintil  veri  delidi  Quinteffen^  oDCC  Subftantia  btftte 
• t)et  in  dolo,  in  quafi  delidis  abtC  fOttUM tlUC CtllC  Culpa, 
cint  Negligeniia , ctuc  Unadjtfamfcii  ner-  5Betin  tnan  Die 
Badje  (ubiileranfieijei , fo  ijl  jtoacaud)  ein  dolus  oa,  fed 
dolus  non  ita  in  fenfus  incurrit  , uti  in  veris  delidis. 
Nunc  de  quafi-delidis  agemus , ubi  non  dolus  nec  im- 
proba cogitatio  , fed  culpa  concurrit,  quorum  4.  hic 
recenfentur  fpecies. 

(l)  Primum  exemplum  eft  : Si  Judex  male  judicaverit 
per  imperitiam,  adeoque  litem  fuatn  fecerir  i Octlfl  IWil 
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De  dejectis  , vel  ejfujis , pojnis  aut  fufpenjir . 

t.  Item  is,  ex  cujus  ccrnaculo , vel  proprio 
jpfius,  vel  coftdUcta,  vel  in  quo  gratis  habitat , dcr 
jedum,  effuiumve  aliquid. eft*  ita  ut  alicur noceret; 
quafi  ex  maleficio  obtfgatus  intclligittir.  Ideo  autem 
non  proprie  exunalehcio  obligatus  inteiligitur,  quia 
plerumque  ob  alterius  culpam  tenetur , aut  fervi , 
aut  liberi.  Cui  fimilis  eft  is,  qui  ea  parte,  qua  vul- 
go iter  fieri  folet,  id' politum  aut  lufpenfum  habet*, 
quod  poteft  , fi  ceciderit , alicui  nocere  : quo  cafii 
ptena  decem  aureorum  conftituta  eft.  De  eo  vero , 
quod  deie&um  eftufumve  eft,  dupli,  quantum  damni 
datum  fit , conftituta  eft  a£tio.  Ob  hominem  vero 
liberum  occifum, quinquaginta  aureorum  poena  gou- 
ftituitur.  Si  vero  vivat , nocitumque  ei  eile  dicar 
tur,  quantum  ob  eam  rem  aequum  judici  videtur, 
actio  datur.  Judex  enim  computare  debet  mercedes 
Medicis  prseftitas,  aeteraque  impendia , quae  in  cu- 
ratione la&a  fimt  $.  prxterea  operas , quibus  caruit, 
aut  cariturus  eft,.ob  id  quod  inutilis  eft  fa6tus.  (3) 

• De 


«in  Judex  oon  aiedjtfittegen  Jura  wrfltfien  foUe/.fo  ifl  Dies 
fe « cui  aftus  illicitus  i et  fidttt  ftct)  beut  ni(t>t  umer  jirfie  n foHcn, 
itxiS  ecnubtfttrjlanbcii',  SBBenn  tnan  fubtiliter  onfiefitt , 
foilititi  dolus  oorbatiDen,  aufbenmanatxr , quia  non  ita 
vifibilis  eft , in  foro  juridico  llldjt  regardirtf.  35«)  Uflg 
n>irbtinjol(fi«ciUt(bttc  arbitrarie  , bti)  txn  Sibmcrn 

1 abec  n>at  «t  gtjrcunqcn , ut  litem  fuam  faceret,  i.  e.  (C 
mudefein  Urifitldefcndiccn,  tnib  roemier  bieftf  nirfjt  tbun 

font( , tenebatur  ad  aeftimationem  litis.  Periculum  ita- 
que fententiac  Judex  in  fe  transfert , Mtb  n)«1tl  tC  qUtcf) 
Stif&Kctli/  fo  bat  ec  bod)  nod>  eintn  Superiorem,  btribn 
JHftngcn  (an-  Sed  quid,  fi  non  pronuncialTet  cx  quafi- 
maleficio  & culpa,  led  ex  afle&u  aliquo  gratiae,  fcfl 
CC  fid)  CUM  bt|led)tn  laflen  ? Refp.  Tunc  non  tenetur  cx 
quafi-nuleficio.fed  in  folidam  litis  aeftimationem;  imo 
jure  novo  poena  judicum  infamia  efficitur. 

(1)  SXrieniQt,  bcc  uti  £<uif<root)tm,  founutf  nuc  fergfdliia 

; . 1(1)11/ 
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De  fi  Ito  familias  feorfim  habitante  a patre. 

§.2.  Si  filiusfamilias  feorfim  a patre  habitaverit, 
& quid  ex  c cenaculo  ejus  deje&um  effufumve  fuerit, 
live  quid  pofitum  fufpenfumve  habuerit , cujus  cafiis 
periculofus  eft ; Juliano  placuit,  in  patrem  nullam 
eile  adtionem,fed  cum  ipfo  filio  agendum  efle.  Quod 

& 


ftt)n  / ne  quis  ipfius  fafto  damnum  fentiat  , fonbent 
anfltbijfen,  roa$  fur  i!eute  cr  in$  $aufl  nimmt , c^fct>  nunfciu 
«igen/obtr  er  fet)  nur  in  Der  33?ieil)t-  Dec  dominus  verus  mu£ 
f*«t)  foldje  rotfilcn , bieficbfemmoralifcbautjiii)* 

ren;  bennerinuflbafurbafften-  eingut<r^ujin>ictt)mu£ 
SK&fgebeti/  roa$erfucl'eutt babe,  roecfanroiffcn/bonroem 
er  begoffett  fei>  ? Dat>ec  fidit  man  fiet)  an  ben  0)iann,  ber  ba$ 
£>aup  gepatfitet  / obcr  gar  dominus  baoon  i|f.  iDcc  nid)t 
t»eiji/  anebit inornet gebouet  fiaben , ber  #ec|fefiet  bicfen  §- 
nicfit.  Die inornet  fiatten  lauter  Palatia,  unb  trofimcn  iit 
Dem  mif  tlern  0tocf  tteref , unten  auf  ber  Srbt  fiatten  bie  $necfi* 
te  ibr e Tabemas,  obtn  roofinteulaiuer  geringe  lieute , $anb» 
tbtrefer , roclcfieburd)  geroiffe  Seitcrn  unb  £teppen  »on  auffett 
binauf|leigenmu|fen,  unb  incommodirttn  alfo  ben  domi- 
’ num  bel  #aufc$  nicfit ; benn  fie  baueten  maffive  (Semolber , 
lxt0  niemanbett»a$  fioren  fonte.  Conf.  Bulrngeri  Tr.  de  lu. 
xu  Romanorum , roelttje  Gravius  in  Ihefauro  Antiqu.Rem. 
init  brucfen  lafen,  it.  Minutulus  apud  Saliingre.  Dcta 
gleitbcn  £cute  oon  ftfiltCfitet  Extraftion  modo  aliquid  deji- 
ciebant , modo  aliquid  habebant  pofitum , quod  cade- 
ret. 2Btii  nun  fcfilecfite  Eeute  inlgemein  nicfitg  fiaben,  unb 
ntauaucfi,  tuenti  man  begoffen  roarb , nicfit  rou(le  / roagfuc 
^atf  ba  twfinte  j fo  fiiclt  man  fttfi  an  ben  $errn  be$  $aufeg  / 
bermujj roiffen,  maSecfur  geutein  feinem  ^aufe  fiat,  unb 
ifinen  auifi  oorfifireiben , roie  fie  tld)  fialten  foaen-  Dacum  bat 

Bvnkershoek  loc.  cit.  gemeonet/  bas  fet)  ein  pars  Legis  Aqui- 
li* gemefen  / unb  ba  man  fortfi  in  Lege  Aquilia  nur  damnum 
pofitivum  acftimirte/  liber  vero  homo  feint  aeftimationem 

fiatie,  gleithmoWmeniteinecmagberaulgemorffcn,  unbii- 

ber  homo  lsedit({  tDOCbttt  / tntlfiC  et  sftimationem  opera- 
rum prseftircn.  In  /.  1 3.  lege  Aquilia  ftnbet  man  and)/ 
bajibag  Caput  II.  Legi*  Aquiliae  tpafS  befonbers  gcfiabt  fia* 
be-  Olun  abec , ba  ber  Praetor  unb  ALdiles  tine  befonbere 

aiftionem  de  dejeftis  & effutis  ad  duplum  gegebtil , loac 


/ 
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Sc  in  filiofamilias  judice  obicrvandum  eft>  qui  litem 
fuam  fecerit.  (4) 

De  damno  aut  furto , cfuod  in  navi  , aut  caupona y 
aut  fabulo  facium  ejl. 

$.  $.  Item  exercitor  navis , at«  cauponi,  aut  fta- 
buli,  dedolo,  aut  furto,  quod  in  navi,  aut  caupo- 
na , aut  ftabulo  huftuin  erit , quali  ex  maleficio  teneri 
videtur  j fi  modo  ipfius  nullum  eft  maleficium  , led 
alicujus  eorum,  quorum  opera  navem, aut  cauponam 
aut  ftabulum  exercer.  Cum  enim  neque  ex  malefi- 
cio, 

ti  niifitmcfir  n&tfiig>  alfo  fonte  bec  imperator  roofil  fagen : 

' Caput  II-  Legis  Aquilia  non  ejl  in  u/u.  (jrg  fOtUC  quilibet 
ex  populo  flagtn  / quia  intereft , utfecure  incedere  pof- 
fimus.  ©itfti  ffitfftt  er  forma  democratica  f)er/  btt) 
btnttt&mtmquilibet  ex  populo  flagtn  fontt  ad  fibi  appli- 
candam pcenam  , Die  j|<t>  rtuf  <,0.  Aureos  btlitf.  2Bcntt 
nuet)  per  dejedionem  vgefiaben  gtfe&tfitn  / fo  fiatlt  ntcfjt  al« 
Itin  bec  Praefedus  urbis  jus  vindicandi , fed  quisque  ex 
populo  ad  aureos.  Si  quis  vero  aliquid  habebat  fu- 
fpenfum,  quod  facile  cadere  pollet,  & nocere , fontttUt 

iebec  flagtn  / bai  pofitum  mtgjuti>im-  93tt)  uni  f lagtt  man 

ItDnC  ntdjtad  10.  vel  so.  Aureos, libi  applicandos, 
aber  man  denuncirtt  ei  boet).  flagtt  autfi  hodie,  ad 
duplum,  retim  man  btgofftn  morben/  abteman  btfommt 
tl  nitfif.  fyutt  ju  tagt  tfiut  foldxi  btr  Magiftrat,  obtc , 
ibit  an  tinigtn  Oricn  / bie  <$afftn*i)auptltuu  / bi<  ex  officio 
baranf&tfitunggt&tnmufftn.  @on|i  jit  nocfi  jtgo  tin  jtbee 
tytuffSatec  refponfabie  fur  ftint  ^aujjltutt- 
(4)  @0  mulle  aucb  ber  SBatec  furftintn  fiiiumfamilias  refpon- 
‘ dietn.  Fiiiusfamilias  nondum  feparatus  a patre  cum  pa- 
tre pro  una  perfona  habetur.  5$tnn  abtC  bitftt  IllCtt 

mtfic  beo  btm  SBater  ro»t)nct  / fo  mico  beritnige/  bto  btm 
tc  roobntt,  btlangtt,  wtiltinjtbtrwifftnnuiff,  roaitcfui’ 

* betite  in  feintm  $aufe  fiat-  ©irOtebe  i(l  fiite  bawm,  ut  quis 
habeat  pofitum  , ubi  vulgo  iter  fit.  SDurifi  IHtin  £ailjj  gt* 
btt  ordinarie  ftint  Pafiage , bu  fOtnmff  ®fingtftl)C  / UHb  l»ic|t 
btgofftn  , non  teneor , »tm  in  tintm  fleintn  (Sdfigcn  , ba 
fufi  btt)  giacfitnitmanbftficn  Idfftt,  ali  ttroa  delinentia  in  j* 

* fitjjitfft  icfi  (it,  fibi  imputent.  Vid.  Schokpjer  ad  h. 
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cio , neque  ex  contractu  fit  adverfiis  eum  conftitut* 
haec  a<5tio>&  aliquatenus  culpa;  reus  eft  , quod  epera 
malorum  hominum  uteretur,  ideo  quafi  ex  maleficio 
teneri  videtur.  In  his  autem  cafibus  in  fa&um  aftio 
competit,  qua:  inrrcdi  quidem  datur,  adverfiis  hae- 
redem autem  non  competit.  (5) 


'Tj 
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SUpereft,  ut  de  -actionibus  loquamur.  A&io  au- 
tem nihil  aliud  eft,  quam  jus  perlequendi  iirjtt- 
dicio,  quod  fibi  debetur,  (i).,, 


(5)  3n  Diefetn §•  ifl.bic  5Me  nid)l  de  aftione  de  receptis, 
fonbtcn t< ifi  nur bcr  Cafus , n>enn  cin flnetfu,  «in  ita^uia- 
rius,  (in  Xaqdbi)iiec  in  navi  oDer  caupona  jcmauben 

jjdi  ifiut , ober  atrd$cnm>enbct , Daniup  betere  fo!d)er  Heu* 

, ' u / bcr  fid)  ifirer  ^icbeit  bebienet  / Dafur  fie ben.  £r  folcc  bef* 

f(C  91d)t  gtbtll  / anetur  ex  maleficio  &.  culpa  , fi  quid 
viatori  furto  ereptum.  SJ5C1J  UltlClbeC  finbtt  b(C  Rigueur , 

; bcr  beo  txn  iKommi  (fiecumen  roar  / n*4)t  fiait. 

<i)  giiemanb barf  f;cb einbilben , alsroennin  biefetn  Situi  bcr 
qan(|<  3Ibnufd)e  ^roccpabgefianbeli  nuite,  fonbern  eg  niicD 
nut  em  ®tu<f  baboii  erfl&ei.  8fcad)b«n  in  ben  oorfiergefien* 
ben  33ucbecn  dePerfonis  unb  de  Rebus  gefaget  roorben,  bie 
- Res  aber  in  corpoiales,  & incorporales  getfitHet  fiflb,  b(U 
I)in  autbbic  Jura  unb  Obligationes  geboren,  fo  fiabe  teb  fiiec 
bal9l«&f,bi(0:fuaungb<gjenig(n,  ©orjububid)  mirobii- 
gicet  fiafi , ju  forbern , unb  bid)  bafiin  anjufiaUen.  (£3  muji 
, obec  m allen  Dtngm  tine  Drbnung  feon  / baficcbarff  in  fta- 

tu  civitatis  ftlll  Privatus  fid)  f(U>|j  iHcd)!  fdWfftn,  RW  (oh 
* djeg  fid)  itmerfiefiei  / oerlieret  fcin  jus  unb  Aftiones.  gg  t(l 
0i|0  slft*o  (itl  jus  perlequendi  iu  judicio . quod  fibi  de- 
betur. Ergo  violenter  agi  non  potefl,  fed  eundum  ,eft 
. ad  Magiftratum  / mdtfitg  Cet  Praetor  nmt,  btC  de  jurere- 
. fpondirie , unb  bic  formulam  agendi  Dt>rfd)ueb  / utu  ben 

ab«r  fid?  nictu  , ta  ifi  * foU 

/ c&<* 
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Divijio  prima, 

§.  i.  Omnium  autem  a&ionum,  quibus  inter  ali- 
quos apud  judices  arbitrosve  de  quacunque  re  quse- 
ritur , fumma  divifio  in  duo  genera  deducitur.  Auc 
enim  in  rem  funt , aut  in  perfonam.  Namque  agit 
tinusquisque  aut  cum  eo  , qui  ei  obligatus  eft , vel 
cx  contraduj vel  ex  maleficio:  quo  cam  prodita?  fune 
actiones  in  perfonam  ■,  per  quas  intendit,  adverfarium 
ci  dare,  aut  facere  oportere,  & aliis  quibusdam  mo- 
dis. Aut  cum  eo  agit,  qui  nullo  jure  ei  obligatus 
eft , movet  tamen  alicui  de  aliqua  re  controverliam: 

. quo 

ju  unttcfucften  rourbt  betn  Judici  pedaneo  u&erlajftn. 

Rem  valde  difficilem  hic  aggredimur.  Cbjacius  f<iq(e , 
qui  adiones  nollet , eum  totum  jus  noffe , faltem  prin* 
cipia  juris  omnia,  ©tt  Imperator  faqtt  felbfl , adiones 
effe  fubtiliffimas , a majoribus  inventas  , fj(  tBUrlKll  a&tC 

, toct)  noct)  Diei  fublilet  unt>  ftftonec  fetjn , uxnn  jit  Die  Praetores 
' fiubt  »«l)un$«  &d(ttn.  SSJton  tabtli,  Dafl  nidjt  Die  ooHige 
sjjwcejft  in  bicftm  Cimi  anjwrefltnjtnb,  arieiti  Dec  impera- 
tor t>atfol<t>e  nicbi  jjan$  (jintin  bringen  roofltn.  Adio  eft  jus 
~ perfequendi  in  judicio,  quod  fibi  debetur.  ©aS Voca- 
bulum perferendi  tuitD  inTit.<&  Verb.  Oblig.  1. 178-  §.  I. 
BOnaftionibus  extraordinariis  g«braUtt)Ct , fiitra&fC  «MtUl 
atltf)  de  adionibus  ordinariis  gcjflget  Si  Praetor  folus  jus 
v dicebat , b0$  IDDCdl  adiones  extraordinariae.  In  judicia 
DeDeutCt  t)i<r : coram  Magiftratu  competente.  Nemo  enim 
libimetipfi  jus  dicere  poteft.  In  civitate  agimus , adio- 
nes  inftituimus , ne  in  bellum  adverfus  omnes  incida- 
mus. Judicium  Ijcijftt  fo  Diti,  al$  judex  competens , con- 
gruus ratione  domicilii , contradus  , rei  fttae , delidi , 
cx  privilegio.  Vid.  infra  Ut,  de  Judiciis,  £itr  foltt  a&CC 
” Der  Imperator  expreffiv(f  gmtftn  fctjn-  SDit  2J0t«  qued 
debetur  ftnb  nota  charaderiftica  adionis  perfonalis  ; Da 
Do<t)  ftitt  de  omnibus  adionibus  foQ  (jeljanbtll  IDtrbttl.  Qui 
debet , eft  perfona , &’  debetur  vel  ex  contradu , vel  ex 
delido , IBO  jltfietobec  (troalde  adione  reali , Da  id)  fage: 
‘Hanc  rem  meam  efle  ajo.  ' ©afXC  t)at  Mwmiros  fup- 
plirtt.  Adio  eft  facultas  perfequendi  id,  quod  tanquara 
noftrum  debetur  nobis.  r-  -nh  V'. 

(») 
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quo  cafu  prodita:  a&iones  in  rem  fimt : veluti , fi 
rem  corporalem  poffideat  quis , quam  Titius  luam 
efie  affirmet  ,polleffor  autem  doininum  ejus  fe  eile 
dicat:  nam, -fi  Titius  luam  eile  intendat , in  rem  i- 
dtio  eft.  (i)'  ■ - V. 

Dt 

(l)  Generaliter  t)dtbct Imperator  6.Diviiioncs  gwiad)tf/  U1T& 
Itl  iebcc  Claffe  fpecialia  tradiM-  In  hoc  §.  dicitur , a- 
diiones  omnes  efle  vel  in  rem , vel  in  perfonam.  dJJail 
fiebei/  fcastr  lo^^mdderi^t roecIuuffttgmCcc  DefmU 
i tion.gcnomtli«n-  ^tCfprilbfCC:  Obligatio  perfonaljs.feat 
ex  oppofito  adionem  i nam  ubi  obligatio,  ibi  jus , .%tbi 
jus,  ibi  obligatio,. faltera  in  flatu  civitatis , non  natu, 
rali.  Jus()ti|fct  eilltAdion.  Ergo  tua  perfona  eft  meae 
obligata  vel  ex.,contradir,  vel  ex  maleficio.  2)a()tL  i|t 
mantlntention,  bid> ju  jmingen / tmbba$i|l  adio  perfo- 
nali s , ajo , te  facere , dare  oportere.  £)a$  fllfo  Dit 
.Magiftri  in  0d)lllttt  gtnttllKt  jus  ad  rem.  Fundamentum 
obligationis  i|l  Contradus  ot>ec  delidum.  Delidum  vel 
verum  eft,  vel  quafi.  SUfcl f)at DCC Imperator  ni(f)l  ex- 
primittl , d6tt  DOCfl  b(t5H501lt:  Kt  aliis  quibusdam  modis, 
c Ctngeflitfei,  tt>eltf)t  Theophuus  fo  ttfldtcl , aUroennbee  Im- 
perator ba«  barunter  oer jlun&«.  2iaeiiutnbcre  jucilfin  mei)* 
uen/  er  t)ab<  fo(cb<$  fct)on  Dacuntcc 6<§ritfcn , inocm  er  oe/a* 

flet : Die  formula  adionis  rcalis  R)dCC  : te  dare  optrtere , 

t barunter  babe  er  ba§  ftbon  intendica  s unier  biefen  SBorien 

, flbec  : fcd  aliis  quibusdam  modis  fyat  Meriujus  bie  inter- 

dida  LL.  «dida  &et|lanben.  Denn  Da$  mare  abfurd,  twnrt 
bec  imperator  anfangS  gcfagi  f)dtfe,  man  fonte  flagenad 
dandum  ex  contradu  vero  & quafi,  obet  delido  v$ra 
& quafi,  unbbannfolteer  buribaSanberequafi-deiidqm 
& ^uafi-Contradum  uttfianbenbaben-  3U>ern>eitbieAdio- 
i nes  ex  LL*  Edicis  &c.  emtfanbctt/  fe  bat  er  uruet:  cmctti 
General- SEBotl  OlKf)  fpecialia  beqcttfctt.  Sdutl  ift  n0(&  bie 
Srage  ubrig,  roo  man  perfonaiiter  ffaget?  SBep  bensEo* 
ItieClI  (leUle  adionem  coram  Praetore  (U1 , ibi  propone- 
t batur  & adtio,  Der  Praetor  bratbtt-  bie  litis  conteftation 
IK  Drbnung , alfibaan  ubergab  crfelbige  fcem  Judici  jiirda* 
U«o-  de  fado  cognofceflti  poft  litis  contellationem.  Di- 
ci«a  Der  Imperator  figet  aber:  Fn  ,XrJ*pr.o*t  Rti jpJ&j*- 
mvs  batf(})On*bfervii'M/  baji  0l(  jK&IWl'  bie  Jutficcs  itl  :con- 
• ' / tradw 
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De  affione  confejforia  £$  negatoria* 

2.  ./Eque , fi  agat  quis,  jus  fibi  efle  fundo  for- 
te, vel  aedibus  utendi  fruendi,  vel  per  fundum  vici- 
ni eundi,  agendi,  vel  ex  fundo  vicini  aquam  ducen- 
di;, in  rem  ablio  eft.  Ejusdem  generis  eft  actio  de 
jure  praediorum  urbanorum  : velud,  fi  quis  agat,  jus 
iibi  eile  altius  aedes  fuas  tollendi,  prolpiciendive,  vel 

pro- 


traAu  & aAione  ftriAi  juri*  **r'  Trices  geilCtl* 

11«,  in  aAionibus  bon*  fidei  afcCC  HUC  arbutis  , Dtrgtei* 

: $en  Judex  ex  faAo  cognofcirK,  UHD  laxiorem  libertatem 
arbitrandi  Vid.  infra.  2BtlUt  id)  aAionem  rea- 

~ lem  afflWU,  fagtid)  nictt,  « faccre  debere,  obligatum 
effe  ex  contraAu , fed ; ba*c  rem  meam  ejfe  ajo.  ©U  fflla 
aber  : Imo  meam.  Lis  ergo  eft  de  dominio , qui* 
habeat  jus  in  rem  ? ©itft$  ift  ttltDtt  tint  denominatio 
i . Magifteriali*.  ©it 3U(tn  l)abttl  t$  jus  in  re  QMttttUf  , ad 
1 rem  finM  matt  <iar  nictjt-  & mirb  alfo  getfcitmt  urn  Da* 
ju$  dominio  fimile.  ©Itic&tpit  nun  titetnatiD  jnmffcit,  bof 
..  man  nid)l  in  rebus  corporalibus  realiter  tlagtn  fbttttx  oU 
fo  roirbgefcogct:  0b  i$  UUCt)  rem  incorporalem  vindicare 
unb  adionem  realcm  aniUUtil  lomtt?  Refp.  Res  incor-^ 
poraiis  $ COCt)  res  in  jure  confiftens , ob  mati  jttgWi({)ni(bP 
fttfjtt/  fctjlliecfet  / C$i|lM>intelligibile;  quod  intelligi- 
tur  , non  eft  non-ens,  fed  revera  aliquid  cum  effcAu 


n: 


morali  conjunAum  , e.  g.  fervitutem  nunquam  vidifti, 
& tamen  magnus  adeft  effeAus : Ergo  datur  aflio  rea- 
lis  in  rebus  corporalibus  & incorporalibus,  ©it  ex  ju-> 
re  ad  rem  Ijtrflltjfcri&t  AAiones  tbtrDCtt  Ulxcl)aupt  Ctndt- 
fiienes  gtntWiet.  <1  M1H  quod  nOn  folum 

pro  nobis  . fed  & pro  haeredibus  noftris  contrahamus, 
fo  gtfycn  auct)  bl(  AAiones  perfonales  ad  haeredes.  §Jn$ 
t)Ctn  jure  in  re  (tltfpctngen  Dit  aAiones  in  rem  Ot>CC  realesj 

ba  ftbtn  mii'  bl©ji  auf  Die  rem , nic&t  aber  auf  eine  geroiffc  ^ec» 
fon,  ^magbie@ad)«btil^n,»«cDan)ia/  fo i)l ec unA ob- 
ligirtt,  uno  »ic  agittn  vicocr  itm,  ob  »it*  fcDon  borljtro 
mett  init  limi  comrahirct  > ict>  fe6e  nk&t  barauf/  ob  tc  mic 
ex  contraAu  oO«C  deliAo  obligictt  t|l-  Unb  Dtcf(  AAiones 
nennet  man  ubtctyiupt  Vindicatum,  c$  (jtiifti ; <&od  meum 
«ft,  redde»  i " 

-n  (?) 
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projiciendi  aliquid  , vel  immittendi  tignum  in  vicini 
sedes.  Contra  quoque  de  ufufrudu,  & de  (ervituti- 
bus  praediorum  rufticonim,  item  praediorum  urba- 
norum , invicem  quoque  prodita’  iimt  adiones  : ut, 
fi  quis  intendat,  jus  non  elle  adverfario  utendi  frucn- 
di : eundi,  agendi,  aquamve  ducendi : item,  altius 
tollendi  prolpiciendive,  vel  projiciendi  immittendive : 
itbe  quoque  actiones  in  rem  fiint , led  negativae. 
Quod  genus  adionis  in  controverliis  rerum  corpora- 
lium proditum  non  eft.  Nam  in  his  is  agit,  qui  non 
poflidet!  civero,  quipollidet,  non  cit  adio  pro- 
dita , per  quam  neget, rem  adoris  elle.  Sane  uno 
cafii,.  qtri  poflidet,  nihilominus  is  adoris  partes  ob- 
tinet, heut  innatioribus  Digeltorum  libris  opportunius 
apparebit.  (3) 


De 


(j)  ©it  Res  finb  O&tn  Lib.  II.  qet()eilct  iror&cn  in  corporales 
& incorporales.  UUfCC  Dic  Incorporales  gf{)bl'Cn,  ©j(  fo* 
«itfiobtngefaqcl  IPOlDetl,  jura  » ad  ha-c  Vindicanda  Dit* 
net  Die  acito  cenfegoria  & negatoria , Die  (W&ertfjinD  , 
vindicationes  rerum  incorporalium,  Ddbef fl^ aud) 
adiones  reales  getieilltet  roerDen-  lS§i|la&er  Die  aSioeon- 
fefforia,  ubi  quis  fatetur,  tibi  competiere  jus.;  '-St&fcitus 
cft  jus  in  re,  e.  g.  itfj f>a5f aitf Deitl  Servitutem, 

confiteor,  ufumfru&urn  mCUrrt  efle  ' 0i)i|l‘e$aud)  titit 
Det  Servitute  reali , fateor,  mihi  efle  jus  vehendi,  eun- 
di , aequxdu&us.  Vindico  hoc  jus  mihi  competens  in 
afiefto  fundo.  0iicJ)fflM’{)eij}eie8:  .Vindico  jus,  quod  tu 
mihi  conceffifti , Demi  fohlKC  (lejlfllt  n>dt*f  tS  tine  adlo  ex 
contraftu  oriunda  , unD  fo!fl(’C&  pertonatis.  (Jg  ;(t  jnjai* 
feme  aftio,  Danicljt  emejjjerfonoorfbmmt'  man  regardiret 
obernidjt  Darauf,  an  haec  vel  illa  fit,  fonDtcn <& mag Die 
eaeft,  &a$  jus  Ocitijen  unD  exerciren,  roer  Da  tria , menti 
id)  foldmi  and)  qteid)  ntcf)t  fenne.  ©as  mttQnfejfiri*  mtrb 
feetfroegengeDraudjetv'  qu.a  rem  incorporalem  proprie  vin- 
dicare non  poflum  j'  i®  &aDe  Die  91DfJd)t,  fagmir  Der  an* 
tere  Den  Ufumfrudum,  oie  Servitutemi  firawtpen  unD  nu* 

. tyrn  [a|Ten  folle-  Der  Aftioue  negatori*  n>it'D  qeffaqct: 
OD  fit  (int  AtSio  rcalis  fet)  ? Refp.  ^n  Del’  Apione  nega- 
■ J' ,‘D,  d d 't  toria, 

’ \ ''  * * * ‘ . • d'J 


•J 
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De  aflimwus  prxtoriis  reahbus. 

5.  Sed  i fla:  quidem  actiones  , quarum  mentio- 
nem habuimus  , & (i  quae  lime  tivnilcs  , ex  legitimis 
& civilibus  caulis  dclcendunt.  Alis  autem  funt,quas 
Prstor  cx  fua  jurisdictione  comparatas  habet  tam  in 
rem  quam  in  perfonam : quas  & iplas  necellarium 

eft 


toria , roenn  i<b  feld)e  roiebtc  jemanb  anfleQe/  negire  ir& , Dafj 
cr  (in  jus  «uf  nieitiem  ffindo  t)ab<>  id)  fage : iDq  Fundus 
i|l  mcin.  Ergo  habeo  regulariter  jus  excludendi  omnes  j 
Maevius  praEtendir<iailfnuill(C®iife  bflfi  juspafcen- 
di,  ego  nego,  ipfi  hoc  jus  competere}  t>U toiflll Iftdltttt 
Fundum  fervum  UlfldHn/  ego  vindico  libertatem,  itp- 
munitatem  fundi  mei  ab  omni  onere  ferviendi  , Dat)CC 
fteamb&on  benJCris  vindicati»  geneiinct  roirb  : 2lbft’  miti 
ift  ot(  §rage : Ww  mup  betpcijen  / n>enn  id)  immunitatem 
fundi  mei  vindicirtil  tt»Ui  ? £ ICrilfctl'  tji  dilpuiUTt  WDrbCU  i 
0(|e<n  (fi  n>ilD  fltgnnDOrUl : £fi  reilt)  praffupponiret/  fundum 
eliemeum,  jnn>eld)einD<tnnbei(  CU!(  Servientem  praeten- 
dirct > DiefeS  getltbet  et  fctbjl  > benn  roerm  bec  Fundus  feitt 
roki,  fo  fonuetfeme  Servitutem  prittndircu  , fundi  mei 
, fervitus  mihi  e(fe  non  poteft.  3(1  abec  0£t  Fundus  irtctll# 
|0  ifl  bi(  Prjtfumtion  t)0C  lllid) , bap  line  mea  conceflione 

lein  otjbewc  itt  incinent Fundo  ntafi.tbuu fc.u.  2Benn  bu  es 
(butt  raiojl>  fi)  nm(l  bii  (in  jus  baben , biefefi  jus  tnuf  Dic 
concediett  tBCtDen  f«t)n } concellio  elt  fafti.  Ergo  muft  bU, 
bcrbll  in  alieno  fundo  (in  3t(d)l  praetendircft , ($  bcn)(ifet>. 
Unb  nxnn  bu  glcid)  fag((l , bu  fci>|l  in  potleffipne  , fe  mufl 
;r  bubod)  in  petitorio  fxnxiftn,  tibi  jus  competere  2)(C  itji- 
peraror  fflgtt  ab(C  : Jn  incerporjtltbus  ita  ntn  agitur  , b(ICU« 

Jb(t  baben  fttb  mele  ben  Jtopr  jerferoeben,  unb  metuien. , (8 
5> fet)  fem  reebrer  SBefllanb  oarin , befd)ulbigen  besmegen  ben 
Imperatorem  f(J)C-  9W(in  Justinianus  f)0l  C(Ct)t  / Utib  tfl 
baseinunttecgUicbltdJcrlSebancfe,  Deueeaufi  alien  jCtisbe» 
baliem  91eiwd) in  rebus  corporalibus  fan  man  nicbi  nega- 
tive flngta.  £>enn  nwnn  id)  fage ; Ego  affirmo  ^ubf  non 
competere  jus  in  hape  domum,  fo  iad)Ct  Ittqfl  midj -aufi » 

} unbnjfnnefinudjmabrrodce-  2Ba$geb?t  (fibubjgp£f.!£>efi* 
©egen  i|l  es  bod)  nid)i  bein  > i<&  aniaonj  ggi  ai4)t  r Mn  bu 
fageil  ia  nodnmbf,  baiefibeipnt).  'fcafi  iflWoHnnfabne 

i’affiigc , Die  a tui)  Nooet  de  UfufruU*  admirable  etiidtW* 
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eft  exemplis  o (tendere  ; uc  eccc,  plerumque  ita  per- 
mittit Praetor  in  ram  agere , ut  vel  adtor  dieat , le 
quali  ulucepille,  quod  non  ufuceperit;  vel  ex  diver- 

fo 

3ct)  ba6e  ($  (lUCD  gcffomi  '»  GKndlhtghmis  IjtjfertJeprtbaitoni 
in  aiiicne  wgatoria.  In  lervitute  g(|]el)e|t  Du  / i et’  F.ndus 
(<1;  tlteill  i Dell»  Da  Du  ferv-tutcr»  protendite)]  in  re  aliena  * 
fo  rdlimeil  Dll  mic  eo  ipfo.tiu,  fundum  efle  m.iim  ; ego 
vero  nego  , tibi  competere  fervitutem.  i)uik  Dlt  Pr*- 
fumtion  fuC  ttltlt).  Servitus  elt  fafti.  ©';;  mUfl  a(|0  £111* 
roeDer  fadum  oDtr  confenfqm  tacitum  probirtU , ro.IC  Dll 
lu  bergleicben  Aramage  fltfoinmen.  ©arum  roigcr  aud), 
ba|?  Da’  anDere  in  a&ione  negatoria  probite»  inU|f£.  Ego 
fum  in  libertate,  & probare  non  debeo;  pnefumtio  pro 
me  militat.  @prid)il  Du , Da»  faftum  fei)  befannt , fo  tnuil 
Du  e»  beroeifctt.  ©ieDoaores  madjen  l)icceme  magereOb* 
jeflion , unDfaatn:  2Ben»einer  iiberDcs  atibern  femen  >Jl» 
efer  j oDer  4.  mat)l  g«fal)reii  / fo  i|l  Da»  fartum  Da-  Mein 
tfl  DCIltt  Det’  j.  4-  mabliae  Aftus  em  Modus  acquirendi? 
oiim  umere  e»  nicf)i  eminari  ufucapirci/  uitDjur  Pnfcri» 
ption  IlMICDtn  jure  novo  adhuc  decem  anni  requiritet. 
SMe»iflDer  Unicus  cafus  , DaUDIl  in  fine  hujus  § gcrcDfit 
rpilO  / quod,  qui  poffidet,  agar,  ©er fliie Anton. Ma?» 
th«i  meonet , Da»  }Ct)  rcd)t  abfurd , menil  DCC  Imperator  fa« 
fl et,  e«f<t)cm  ctnfjiqec  Cafus,  Dei’  i»  PanMiis  llimDc  i tS 
rcdreeben,  atsrDcmi  inatifagte:  i£iu  £aug  fe»  ini  :ffialDc, 
too  aber , Da»  nuife  mau  uid)t-  Mr  Touilliat  jn 
1 i)at  eineeiqene  Dirimation  uber  Diefeit  Cafum,  ubi,  qui 
poffidet,  agit,  IUlD  UKt)net , DOfl  e$  l)tiffeil  lliHife:  Um  boc 
ta/u.  Usifiabec  Dicfts eben  Der  Cafus,  Da  idj  ad  libertatem 
provocire/  unD  Der  anDere  beroeileu  mu(}.  ^o  |tei)et 
oudnin  rHEopHno,  DctDiefc»  redit  demondrative  crflarel. 
©amit  fdilt  Dic  raiiiene  De»  Matth^i,  Prof.  ju  igkjnfiiri/ 
toeg-  €t’Hienmt,  es feo abfurd,  ioeimmaii|'agte:  Nego,cibi 
competere  fervitutem.  >3HJeill  Dttl  dominus,  oD€C  Dll 
OHift  beroeileu , Dafi  id)  c$  niifii  fey.  ®age|l  du  gleirb , id) 
fep nidjt dominus,  fofolqeinodjuidjl,  Da^Diiesbitl.  iBemi 
«in  'Procep  cnnlebet  / mup  man  nad)  meiner  ^OJetjnmigfo  fpre» 
d)en  i ©a£  Plager  im  potreffiorio  nicbt  ju  frtmtjcn  fet),  fonoerit 
Serviturem  beroeifert  muiye.  ©o  roicb  mic&  in  oieie»  Colle, 
fiis  flefprodKn*  ; _ . 

Daji  . : (4) 
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fo  pofTeilbr  dicat,  adverfarium  liium  non  ufucepilie, 
quod  ufuceperic.  (4) 

De  Publiciana. 

§.  4.  Namque  li  cui  ex  jufta  caufa  res  aliqua  tra- 
dita fuerit  (veluti  cx  caula  emtionis , aut  donationis, 

aut 

(4)  #i«c  i(I  bOCOU<  JU  fefjm  , quod  quaedam  adiones  fine 
civilet  j quaedam  pratoria.  Alex.  Chassanaus  ()a(  in  feU 
neri  ParautUs  gtnuontf  > ba$  ftt)  fecunda  divifio,  mierooM 
Der  Imperator  ni({)t  fo  nennet-  Cllicfte  Adiones  ftuD  nlfo 
•x  jure  civili , ctlt^e  ex  praetorio  jure  «ntftlUlbCn  i IM& 
flUid)n>it  tbiradiones  civiles  reales  Ullt)  perfonales  (jatWI/ 
alfojft  C$  aud)  init  btn  praetoriis  btfcbafttll.  Adiones  civi- 
les jlnb,  IBtldje  ex  legibus,  plebifcitis  & conftitutioni- 
bus  «mfpcingen , J.  (£.  aflk  adiones  ex  cmto , locato  , ex 
lege  Aquilia,  rei  vindicatio,  acftio  confelforia  & nega- 
toria. < 5Bfil  abtr  Da8  ftride  fic  didum  jus  civile  an- 

guftiffimum  n>ar  i Cbenn  bi«  LL.  xn.  Tabb.  roartn  febe  f uv%/ 
iinbburd)bieriact)l)erig«nLL.  njaien  tbtn  nidjt  gar  biclt  Ca- 
to* and)  decidicti)  (0  phiiofophirteu  bie  9i6tnec , fonbtrlid) 
Die JCei Stoici,  blt(Ul«ititjintmajorem  aequitatem  cor  21U* 
gentjatten/  unD n>obl fabeti , bajieS nwbig  fei> , fines  ifta- 
rum  legum  laxare, unb  fafltmalfobi«Pra:tores : ^BCIlllbiC 
Architedi  LL.  Civilium  fdb|l  f)itC  tbdftn , IHlb  Dicfen  ObCC 
jenen  Cafum  decidiren  folun , ba|j  jte  felfrl  nid)t  ant>er5  fprt» 
d)tn  iwirbtn.  ©ic  ll.  fonten  »on  bern  Praetore  jroac  nittjt 
flednbtrtiperbtn,  aBeinetfagtt:  ld,quod  ftridum  eft,  tan- 
tum in  melius  fiedo,  in  aequius.  ©Clttl  n>cnil  j-  (J.  tilWC 
«rnenftutgtfaiifFet/  b«r  roegfcmmt , unb|Iff)et,  bafjfoldjtn 
Sempronius  fru,  ba  ©urbe  es  bul  ju  njeitlduffiia  n?erbctt/ 
Rei  vindicationem  (MJUfltQcit,  URD  btRIl  Da5  dominium  jtf 
ttnt ifen-  <JPir  bdrten  ein  miferabjeS  Jus  Civile , roertn  ti  in 
ffintrAngnftia  gtblicbtntbdrt  / ibit bU  LL.  XII-  Ttbb. 

Pr*mr  raifonnittt,  proferebat  & extendebat  leges,  non 
novam  legem  tulit  , fed  erat  interpres  legum  & juris 
civilis.  <?r  mjlflt  fllfo  tiotlltbcnbig  ncut  Adiones  praeter 
ifta*  Civiles  «rbfHCfctl.  3B«r  RUn  btc  Adiones  praetorias 
Ibfif , bcr  twili  and)  bic  Adiones  civiles.  Nam  adio , quar 
non  eft  pr*toria , eft  dviiis.  Suber  ftnb  nad)  unb  nad> 
fo  wU  Adiones  Praetoriae  entftflnbM  , &U  bCCIiaCt)  in  Edido 
Perpetuo  cenfirnairCUbDCOtn- 
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aut  dotis , aut  legatorum)  & necdum  ejus  rei  dominus 
effe&us  eft : li  ejus  rei  poileffionem  cafu  amiferit , 
nullam  habet  in  rem  dirc&am  actionem  ad  eam  per- 
fequendam.  Quippe  ita  prodita:  finit  jure  civili  adio- 
nes,  ut  quis  dominium  luum  vindicet.  Sed  quia  fa- 
ne  durum  erat,  eo  cafu  deficere  adtionem , inventa- 
eft  a Prxtore  a dio,  in  qua  dicit  is,  qui  poileffionem 
amifit,  eam  rem  fe  ufucepille  , quam  ufu  non  cepit  y 
Sc  ita  vindicat  fuam  eife : qux  aftio  Publiciana  appel- 
latur, quoniam  primum  a Publicio  Prxtore  in  edi&o 
propoiita  eft.  (j) 

De 

(0  3$<nn  i<t)  rei  vindicationem  , muf  it&  fagetl : 

Hanc  ego  rem  meam  effe  ajo.  2)fl  IttUjlc  id)  ba$  domi- 
nium btrottfen  / uno  baS  ©ar  ftfic  fdjiBtc.  2Btnn  icb  eintiH 
cjlttd)  <in  ‘Dftrb  abgefaufft , fofolgetbocb  ni4)t , bap  teb  domi- 
nus fei).  Licet  rem  ufucaperem , fo  mat  t)0<b  «ili  Utltfl> 
ftjjciO  inter  terras  & res  mancipi  & nec  mancipi,  inter  tlm- 
dos  Romanos  & Provinciales , qui  poftremi  ufucapi  ne- 
quibant. Finge : Da$  }5f«rb  fci)  tnii'  ooti  ab  $anbui  qefom* 
men,  quaerebatur:  £)b  itb  ad  re»  vindicationem  & domi- 
nii demonrtrationem  Illit  bttll  titulo  emti  jun(t)t  fetfltne? 

. Et  refpondetur , quod  non  , licet  in  bona  fide  fuerim. 
Dentuifanfafeon/  bafl  btr  venditor  uitbt  dominus  ga«s 
fen,  nacfibeinjureftriAofidtttutialfoabjubttimufftn.  tiU 
, iein  Publicius  , bet  furQ  BOr  btll  BcttCit  Ciceronis  gdtbct , 
ob  febott  bcr  Prof.  Reinold  ju  Jrancffurt  ibn  diter  macfict , 
fagtC  , iniquum  hoe  effe,  & fingebat  rem  per. decem 
annes  jam  poffeffam.  Fingam  , inquiebat,  ufucaptum 
equum,  lic  eris  dominus.  <£r  fabttDObbba^tS  abiurd  j,o. 
bttnicnigtn  nuc  rei  vindicationem  311  gfbctl  / b«C  verus  do- 
minus fcp , unb  Der  in  continenti  verificircil  Utlb  btlttifcrt 
lOIUU/  fe  eife  dominum  verum,  btt’  aud)  itbrigeilif  tUHit 
juOum  titulum , utlb  melius  jus,  alS  D«r  anbete  / DOt  i Ut) 

fiat,  gc  fagtt  alfo  = foO  fo  mei  f«i;n  / ais  metin  ter  Vin 

dicans  bit  rem  ufucapiCtt  IjObe , bCSrPCgetl  fofl  et’  rei  vindi- 
cationem vel  quafi  contra  infirmiore  jure  poffidemem 
emfUlIentonnw/  ba(j,  ©enn  er  jabal  dominium  nubt  tu 
©eifen  tbnte , «Sgenugfetjnfolte,  ©enn  er  einen  titulum  ju-  • 
ftum  utlb  bonam  fidem  fur  |1<b  JU  allegisti  ©U|lt , ©«Ufyrt 
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De  tefctfjoria. 

' §.  5.  Rurfus  ex  diverfo , fi  quis  cum  reipublicae 
cauia  abeilet,Vcl  in  hoftium  poteftate  eilet,  rem  ejus, 
qui  in  civitate  eilet,  ufucepei  it,  permittitur  domino, 
ii  pollcllor  reipublicae  caufa  abelle  defient,  tunc  in- 
trd  annum  reicilla  ufucapione  eam  petere,  id  eft,  ita 
petere,  ut  dicat,  polfellorem  ufu  non  cepiile  & oh  id 
luam  rem  cile.  Quod  genus  adionis  quibusdam  & 
aliis  iimili  xquitate  motus  Prartor  accommodat,  iicuc 
cx  latiore  Digcftorum  leu  Pande  darum  volumine  i«- 
telligcre  licet.  (6)  ‘ " ■ 

De 


' fbbtelfe^afolte , allmtnnttMc S(u6tafueapi«tWrte,unb 

•folflliltl  veros  dominus  mdf<.  .Dicis;  @0  t)CT t)(C Praetor 
>l'fl  gcloqeii/  mi*  un$ Amesk» itifeincn  Cafibus Confcitnti&  cor* 
flcmorffcn?  Refp.  iftnup  tin Color,  unb  bas  jus  ftri- 
fium  iH  iniquum,  ©acultl  gab  er  Apionem  Publicianam, 
bo  id)  faqeil  fonte , mihi  competere  domininfn  vel  quafi. 
SBemi  iiun  t>cr  einDere  nodifeiitbtfjcnus  mulle,  l>dtte  id)  burn 
he^mcqetl  bfflUlg  flcfolt  ? 3<t)  l)alt«  bod)  bonam  fidem  Sc 
juilum  titulum  Reliqua  vid.  ad  PundtHas 
( 6 ) Qrbcil  bitfet  Praetor  Publicius  j)fli  flllCfy  fingirti , non  effe 
ufucaptum  , pro  diverfitate  cafuum,  ©ftg  j|l  AHio  re-. 
JciJJtrut , v.g.  Du  ftifl  reipublicae  caufa  abfens , mdt)CCnlXC 
Btlt  liaf  eincrbcitUH  fundum  prarferibipet,  mtlitti  bu  nidt>t 
DtrljjnDecn  fonneii-  2)a  raifonnirie  bir  Praetor  alfo:  (?Si|l 
rea{)t'  / bie  Ufucapio  t>at  einen  grotfeti  SBonm} , bi«  ratio 
juris  civilis,  bie  |0ld)c  «inqtfiltjm , |(1  praegnans,  ne  fcil. 
rerum  dominia  fint  incerta.  £)ai)tr  ($  fc^tuec  JU  feijH  fj&ie» 
ne  , bieft  Ufucapionem  LL.  introdurtam  jU  fubruifen* 
S)o(l)  Dtr  Praetor  grunbctc  fid)  auf  bie  Equitat  / er  ibat  e$ 
niCl)I  pro  imperio , fotlbetll  ex  aequitate , Ullt)  fdfltt : £8 
ift  aber  glei(bmol)l  unbiflig , baDDcriemge,  qui  Reipublic» 
Caufa,  0t>ec  ex  qualibet  alia  julla  caufa  abfens  fuit , ba$ 
feitlige  per  ufucapionem  alterius  DCrltfKn  fod  , cum  ab- 
fens  res  fuas  curare  non  potuerit.  (Jc  IDOC  bod)  abfens 
& diligens  pro  Republica  , foD  mflll  il)ll  (jtWffm  ? @08 

mati  b(tn  Tertio  fundum  attribuiren , quem  hac  occafio- 
ne  cepit  ? SJ.itl,  fingam  , non  effe  ufacaptum.  J)aC-- 
Ullt  iflbit  artio  refeifforia  e5<U  ailtf)  realis  praetoria.  Jure 
y 1 ftrifto 
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§.  6.  Itera  , fi  «quis  in  fraudem  creditorum  rem 
Tuam  alicui  tradiderit , bonis  ejus  a creditoribus  pof- 
(effis  ex  fencencia  Pra:  fidis,  permittitur  ip!is  credito- 
ribus; refciila  traditione , eam  rem  petere,  id  efi,  di- 
cere, eam  rem  traditam  non  eile  , & ob  id  in  bonis 
debitoris  manlille.  (7) 

a-  ■ . .ii. . :•  ,•  De 

f ■■  — • _____  - - — ■ * 

firido  bdtte  b«  abfens  foHcn  (ItlCtt  Procuratorem  bcflcflttl. 

" Merillius  fiat  obferviret/  TOatin  b«  Publicius  gtlebet  fitlSf. 
Schilterus  Itltonct,  eum  florui  fle  tempore  Aufiusn,  Rej- 
■nold  atxr  **  l&etcii.  Fraticof.  Far*.  Ult.  ItKQUCt/  « 

■ nod)  aticc  fcpn;  bcun  ii  fa)  iitcljt  glaubrourbig  , baji  bie  Oi(N* 

, mtrlwrgUitbcnUubifltflfculanijt  g?Dulbctfiattcn.  Igitur  re- 
troivit,  unt)  bat  crli(t>c  1 00. 3«{)n)0rl)tccinetl  Publicium  qt* 
funbtn  i obber  abtc  eiiiPr*torgt[T)tfcn,  dubito.  Reinoi^ 
i(l  ab«  bwb  ju  lobcn , baji  « ndctjqegriibelt-  Die  Adiones 
ftnb  nidjt  auf  emmabl  enttfanbcn , ;p.in  bacff  ficto  aljptuctot 
aunbern  , ttmin  <6  mft  bec  refeifloria  yp  tjctjangen- 
(7)  3)itPr*tores  «jUnqeu  imtnec  rociter , poiimnifiriusiuiincc 
Defifer  / «ab  grembeten  tlcj>  auf  bie  ALquitdt  / baljcr  bec  Pr^tor 
Paulus  bit  MUlifillt  btncnntt  PattlianamiinfybUi-  . 

Quis  fuerit  Paulus  , nefcio.  ©it |'e  Diatttie  Dttbftnsi  Ctcftt 

au$sefui)rtt  ju  roerbtn.  BRUMMF.R.berad  l .Cinciam  g«fv1)cie= 

bttl,  l)ai  de  Adione  Pauliana  «m  Projed  fltaiad)t, 

' i({>auS  einteAudion  mit  bt$  Antonii  Contii  Operibus  u* 
berfotntiun , barm  criiberaH  bic  Autores  anful)ftt-  <£in  an.- 
btrccroutbtegedifcnunb  fiir  bag  feituac  ausaebtm  beti»  «$ 

fitlbfllUe  Colledanea.  ©itf«  Paulus  Pretor  fiat  qcfsfitlf 
t^efd)ict)t  MjiatiUn,  bafjbtl’  Creditor  OOltt  debitore  defrau-r 
dibtroorbetli  bfilli  l»ic  et’  jui)<t,  ba&  CC  banqueroiumt» 

..  4)ttl  roicb,  t>erf aitffet  er  aQeS  in  fraudem  creditorum.  v£c 
ift  doti)inus,utlb  fati fllfo hoc refpedu  valide  alienifta-  £>UC 
■ rnirb  abec  fupponitet  , 1)  fi($  « ex  aere  alieno  prorfus 
•lienirtt  tmb  tradint  bctbc;  x)  1111$«  rourcf lidb  defraudiret 
baben.  3it  bkfcm  5aa  foa  berqtud)«!i  alienatio  nictu  bctft> 
ben.  S)tc  Praetor  jaqtt:  UgijlnMbc,  maS  bu  faufftit,  iil 
txin  / tsifl  abec  unbilliq , iubtm  an  3tittn  bcSDtrfaujftnben 

Debitoris  ein  dolus  OOCbanbtn  gwtfttl , ftint  Creditores  Ulli 
* it)t  2inUt)ClllU briliqtll-  Ergo  refeindatur  traditio,  bit  Cre- 
, ditores , in  quorum  fraudem  res  alienata  cft,  foQtn  ba| 
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De  Serviana  £5*  Qudji-Serviana  feu  hypothecaria. 

§.  7.  Item  Serviana  & quali  Serviana  (qua:  etiam 
hypothecaria  vocatur)  ex  iplius  Pnc  taris  jurisdi£tione 
iubftantiam  capiunt.  Serviana  autem  experitur  quis 
dc  rebus  coloni , qua:  pignoris  jure  pro  mercedibus 
fundi  ei  tenentur.  Quali- Serviana  autem  elV,  qu» 
creditores  pignora  hypothecas  ve  perlequuntur.  In- 
ter pignus  autem  & hypothecam  (qrnmmm  ad  aditio- 
nem hypothecariam  attinet)  nihil  int^rfift.  Nani)  de 
qua  rc  inter  creditorem  & debitorem  convenerit,-  ut 
iit  pro  debito  obligata,  utraqueshjjG^  appellatione 
continetur.  Sed  in  aliis  differentia  ‘ Nam .pi- 
gnoris appellatione  eani  proprie  renv  contineri  dici- 
mus , qua;  fimul  etiam  traditur  creditor^ ' maxinie  ii 
mobilis  lit.  . .At  eam,  qux  line, traditione  nuda  con- 
ventione terietur  , proprie  hypotheca;  appellatione 
contineri  dicimus.  (8)  \ dr  :1 


Jus  revocant  t)at?Cll,  ut  has  res  libi  futrtant.  Nemo  lucre- 
tur ex  fraude  alterius,  gg  roifb  Ob<C  I)itr  difpudrtt  i-  An 
atftio  Pauliana  fit  realis  ? an  fitperfonaas  ? SNtUlDU  Credi- 
tores ftaben  bod)  gegentbttn  Debitorem  Fttne  anbcre,  algper- 
fonalem  aftionem  ex  contrariu  mutui.  JUIeill  Justinianus 
unb  Pauios  hafcen  bit  aflionem  auf  bec  anbtrn  0titc  an* 
gefefren , unb  foldj:  ju  cintr  reaii  gemodjtf.  inu£  ein  do- 
lus <m  0eit<n  beg  debitoris  unb  bes  Emtoris  Dorbmiben  fttjtt# 
ober  mub  mir  titt  lucrum , in  writbeitt  Jafl  bie  3i«giil  (Tau  bat : 
Melior  eft  caufa  ejus , qui  de  damno  vitando  , quam 
qui  de  lucro  captando  certat,  gg  i|T  bcffCC , Dfl$  bcr  Cre- 
ditor bqablet  roerbe , ais  tin  anbcrtr , b«c  fetn  Creditor  ift. 
Communiter  recenfetur  haec  adio  inttr  reales , refeindi* 
tur  enim  traditio  , creditores  mittuntur  in  pofTefliOnera. 
SKflit  fan  fr«>lich  nocb  difpudrtn ; «flictu  babcti  c$  pro  in- 
terdifto  gt[)alltn.  ©tcfc  Adio  Pauliana  abec  l)at  llidH  (Tctlb 
fi  alienatio  faCa  lit  , antequam  concutfus  immineret » 
benn  ba  roirb  fcitt  dolus  debitoris  pratfumircf. 

(8)  Servius  Sulpitius  Praetor  , t)0!l  rpeld)tin  Dit  ABto  Servia- 
na btrtfRtiitmt&at,  f al>e/  baf  <3  offi  gtfcbtl)? bafi  trmf?  beat 
«Hbtnitill  jus  in  re  ftdJe,  UUb  0X1111  iXC  Colonus  mif  gleid) 

' . mt 
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De  Actionibus. 

,1r  . - De  aFtiombus  Prxtcriis  perfonalibus. 

«■  §.  g.  In  perionam  quoque  a&iones  ex  fua  jurisdi- 
Aidne  propolkas  habet  Prartor : vcluti,  de  pecunia 
il-'C'r  con- 

r V— — ■■■■  — ■ - ■ ' - - ■"  ■ ■■■--■  ■■  ■ ■ ■ — ■ 1 -■■■—" — 

* [ rtid)tf(irtc©ad)en  ocrfd)tci6«{  / fo  ftnb  mir  (olcfjc  bod)  loco  pi- 
" gnoris  , fo  id)  vindicipen  foti  > quicquid  colonus  intulit , 

. meum  cft  , donec  mercedem  folvat.  Finge  vero,  bkft 
■ €<u&tn fnbtion  $Ktnbtn  fomtnen  / unb  miri)] mcim  Penfion 
hiibibtjabhiniecDcn  , fo  baue  id)  jure  veteri  feine  Adion, 
l batjer  fltfraget  tt>urbe ; An  coloni  res  revocare  dominus  fun- 
^'dipoffit,  ubicunque  ille  alienaverit  iV  Refp.  (gfon  &{$* 

• nxgtn  i)fll  Servius  Suipitius  bit  adionem  Servi anam  pro- 
•'•'pomrtt/  roeld)« re  vera  mct)fS  aubertf  ifl/v  alf!  tine  rcvoca- 
tio'reriim  x cblono  alienatarum.  Dabat  enim  adionem 
‘ contra  quemcunque  pofleffarem  creditori  aut  locatori, 
£)itft$  <Jtl)tt  8btC  blofl  OUf  ben  fundum  rufticum , non  ur- 
banum, anblcftnCafum  tyat  Sumncs  nicfttgtbact)!.  SBBcil 
■ alfo  bie  adio  Serviaqa  Mop  in  rebus  coloni  Ullb  praediis 
rufticis  ftattfanb,  fobatimmfoicbenac&geberibS  pedetentim 
(IUd)  (lUfblt  praedia  urbanae  extendiftl » Unb  (luf  alit  Credi- 
tores, btnentinUnterpfanb  twfc&riebtnniorben.  Unb  bitftS 
f)itfftll  fit  ghuft- Servianam  aStenem , TDelCtje  aiiCb  bit  Ser- 
vianam  adionem  fo  JU  «ben  confumi«f  Unb  Dei’fct)llicfet 

• |>ai  i e.  g.  id)  fott  contra  hypothecarium  flapen , bflptrmic 
ba^auptinrdufntllfofl/  adione  hypothecaria , obft  tiact) 
bttl  Inllitutioncn  / adione  QuafiServiana.  ©ifServiana 
ifj  tiicbt  mebr  itbrig , roit  Bever  gejtigtt , blop  bit  Quafi-Ser- 
viana,  unbrotil  ba$  alie  3Bortt  fhu> , fo  bfoud^en  rute  tine 
hypothecariam  fo  tE0l)l  in  rebus  mobilibus,  all>  immobi- 
libus. ©cfitoegtnituipuumaber  nicbtbencEeii,  fllsroenn  nuc 
blop  pignus  In  re  mobili  btfltinbe  , & hypotheca  in  re 
immobili.  Res  mobiles  nittltUt  tJKHI  31D£U' gtW  in  pignus, 
id)  fOnftficnbtr  btJlDegenbOd)  hypothecam  in  rem  mobilem 
flebe n Iflffen.  9Ibt c rnan  l)«nbtlt  nid)t  f lug ; benn  res  mobi- 
les Ibntien transportirciaerben-  finbejfen i|l e$ cin  commu- 
nis error , hypothecam  conftitui  folum  in  re  immobili » 
fapientius  i|I  e$  / pignus  in  manus  iumere  , fo  brflUCtK  id) 

feine  Adion.  Sfommlt^micabtc  t>oiii>dnbtn,  fobautid) 
adionem  Quafi-Servianam  obet  Hypothecariam.  £)b  id)  a* 
bCfrem  hypothecatam  in  manus  reftituifetl,  Obet  bfl£>®tlD 

gebeufoitC/  imb  a*  Dieft  got-mul  einjuric^ten  fei),  i (i  nod) 
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conUituta.  Cui  iimilis  videbatur  rcceptitiar  'Sedex- 
noftra  conftitucione,cum  & lic  quid  plenius  habebat, 
hoc  in  adtionem  pecuniae  conllituta'  transfu.fum  eft, 
& ea  quali  fupcr  vacua  julla  eft  cum  iua  auctoritate  a 

noftris 


■ groffem  @trcit  untfraorffdt.  «Sit  fagen  : Alremative  tali 
. ubnidbtflageii/  bafrtmr  bec  ^fanD:^u>tU*ng  abgclbfet^pbtr 
: fcasijaup  cmgcrdutnet  nwbt.  9itwc  rcentitnait  unpactfMtfd) 
baoon  reDcn  (ofl  / fo  ift  ti  etne  Chicane.  Vid.  Tn.  fi.  da 
.riMndo.  3(t)  (lefle  ia  bi(A&ion  nict)t  fo  an : folle  ofxc 

muffe  Die  ©acbe  einlofcn  / fonOtrn  cs  rotrb  it)m  fcci)ge|I<jj(t. 
£a  1 M*viui  Hiuftnup  jum  Uiiurpfaubgtgeben,fo  6a&f>ict) 
ja  fd)wi  <in  jus  reaie  barauf,  uno  tchflage,  bafl  «Die  ;j)fa?Dr 
fttjarft  aMeqen , otier  i)tnttfji<bcn  foflt , 0annt)Uib^4)  folatis 
'ge  barir.nen , bip  (r  DejatHet-  Lvnovjci.  in  jtmtmQfy*/- 

FrocefS  dc  hypothecaria  adione  nitllUCt  31000  011$  / libel- 
lus alternati  vus  gci)t  Illd)t Ofl . fed  fapientiores  multi  con- 
trarium tuentur,  Interim  audor  ero, nemini . ut  alterna- 
tive  fic  agat,  ob controverlias Dodorum , b(C Judex  ttylO 
- bcgcroi^crfieinRcfponrum  tinboUn  lajfefl;.  ‘Hiati  flageab 
fo  licb<t*  fimpiicitec , er  foilDas  oerpfdnDcte  rdumen ; tota  ec 
tyrnadj  Cen  Dfano^ilimg  aMtgm , fo.ift  ti  gut , icb  |>abe 
fcod)  (in  jus  itrre  Darailf.  Supereft  alia  controverfia  in 
*:  Jure  Romano,  de  qua  vid.  HuBEkus  ad  Inji.  h.  t.  litttts 
li(t)  cur  Romani  ex  pado  nudo  dederint  jus  reaie  i @it 
t attribuiccil  fotljl  fetllt  vim,linb,bOCb  fOfl  ex  pado nudo 
* cine  hypothec  «nttftben.  Huber  nnijiut , man  babe  auf pie 
frequentiam  aduum  g(f(£)tnj  Deiltl  (S  Q«ld)et)C  ja  toto  die» 
bafl  man  *des , fundos  hypothecire.  A)esroegen  l)dtt?n  tB 
bie 3i6mtr fo  genau  nidjt  genomimu-  5H«ini<&  balie  bafnc  / 
bfljipltr  feitlblofe  padum  i|I,  fonbern  padum  deliberatum. 
Cujacius  i)aifd)0n  (nra$8(fel)(n.  Padum  nudum  ijl,  Da 
roir  bie^aebf  nidjt  anftljtn  / iiictH  redii  ubertegen , barutn  bat 
man  es  nictu  gellen  la|T«n  / meil  bie  Seuie#  fetjr  gravira  tpiic* 
btn;  roeiinatmin  intervallum  ift,-  -6«  man  fcaget;  vjsne 
mihi  dare  100  ? UttO  (t  antlDOMl : Dabo.  2)i(feg  , faqet 
Cujacius,  ift  caufa  primaria, ad  minimum  jujtifica,  qua- 
re nullam  pado  nudo  vim  attribuerint.  Jpier  ab(C  i|t 
padum  deliberatiffimum , ob  f(f)pn  IJKbt  legitimum , quia 
lex  aderat  nulla.  2Btr  tmfc&Kibti  bwD  bcm  anbcni  fcin 
$nu&  suat  unarpfanb , rotnn  ec  ihm  nifbi8  fdnUOig  iU  ? (Sin 
foli^cc  fari  mcbifagen/  ba?  vbcceilec  ijqm/  unb  mir 
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noftris  legibus  recedere.  Item , Prxtor  propoiuit 
actionem  de  peculio  fervorum,  filiorumque  farrji- 
liartnn ; & eam,  ex  qua  quaeritur , au  adlor  jurave- 
rit ; & alias  complures.  (9) 

N “ De  conflit  ut  a pecunia. 

• S-  ?•  De  conftituta  autem  pecunia  cum  omnibus 
agitur,  quicunque  vel  pro  fe,  vel  pro  alio  -foluturds 
le  conftituerintj : nulla  feilicet  ftipulatione  interpoli- 
fita.  Nam  alioqui  (1  ftipulanti  promiicrint,  jure  ci- 
vili tenentur.  (1  o) 

; • • ; ! ‘.V-  De 

nude  & fimpliciter  tf»0B  8«tfpr«ft<n.  IttUB  ia  tXU^tt 
flCbatfit  fiabttl , fe  alteri  debere , bafitC  tfiut  tr  <$  tlicfit  animo 
inconfulto.  (ibeiCKlt  promi  (lio  confuitiflima  ifl#  eam 

tuetur  Prsetor.  SBtt)  Det  pecunia  conftituta  foittltu  ebctl  DtC 
Raifon  t»0C , tcfi  mtlji  nOtfiroetlDig  babto  refleairen.  Nqn 
datur  hypotheca , ba  Hiati  tlicfit  OOCl)ef  atlf  DaB  principiuip , 
auft>ic  obligationem  principalem  ftcfitt , bafj  id)  fagt : 
•btrftfirtibe  Dirtwin$att|b  bttfcB  ift  tinacceffotium.  Talia 
p*Aa  deliberatifllma , uti  jam  dixi,  tuetur  Prsetor.  2Ba$ 
abtr  Huber  faget  / fidU  ttintn  Stitfi,  btnn  id)  fati  opponiwn : 
PaAa  fotlUtMtiaflt 'Dagt  BOC#  & tamen  nulla  iis  vjs  tri- 
buta. 3Jtanfatuintnbca»fd)t(r<n  Quid  eft  hypotheca? 
CinContraAus  pignoratitius  iji  JB  nitfit , betit!  b<C  Creditor 
fiat  aAionem  contrariam.  ContraAus  nominatus  vel 
innominatus  fil  tl  au0  flicfit-  PaAum  nudum  non  pro- 
ducit aAionem.  Quid  igitur ! <Qa  fan  tttatl  jtid)  atH  bt* 
flen  fieltfen , refpondendo:  Eft  paAum  deliberatiffimum. 
In  pignofititio  contraAu  fotntftetl  2.  Negotia  bOF.  Hy- 
potheca oritur  ex  jure  in  re  j baB  jus  reale  fOttlttlt  tttofil 
»0m  oppignorante  fitC  / abtC  tlicfit  ex  contraAu.  Con£ 
Guu.llingiana  de  Conflit,  pecun.  P.  20.  Qbf.  4. 

(9)  Sftrtd)  D«n  AAionibus  Praetoriis  realibus  fomtttttt  tllttl  bit 
Attiones  perfonales , btrctlfiieC  MIC)  • recenfirtt  TOttbtn,  Ob 
ftfiOtl  Dtritlbtn  mtfic  jttlb-  £>KAAiones  Praetoriae  perfona- 
les  totlltncil  ex  jure  ad  rem  , vel  ex  contraAu  , vel  .ex 

- deliAo.  ■ > . ? - ' 

(10)  *£)«  frffe  AAlo  praetoria  perfonalis  tft  aAio  de  confli- 
tute  pecunia,  utlb  bfl  fraget  fid)  tB  , t»3S  confhtutum  fet)  i 
£)U  OoAores  fialttX  in$gftll«in  fiofitr,  conftituare  duple* 
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■*'  * 1 De  peculio.  ! . 

$.  x o.  A&iones  autem  de  peculio  ideo  adverlus  pa- 
trem , dominumvc  comparavit  Pnetor : quia,  licet  ex 

cofi- 

mdicare  promiflum  , t$  IMCC  dn  geminum  partum  bfl/ 

'mt  id)  abit  jrocomabl  Dcrfpctcbe , basi  imifle  icO  tjalttti.  (£# 
- iftaber  nubi  io/  reic  fcbon  bachqvs  obfervi«i.  2)as  Eun- 
damenc  i|l  falfd).  Fkngp  , me  debere  ex  ftipulatu  io». 
Titius  promittit  nudo  pafto  folvere  > hinc  ego  debeo 
ex  ftipulatu , & Titius  ex  conft inita  pecunia.  2Bo  ffl 
I)ict  em  geminum  partum  ? fati  TOO^I  fotlttmn  / ba{& 
‘-duplex  partum  oorba:ib<ni|I/  abett$ gefct>teE)er feltcn-  Hu- 
• bf.r  fonte  f)rer  nict)t  i>eri»ugfommen,  ba?  c*njlituer*  fommt 
: awb  in  &riefen  ooc.  go  bat  ▼.  e.  Paulus  fut  ben  o^esi- 

mum  conftituitU  tXttl  Philemoni  , ut  obfervat  Scipio  Gen- 
1 Tir.t«,  atfo  ili  C£l  fdtl  partum  nudum,  quae  ergo  ratio  ? Refp. 
@t»tn  biefe  / al£  in  §.  antecedente,  ©tnn  Irtnfl  bu 
‘conftituere  pro  alio,  oi)nt  ait  bag  JllbtnCftn,  quid  & 
quale  debeatur?  gg i(l tillt  relatio . ba  ad  primum  debi- 
torem , conftituere  ijl  acceirorium , fllCf),  fg  ifl  promiflio 
‘ relativa.  Artio  recepritia,  quam  Imperator  in  artionetn 
pecunia:' conftirutar transfudit,  ex  jure  civili  erat  & coo- 
tta  argentarios , r»elff)«  ©tlb  ubtCUOfflinen , »nb  Afligna- 
tiones  au^gcfleflet  {>ab^n  / fo  ba^itb  natbgebenbgcomra  fo- 
lum  argentarium  flagtn  fontt  i t>tC  Aftio  de  conftituta 
' pecunia  abcrgef)Ct contra  quemcunque,  ^CMtC  t»ac  nt>(& 
bicft  Differen^  inter  eas  artiones  ► ruit  dud)  Theopbuus 
Ultimet,  bfljt  0«b  t>K  artio  recepticia  nur  in  rebus  fungi- 
biKbus  gnmbete  4 in  quas  non  cadit  affertio.  £)a  faget 
b(C Imperator,  fttftt) ntftf in€f)C  Ubltd) btBIl  bit  Argenta- 
rii bdttetl  feint  publicam  autoricatem  mebr.  Omnem  ergo 
vim  artionis  receptitiae  transfudit  in  artionem  confti- 
tuta: pecuniae,  bfCgt|lalt , ba|i  fie  tUUl  contra  quemcun- 
que qel)tt  , qui  promifit , unb  <lH<b  de  omnibus  rebus  an» 
gtfUrictrotrben fan , fungibiles  fint,  an  minus.  DieJRba 
mctltgten  gaar  ben  Partis  nudis  ftine  ©trbinblidjfeit  beo/ 
fagtena&erbtimotbc  Obligamur  ex  parto  deliberatiflimo, 

• imb  alfo  foirnrn  es> baratif  an,  ob  conftitutum  ein  partum 
deliberatum  fcX)  ? & Refp.  affirmando.  Nam  qui  con- 
; ftttuit , probe  omnia  circumfpicit , er  UlUg  (lllf  bie  ftipu- 

lationem  be$  anbcrii  regardifft  t)af»cn,  trmuji  ia  UbttUflUng 
' babf9gtbcai«b(t()ab«ii,  ecfanniibifagen/  «babefkj)  ubtr* 

ciUt. 
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contraditu  liliorum  , fervorumveipfo  jure  non  tene- 
antur : aequum  tamen  elt,  peculiooenus  (quod  veluti 
patrimonium  eft  filiorum,  filiarumque,  item  fervo- 
rum) condemnari  eos.  ( 1 1 ) 

De  alTwne  in  factum  ex  jurejurando . 

§.  1 1.  Item  li  quis , poftulante  adverlario  , jura* 
verit,.  deberi  libi  pecuniam  quam  peteret,  nequ* 
ei  folvatur ; juftiifime  accommodat  ei  talem  adtio- 
nem,  per  quam  non  illud  quaeritur,  an  ei  pecunia 

debeatur,  led  an  juraverit,  (iz)  

■ ' -V  . ■'  •',!•;  ; •>  •:?■/  . Dt 

■ >"■  1 — — ^ «i  ■'■■■<*  ■■■<«  ' ■ < ■■■■  ■>  'i'.*  ' 

cilef.  35ei)  uni  fiat  Dergltiifien  Raifoonement  freglitt)  lincti 
Slutjttt , ttdltnaftex  qudlibet  paflo  deliberato  obligiCCt  ifU 

fiingtgtn  Dit  3v6iciicr  raifonnirttn  etnwS  anD<rS , uiiD  inu(l« 

btr  Praetor  fiti)  ifincH  JU  ^Ulttt  Jottuncn-  Confl  Gundligia - 
Tul.C,  - . ! - 

(i  0 ©tCanbere  Aftlo  Praetoria  perfonalis  jfl  allio  de  pecu- 
lii. mittrclcfiem&kft  q3t|d)att«nfieit  fiat;  $>ec  S8«t«c  oDtC 

dominus  td|T«fcimn0efi»0Dcr5£»KCfit  refpeiftive  ejl»  Pecu- 
lium , tauut  ju  fianBdn,  t)cr0ofintnaci)£t0^ulDcn;  D«n« 
ofi  fefion  txr  filimfamilias  fein  mutuum  contrahiutl  Ian  > 
~ fo  fan  tr  bocfi  anbtre  Comraftus  macfitii-  -JCenn  nun  Dec 
Creditor  filiusfamilias  flagcn  n)ifl-A-fOtllU^tr  a&ionem  cie 
. v.  peculio  amltfltn.  UiiD  Da  fidtte  jttar  Dcc  sSaccr  ddcc  Dcc 
r $crrfagetfifomun:  $abe(ifirttiitm«ntm0ofinobei:£n«(t)t 
gefiatiDdt,  fofialttteucfiaud)  anilw-  5ilicin  ber  Pr^tor  rar- 
fonnirte  atiDcil,  unD  fagte:  Der  2gat«  fiat flUicfinjofilfiineni 
eofitiem  Peculium  gcgebm,  Damit  ju  fian&dn  , ergo  foti 
craitlfiobligirtt  ftOIlpeculiotenus  > i.  e.  |0  0)dt  DOS  Pecu- 
lium iureicfict  / furfien  6ofin , ootr  Der  £eir  turben  Snecfit 
. 311  bcjablciu  uber  Dic  Madam  peculii  abec  t|I  Der  SBater  ex 
jure  Praetorio  niefit  nelialten,  unDDer  £err  fiirbieicn  gac  niefit. 
,(ti  Die  brt^c  Adio  Praetoria  perfonaiis  ijl  ex  jurejurande. 

S5ie  alttn  i)io/mrfiaD(nni(fitgcrn€t)Degs£)ait/  unD  fie  n>i< 
. Pacfta  contiderirtt-  Da  fiat  nUil  Cujacius  in  ftilUn  Obfer- 
vauon.  ub.  22.  c>p.7  - peroiefcn , Dajilxfi  Den  2iotnern  tirt 
!.  Jusjurandum  fo  oicl,  all  (iit  paftum  nudum,  gcgolttn,  feil. 
extrajudiciaiirer , Itfcii  ntan  fon(l  Det'  Juramentorum  afljU» 

gemofint  roerben  tuucDe.  .SlUein  na.1)  Der  3‘i£  «ifoonirtt 
inan  anDetl  / imb  faste , ei  feu.Dotfi  tine  groffs  $«; wgutficit/ 

to£ 
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De  aBioriibus  pccnalibus. 

§.  i z.  Poenales  quoque  adiones  Praetor  bene  mul- 
tas ex  lua  jurisdictione  introduxit : veluti , adverfus 
eum,  qui  quid  cx  albo  ejus  corrupi  ile  t : & in  eum , 
qui  patronum  vel  parentem  in  jus  vocaflet , cum  id 
*non  impetrallet:  itein  advgrfus  eum  , quivi  exeme- 
rit eum,  qui  in  jus  vocaretur,  cujusve  dolo  alius  exe- 
merit : & alias  innumerabiles.  (15) 

' Di 

-■ * i - - — » — 

baflbccanbcrctfbarauf  anfommcn  foffcn,  unb  gcfcbroorctt 

tjabe , e.  g.  debeo  tibi  100,  Ced  nego , tu  juras.  Ego 
' tibi  obligatus  cenfeor  i bCrttlbatf  Jurament  i|i  loco  trans- 
adionis.  Jure  vetufto  fontC|l  t>U  ni(t)i  flaflCIl  ob  didam 
rationem.  ©er  Praetor  abetfagtt:  3(^l)ab<«  OUfbai  Ju- 
rament anfommcn  laffcn,  unbgab  cinc  Adion,  non  loiii- 
citus,  an  pejeraveris  J OljO  ijl  CMC  adio  praetoria  dc  jure- 
jurando  eine  adio  extrajudicialis.  . . . 

(ij)  Egimns  de  Adionibus  Praetoriis  realibus,  Publicia- 
na , refcifforia  , Pauliana  , Serviana  & Quafi  Serviana» 

1 & de  perfonalibus  , de  conttituta  pecunia  & adione 

• ex  jurejurando  extrajudiciali.  Jam  agitur  de  aftsonibus 

poenalibus.  Praetor  multas  poenas  introduxit,  ©CC  Im- 
perator t)(tt  nur  1*  Adiones  poenales  fpecifidrtf,  Obfjlcid) 
fonfl  faft  unjcijligc  njarett.  ©ic  erile  i(l  de  albo  corrupto . 
Album  roar  Dic  tabula  dealbata  , in  qua  Praetores  edida 
fua  proponebant  & adiones.  Graeci  appellabant  A*u- 
5Bcil  nuu  Dic  Praetores  JlltttCiUn  negligeant  roaccn/ 
UnDftl&P  contra  fuum  Edidum  fpiactjCII , |0  rourOCtl  jlC  Oci# 
tttocn  reprehendirct , fomcn  aud)  bcrnart)  |elb|l  fein  flnbec 
Jus  erbaltcn,  al$  fte  contra  Album  crtfyeilct  bcmcn.  SBBenn 
jcmcnb  bicfcS  Album  corrumpim  / uHbcfitincnpufU/  bcnt 
CClflUbHDCC  Praetor,  0Ufs°o.  aureos  contra  corruptorem 
JU  flagto  , quae  poena  pecuniaria,  adori  applicabattjr  J 
Dcnn  DCC  Praetor  1TUI|1C  jcillC  Jurisdidion  f(J)lll}etl.  ©Uan# 
bere  Adio  Praeteria  poenalis  gitmj  MCDtC  Dctlicnigen , qui 
fine  permiffione  Patronum  vel  parentem  in  jus  voca- 
bat , bcc  roticbc  uin  s°  Aureos  geilraffet.  ©enti  ob  es  fd)o* 
ni$tglaubli(b/  bafj  bic  violenta  in  jus  vocatio,  mi<  inf* 

'<■  gtrncin  Dafur  qctjoltcn  roirb,  in  atlcn  $dUcn  gsbcauctjUct)  ge* 
tDtfcn  j conf,  do  csmmmo  violet**  in  jus 
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De  prx  judiciis. 

§.15.  Prarjudiciales  adtiones  in, rem  ede  videntur: 
quales  funt,  per  quas  quaeritur  , an  aliquis  liber,  an 
libertus  fit , vel  lervus , vel  dc  partu  agnolccndo. 
Ex  quibus  fere  una  illa  legitimam  caufam  habet,  per 
quam  quatfitur,  an  aliqiiis  liber  fit : cteterx  ex  iplius 
praetoris  jurisdictione  fubftantiam  capiunt.  (14) 

jfn  res  fuci  condici  poffit. 

$.14.  Sic  itaque  diferetis  adtionibus  certum  eft, 
non  polle  aclorem  luam  rem  ita  ab  aliquo  petere  : 
Si  apparet , tum  dare  oposte  e Nec  enim,  quod  adoris 
eft,  id  ei  dari  oportet,:  Icilicet,  quia  dari  cuiquam 

> id 

vocationis  P.  2f.  Obj.  l.  fo  fd)UIl<?  Cfi  beilROft),  Da£,  D<1  DIC 
(BiratteDorauf gefi^et  tuornen  # joldK  «iras  fcfjimpjlicijeg  qt* 
tnefen-  llnD  fagei  uuu.  Marahus  , cs  fci)  /cDoti  ^d)ii)ipfge- 
nuq , rpum  cinec  mtrllacci  morbui-  P rgo  i»  hifqltit 
epert  3riflcn  Der  Pr*tor  Donur  um  Pet  miffion  erfudjti  ©erDcn, 
li  parentes  & homines  honoratiores  vocandi  erant.  s £)ie 
Drttfc  Adio  Praetoria  poenalis  gienq  contra  eum,,  qui 
aliquem  in  jus  vocatum  vi  eximebat.  3)a  gitng  ©iC 
CtratfC  / quanti  lis  atftimabatur.  £)je  in  jus  vocatio 
gefct)at)C  privatim,  utlt>  CStjat  ICbOIlBACHpv  bie  violentam 
in  jus  vocationem  fUC  Ctn  figmentum  geballcn , Ullb  q%> 

imtjnci , es  f«i)  mir  crlaubi  gerocfen , Das  Itebcclic&e  l&ftnDel/ 
ais  Kliplcr  11116  £iiccn, obtorto  collo  in  jus  JU  vociren-  Conf. 
Gundhngiana  l c.  i o:u 

(14)  £)er  fraetor  ift  nicfji  nacnigec  Urbeber  coti  beii  A&wibua 

Prajudicialibus . j£)«llll  d )«  D«C  Praetor  Die  Partes  ad  -judi- 
cem pedaneum  fdjufie , fo  faiject*  OffieiS , Dajj  <c  lutu  for- 
mam agendi  Dorfibrcibcn  fonte  # bij}Dori)cr  eiii  utjDauDcrtc 
Pra;judicial-'|>UUCI  auSqemad)!  ©OCDCIl-  S*cc  Prastor 

aiufie  norfier , rpenti  eia  ifiatee  contra  filiumfamihas  flagtc/ 
bcr  ti)rtt  Den  Ufumlrudum  in  peculio  adyentitip  Ijj(t)I  lof«* 
fen  ineflcn , «ustnncben,  ob  Derlclbc-.mut)  tin  Fifiusfamilias 
fit)-  ^Sinujle  in  fado  prajudicicei  ttCCDCn,  W fit  filius* 
familia*.  5?rncr  fi  quis  aliquem, fuum  libertpm  voca- 
bat, Da  mulle  Dorber  qusacmadji  merDen^  an  fit  meus  li- 
bertus. Conf.  Humri  frceUft.  a.4  Infiti,' 

(tO 
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id  intelligitur,  quod  ita  datur,  ut  ejus  fiat : nec  res, 
qu.T  jam  adtoris  eft,  magis  ejus  fieri  poteft.  Plane 
odio  furum  , quo  magis  pluribus  a itionibus  tenean- 
tur , effedtum  eft , ut  extra  p cenam  dupli  aut  qua- 
drupli, rei  recipienda:  nomine  fures  etiam  hac  a6tio- 
ne  teneantur  , fi  appareat  eos  dare  oportere : quamvis 
fit  adverfus  eos  etiam  harc  in  rem  actio,  per  quam 
rem  fuam  quis  efle  petit,  (i  j)  • Dt 

(i0  ©it  3l6mec  ^afietl  fontwlit&e  formulas  in  adionibus 
perfonalibus  & reatibus,  tMC  perfonaliter  f (AgtC / fQQtC : 
le  aliquid  debere , dare  oportere.  ©CIS  IKimtll  bit  Magiftri 
jus  ad  retn.  33q)  btn  Obligationibus  ©at  ftint  anDtlt 
gormul , fll$:  te  facere  debere.  Edm.  Merhiius  haec 
optime  explicuit,  ©it  A<9iones  perfonales  f)at  IHtUl  an<t) 
dcndiitieaes  gtnennft,  quia  fibi  diem  condicebant,  quo 
comparerent,  ab  illis  denuneiationibus  condicere  dixe- 
runt. Vid,  Aoson.  Popma  de  different.  Verbor.  Reales 
adiones  non  ita  appellantur.  Rem  meam  condicere 
nequeo,  fed  potius  vindico,  i. e.  vim  dico ; adeft  enim 
vis  mutua , ego  rem  meam  efle  ajo , tu  viciflim  negas. 
3n  btC  Rei  vindicatione  fagt  Uf)  : Ajo  rem  meam  ejfe , 
unbbiittnur,  baf?Der9^ict)fec  erfennc/  baf} icf) dominus  ba* 
Bonfto  / utibmic  jclbige  reftituim  nnrben  foflt-  ^ingegta 
in  bfll  Condidionibus  gcfjtl  bic  Adion  contra  perfonam  , 
quam  ad  aliquid  pradtandum  mihi  obligatam  efle  di- 
co. Jd)  fage  jtlin  Reo  : Ajo  te  mihi  dare , facere  oportere. 
Ullb  i|l  dlfO  bit  intentio  agendi  in  adione  reali  DOn  bCC 

Condi  A ion  fel)r  uimrfebitbtn.  2Ui$  raelctjtc  Urfcubt  Dann 
OlKbbieftnitbt  contra  polFelforem  rei  me*,  fonDcrn  Vin- 
dicatio angeilcflvt  rotrben  mu(5,  mciltcb  mir  baJjtnige,  ®e(» 
<!j«i  feben  ibUcifliit)  mcin  ifl  / nic&t  trfl  oon  tintin  anbtrti 

tKtrff  gtbtll  (dlTtn-  Nec  enim  , quod  adoris  eft  , id  ei 
dari  oportet  5 fcilicet  quia  dari  cuiquam  id  intelligi- 
. tur  , quod  ita  datur  , ut  ejus  fiat;  nec  res  , quae  jam 
adoris  eft , magis  ejus  fieri  poteft.  3{b0tt)  1(1  tillf  Ex- 
ceptio a regula  in  bitfdfl  §•  (UI jUtCCffttl  T btMl  ex  fingulaii 
odio  erga  fures  ©lirbtll  dlltri)flHb  adionei  gtgtll  fitaufge* 
fcrddjf , unbauttjtrtoufiet,  bap  man  bic  rem  ablatam  ci- 
tantem a fure  ejusque  haeredibus  condicirtn  fOtllC-  5H3t(* 
ibtberm  fuc  btnadorem  Ddnjcgen  biftr  war/  rotiUc  i) 
MwanOttUiiftftM  iiic&f  frew&len, 

/■  . , L,  itnh 


De  Actionibus» 


S*t 

De  nominibus  atlionum. 

§.15»  Appellamus  autem  in  rem  quidem  atftiones» 
vindicationes ; in  perlonam  vero  aCtiones , quibus 
dare  aut  facere  oportere  intenditur , condictiones* 
Condicere  enim  eft  denuntiare,  prilca  lingua.  Nunc 
vero  abulive  dicimus,  condictionem  aCtionem  in  per- 
fbnam  elle,  qua  actor  intendit  dari  iibi  oportere. 
Nulla  enim  hoc  tempore  eo  nomine  denuntiati® 
fit.  (16)  ' " • - 

Divifto  fecunda. 

§.  1 6.  Sequens  illa  divi  lio  eft,  quod  qttafdam  aCtio»  • 
nes  rei  perlequendx  gratia  comparatae  lunt,qua-dani 
poena*  perlequenda , quaedam-miltae  lunt» 

De  rei  perfecutoriis. 

§.  1 7»  Rei  perlequenda?  caufa  comparatae  funt  0- 
nines  in  rem  actiones.  Earum  vero  actionum  , quas 
in  perlonam  lunt , eae  quidem,  quae  ex  contractu  na- 
Icuntur,  fere  omnes  rei  periequenda’  caufa  compa- 
ratae 

unb  1)  Dch  fefirotren  25en><tp  bes  <5tgsnrf)um«  niefit  fu^cett 
Durffte / and)  0 gegui  DtnDieb  agiren  forne/  obngtadwt 
bit  <gact){  btrlobctn  unb  iu  (Scimbc  gigatigen.  CondiAio 

contra  furem  ad  rem  furtivam  obtinendam  in  quadru- 
plum vel  duplum  indituebatur.  j||  Ddfi  poenale» 

Ablatum  fimplex  vero  repetitur  condidione.  Scilicet 
pluribus  pullandum  elle  actionibus  furem  voluerunt. 

i|i  alfo  toafi  btfbllb«$.  3$  fonte  rei  vindicationem 
Ollllclltn  unb  condicere. 

(16)  i)aj}  man  bic  adiones  reales  u5eC^0U|)t  Vindicationes 
JienlKI/  foimut  babei7  mcilallt  jura  in  re  aliquid  dominii 
ttliljicb  fUfoCtn , baljingtgtn  bit  Adiones  perfonales  Con-» 
didiones  jjeiijen  , t»til  m Dec  almi  l'at<mi|cbtn  0pcad)« 
condicere  fODicli)]/  al idenunciare,  «itUUM:  contra  per- 
fonam  enim  non  ago,  antequam  denunciavi,  j.(£.  izk 
mutuo,  tl)f  id)  btn  debitorem  gcckbilid)  b«lang«  / mu|j  id)  itjin 
$a ooct)«c anfprcdjan unO «innent,  ob  ec  frepiuillig  bcja&lm 

tBOUe»  Polteaquam  citationes  invaluere,  10  jCQCt Dtl’ Judc* 
tintn^afl;  & denuntiat,  quando  compare  re  debeant» 

Eee  (17) 
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rata:  videntur:  veluti,  quibus  mutuam  pecuniam, 
vel  in  ftipulatum  deductam  petit  ador  : item  com- 
modati, depoliti,  mandati,  pro  Cocio,  exemto,  ven- 
dito, locato,  condudo.  Plane  li  depoliti  agatur  eo 
nomine , quod  tumultus,  incendii,  ruinae , naufragii 
caula  depolitum  fit,  in  duplum  adionem  Prcetor  red- 
dit : fi  modo  cum  iplo  , apud  quem  depolitum  fit ; 
aut  cum  haerede  ejus , de  dolo  iplius  agitur  : quo 
calu  mifta  eft  adio.  (17) 

De  poenae  perfeeutoriis. 

§.  1 S>  Ex  maleficiis  vero  proditae  adiones,  aliae 
tantum  poena:  perlequendae  caula  cbmparatae 

funt  ; alix  tam  pernae  * quam  rei  perfequendx  , & 
ob  id  miftx  lunt.  Poenam  enim  tantum  perfequitur 
quis  adione  furti.  Sive  enim  manifefti  agatur, qua- 
drupli-, live  non  manifefti,  dupli;  de  lola  poena  a- 
gitur.  Nam  iplam  rem  propria  adione  perlequitur 
quis,  id  eft,  luam  elle  petens:  live  fur  iple  eam 
rem  podideat,  live  alius  quilibet.  Eo  amplius  ad- 
verlus  furem  etiam  condidio  eft  rei.  (1  g) 
De 

(17)  Ad  hanc  divifionem  fecundam  omnes  poliunt  adio- 
nes revocari ; ali*  enim  fune  rei  perfecutorise  , ali* 
poenales,  ali*  mixtae.  Rei  pcrfccutorue  funt,  qux  no- 
bis ratione  patrimonii  competunt  ad  perfequenda  emo- 
lumenta. 2)flCUttl  fttlD  tlif&t IlUr  rtllc  adiones  reales  rei  per- 
fecutori*,  fonDern(UICf)ft8C  ex  contradu,  ubi  illud, quod 
debetur , folvitur.  Omnis  igitur  aftio  realis  eli  qui- 
dem rei  perfccutoria , non  vero  omnis  rei  perfecutoria 
eft  realis;  nam  dantur  innumerae  adiones  rei  perfecu- 
Yoriae , qu*  non  funt  reale* . ut  a&io  emti  , mandati , 
pro  facio , locati-condu&i  His  adionibus  tantum  fim« 
pium  vindico  & rem  tantum  conlequi  intendo. 

(18)  Rei  perfeeutoriis  aftienibus  cpponuntur  potnales , 
qu*  oriuntur  tx  maleficio,  &rtttlift)Cin  duplum,  «11$« 
in  quadruplum  , in  triplum  fid)cn,  quibus  pce- 

uatn  pctfequor. 
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De  mixtis  , hoc  sji , rei  £•?  pcen&  perfecutoriis, 

§.  if>.  Vi  autem  bonorum  raptorum  a&io  mifta 
eft,  quia  in  quadruplo  rei  perlecutio  continetur: 
poena  autem  tripli  eft.  Sed  & legis  Aquiliae  adlio  do 
damno  injuria  dato»  mifta  cft  : non  iolum,  fi  adver^ 
fus  inficiantem  in  duplum  agatur,  fed  interdum  &c  li 
in  fimplum  quisque  agat : veluti , fi  quis  hominem 
claudum  aut  lufcum  occiderit,  qui  in  eo  anno  integer 
& magni  pretii  fuerit:  tanti  enim  damnatur  , quanti  v 
is  homo  eo  in  anno  plurimi  fuerit,  fecuhdum  jam 
traditam  divifionerti.  Item  mifta  eft  atftio  contra  eos, 
qui  relifta  lacrofandtis  ecclehis,  vel  aliis  venerabili- 
bus locis,  legati  vel  fideicommiffi  nomine,  dare  dl- 
ftulerint:  usque  adeo,  ut  etiam  in  judicium  voca- 
rentur. Tunc  enim  & ipfam  rem  , vel  pecuniam  , 
qute  relidta  eft , dare  compelluntur,  & aliud  tantum 
pro  poena  : de  ideo  in  duplum  ejus  fit  condemna- 
tio. (ip) 

De 

(is>)  <5nblid)QUbtc8flUd)  afliones  mixtas,  i.  e.  duplices, quas 
partim  funt  rei  perlccutori*,  parrim  poenales,  $.(£.  tDCfltl 
id)  de  vi  bonorum  raptorum  fldgt  , fO  |lf(f  Ct  in  quadru- 
plo ba$  fimplum  tnit  barinrmi , nemlid)  ber  oierte 
gtl){t  ad  perfecutionem  rei  , Ulli)  Die  adio  poenalis  geljtt 
HUC  in  triplum.  Peto,  quod  ex  patrimonio  abeft,  & 
poenam  fimul.  Verfonalis  ||]  t)I€  / dum  peto  id,  quod 
mihi  ereptum  eft , quod  mihi  debetur , dum  vero  per- 
fequor  tantum  id,  quod  mihi  ereptum  eft,  nihil  inde 
lucri  capio.  Poenalis  jft  fit , i/l  fO  ftM  icfi  ailf  (tlK  ©tntfffl 
llaqt/  D«rgl«id)en  adio  mixta  flatt  l)tl(/  fi  quis  e.g.  le-, 
gacum  piis  caulis  abneger  & dare  differat  usque  adeo» 
ut  etiam  ad  judicium  vocetur,  i>  in  duplum  condemna- 
tur. (Jben  (0  i|i  C$  and)  mit  Da*  adione  legis  Aquiliae,  ubi 
fub  duplo  res  & poena  comprehenditur.  Lis  iufician» 
do  in  duplum  crefcit,  alSbMn  tltllfl  bCrjtnlge  dtlplum  ja()* 

Ittl,  qui  damnum  dedit.  ©0  ili  C$  CtUCj)  in  reliquis  a- 
dionibus  L.  Aquilia: , quanti  res  intra  annum  plurimi 
fiierit,  ubi  non  folum  prarfens  aeftirratio»  fed  & pnj> 

E e e.  2 /.  terit* 
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De  mixti  j , id  ejl , tam  in  rem , cjnam  in 

' per.Jonam « 

§.  20.  Quxdam  adtioncs  niiftam  caufam  obtinere 
videntur,  tam  in  rem,  quam  in  perlonam : qualis 
eft  familiae  ercilcundae  atSfcio , qua?  competit  cohare- 
dibus  de  dividenda  hxreditate.  Item  communi  di- 
vidundo,  qux  inter  eos  redditur,  inter  quos  aliquid 
commune  eft,  ut  id  dividatur.  Item  finium  regun- 
dorum  adHo , qua  inter  eos  agitur,  qui  confines  agros 
habent.  In  quibus  tribus  judiciis  permittitur  judici, 
rem  alicui  ex  litigatoribus  ex  bono  & aquo  adjudica- 
re : &,  fi  unius  pars  praegravari  videbitur,  eum  in- 
vicem certa  pecunia  alteri  condemnare,  (zo) 

Divido  tertia . 

§.  z i . Omnes  autem  aftiones  vel  in  fimplum  con- 
cepta fiunt,  vel  in  duplum,  vel  in  triplum,  vel  in 
quadruplum , ulterius  autem  nulla  adio  extendi- 
tur. (21)  l)e 

terita  lolvitur  ia  poenam.  Qui  depolitum  miferabile 
negat  , duplum  pratftat  , fub  quo  poena  comprehendi- 
tur. • 

(20)  Mixta  etiam  dicitur  , qua:  impolita  eft  partim  ex 
jure  in  re,  partim  ex  jure  ad  rem.  tjl  Dic  mixtu* 

ra  ratione  fundamenti}  v.g.  inftituo  haereditatis  petitio- 
nem contra  te.  - 2)ieft  atftio  jd)cirttl  realis  Jti  ftlM,  peto 
hanc  hareditatem  5 flbCC  (S  ifl  itl  t)CC  hxreditatis  petitione 
btgrifftn , non  folum  ut  refarcias , quod  accepifti , fon* 
fetHI  t>U  muli  CUJCt)  damna  data  & lucra  trfd}Cfl.  ©0  jjl 
(i  aut})  in  a&ione  famihst  hercifcundae  , peto,  ut  divi- 
datur, Item  aftio  de  communi  dividundo  oritur  ex 
jure  in  re  & ad  rem.  Hubkrus  & alii  putarunt  , non 
dari  tales  a&iones , imo  contradicere  fibi , qui  affirmant. 

fid)6in  fdtsfi  f^intficWjaberooii  bergUidjcn  Fricaf^en , abtc 
fiabtn  fcton  flcfaqt  / baf  fit  nur  mixt*  ge* 
ncnntl  IDIirtxn  ratione  przllationum  perfonalium,URDt>tC 
4D?fi)nuiiqbmi(t!GU(t). 

(3 1 ) £ier  i|i  timntuc  Simljciiuni;  btr  Aftionum : in  fimplum, 
duplum  , triplum  , quadruplum , (Vt>U?  @4 

' 
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De  aElionibus  in  jimplum. 

§.  2i.  In  fimplum  agitor:  veluti,  ex  ftipulatione, 
ex  mutui  datione,  ex  emto  , vendito,  locato,  con- 
dudto  , mandato  , & denique  ex  aliis  quamplurimis 
caulis. 

In  duplum. 

§.15.  In  duplum  agimus  : veluti , furti  /lec  ma- 
- nifefti , damni  injuriae  ex  lege  Aquilia , depoliti  ex 
quibusdam  caulis.  Item,  lervi  corrupti : qux  com- 
petit in  eum,  cujus  hortatu  conliliove  lervus  alienus 
fugerit,  aut  contumax  adverfus  dominum  faclus  eft, 
aut  luxuriofe  vivere  cceperit , aut  denique  quolibet 
modo  deterior  fadtus  lit.  In  qua  a&ione  earum  et- 
iam rerum,  quas  fugiendo  lervus  abftulerit,xftima- 
tio  deducitur.  Item,  ex  legato, quod  venerabilibus 
locis  relidtum  eft , fecundum  ea , qux  fupra  dixi- 
mus. (zz) 

In  triplum. 

§.  24.  Tripli  vero  agimus,  cum  quidam  majorem 
vera  acftimatione  quantitatem  in  libello  conventionis  % 
inleruns,  ut  ex  hac  caula  viatores,  id  eft  , exeeuto- 
res  litium , ampliorem  fummam  {portularum  nomine 
exigerent.  Tunc  enim  id,  quod  propter  eorum  cau- 
fam  damniim  pailus  fuerit  reus , in  triplum  ab  a<fto- 
re  conlequetur  : ut  in  hoc  triplo  etiam  iimplum  , in 
quo  damnum  palliis  eft , connumeretur.  Quod  no- 

ftra 

Ijl  abtc-alleg  nut  eitu  Repetitio.  9lflt  aftiones  rei  perfecu- 
roria:  getjtll  in  finiplum.  jttlballe  aftiones  reales  Sc 

perfonales  ex  contfa&u  rei  perfecutorise. 
per  fe  & ex  regula.  . 

(ai)  In  duplum  eft  aftio  furti  necmanifcfti,  bflbtCDicD 
bieigacbcnodimtfKinStmabffamacbracbii  item  fi  ex  do- 
lo & lege  Aquilia  lis  inficiando  creverit,  ex  depofito 
: miferabili  & olim  ex  depofito  quocunque,  de  fervo 
corrupto  &c.  . . 

. . ’ , ■ Eeej,  (ij) 

• • * • 
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De  aBionibus  poenalibus. 

$.  i z.  Poenales  quoque  adiones  Praetor  bene  mul- 
tas ex  lua  jurisdictione  introduxit : veluti , adverlus 
cum,  qui  quid  ex  albo  ejus  corrupillet : & in  eum  , 
qui  patronum  vel  parentem  in  jus  vocaflet , cum  id 
non  impetraflec:  item.  advgrfus  eum  , qui  vi  exeme- 
rit eum , qui  in  jus  vocaretur,  cujusve  dolo  alius  exe- 
merit : & alias  innumerabiles,  (i  3) 

* • Di 

™tKtGberanbcrt <*  barauf  aufotiimen  (affert,  unb  Qefctjtrorcrt 

babe,  e.g.  debeo  tibi  100,  ied  nego . tu  juras.  Ego 
r tibi  obligatus  cenfeori  b<mi  ba$  Jurament  i|l  loco  trans- 
' • adioni».  Jure  vetufto  (ont(|t  tW  »Urf)t  flafltll  ob  didam 
* rationem.  Dtr  Praetor  abetfagtC : l)«bc  «I  OUf  bflg  Ju- 

ramentanlouimuilaffcn,  unbgabtint  Adion,  non  folli» 
eitus,  an  pejeraveris}  ClfO  i)l  CtHC adio praetoria  dc  jure- 
‘ ‘ jurando  tittt  adio  extrajudicialis.  .... 

(li)  Egimns  de  Adionibus  Praetoriis  realibus,  Publicia- 
na , refeifforia  . Pauliana  , Serviana  & Quali  Serviana» 

1 & de  perfonalibus  , de  conllituta  pecunia  & adione 

ex  jurejurando  extrajudiciafi.  Jam  agitur  de  adionibus 
poenalibus.  Praetor  multas  poenas  introduxit.  DtC  Im- 
perator Dat  nue  J.  Adiones  poenales  fpecificirCt , Obglticf) 
fonff  fdfc  unjtblifl*  roarett.  Dic  erile  i(l  de  alio  corrupto. 
Album  tDflt  Dic  tabula  dealbata  , w.  qua  ,Pr*tores  edida 
fua  proponebant  & adiones.  Graeci  appellabant  Aro- 
Ktiua.  SBtil  nun  t>ic  Praetores  junmlcn  negligeant  roactri/ 
linb  ftlbff  contra  fuum  Edidum  fpiatbcn , fO  tDUrDCt!  ftC  Deik 
tttqen  reprehendirct , fomen  aucb  t>ernact>  |clb|l  (cin  anbct 
jus  «rtjaltcn,  alii  fie  contra  Album  mljcilct  batten.  5Bcnn 

jCttianD  bitfcS  Album  corrampirtt  / UIlDCS  Ctlltt  IDUflC,  btlt! 
tclaubtc  Ccc Praetor,  aU|'s°°-  aureos  contra  corruptorem 
JU  tlagctt  , quae  poena  pecuniaria,  adori  applicabatqr  ; 
txnnbcr  Praetor  muffcfCiiie  Jurisdidio»  fctiiitjcn-  DtUn# 
fccre  Adio  Praetoria  poenalis  (jitnfl  NlCOcr  Dcnicnigett , qui 
»’  fine  permiffione  Patronum  vel  parentem  in  jus  voca- 
bat , btc  nwrbc  unt  s°-  Aureos  geffraffet.  Dcnn  ob  ts  feboa 
” ntct?t qlCIUbUC^ / bap  violenta  in  jus  vocatio,  Ibit  ini* 

gtmcinbafur  qctjaltcn  roicb',  in  ailen  Salicti  gcbcdwc&Ud)  g u 

VOtfctl  t conf,  GuthUi»i>an*  de  commento  violenta  in  j*s 
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De  praejudiciis . 

§.15.  Praejudiciales  adtiones  in, rem  efte  videntur: 
quales  fimt , per  quas  quaeritur  , an  aliquis  liber,  an 
libertus  fit , vel  lervus , vel  de  partu  agnotcendo. 
Ex  quibus  fere  una  illa  legitimam  caufiam  habet,  per 
r quam  quaifitur,  an  aliquis  liber  fit:  caetera’  ex  ipiius 
pratoris  jurisdidfione  fubfiantiam  capiunt.  (14) 

■ /<  An  res foa  condici  pojjit. 

$.14.  Sic  itaque  diferetis  adtionibus  certum  eft, 
i non  polle  aeforem  fuam  rem  ita  ab  aliquo  petere  : 
Si  apparet , eum  dare  opoite-  e Nec  enim,  quod  actoris 
cft,  id  ei  dari  «porter:  feilicet , quia  dari  cuiquam 

V id 


vocationis  P.  2?.  ob),  i.  foftfjcintt  eS  bennod),  ba£,  brt  Die 
etrafftbarauf roorbtn , toletse  curas  (^jjnpjiidws  ge> 
trefen-  llnD  faget  uva.  Maranus , cs  |>y  ^on  0d)iiiipf  ge* 
nug,  roenn  einec  iwrftat.tt  aocDcn.  firgo.  aiAifleju  Jurglti* 
<t)en  5aflcn  bcr  Prxtor  bonyti’  utn  Permiffion  erfudjw  ©erbert, 

fi  parentes  & homines  honoratiores  vocandi  erant,  j £)tc 
britre  Adtio  Praetoria  pcenalis  gieiitj  contra  eum,  qui 
aliquem  in  jus  vocatum  vi  eximebat.  ;J)a  gitng  GiC 
Ctrafc/  quanti  lis  aeftimabatur.  £){{  in  jus  yopatio 
flefct>at)C  privatim,  unD  CS  t)(H  )d)0.rl  Bachpv  fcje  violentam 
in  jus  vocationem  fur  «in  figmentum  geftaUtn , Unt>  flC» 

nuptui , ts  fei)  mic  trlaubt  gtmcftn , Bas  luocrltcbt  <&finbcl/ 
alS  Jtuplef  M1&  £mctn, obtorto  collo  in  jus  ju  vocinn-  Conf. 
Guniltnpana  l c.  < . . r. 

(14)  £>tc  Fractor  ifmicljirDcnigecurbcberDott  beti  ABiMidnu 

Prajudieialibus  jDttltl  «l)e  Der  Praetor  Dic  Partes  adjudi- 
cem pedaneum  fctjicftf , fofatjetl’  OjfUlS , t>0ji  « Efint  for- 
mam agendi oorfOiccibcn  fonte,  bijiDoiticr  tin  utjDaubcrtc 

Pra;judicial-jJ)uuft  auSgtttWdjt  ®0CbCtl.  -$•£•  2kC  Fractor 
mufte  norl)cr , tocnn  tin  SSatec  contra  filiumfamilias  f lagtt  / 
Dcc  It)  fit  Dtil  Ufumtrudum  in  peculio  adyentitip  jjjc{)t  lafa 
fenmofltn,  ausmac&en,  ob  beflelbt-.auct)  tm  Filiusfamilias 
fit)-  £Smu|lt  in  fatfe  pra:judkica  IDtCiltn , a.n  fit  filius- 
familia*.  §CWtr  fi  quis  aliquent/uum  liberam  voca- 
bat, Da  muflt  Dortjtf  ausqcptarfjt  «©tcDen. , an  Iit  meus  li- 
c bertus.  Conf.  Hvkri  frceUB.  a, i Jnflii <„ 

(»f) 
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id  intelligitur,  quod  ica  datur,  ut  ejus  fiat:  nec  res, 
quae  jam  adoris  eft,  magis  ejus  fieri  poteft.  Plane 
odio  furum  , quo  magis  pluribus  adionibus  tenean- 
tur , effedum  eft , ut  extra  poenam  dupli  aut  qua- 
drupli, rei  recipiendae  nomine  fures  etiam  hac  adio- 
ne  teneantur  , fi  appareat  e es  dare  oportere  : quamvis 
fit  adverfus  eos  etiam  haec  in  rem  adio,  per  quam 
rem  luam  quis  elle  petit,  (i  j)  • Dc 

(i?)  £>U  SR&ffleC  tyatletl  fonDerfilfee  formulas  in  asionibus 
perlonalibus  & reatibus.  n>CC  perfonalitcr  fltigte , fagtt : 
“lc  altqutd  debere,  dare  oportere.  JDflg  tlCtir.Cn  t)lC  Magiftri 
jus  ad  rem.  25C0  t)Cn  Obligationibus  ITOf  feine  anbeit 
Sormul , (tl$:  te  facere  debere.  Edm.  Meriutus  haec 
optime  explicuit,  ©it  A&iones  perfonales  f)at  DUUI  aild) 
fyendifiiones  gtnCtMCl/  quia  fibi  diem  condicebant,  quo 
comparerent , ab  illis  denuneiationibus  condicere  dixe- 
runt. Vid.  Auson.  Popma  de  different.  Verber.  Reales 
adiones  non  ita  dppellantur.  Rem  meam  condicere 
nequeo,  fed  potius  vindico,  i. e.  vim  dico ; adeft  enim 
vis  mutua , ego  rem  meam  elfe  ajo . tu  viciffim  negas. 
3n  t)CC  Rei  vindicatione  faqC  tct)  : AU  rem  meam  ejfe , 
unbbMtmii’,  Da^Dcc9lut)tcc erfeitnc/  bafi id) dominus ba« 
bon  fet)  / unb  tntr  jclbtge  reftituim  ro.rben  folle-  ^ingcgm 

in  beti  Candidionibus  gcftl  Dic  Adion  contra  perfonam, 
quam  ad  aliquid  pradlandum  mihi  obligatam  efle  di- 
co. 5d)  fage  JUltt  Reo;  Aio  te  mihi  dare,  facere  oportere. 
Ullb  i|t  aifo  bie  intentio  agendi  in  adione  reali  D00  DCC 
Condiaion  fe^c  uMcrfd)ieben.  9Ui$  roclctjcc  Ucfacfce  banti 
OlKfibiefenict)!  contra  polFefforem  rei  meae,  fontKM  Vin- 
dicatio ongcilenu  roerben  mug,  roeil  id)  mic  bafljenige,  »cf* 
djtf  fd>»n  roiircflid)  mein  tft  / nicbi  erfl  bon  einetn  anbem 

tkltf  geben  Iflfitn-  Nec  enim  , quod  adoris  eft  , id  ei 
dari  oportet  s fcilicet  quia  dari  cuiquam  id  intelligi- 
tur  , quod  ita  datur  , ut  ejus  fiat;  nec  res  , quae  jam 
adoris  eft , magis  ejus  fieri  poteft.  $ CII1C  Ex- 

ceptio a regula  in  biefem§.aiuurceifen;  benn  ex  fmguiaii 
odio  erga  fures  HHirbeil  flUtrfiailb  adiones  gegttl  fttdufgts 

bradit , unb  aud)  erlatibrt , bap  man  bie  rem  ablatam  ex- 

lantem  a fure  ejusque  haeredibus  condicifen  fontt-  5S3cl* 

djcbeim  ffirben  adorem  De^mcgen  bifer  niaiv  treiUc  i) 
ftic  <wf  fjcnp&lf  ik  ©ut  MwahftcUjifefUn  nicDt  &tw&lcn, 

•v  - * • --  • wifc 
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S«t 

De  nominibus  aElionum. 

5\  Appellamus  autem  in  rem  quidem  adiones. 
Vindicationes ; in  perlonam  vero  adiones  , quibus 
dare  aut  facere  oportere  intenditur,  condidiones. 
Condicere  enim  eft  denunciarc,  prifca  lingua.  Nunc 
vero  abufive  dicimus,  condidionem  adionem  in  per-, 
fonam  elle,  qua  ador  intendit  dari'  libi  oportere. 

Nulla  enim  hoc  tempore  eo  nomine  denunciati» 
fit.  ( 1 6) 

Divi  fio  fecunda. 

§.  1 6.  Sequens  illa  diviiioeft, quod  quaedam  adio- 
nes  rei  perlequendar  gratia  comparatae  lunt,  quaedam 
poenae  perfequendae,  qua-dammifta;  funt. 


§• 


De  rei  per fec ut  oriis. 

1 7»  Rei  per lequendas  caula  comparatae  lunt  o- 

1 fClll  PiiflllYl  r.  u 


. 1 1 — 

innes  ni  feni  «notiones.  Earum  vero  actionum  , oiuc 

in  perlonam  lunt,  eae  quidem,  quae  ex  contractu  na-» 

Icuntur,  fere  omnes  rei  perlequendae  caula  compa» 

...  . ratae 

unb  i)  ben  fct>mec»:n  SScnxip  bes  nicftt  fiihrcrt 

/ 9C^cn  D*11  X>ieb  agirtn  foiut/  obiigcacbttt 

©acbt  »crlobr<n  urtb  ju  (Scunbe  gegangen.  Condidm 

contra  furem  ad  rem  furtivam  obtinendam  in  quadru» 
pium  vel  duplum  inftituebatur.  £)ufe«  ||1  Ddipcenale. 
Ablatum  limplex  vero  repetitur  condicione.  Scilicet 
pluribus  pulfandum  elfe  aftionibus  furem  voluerunt 

1(1  olfo  »0$  &tfOIlD«tf . 3$  folltC  rei  vindicationem 
anilCUdl  unb  condicere. 

(1<0  £)a£  IIUM  Die  aftiones  reaies  u&tf&aupt  Vindicatione* 
nentict , fomimbatycc/  rocil  alit  jura  in  re  aliquid  dominii 
mu  jl(t)  fubcttl,  ba  binfltgen  bie  Adiones  perfonales  Con-» 
«idiones  j)ei|]eu  , mtilm  Dec  aticn  tfattiniltyn  @pca(l)t 
condicere  fo  Dltl  I|1  / alfi  denunctare , «citUUM:  contra  per» 
lonam  enim  non  ago,  antequam  denunciavi,  j (g  jjj 
mutuo,  t^iefiben  debitorem  gcriibilid)  beiange  / mufi  icb  ibn 
ja  uortjtc  anfiwd)cn  unb  ttinncm,  ob  ec  fmputilig  DcjaMm 

rofteaquam  cttauone*  invaluere,  lOfcactDtr  fude* 
tinsn  $00  ( St  denunciat , quando  compatere  debeant. 

Eee  (i?) 
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ratx  videntur  : veluti,  quibus  mutuam  pecuniam, 
vel  in  ftipulatum  dedudam  petit  ador  : item  com- 
modati, depoliti,  mandati,  pro  focio,  exemto,  ven- 
dito, locato,  condudo.  Plane  li  depofiti  agatur  eo 
nomine , quod  tumultus,  incendii,  ruinx , naufragii 
caula  depolitum  fit,  in  duplum  adionem  Prxtor  red- 
dit : li  modo  cum  iplo  , apud  quem  depolitum  lit ; 
aut  cum  haerede  ejus,  de  dolo  iplius  agitur:  quo 
calu  mifta  eft  adio.  (17) 

De  pcen<t  perfeeut  oriis. 

§.  ig.  Ex  maleficiis  vero  proditx  adiones,  alix 
tantum  paenx  perfequendx  caufa  cbmparatx 
fiint  •,  alix  tam  paenx  s quam  rei  perlequendx  , & 
ob  id  miftx  linit.  Poenam  enim  tantum  perlequitur 
quis  adione  furti.  Sive  enim  manifefti  agatur,  qua- 
drupli-, live  non  manifefti,  dupli  j de  lola  poena  a- 
gitur.  Nam  iplam  rem  propria  adione  perlequitur 
quis,  id  eft,  fuam  elle  petens:  live  fur  iple  eam 
rem  podideat,  five  alius  quilibet.  Eo  amplius  ad- 
verlus  furem  etiam  condidio  eft  rei.  (1  g) 

De 

(17)  Ad  hanc  divilionem  fecundkm  omnes  poflunt  adio- 
nes  revocari ; alia;  enim  funr  rei  perfecutoria:  , ali* 
pcenales,  ali*  mixtae.  Rei  perfecutorix  funt,  qux  no- 
bis ratione  patrimonii  competunt  ad  perfequenda  emo* 
lumenta.  S^arUtlt  ftnD  niffjt nur  alie  adiones  reales  rei  per- 
fecutoria:, fonbtmailCfiflae  ex  contradu,  ubi  illud,  quod 
debetur  , folvitur.  Omnis  igitur  adio  realis  elt  qui- 
dem rei  perfecutoria , non  vero  omnis  rei  perfecutoria 
eft  realis  5 nam  dantur  innumerx  adiones  rei  perfecu* 
torix , qux  non  funt  reales , ut  adio  emti  , mandati , 
pro  fecio , locati-condudi  His  adionibus  tantum  fitn« 
pium  vindico  & rem  tantum  confequi  intendo. 

(18;  Rei  perfecutoriis  adionibus  opponuntur  patnales, 
qu*  oriuntur  ex  maleficio,  brtttlic^cin  duplum,  cr(l<|>< 
in  quadruplum  , «(j$f  in  triplum  quibus  pce- 

eatn  perfequar. 
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De  mixtis  , hoc  ;Jl , rei  poena  perjecutcriis . 


§.  i*>.  Yi  autem  bonorum  raptorum  a&io  mifta 
eft , quia  in  quadruplo  rei  perlecutio  continetur : 
poena  autem  tripli  efL  Sed  & legis  Aquilis  acftio  do 
damno  injuria  dato,  mifta  eft : non  iolum,  ii  adver- 
fus  inficiantem  in  duplum  agatur,  fed interdum  &:  ii 
in  fimplum  quisque  agat ; veluti , ii  quis  hominem 
claudum  aut  lufcum  occiderit,  qui  in  eo  anno  integer 
& magni  pretii  fuerit : tanti  enim  damnatur  , quanti  v 
is  homo  eo  in  anno  plurimi  fuerit,  lecuhdum  jam  . 
traditam  diviiionem.  Item  mifta  eft  aftio  contra  eos, 
qui  relicta  iacrofanct is  ec.cleliis , vel  aliis  venerabili- 
bus locis,  legati  vel  fideicnmmidi  nomine,  dare  di- 
ftulerint:  usque  adeo,  iit  etiam  in  judicium  voca- 
rentur.  Tunc  enim  & ipfam  rem , vel  pecuniam  , 
qus  relida  eft , dare  compelluntur,  & aliud  tantum 
pro  poena  : & ideo  in  duplum  ejus  fit  condemna-» 
tio.  (jp) 

Dt 

(is>)  @nblid)gU6tcSaud)  adiones  mixtas , Le.  duplices,  qua 
partim  funt  rei  periccutorir,  partim  prenales , £.  ©Cfltl 

id)  de  vi  bonorum  raptorum  flagt , fO  in  quadru- 
plo bai  fimplum  ititt  bacirmen , nemlid)  ber  oierte  £beil 
§Cl)Ct  ad  perfecutionem  rei  , uilb  Die  adio  poenalis  get)et 
HUC  in  triplum.  Peto , quod  ex  patrimonio  abeft  , & 
poenam  fimul.  Perfonalis  t|l  l)K  / dum  peto  id,  quod 
mihi  ereptum  eft , quod  mihi  debetur , dum  vero  per- 
fequor  tantum  id,  quod  mihi  ereptum  eft,  nihil  inde 
lucri  capio.  Pccnalis  ift  fit , fil  fO  f«m  id)  auf  Clite  ©trflff« 
ftage/  bcrgleicbcu  adio  mixta  flate  l)at/  fi  quis  <^g.  le-, 
gatum  piis  caulis  abneger  & dare  differar  usque  adeo, 
ut  etiam  ad  judicium  vocetur,  is  in  duplum  condemna- 
tur. (£ben  foill  es!  aurb  mu bec adione legis  Aquiliae,  ubi 
fub  duplo  res  & poena  comprehenditur.  Lis  iufician* 
do  in  duplum  crefcit,  aliDCIin  ntUj)  Decjentge  dtlplum  jat)* 

Itn,  qui  damnum  dedit.  ©0  {jl  ei  ClUCb  in  reliquis  4- 
dionibus  L Aquili*  , quanti  res  intra  annum  plurimi 
fiterit,  ubi  non  folum  pr*fens  *ftirratio»  fed  & pr*- 
■ ' ' ' See.i  • /.  teric* 
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De  mixtis  , id  ejl , tam  in  rem , cjnam  in 

' perfonam . 

§.  20.  Quxdam  adtiones  miftam  caufam  obtinere 
videntur,  tam  in  rem,  quam  in  perfonam : qualis 
eft  familiae  ercifcundar  a£Ho,  quae  competit  cohere- 
dibus de  dividenda  hereditate.  Item  communi  di- 
vidundo,  qux  inter  eos  redditur,  inter  quos  aliquid 
commune  eft,  ut  id  dividatur.  Item  finium  regun- 
dorum  adtio , qua  inter  eos  agitur,  qui  confines  agros 
habent.  In  quibus  tribus  judiciis  permittitur  judici, 
rem  alicui  ex  litigatoribus  ex  bono  & equo  adjudica- 
re : Se,  fi  unius  pars pregravari  videbitur,  eum  in- 
vicem certa  pecunia  alteri  condemnare.  (20) 

Divido  tertia . 

§.  2 1 . Omnes  autem  aftiones  vel  in  (impium  con- 
cepte 1'unt,  vel  in  duplum,'  vel  in  triplum,  vel  in 
quadruplum , ulterius  autem  nulla  adio  extendi- 
tur. (21)  Ve 

terita  iolvitur  in  poenam.  Qui  depofitum  miferabile 
negat  , duplum  prxftat  , fub  quo  poena  comprehendi- 
tur. • 

(20)  Mixta  etiam  dicitur  , qua:  ifnpofita  eft  partim  ex 
jure  in  re,  partim  ex  jure  ad  rem.  tfl  DIC  mixtu- 

ra ratione  fundamenti,  v.g.  inftituo  haereditatis  petitio- 
nem contra  te.  Diefe  adio  j(t)cilltl  realis  jufCDR,  peto 
hanc  hereditatem  i a6et  (Sijlitl  t)eL’  hereditatis  petitione 
btgriffttl , non  folum  ut  refarcias , quod  accepifti , foti* 
l)ern  t>U  mujl  OUCt)  damna  data  & lucra  erfcQCtl-  IJl 
C$  and)  in  a&ione  familie  hercifcunde  7 peto,  ut  divi- 
datur, Item  adio  de  communi  dividundo  oritur  ex 
jure  in  re  & ad  rem.  Hubhrus  & alii  putarunt  , non 
dari  tales  acSiones , imo  contradicere  fibi , qui  affirmant. 

6in  fdbfl  f?in  Cicbtjnbcr  oor*  Dtrgleictxn  Fricaf><)en , aficc 
tic  «Uf n ^iiriflcn  l>abcii  fc^on  gcfagt  / eaj?  (i«  nur  mixte  g e» 
neunei  roitrbcn  ratione  praeftationum  perfonalium,|jRD  htC 
»D?ti)m]iig{)itiict)fiud)- 

(a  1 ) £ter  i|i  cinc  ritut  eiwl)«iiung  ber  Adionum  *.  in  fimplum, 
duplum  , triplum  , quadruplum,  IjO^C  ftbtC  nilfy. 

if* 
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De  uEliombus  in  jimplum. 

§.  zz.  In  fimplum  agitor:  veluti,  ex  ftipulatione, 
ex  mutui  datione,  ex  emto , vendito,  locato,  con- 
dudo  , mandato  , & denique  ex  aliis  quampiurimis 
caufis. 

In  duplum. 

§.  z$.  In  duplum  agimus  : veluti,  furti  jiec  ma- 
~ nifefti , damni  injuriae  ex  lege  Aquilia , depoliti  ex 
quibusdam  caufis.  Item,  fervi  corrupti:  quae  com- 
petit in  eum,  cujus  hortatu  confiliove  fervus  alienus 
fugerit,  aut  contumax  adverfus  dominum  fattus  eft, 
aut  luxuriofe  vivere  coeperit , aut  denique  quolibet 
modo  deterior  fatftus  fit.  In  qua  aftione  earum  et- 
iam rerum , quas  fugiendo  fervus  abftulerit , aeftima- 
tio  deducitur.  Item,  ex  legato, quod  venerabilibus 
locis  reli&um  eft , fecundum  ca , quas  fupra  dixi- 
mus. (zz) 

In  triplum. 

§.  Z4.  Tripli  vero  agimus,  cum  quidam  majorem 
vera  arftimatione  quantitatem  in  libello  conventionis  ** 
inferun^,  ut  ex  hac  caufa  viatores , id  eft  , exeeuto- 
res  litium,  ampliorem  fiimmam  {portularum  nomine 
exigerent.  Tunc  enim  id,  quod  propter  eorum  cau- 
jfam  damnilm  pallus  fuerit  reus , in  triplum  ab  a£to- 
re  confequetur  : ut  in  hoc  triplo  etiam  iimplum  , in 
quo  damnum  palliis  eft,  connumeretur.  'Quod  no- 

ftra 

ifi  abet-aUeg  nuc  citu  Repetitio.  9lflC  aftiones  rei  perlecu- 
tori*  g?[)cu  in  funplum.  Sftutl  ftnbaflc  a&iones  reales  8c 
perfonales  ex  conrfa&u  rei  perfecutorix.  |Dlcf<g 
per  fe  & ex  regula. 

(ai)  In  duplum  eft  a<ftio  furti  necmanifefti,  bat)tcQie& 
bie  ©aebe  nod)  ntc&t  in  ©cmabtfam  qcbracf)t ; item  fi  ex  do- 
lo & lege  Aquilia  lis  inficiando  creverit,  ex  depofito 
miferabili  & olim  ex  depofito  quocunque,  de  fervo 
corrupto  &c.  . . 

. V 1 . . Ul) 
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rtra  cunftimtio  introduxit , qua:  in  noftro  Codice  ful- 
get, quam  procul  dubio  certum  eft  ex  lege  condicti- 
cia emanare.  (23) 

In  quadruplum. 

§.25.  Quadrupli  (autem  agitur)  veluti , furti  ma- 
mi  ferti : item  de  eo,  quod  metus  caufa  faCtum  fit j 

deque 

(aj)  ©aS  triplum  forbtee  ict>  oon  beticn,  bie  ocrurfacbet  ba 

ben,  ut  in  libello  conventionis  plus  peteretur. 
imr  babcneigtne  Viatores  gebabt,  biebitCeutecitictt  adju. 
dicem  pedaneum  ; ba  obCC  bie  privata  in  jus  vocatio  flk 
flcfomnitll/  bfll  nian  per  exeeutores  litium  citiret-  ©ito 

fen  § fanmcmmibDcr(Itb(n»  twnner  nicbtben  9tomifd)eti 
Procefs  ©eif.  SfttmlicO  bie  9iomtr  ctcbrwtn  it>re  Sportuin 
niebt,  ait  ©ir , benn  beo  ung  i(I  jebtm  9ii<bttr,  Stbtiocaitii  u»D 
€aneUi):$cbiemencingt©i|TerTax  oorgrfdjmben , ©it  Diei 
fte  ticbmen  burffen ; unb  ©enn  fie  bit  Tax-Ocbnung  ubtc» 
fdjrtitcn  , folium  fle  tnrflaget  roecben-  2IQem  beo  fcn  916* 
ntcni  redjnete  man  bit  Sportuin  nact)  btc  @mnmt , roorubee 
bec  Procefs  ©ac,  e.  g.  ©enti  i<b  1000. 9ltt)lr.  focbectc , fo 
fvtbtn  bie  Exeeutores  ij)rt  Sportuin  barnad)  taxictt-  SRUtl. 
©tip  einec©obl/  ©ieegbeo  bccgleicbenjdlleu  juecgebettpfle? 
flet.  ©er  Ador  tft  «in  jeinb  t>om  Reo , unb  bat  eg  biproei» 
lenbetn  Rcojiim  <jjoffcn  getban,  bap  ec  tine  groffe  @ummc 
angegeben  / bcunit  tr  nuc  mtbr  Sportuin  bejablen  ntujfe.  Ob 
hunc  dolum  bat  mail  btn  Adorem  in  triplum  ge|icaffct# 
nemliib  fo  mei  an  Sportuin  ju  niti  bejabUt  ©oeben.  Potito, 
btr  reus  bat  i . 9Uftlc.  ju  melbejablet , fo  inufle  btc  Ador  9. 
9Itl)lr.  ©iebtc  gebctl , botbfo,  ut  fimplum  ineffet.  Conf. 
Brp.tti  de  Preceffu  Rem.  ap.  Salengre  , & Hoffmann  in 
Wftor.  Jur.  P.  1.  ©ieftConftitution  bat  Justinianus  gt* 

inadn,  jtefltbtfa6tcnid)t,  ©teegin  §.  btijfet/  in  anftrtn 

Codice , fortbertl'/  cbt  fit  Justinianus  primo  gttnacfctt  , ijl 
fetne  foldjeAdio  tripli  fonfl  rnebe  oorbanbtn  geroeftn/  al$ 
bie  ex  1.  cum  tu  petiifti  plus  dolofe.  Hodie  ti)Ut  mati 

tgnidjt  rnebc;  ®g  ©are  abtc  ju  ©unft&en/  ©it  Stryck  in 

Vijf.  de  facna  mendacii  faget.  Aftiones  in  quadruplum 
recenfentur  §.15.  Uttb  CUblid)  bat  Justinianus  tine  I1CUC 
Conftitution  gtmaibt , Otmlilt)  ©tntl  bie  Exeeutores  litium 
bie  fummam  litis  JU  b0$  QCfcQtt , condemninetC  ft«  in  qua- 
druplum. / 
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deque  ea  pecunia,  qux  in  hoc  data  fit,  ut  is,  cui 
datur,  calumniae  Caula  negotium  alicui  faceret,  vel 
non  faceret.  Item  ex  lege  condidtitia  noftra  confti- 
tutio  oritur,  in  quadruplum  condemnationem  impo- 
nens iis  exeeutoribus  litium,  qui  contra  noftra:  con- 
ftitutionis  normam  a reis  quidquam  exegerint. 

Subdivifio  aHionum  in  duplum. 

§.  z6.  Sed  furti  quidem  nec  manifefti  adlio  , & 
(ervi  corrupti,  a exteris,  de  quibus  fimul  locuti  fu- 
mus, eo  differunt,  quod  hx  a itiones  omnimodo  du- 
pli fiint : at  iftx,  (id  eft,  damni  injurix  ex  lege  A- 
quilia,&  interdum  depoliti)  inficiatione  duplicantur; 
in  confitentem  autem  in  (impium  dantur.  Sed  illa, 
qux  de  iis  competit , qux  relidta  venerabilibus  lociy 
lunt,  non  lolum  inficiatione  duplicatur,  led  etiam  fi 
diftulerit  reliiti  (blutionem,usquequo  julfu  magiftra- 
tuum  conveniatur.  In  confitentem  vero,  antequam 
julfu  magiftratuum  conveniatur , (olventem , fimpli 
redditur.  (24) 

Subdivifio  aftionum  in  ejugdruplum. 

§.  27.  Item , adtio  de  eo , quod  metus  caula  fa- 
ctum fit,  a exteris,  de  quibus  fimul  locuti  fumus, 
eo  differt,  quod  ejus  natura  tacite  continetur,  ut, 
qui  judicis  juiliiipfam  rem  adtori  reftituat,  ablolva- 
tur : quod  in  exteris  cafibus  non  eft  ita  : led  omni- 
modo quisque  in  quadruplum  condemnatur,  quod  eft 
& in  furti  manifefti  adtione.  (25) 

Divi- 

(34)  Quaedam  adiones  funt  fua  natura  in  duplum,  ut 
furti  nec  manifefti  i quaedam  ex  accidenti,  ut  aftio  le- 
gis Aquiliae,  n>emi bHDa Idugntft/  fo  mact)c|I  Du  mii’ Dide 
SHuljC/  unb  eventualiter,  ut  duplum  folvi  de- 

beat. (£6«n  fo  id  (6  ttlit  b«m  depofito  negato. 

(x$)  ©UictecScflaUijl  «8  6efC&atT<n  mit  btc  adione  in  qua- 
druplum; (tlic&C  fmt)  fua  natura  tales,  ut  furti  anani- 

E e e 4 fefti. 
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D'v/fa  ffUArta.  De  actionibus  bonx  fidei . 

28.  Actionum  autem  quaedam  bonse  fidei  funt» 
quaedam  lhidfci  juris.  Ronar  fidei  funt  hae : ex  emto» 
vendito,  locato,  condudto,  negotiorum  gellorum* 
mandati,  depoliti,  profocio,  tutelae,  commodati» 
pignoratitia , familiae  ercilcundae,  communi  dividun- 
do , praefcriptis  verbis , quae  de  xlfimato  proponitur» 

& ea,  quae  ex  permutatione  competit  , 6c  haeredita- 
tis  petitio.  Quamvis  enim  usque  adhuc  .incertum 
erat,  inter  bonae  fidei  judicia  connumeranda  haeredi- 
tatis  petitio  cllet,  an  non  : nolfra  tamen  conftitutio 
aperte  eam  elle  bona*  fidei  dilpoliiit.  (*<0 

- Dt 

fafti,  ctlldjC  ex  poft  fado  HUC  & pet  accidens,  ut  adia 
quod  metus  caufa , v.  g.  coegit  me  Cajus , rogavi  Prae- 
torem, ut  faciat,  ut  reftituat  Cajus  mihi  100.  ipfi  da- 
ta, fin  vero  non  parere  velit,  rogo,  ur  in  quadruplum 
condemnet.  Hinc  haec  adia  etiam  arbitraria  dicitur. 
SDUHTDtr  Judex  J'ag(:  Arbitror,  te  reftituere  debere  100. 
qua  accepifti,  fi  minus,  pendes  quadruplum. 

(i Q £i«|e@im()cilung  in  Adiones  t>ena  fidet  & firtSi  juri* 
roirb  vulgo  rticbmcbt,  formcn  obfcur  tcfldcet/inbcm  t8  nicbt 
finug  jjl/  ©cnn  ttuttl|agcl,  quod  bona  fides  in  adionibus 
bona  fidei  abundet  j fonbmi  «8  fiatbitfcS  tiner  (Stlauterung 
BOlinOlbttl/  b(l£  nanlicf)  b08  Fundament  bicfjf  Divifion  ia 
Contradibus  bona  fidei  & ftridi  juris  iU  fucfjctt  feO- 

cuistmif  e8  erflartt  ©ccben  / fonti  ©irb  maiifa(IfoDitlErro- 
res  a(g  Dodores  finben , biebabon  ibre  $>}tummgcn  gtfagtt 
tjabeip  (£8ifl<ibtr  audjfmutnicljt  fcieSraqc  ? Ob  in  Con- 
iradibus  explicandis  flUf  btC  Aquitdtjuftfien  ,tmb  cx  bo- 
no & aquo  JU  judiciren  f<!)  , bc8©egt!l  bielc  bie  adiones 
arbitrarias  JU  adionibus  bona  fidei  gctUtUfitt.  @8  f Otntttt 
bielmebr  bflrauf  an , ba|?  man  mtrtfe , ©it  bie  meiflen  con- 
tradus  bilaterales  jiflb , in  quibus  inulta  fupplenda  par- 
tim  judicio  contrahentium  , partim  judicio  Magiftratus 
fcu  judicis,  ©tmigUid)  einimb  dwanbcre  bortjtrexpreffe . 
Ilidjt  (UlSgtlllQdjCl  ©Otbcil.  Ex.  gr.  Agebat  quis  ex  com- 
modato , fed  reus  nigabat  , conteftabamur  litem  partes» 
& judex  pedaneus  coguofcebat  fadum.  £)ie  Formul 

wac 
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De  rei  uxoria  actione  in  ex  Jlipulatu  attionem 
transfufa. 

$.  29.  Fuerat  antea  & rei  uxoria:  a£Ho  una  ex  bo- 
nae fidei  judiciis  : fed,  cum  pleniorem  eile  ex  ftipu- 
latu  a&ionem  invenientes  , nimie  jus,  quod  res  uxo- 
ria antea  habebat,  cum  muftys  divifionibus,  in  actio- 
nem 


\ 


©ac  ©obi  ridjtig  , aber  nicbt  gleicf)  ba$  Jus.  ©tr  Judex 
pedaneus  macbte  trfl  au$ , ob  t8  roabr  fci) , ba  jj  ibm  btr  an» 
bcrc  bit  ©ad)t  gcUfinct  / idque  juffu  Praetoris  fecit  , qui 
dixit : Si  apparet  , condemna  , 6-  rem  rejiituat.  SftUrt 
lontt  btr  Judex  pedaneus  juacilcn  nicbt  au8  fcintrn  €ircul 
btcau$gei)tn/  trroacgebalttn,  fiet)  blo$nacbben2Borttn3it 

tiefiun.  Ergo  ubi  formula  praeferibebatur  , ibi  diceba» 
tur  agi  ftri&ojure.  Dicis:  5SBte tt>ei^  aber ber Praetor utlb 
Judex  pedaneus , ©o  tine  aftio  ftrifti  juris  fet)  ? (J8  depen- 
dine  ia  nicbt  t>on  ibetm  arbitrio  ? Refp.  ©a8  ©irb  ebtn  fo 
contundiftt,  hinc  tot  diffenfiones.  ©arum  fOIintn  ftt  ntC^jt  • 
bcraus  foinmen/  ob  beo  un$  ©tmfcbtn  nocb  asiones  bonae 
fidei  Docfianben  fmb.  ©it  9iomtr  batitri  bicfcB  Principium  x 
regulativum , bajj  man  in  contraftu  literali  obtC  verbali 

nicbt  mebrgtbtnfoltt,  aB  quod  expreffum.  3Btnn  icb  ex 
flipuiatu  flagtt , fofonttbtr  Praetor  btm  Judici  nicbtS  an» 
ttC8  fagen  , aB : Si  deprehendes , ita  ejfe  flipulatum , con- 
demna ■,  blofi  nact)  btti  Verbis  folte  tr  fyctcbtn , e.  g.  rotnn 
icb  mic  100  3itt)ic,  ftipuiirct  fiabe/  fo  ifloj  biflig,  bag  i<t> 

auct)  Intereffen  bcfomint.  ©<t  Praetor  abtC  fagtt : 2>tC  De- 

• bitor  t)at  i©ac  nid)!  recbt  gctban , ba|?  tr  bir  nicbt  glticb  gtjab» 

Itt , abtc  ©arum  ba|t  bu  ba$  nicbt  mit  bintin  gtfefjtt  ? Ego 

condemnare  jubeo  , ut  eft  in  ftipulatione:  3<^0  gtbtt  <8 
tlicbtmcbc bintin.  @ejfl  Baucb  in  literis,  non  poteft  plus 
petere , quia  voluifti  omnia  exprimere.  SCO  man  abtC 
nicbt  allts  exprimiccn  fan , aB  in  emtione  venditione , t)fl 
icb  nicbt  ©eB/  obtrmirgutcjffiaartnoerfauffe/  an  alienas 
“forte  ? babanbtltman,  ©it  in  afltn  tdglicbcn  Contraften,  bo- 
na fide,  unbbabat  btr  Judex  pedaneus  fd)0n  majorem  ar- 
bitrandi facultatem.  3.g.  3$  htufft  tt©cB  eonbit,  Da  tfl. 
nicbt  notbig , baji  icbfagt/  id)  muflt  bit  ©acbebtbalttn  fon= 
neti/utiD  otrtlebtt  t$(tcboonfelb|ltn.  ©enn  icbpraefuppomrt, 
bu ftb)l  dominus,  ergo  mufl  bu  mic  bi«  ©trodbr  Ut|i tu, 
©enn  (8  glticb  nicbt  expreffe  aiBgtmacbt  ©ocbtn.  ©it  ffia» 

''  i e c I tue 
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nem  ex  ftipulatu,  qua?  de  dotibus  exigendis  propo- 
nitur , tranftulerimus  i merito  rei  uxoriae  aftion® 
fublata  j ex  ftipulatu  actio  , quae  pro  ea  introdudta 

' ’ eft, 

tuc  biefeS  Contrads  bringeieSmit  ftd) , icb  muH  ia  fur  mei« 
©elb  tltuns  babcn-  Ob  alfo  fdjon  bie  ?7lomec  fonft  ben  Judi- 
<jpm  pedaneum  febreuge  «mgeftblofien  / ba(i  er6lo|ibet)bec 
cognitione  fadi  bhi&Clt  ttUlflt/  fo  t)0C|}  in  emrione- 

. venditione:  gftan  fati  nict)t afleS aulbingm / <8  ©urbe  afo 
3U®citldllfftig  fct)u  / IHtb  UUC  baS  Commercium  f)jtlb<cn  f 
unb  ba  ©ar  Dcc  Judex  pedaneus  nid)f  fo  eingefdjrdndFef. 
©SifleinContradus  bilateralis  Dorfyanoen , matt  ubcrldifet 
biclcSber  jEquicati  partium  & Judicis,  Biail judici«{ nicbf 

x*t<*  re  p\rot  , fotlbtCtl  *»*■*  tij,  wdieiett.  ©GtjtC  b(E 

Judex  pedaneus  nid)l  biofi  SHt&tUtig  gab  auf  bie  verba  ex- 
preiTa  unb  literas , fottbecn  and) auf  Die  SiQigfeit , roeSae* 

flttl  feirt  Contradus  unilateralis  bonae  fidei  fet)tl  fOtllC  / ubi 
ex  uno  'latere  tantum  pracftationes  funt : bfl  i)ingegcn 
in  bilateralibus  prxftationes  ab  utroque  DOtfOtlUnen,  UI1& 
in  aOen  Contradibus  cin  Pars  ©ie  ber  anbect  bencfen  mufj. 
^einefolennia  verba  ©a«n  in  Emtione- Venditione  n6ti)ig, 
ba*  l)aupifdtbli(b(I«/  nemlid)  Pretium  unb  Merx,  mufi  j©at 
determ inire tftl)n  , abtC  bie  Naturalia  afle  JU  exprimicen  ifl 
llid)t  notbig-  ©arum  roirb  aaejeit  in  adione  bonae  fidei 
arbitrium  praefupponifet  / ©0  flberdQeS  determinirtt  ©CC* 
beti f an  , aliud  dicendum,  v.g.  dedit  quis  mille  in  mu- 
tuum , hoc  fua  natura  erat  gratuitum , ago  condidione 
certi  , & fi  fis  in  mora  , ad  interefle  agere  non  pof- 
fum.  In  adione  bonae  fidei  autem  omnia  funt  alia, 
fcilicet  in  tutela pignore,  mandato,  depofit»,  pro  fo- 
cio  8cc.  ©a(mbeini)auffefl  pracftationes  perfonales,  bte 
man  nidbt  borauSfebcn  fan.  @o(tnbmid)  bie  adiones  ae- 
ftimatoriz  bonae  fidei.  ©Cntl  bet  Contradus  seftimato- 
rius  fan  6alD  eine  Emtio  Venditio  , balbtint  Locacio-con- 
dudio , b«lb  ein  Mandatum  ©«rbcn.  ©arum  muf  i)iec  ber 
Judex  laxiffimam  judicandi  facultatem  babcn-  2Bentt 

man  aud)  bte  gemeinc  3Beunung  anuimint , ©uBoehmer  in 

«inereigenenDiffertation  defendiret,  ifl  ft<  bOC^bonae  fidei, 
©efl  eS  ©ie  eine  adio  emu  venditi  berauS  fommt-  ©r  oec= 
fertigiebieDiiferfation  6ct)bcr®el«genl)ett,  ba  eine  Xrobel* 
frau  in  Slurnbcra  eraaS  bcrfauffen  folte , ite  tl)at  eS  abec  nid)t, 
fottbecn  berfe^e  bie  &a$e , unb  otrtijat  ba*  ©elb.  ©ie  roar 

t)ec^ 
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eit , naturam  bonx  fidei  judicii  tantum  in  exadtione 
dotis  meruit,  ut  bonae  fidei  iit : ied  & tacitam  ei  de- 
dimus hypothecam.  Praeferri  autem  aliis  creditori- 
bus in  hypothecis  tunc  cenfuimus,  cum  ipfa  mulier 
de  dote  iua  experiatur,  cujus  iolius  providentia  hoc 
induximus.  (17) 

De 


fiernact)nict)ifol vendo,  nnicbetingtfcljct,  unb  man  erfufic, 
bap  ftt  tS  uerfe^t  baitt , unD  rooltt  Cl  vindicum  Quaereba- 
tur ; An  dominium  fuerit  translatum  ? 5B(il  HUtt  btC 
©ofin  bt$  Creditoris  pignoratitii  fiitC  (lubifff,  fO  Wucbtfub 
Praefidio  Boehmkri  baDOrt  difputictt.  Adio  praefcriptis 
verbis i(} qu(fi bonae  fidei,  obfdionbit  Dodores  gtmttjmt, 
fte  ftty  ftridi  juris ; t$  ifl  au<t)  ba$  bonae  fidei , qnod  ex  per- 
mutatione & contradu  do  ut  des  competit.  2)tlin  in* 
btttt  tC  <S  mit  btC  emtione- venditione  comparirtt,  fo  ffltt 

inon  au4>  nict>t  afl<  vitia  envifagictn , ms  bec  anbtrt  trfu(Ittt 

Ipirb  / Obtc  nicfit : Ex  mutuo , locato  - condudo  bflbt  i£& 
t ittt  btfonbtrt  Adion ; abcr  in  conrradu  innominato , ut 
permutatione , Jan  id)  nid)t  anbtrS  flagen  / alS  roie  id)  con- 
urahirti  fiabt*  9!lfo  fcfitinettS , ais  rottni  id)  aDeS  fiant  ex- 
primirtnfofltn;  abtctwilftecomparirtt  iDirbmii  btremdo- 
ne-venditione , fo  tbirb  ftt  angtftfiMl  alS  tincadio  bonae  fidei. 
Haerediratis  petitio  i(l  CUCI)  bonae  fidei  adio.  3JJatl  fotfC 
iroar  meontn , btr  Judex  pedaneus  foltt  bitfc  ftride  inter- 

Sretirtn/  unb  nurauf  haereditatem  ftfitB*  Ante  tempora 
ostiniani  fiat  man  ftt  autfi  fitc  nicbtSanbtci  gtfialitn,  al$ 
pro  adione  in  rem,  t»if  fiO$ SHJeCt  Petitio anjtigtt / alfo 
tBar  ftt  realis  tt  nO  folglid)  aud)  ftridi  juris.  Quoniam  vero 
ad  praeftationes  perfonales  quis  obftridus  efle  poteft» 

bamannicfittinftfitn  fan,  reitoielt  frudus  tr  tingefiobtn  t 
an  damna  dederit?  fo  fiat nutt&tC Imperator fiabttltoollcn/ 
fiflfl  man  jtt  anftfitp  foltt  , ais  tint  adionem  bonae  fidei. 
UnbfofiatcccS  aud)  gemad)!  mit  btc  adione cx  ftipuiatu. 
(17)  ^>itr  fiat  ber  Imperator  roitbtr  tintirregularite  gcinad)f  f 
unb  bitit»  §•  de  adione  rei  uxoriae  btSroegtn  tingtfd)alttt , 
oeil  bie  adio  rei  uxoria:  bonae  fidei  t»ar.  <£c  l)at  abtT 
ftncn  3)lifd)mafd)  gutta^tl , unb  bit  adionem  rei  uxoriae 
in  adionem  ex  ftipuiatu  transfundictt , Utitfiill  bit  btbbttl 
Adiones  JufaBttntB  gemorfftn-  Si  olim  dos  fuit  data» 
pro  mitia,  dida,  gtftfia&t  jbltfitS  JJ»aC  per  verba  certa, 

' fa. 
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De  poteftate  judicis  in  judicio  bon&  jidei , £■?  de 
compenfktioml/us. 

..  §.  3 o.  In  bonx  fidei  judiciis  libera  poteftas  per- 

mitti videtur  judici  ex  bono  &C  xquo  xftimandi, 
quantum  a£tori  reftitui  debeat.  In  quo  & illud 
Cpntinetnr  , ut,  fi  quid  invicem  prxftare  adtorem 


ouor- 


(blennia,  afl«ine$  tPflrbe$»<gtnbOd)  feitie  Stipulatio.  Do- 
lem dicere  UfiD  Hipulari  i|t  i DtlUt  10  Dtt  Supu- 

lation  mutlc  aucjeti  eine  oorpec  qebeit , unb  bacmif  in 
continenti  (KaiUiVOCltt  HXEbCll  5 in  dotis  didione  IjillflCgttl 

gitngfeme  graqe  Dorl)«r/  fontitm euroae  genug,  roannbec 
Sponfus  aufDa*  oorbergegangme  =5Berfpred)cii  ben  animum 
acceptandi  declarirte,  rOltauSbttnbefannimloco  Terentii 
. Andr.  AB.  s.  Scen  4.  f.  46.  Chr.  Dos,  Pamphile,  efi 
talenta  quindecim.  Pa.  Autpto^  $u  ecfet)cn-  D&nunjIPflC 
bUferUm«rf<beib,unb  bie  dotis  didiofeine Stipulatio  maci 
fo  imiiltnbotb  in  ientr  fo  tt>ol)l  al$  in  biefte  verba  foiennia  gc* 
brmubtroccben,  iptnnfiegeltenfolie,  roie  JacobusGotho- 
Iredus  ad  L.  ult . Cod.  Theod . de  dotibus , OHCbCl'  btn  Sal- 
masium  de  Mod.  Ufur.  Cap..  U.  geibicjtn.  Conf.  Sckcl- 
TINQ  ad  Cajum  pag.  1 $)i«  Adio  ex  ftipulatu 

nat  ftridi  juris,  Die  adio  rei  uxori*  aber  bonat  fidei. 

3BenniDIrtnnunb  ^cau  einanbec  «nwi  occfprecbeit fo  in-  • 
terpretird  man  folCf)(8  ex  interpretatione  fociali.  2B«ntl 
nuntinDirortiumgcfct)at)e,  fo  forberie  bie  Srnu  tbeen  Do- 
tem tpiebcnuriK? ; r»ac  fle  geftocben , foforbertene$  bitA- 

gnati  per  rei  uxori*  adionem  jurfuf  , pecuniam  fcil. 
propter  matrimonium*  i.  e.  rem  uxoriam  datam,  unb 

t>icfeS n»ar ctrte  actio  bon*  fid«;  bentmerrpicbSJiann  unb 
getii)  fo  adftringicen  , a(lc$  fo  nuljubrucfm , Ut  nihil  abun- 
det , nihil  deficiat,  Conf.  Gifhanius.  nun  (inC 

Adio  bonae  fidei , fo  l)at  bfC  Judex  pedaneus,  ubi  dos 
repetebatur  , ex  utraque  parte  arbitriretl  fonnen  , Unb 

itcmt  bie  5rau  ifocen  Dotem  ©iebec  foeberte , fo  ocrflunb  ej 
x ftcb  f Aon , bajj  ex  bona  fide  ju  fpccdjeii  fet).  3'  fi  dos 

repetebatur  ab  uxore,  fo  fonte  ii)t  fbl(t)e$  ni<t)t  abgefpiot&en 
tperben  > abec  bcc  Judex  arbitrirte , unb  fagie  juroeilen : 

, bieSraulw  Stiuber,  bamupju  furbtefe  etwaSldtTen;  obec 
fit  hat  inconditos  mores  geija&t/  baji  il<t)iJ)c3RannBonil)c 
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oporteat , eo  compenlato , in  reliquum  is , cum  quo 
adum  eft  , debeat  condemnari.  Sed  & in  ftridi 
juris  judiciis  ex  relcripco  divi  Marci  > oppofita  doli 

. neali 


gefdjieben;  oDcr:  3ie  l)at  jroac  eirt  $au|}  etnnebroct>t  / btc 
«JJiann  abecijafbielbartnherbauei , Da  fahe  bec  Judex  auf 
ber  grau  unb  bes  «Dianius  Petitum.  £r  fprad)  ••  f£S  foti  bt* 
jaljlct  rcerbe» , abec  ntd?r  auf  eintnabl  / foubernbima,  trima 
die , es  tmif  liem  gjianne  gelaffen  tuerten.  ©oletur  gt* 
flait  faben  nun  bicjKomcr,  baUinbiefer  asione  rei  uxorias 
meles  oorfomitten  fonte,  fo  Dec  3rau  fefcablid) trxice.  £)a» 
l)«e»  fagien  fit , Die  5rau  folte  fjd>  ijjren  dotem  ftipuiiren  laf» 
fert  fomun.  @tfd)aiK  DicfeS , fo  n>at’  eS  fo  Dann  eine  adio 
ftridi  juris , CS  «tSiirbt  feine  Exception  admittictt, 
fonbcrn  Det’  5J?0nn  tttufle  dotem  fimpliciter  fine  die  mi<D«C 
befablen.  3)ie  roenigilen  fjaben  eineti  retDteu  Concept  de  a- 
dionibus  bonae  fidei.  Ubi  Praetor  feribebat  in  formula 
Ex  bona  fide , baS  tDOC  adio  bonae  fidei  j ubi  non  ita 
feribebat , ftridi  juris  adio  locum  habebar.  Harc  mul- 
torum e<t  fententia.  Alii  vero  putant:  JJieQuinteffenz 
con  b«c  adione  bonae  fidei  & ftridi  juris  bcfi<l)f  batimicn, 
IBCnil  adiones  formularii  lodfen  ; flUtM  eS  1)0110  aiKfjBRis- 

sonius  gerwefcn  / ba|;  befonbere  formulae  gciBcfcn  beo  bec 
adione  emti  , locari  &e.  fllfO  fdflt  biefeS  tt>C0.  CBicll!tet)C 
i(l  biefeS  pro  principio  anjunebinen : SBenn  id)  nid)l  pr*- 
ftatkones  pcrfonales  envifagiren  fan , fo  ifl  (S  adio  bonae 
fidei.  Acosta  bai  fd)on  etroaS  gefetien , unb  ilunb  er  in  bert 
@eban<fen , dari  plures  adiones  bonae  fidei,  quam  if. 

t»eld)«  i)tec  fpecificirei  finD  i 3d)  bingegen  Diti  bec  Dlet;nung/ 
plures  non  dari.  (£ r l)oi  gar  gemeonet , mon  fbnne  Mu- 
tuum barunter  red)nen  / roeU&eS  abec  falfd)  i(t.  Slnbere 
Pneftationes  ge()bcen  nid)t  ad  naturam  mutui.  3)0$  i)0i 
Alex.  Chassan/€us  in  Paratitlis  ad  Codicem  0(tl  beflen  g t* 

faffet-  91un  fraget  ftcb  eS:  Ob  fte  beo  unS  nod)obtiniren? 

Coccejus  fagtt;  £>cbent»irbie  adiones  bonx  fidei  Ollf  , fO 
ttcrffen  roic  ia  oielcS  oom  Jure  tibern  $auffen.  <£c  meonet , 
es  babe  eitie  Cacoethes  Dic  neuen  Dodores  eingenoumten,  unb 
id)  fdwere,  baperftenicbtoerflanben.  2inbcre  , Die  laxio- 
res finD , fagen , fic  rorimi  nid)t  tnebr  in  ufu , toeil  mir  fei* 
neti  Judicem  pedaneum  bdttm-  UttD  Dicfc  ICeffetl  eS  Cbett  * 
aud)nid)i,  unbbot  (Te  beSroegen  Coccejus  f«br  qe|lriegelt, 
weiinerfoflej : ©Inblbic  flleitbb^  Judicis  pedanei  & Prae- 
torii 
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mali  exceptione  , compenfatio  inducebatur.  Sed 
noftra  conftitutio  easdem  compenfationes , quae  ju- 
re aperto  nituntur , latius  introduxit , ut  actiones 

ipfo 

toris  beraubet  / fofinD  bod)  nod)  bic  Materialia  oorbanben. 
iDarill  l)attt  CUd)  Coccejus  «d)N  Vuitejus  in  Comm.  ad 
Codicem  bat  bicfe  «Dleonung  fafl  nod)  atn  befleri  defendirci , 
ob  id)  ibm  qleid)  l)itrin  (cincti  (Blauben  ba>mc(Te-  €t’  faget : 

Si  non  ftipuleris  de  ufuris.  fo  fticgflbU  ja  and)  fCtOC  JC. 
51lfo  iil  ia  roobl  nod)  cincDifferenz.  ^d)  boltt fcbc  Diei  auf 
Vultejum,  abcr  inbctn  Uunct  bat  cr  ti  ntd)t  red)t  penetricct  5 
beti»  «saarnicbtutibiflig/ba^biciRbtnccfagtcti:  SBBercon- 
trahircn  I*ifl  Hteraliter  Obtf  verbaliter,  bct  fod  bcr  2TfatUC 
bej  Contradis  qcmdfi  contrahiren  / obec  ba$  anbcreanbcfa* 
gcn.  Siber  bic  ©eutfdjen  babcnmit  ibrcn  Seuten  iiicfjt  fo  Der# 
fab«n,  fiebaben  aud)  feinc  Sormul  qebabt,  ober  fo  gcttaii 
9Jd)t  gebcn  Ibnncn.  SBicfoutenircncinLibeii,  nwnierjtd) 
nur  nid)t  fclbft  contradideet  / ba  bingegcn  bic 91om?t  felbige$  * 
dentibus  jerrijfcn  bdtten.  SEBit  laiTen  tl  qclten , roenn  nit 
nue  toiflcn  , roaS  cr  t)aben  roia  / bcr  Judex  fommt  ibm  iu 
4>ulfft.  2Bir  tfubirtnbarauf nid)t  fo/  roic  bic  fflomer.  £>a  r> 
BtnbciffcteSretbt&onmtf/  aicJoH.  Simlerus  faget  »oti  ben 
©cbacusern:  Da8?«6mifd)e9Icd)tf<t)n)oblfubtil  / abcr  ooc 
bic  ©tbroti^ct  fcbicte  ti  fid)  nid)t-  2l*fo  ftnb  afle  biefc  Diffe- 
renticnfubnl , abec  fie  baben  (einenSflufrn,  man  bdftt  beti 
^CUtCfl  CX  bono  & aequo ; toir  nebmtll  (i  JuroeilCR  ftride , 
jurocilcn  laxe , abcr  plane  aliis  de  caufis.  9lun  fati  ttiatl 
aud)jcbcn,  ba^cSnicb^bsiff^  wennctlicbefagen,  Dieadio- 

n es  (Iridi  juris  tudrctl  fo  »Ul , atf  adiones  formulariae. 
£)Ctinbil  adio  ex  ftipulatu,  cujus  in  hoc  §.  fit  mentio, 
baurtC  ia  nod)  tempore  Justiniani  , bct  bod)  fonfl  OllC  5oC* 
it ttln aufgebobcn.  ©or  biefim  roar  bic  adio  rei  uxoriae, 
i.  e.  ba  bie  §rau  fonte  dotem  petere,  bonae  fidei.  3>a  burff* 
tc  bod)  bct  Judex  auf  bic  Exceptiones  mariti  >JJd)t  gtbcn/  ba 
man  fonfl  in  adione  ftridi  juris  OUf  nid)t$  OC^tCt , v.  g. 
erfagtC/  bic  Srau  batte  malos  mores  qcbabt , ego  impen- 
fas  in  res  dotales  feci.  Item  bet  ©latltl  batte  Da$  bene- 
ficium competentiae , unb  fag(c : 3d)  biti  artu  / unb  far* 
c$  nicbt  auf  cinmal)l  ^crauS geben-  $)cr  Judex  pedaneus gab 
auf  aUeS  3ld)t/  unbe$  foiuc  nad)  ©efcbaffenbeit  bcr  £>inge 
' fitfd)tb<n,  bajiec  ibr  n>ot)l  gac  quadrimum  gegeben.  £>ar* 
«iis  fttb«  man,  bafi  ft«  bon*  fidei  flcroffen-  £)iefe  Adio- 

neni 
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iplo  jure  minuant,  live  in  rem,  live  in  perfonam, 
live  alias  quascunque  : excepta  lola  depofiti  adtione, 
cui  aliquid  compenlationis  nomine  opponi,  lane ini- 
quum eile  credimus  : ne  lub  praetextu  compenlatio- 
nis depofitarum  rerum  quis  ex  adtione  defraude- 
tur. (z$) 

De 

nem  s;W1  »er©irfft  ber  Imperator  , URb  Oet©e(bfefe  |]f  tnit 
bt r Adtione  ex  ftipulatu  , rDClttJC  pinguior  |il  , ob  gldd) 
ratione  mariti  {(JHiininer*  5)0Ct)|CSgte  Ott  Imperator  , b<l| 

audjcer Maritus  br^roeilen  bieftnlSoctbeil/  bi|iroeilen  batec 
ben  dotem  jii  beial)lcn  berfprodjen , unb  bod)  mrfjt  bejaplet , 
fllloberroinuerfuinueinaribec.  gr©ar  einhercifcundus, 
unb  ©olteafUI  flitglicb  macbtn,  barpi  &at  feinc  ©emablin  biti 

contribuifCI.  t|l  i©CC  paradsx,  Dgjj  jtt  foQ  bona:  fidei 

fcgn/  fed  fiat  pifeis.  DortUbatetl  nad)  feinec  SDlepmmfl 
nid)t  pro  arbitrio,  bennetfagtt:  DieAdtio  rei  uxori*  ©g^ 
re  ceno  bona:  fidei,  olfo foruc auc|> bief« bafur pa^tren-  ‘JU* 
Ici  Emolumentum  in  adtione  rei  uxori*  fo(J  in  adtionem 
ex  ftipulatu  transfundifet  fet)R , UnDjlefOlIfclgfitb  plenior 
Jbecfcen-  ‘Die  grati  l)aite  t iefe  Avantage,  bajj  fic  ni<t>f  ein 
3abrn)flr(cn  burfftei  Unb  eben  babutit) , bapoie  actio  rei 
uxori*  annihiiiret  rccrbeti  / gaberbergran  tine  adtionem 
ex  ftipulatu  / ©enn  jie  gleid)  nid)t  ftipuiiret  fwte. 

Ibat’  Ibicbtr  Paradox,  getner  tc  etn  neu  Privilegium 
batiU/  bofbiegeautacitam  hypothecam  in  bonis  mariti 
baben/  IinbfiQtn  Creditoribus,  etiam  anterioribus,  h.  e. 
illis  , qui  ante  dotem  illatam  creditores  fuerunt  , tDt* 

gejogen  ©erben  fofl  j roclc&es  f«br  abfurd.  Darmn  bai  aud> 
bielelmgrantfmtbnidjtftafi/  biti  ©enigee  in  ben  sj}romn« 
$en,  ©o  (it  notbibtejuraftatutariababfn.  3)Ianfage(Daa 
ber,  bieTHEODORAfujcbtn  baran  Urfarbe , penn  oerSfap» 
fer  ©ar  uxorius,  ©ie Paganinus Gaudentius,  Prof.juPifa, 
de  fufliniano  uxorio  fagei  , Da  tt  GUCh  Pitfc  Quaeltion  b;^ 
briliqet-  Conf.  Guil.Maranus  de  impenfts  in  rem  dotalem 
fattts.  Autisros,  cin  OieapoliianifctKr  jurift/  batebenfaQ* 

BOII  biefer  Materie  de  dsttbus  & de  acitone  rei  uxoria  gc* 

* fdirieben,  unb  einenganQen  indicem  gemant,  bfl  et  oie  Ra- 
tiones gegeneinanbetbdll. 

(18)  S®0bcr  Judex  arbitrirenfoH/  baUtUjfcili©eo  Obligatio- 
1 »e*pp$gnbenf«0fl/ quid  hic,  quid  ille prjcftare  debeat.  <££ 

- * ' ' " : - * iit 
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De  aBionibus  arbitrariis. 

$.  J i . Praeterea  quasdam  adiones  arbitrarias , id 
eft , ex  arbitrio  judicis  pendentes  , appellamus , in 
quibus,  nili  arbitrio  judicis  is  , cum  quo  agitur, 
adori  l%tisfaciat  : veluti,  rem  reftituat,  vel  exhi- 
beat , vel  folvat , vel  ex  noxali  caula  fervum  dedat, 
condemnari  debeat.  Sed  iftx  adiones  tam  in  rem, 
quam  in  perfonam  inveniuntur.  In  rem  : veluti, 

Publi- 

iUoficrfalld),  bafjba  flleicf)  citu  adio  bona:  fidei  f<l)  , ubi 
aequum  & bonum  refpiciendum  ett  a Judice.  Bona  fidei 
totcb  biec  tem  dolo  opponirei  5 bentiber  dolus  t|i  auc& 
in  contradibus  ftridi  juris  DtrboUtt.  Bona  fide  judicare 
fyciffet  integre  fecundum  intentionem  contrahentium  judi- 
care. 3>a  mati  nun  afleg  integre  interpretirM , fo  mujj  ab 
(er  dolus  roegbleiben  g&ur  ifl  Der  Unterfcbcib  , bag  in  con- 
tradibus bonae  fidei,  e.g,  in  emtione  venditione,  btt 
dolus  ipfb  jure  rueggetban  ©icb,  i. e.  plane  non  admitti- 
tur. Judex  pedaneus  fonte  dleict)  D0C|lct)  de  dolo  co- 
gnofeirtn , njclctjei  tr  in  Contradibus  ftridi  juris  tlidU  tljUtl 
fotlte-  Dcnn  j-  6-  in  ftipulatione  fotltt btC  Judex  pedaneu* 
nict?t5  tjinju  tiocb  baoon  ti)im > bennadcS,  roa$  in  ftipula- 
tionegtfagttlDirb,  gtfd)itl)tt  folenniter.  QUlfbiefolennia 
leftnneti  roic  un$  »oct)er  i baber  ber  Judex  pedaneus  bite  bloji 
duf  bit  Verba  jubet , unb  ber  tine  betrooen , fo  tnu|i  bic 

exceptio  doli  fdb|f  coram  Praetore  proponirtt  IBCCbtII.  Mu- 
tuum abcriUaudb  citi  Contradus  ftridi  juris  i Dctltt  ifl 
unilateralis  contractus,  j.  (£•  bu  Ul)IU(l  mic  too.  f{.  de- 
difti , Der  Contract  ifl  Da , bu  bifl  mic  jetjo  ntcbtS  mebr  fc&uU 
big  > ber  debitor  i|I  nutl  in  mora  fol vendi , bu  f0C&er|t  Del» 
IBtgtn  ufuras  Qu.  An  debeantur  i Refp.  negando.  J)j{ 
Mora  ttiaCbtf  nict)tS/  mutuum  eft  gratuitum  j btnn  t&entl 
er  cS  nicbt gratis  b&tegeben  irotlen  / fo  bdttc  ec  cS  ftcb  ftipuii- 
ten  foQeii-  QrStfeefetaber  nicbt  in  ber  natura  mutui  mitbein» 
ren,  unb barum  bie^  aucb bic  actio  Condictio  certi  ex  mu*  t 
tuo.  CBoc  unsBeutftbe  ili  biefeS  afles  ju  fututi , aucti  felbfl  ‘ 
beo  bentn  3tomernanfdmjli<t)  mcbt  gemeien  bifRe  rawocini- 
ten  gelernel  unb  phiiofopHiret.  2Bir judiciren  beute  iu  Xa» 

ge  par  tout  ex  aequo  & bono.  £)!(fefi  bett  Vult  ejus  f(t)0tl 

liniger SWajfengefeben  unbgefaget,  bap  «6  freulicb  beffer  fei), 
(WcliU  exprimivnj.  m fati  Cf  pr«tendirtn,  «bk  Ui<0f 
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Publiciana,  Serviana  de  rebus  coloni,  quali  Servia-  ' 
na , qux  etiam  hypothecaria  vocatur.  In  perlonam : 
veluti,  quibus  de  co  agitur,  quod  vi  aut  metus  cau-« 
la,  aut  dolo  malo  fa&um  cft.  Item,  cum  id,  quod 
certo  loco  promilliim  cft , petitur.  Ad  exhibendum 
quoque  actio  ex  arbitrio  judicis  pendet.  In  his 
enim  actionibus,  Sc  exteris  limilibus,  permittitur  ju- 
dici ex  bono  & xquo,  fecundum  cujusquc  rei,  de  qua 

■ac|Lim  » naturam  xftimare,  quemadmodum 
flCtori  iatisneri  oporteat,  (29) 

Quln- 

twgiffct  mari  eftras?  3u  Dem  fo  ijl  6«;  un3  Judex  mtD  MaUiZ 
liratus  «jnerity.  gjun fouc  ferner  amt  in  Den  Camradibu* 
bon*  fidei  Dft  Judex  bOl'  U(t)  Ol)IlC  Circumfcription  Del 
i «toris  de  Compentatione  erfenmn.  3.  i*  fiin  D in 

ioo.  3tJj>U\  ex  emtojitulDig,  tHllHire&enfo  Diei  ac  locatio^ 
ne -conductione,  Da  NlCD  ipfo  jure  cille  ©<&HlD  gegeil  Difi 
ana.ieaurgefjobeti.  £)a  l)tnge.;cn/  menn  Du  mirj  i£.  ioo. 
J2Plr* ex  ftlpnlatu  fdjtilDig  rodreft , unD  icDbir&irigegerifo 

DUl  ex  emto  , Dec  Judex  pedaneus  ailf  bal  ieljfCft  n ifitfahl, 

tc  fat)C  m ftipulationem  ait , Ct  TOar  formula-  adftridus, 

Dlg  eilDlllt)  Marcus  Antoninus,  UJlD  Mrt&m  Neratius  fub 
Had^ano  fflgccn:  fcl)  bod)  ()««,  Drt£  in  contrad.but 

""21  J"ns  Compenfation  ftatt  finDen  folje.  JVnrt 
gwy1 "Nf/TIUS  «atanglid)  menig  !J5ci)faff gtfiinDcti , fo  5«. 
fagi  D0(h  Marcus  , Dafj  Illati  in  quibusdam  contradibus 
ltridi  juris  aufbic  compenfation  reflediren  folle , Dod)Dafl 
het  5UagenDc  D0tl)eE  feine  Exceptionem  nominarim  oppo- 
nilt;  UtlDlim  D« Compenfation  anfll(f)C.  Justinianus  (iitlKl 
noc&roeiier/  unbfagte-  (5$  mag  eiti  contradus  ibidi  jutis  " 
«Det  bona;  fidei  fa)ll/  fofofl  Dot)  Die  Exceptio  Compenfa- 

tionu  jtatt  IjaDcn#  Dai  roar  roie&er  jus  novum  & aiiGuid 
irregulare.  ’ 

(29)  Vocabulum  arbitrarium  jft  ambiguum.  3Rrif  mA* 
neml^  ^fet)en , Daf  in  adiombus  bona:  fidei  ein  arbitrium 
Judicis  DeftliDlld)  / IDClrbel  in  adionibus  arbitrari»  audi 
Dorfommt , unb  man  fol$e  e&en  Delmcqeit  arbitrarias  a<nml 
net,  ^eil  Der  Judex  arbnnret;  fo  haben  Dide  Die  adiones 
bonae  hdei  mitDc  'ranisconfundiret , bieaber  hoihri*» 
NcrSMun.^  ;,1D.  Namin.fliwKbSjJ 
arbitratur  Judex  .emper  per  fe  & abfolute.  in  a» 

Clio. 
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Quinta  divifio.  De  incerta  quantitatis  petitione. 

§.  3 2.  Curare  autem  debet  judex , ut  omnino» 
quantum  pollibilc  ei  lit,  certae  pecuniae  vel  rei  fen- 

ten- 

Aiprubus  arbitrariis  mct  ita  dialis  , arbitriftf  tc 

IlUr  eventualiter,  nMltttKrreus  ni(J)t  pariftf,  bat)tt  gtflCt 
bi(fC$  arbitrium  ClUCt)  RittftCRt&tiU  ad  poenam.  Supra  di- 
xi, bafj  Dic  adiones  arbitrariae  aftiones  bonae  fidei  gentlt* 
t1(t  tt)trt)Cll , ubi  Judex  arbitratur  ex  aequo  & bono.  J)a4 
iflaber  tyiarbet:  fenfus  nic!)t , fonbern  fit  ftnb  l)icr  ftridi  juris, 
ttnb  t>aNn  il)ren  Stfonbtrn  fignificatum.  J^icroon  fommt 
UIIUII  de  pluris  petitione  ttmi  DOC.  ^>icc  6<tffct  adio  ar- 
bitraria, ubi  quidem  arbitrium  Jiifiicis  intercedit , JU« 
0lci(t  aber  bat  au S)  btr  Judex  bcbrobti-  ©irgleu&m  Adto 
1(1  geroefm  Rei  vindicatio  : Hanc  rem  meam  elle  ajo.  Al- 
ter refpondet ; Imo  meam.  Judex  pedaneus  cognofcebat 
faftum  & fententiam  ferebat  : Ego  arbitror,  tc  refti- 
tuere  debere  vero  domine.  Hinc  arbitraria  dicitur, 

< Obcr  cum  addito  : Sin  minus  , rogabo  Praetorem  , ut 
manu  militari  profequatur.  ©0  i(i  GUlO  bjt  aftio  quod 
metus  caufa  arbitraria.  Si  enim  metum  deprehende- 
bat injufte  illatum , prenunciabat  : Debes  reftituere , 
alias  quadruplum  perfolvas.  Adtio  quod  metus 

caufa  arbitraria  in  rem  feripta , Utlb  fati  n)i(bcr  jtbctl 
ongcflerid  aerben,  qui  rem  meam  metu  extortam  pe- 
nes fe  habet.  SBtntl  (1*111111  blC  @fl(t)(  adfimplex  decre- 
tum reftituint,  fo  &atb(C©tr(it  (in  0lb(,  unDbtt  Judex 
arbitrirtf  nid )1  in  majus  , in  pejus , in  poenam  utlb  in 
quadruplum,  fj(D0C  b(C  5C(fl  fi®  BXifltrt  / &U  Sa®(JUre- 
ftitui«n,  alsbennbtifreteSerfilict) , ecfoUatf  tui  Latro  an* 

JufrtKn  rotrbeu.  3)aji  man  fte  arbitrariam  gcrutinc^  foabe  id) 
n cincc  Dijfertation  de  efficientia  metus  Cap.  ult.  CCfldftf* 
Frakc.  Balduinus  3(Hotomankus  in  Comment.  hoc  opti- 
me expofuere.  2)jc  Atftio  bona:  fidei  bUibtt  Ctlfo  CiltC  ar- 
bitraria, fo  ftrn  bcr Judex  arbitriiTt.  SERait laflc abtrnun 
arbitrium  n)(0 , fO  1(1  libat  bUf^lba^C,  quod  judex  etiam 
in  arbitrariis  arbitretur,  fed  tantum  eventualiter,  ni®t 
ab  initio  , R}i(  in  aftione  bonae  fidei.  In  aftionibus 
bonae  fidei  Judex  non  arbitratur  Pmtoris  autoritate, 
bene  tamen  in  aftione  arbitraria.  ©»  ifi  ailCt> , ®te  ob(H 
fli&atfy,  bl(ie*  yjaikrn  (jfltatfio  arbitraria  i ^CtU)  IDenit 
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tendam  terat ; edam  li  de  incerta  quantitate  apud 
eumadumd  (30)  „ , 


De  pluris  petitione . 

$.33.  Si  quis  agens  , intentione  fua  plus  com- 
plexus fuerit,  quam  ad  cum  pertineat,  caufa  cade- 
■ ' bac, 

t)tr  Pollellor  ni(t)t  flldd)  reltituiret  / tunc  condemnatur  ad 
praedandum , quanti  mea  interfit,  & ego  juro  in  litem. 

Dtillt  fignificatio  a&ionis  arbitrariae  fotlltnt  00C  illOtC 
aftrone  quod  certo  loco,  t>«  Ipirb  ail(&  JUtWtUn  arbitra- 
ri3 gtnentiet,  mCH assamus  unD  Fjsbkotti/s  inepnen,  Da 

(ItlCT  Dtrfprocfcen  / certo  loco  ju  jai)UlI/  fidem  vero  con- 
ventroms  non  implevit,  Oi)«Cd IMC  Die  ©a(&e  ili  $CKU* 
fqjflfft , alter  vero  non  adfuit;  Da  fonteict) fiagetl , quanti 
mea  interfuit , auf  Diefe  Exception  mii|Ie  Der  Judex  peda- 
neus regardiftii , fjitc  i|i  fthic  formula  oorbau&en , fonDcr» 
Hop  aftio  arbitraria.  2B jr  (>C»bfn  (Uld)  aftiones  arbitrarias, 
bit  mifet  ex  inobedientia  , foilDtm  ex  perfidia  Cflffieftfn. 
P*®*  mutuum  i|]  ftriai  juris,  i#  ijabe  perfprocDen,  Dicft 
intdpiigjubejaljlcn/  n?ieD«Dal)inrommjJ/  binitbnkDiDa, 
Duiriffil  mub&ernacDm#am&ufg  an,  nnD  foroerti  es  oon 
mir,  «nD  glet(t)n)p|)l  l(t  Diefec  Contratfus  ftrifli  juris,  iinb 
' wcfprodjeii  roorbtn  / m&ipjig  ju  bejotytt.  SedRefp.  r>(C 
debitor  ift  nicfct  nait)  1'eipjtg  gtfommcn,  Der  Creditor  Dane 
ba  Avantage  DflDOn  atijabt  / & fic  non  ftatim  ab  initio 

eft  adio  arbitraria,  fonDern  metinDec  JKicJjtcr  Danufominf- 

fo  arbitnrtetr  ex  paft  fatfo  de  intereffe  prseftando  Credi- 
tori , autoritate  tamen  Praetoris.  UnD  fo  1)1  (S  vice  verfa , 
»ennjtpar Det  Debitor,  iiicdt aber  Der  Creditor  jn  geipjig  ge« 
Ipcftn  i Et  tunc  arbitrabitur  Judex  de  interefle  a Credi- 
tore praeftando  debitori. 

0°)  ©)•  DecImpera-oruufDit  fed?ffc  Divifionem  Adtionutn 
fommf , fo  bat  tr  in  f hoc  eingeftbalret , roie  ott  Jude* 
femt  Sentenuam  gcbett  foll-  Sententia  eft  decretum  , Dec 
eill  decretum  abfafen  fofl  / Qlllf  CfaiUft  certa  ratione  aba 
faffen-  Ut  ergo  accipias  , quod  tibi  abell  reapfe,  fi) 

iiw0  Die  gorberung  cicbtitf  fm  Die  alte n minee  mcett 
Darm  fo  Dari  / Dag  atjfb  fon|I  Der  ganije  fis  rocgfiti ; DaS  roac 
emt  groffe  Afperiiat , meiefte  fu  naitigcftmDs  pi  minuireti 
fiKDitn,  nxnigjlens  baoen  es  Die  imperatores  n<K0  unD  nacO 
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bat.id  Cft,  rem  amittebat : nec  facile  in  integrum  re- 
ftituebatur  a Pratore,  nili  minor  erat  viginti  quin- 
que annis.  Huic  enim,  licut  in  aliis  caufis,  cnula 
cognita,  fuccurrcbatur , li  lapfus  juventute  fuerat ; 
ita  & in  hac  caula  fuccurri  lolitum  erat.  Sane,  li 
tam  magna  caula  jufti  erroris  interveniebat,  ut  etiam 
conftantiflimus  e]uisque  labi  pollet , etiam  majori 
viginti  quinque  annis  fuccurrebatur  : veluti,  li  quis 
totum  legatum  petierit , poft  deinde  prolati  fuerint 
codicilli , quibus  aut  pars  legati  adempta  lit*  aut 
quibusdam  aliis  legata  data  lint  : qtne  efficiebant, 
ut  plus  petiiile  videretur  petitor,  quam  dodrantem: 
atque  ideo  lege  Falcidia  legata  minuebantur.  Plus 
autem  quatitor  modis  petitur  : re,  tempore , loco  & 
caula.  Re  ; veluti , ii  quis  pro  decem  aureis>qui  ei 
debebantur,  viginti  petierit  : aut  li  is,  cujus  ex 
parte  res  eft, totam  eam,  vel  majorem  partem  luam 
elle,  intenderit.  Tempore;  veluti,  li  quis  ante 
conditionem  petierit.  Qua  enim  ratione,  qui  tar- 
dius lolvit  , quam  lolvere  deberet , minus  folverc 
intelligitur  ; eadem  ratione,  qui  prarmature  petit, 
plus  petere  videtur.  Loco  plui  petitur ; veluti, 
quum  quis  id,  quod  certo  loco  ( libi  dari ) ftipulatus 
eft,  alio  loco  petit  line  commemoratione  illius  loci, 
in  quo  libi  dari  ftipulatus  eft  : verbi  gratia,  li  is, 
qui  ita  ftipulatus  fuerit:  Epbefi  d*re  fpondes?  Roma: 
pure  intendat  libi  dari  oportere.  Ideo  autem  plus . 
petere  intelligitur,  quia  utilitatem,  quam  haberet 
promillor,  li  Epheli  folveret,  adimit  ei  pura  inten- 
tione. Propter  quam  caulam  alio  loco  petenti  arbi- 
traria a<ftio  proponitur , in  qua  Icilicet  ratio  habe- 
tur utilitatis,  qua:  promiffori  competitura  fuillet , li 
illo  loco  lolveret , quo  fe  loluturum  Ipopondit. 
Quse  utilitas  plerumque  in  mercibus  maxime  inve- 
nitur: veluti , vino,  oleo,  frumento  : qua:  per  lin-  - 
gulas  regiones  «livcrlg  habent  pretia.  Sed  &c  pecu- 
. , ‘ ni*  . 
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nix  numeratae  non  in  omnibus  regionibus  fub  eis- 
dem muris  foenerantur.  Si  quis  tamen  Epheli  pe- 
tat, id  eft, eo  loco  petat,  in  quo  ut  libi  detur,  ftipu- 
latus  eft , pura  a itione  re  ite  agit : idque  etiam  Prx- 
tor  monftrat : ici  licet,  quia  utilitas  lo  1 vendi  falva  eft 
promillori.  Huic  autem,  qui  loco  plus  petere  in- 
telligitup, proximus  eft,  qui caula plus  petit:  utecce, 
li  quis  ita  a te  ftipuletur : Hominem  Stichum , aut  de- 
cem aureos  dare  fpondet?  deinde  alterum  petat : velu- 
ti , hominem  tantum , aut  decem  aureos  tantum. 
Ideo  autem  pius  petere  intelligitur  , quia  in  eo  ge- 
nere ftipulationis  promilloris  eft  elebtio , utrum 
pecuniam  , an  hominem  folvere  malit.  Qui  igitur 
pecuniam  tantum  , vel  hominem  tantum  libi  dari 
oportere  intendit , eripit  electionem  adveriario  : & 
eo  modo  luam  quidem  conditionem  meliorem  facit, 
adverlarii  vero  lui  deteriorem.  Qua  de  caufa  talis 
in  ea  re  prodita  eft  aCtio.  Ut*, quis  intendat  homi- 
nem Sticnum,  aut  aureos  decem , libi  dari  oporte- 
re, id  eft,  ut  eodem  modo  peteret,  quo  ftipulatuseft, 
Prxtcrea,  li  quis  generaliter  hominem  ftipulatus  lit, 
& Ipecialiter  Stichum  petat : aut  generaliter  vinum 
ftipulatus  lit , & Ipecialiter  Campanum  petat ; aut 
generaliter  purpuram  ftipulatus  iit,  deinde  (pecali- 
ter  Tyriam  petat ; pltis  petere  intelligitur,  quia  ele- 
. «ftionem  adveriario  tollit,  cui  ftipulationis  jure  libe- 
rum fuit,  aliud  lolvere,  quam  quod  peteretur.  Quin 
etiam  licet  viliflimum  lit,  quod  quis  petat,  nihilo- 
minus plus  petere  intelligitur  : quia  fxpe  accidit,  ut 
promillori  facilius  lit  illud  folvere  , quod  majoris 
pretii  eft.  Sed  haec  quidem  antea  in  ulii  fuerant  : 
poftea  vero  lex  Zenoniana  & noftra  rem  coardlavit. 
Et  li  quidem  tempore  plus  fuerit  petitum,  quid  fla- 
tui oporteat,  Zenonis  diva:  memorix  loquitilr  con- 
-ftitutio.  Sin  autem  quantitate.’,  vel  alio  modo  plus 
. ...  F f f '3  : fue- 
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fuerit  petitum  ",  in  omne , ii  quod  forte  damnum  ex 
hac  caufa  acciderit  , ei,  contra  quem  plus  petitum 
fuerit,  commiila tripli  condemnatione,  (iicutfupra 
diximus)  puniatur.  (31) 

. '<  De 

0 i)$i(l©irbgct)cmbclt  de  plus  petitione  fo  tt)ol)l  ratione  An- 
tiquitatis , fll$  tl)fl J bdDOn  tempore  Justiniani  juris  gctocfcn. 
^6  ifi  cincm  em  33erDruf,  ©tnn  citum  mc[)t  crttgefbrDcrt  roicb, 
olscrfd)ulbiqift,  cgociDwjfctihi,  bapetibiibctrtegcrHDifl 
unb  fuccinfglng  bai)cccs  cbenolimfo  fdxuffgcabnbci 

IDUlDC/  ut.  fi  quis  plus  petierit,  toturo  amiferit  pra- 
eeam. BcSrceqcn  jener  bet)  bem  Pi.auto  faget : Utinam 
plus  peteret  teruncie.  0i  lCt)t>er  3«if  N BMU  C?  fo  gCIUW  tliC^t 

meor  genommen-  ^gtjtt)ubaflb<caufDitrcrlct)5Bcif«  / ba£ 

mtm  fdgcl:  Plus  peti  ,:  aH  0 Ke  plus  petitur  , IDUItl  1(6 

!•€•  bret)  Mulbig  bito  unb  Der  atibecefocDeii  funf.  Item 

in  rei  vindicatione  fi  totum  fundum  petis  , cum  tan- 
tum portio  debcaiur  2)  Tempore,  e.  g.  tDTrtn  i(J)  CCfi  <Ulf 
Michaelis  ju  }fl|)lcn  OCrfprOC&tn , unt>  bd  Creditor  fOC&Cll 
t5  8-  '100$ctt  c{)cr.  Item  fi  debeo  fub  conditione  , tu 
pure  petis.  Qui  conditionaliter  debet,  nondum  debet. 
E.  lioc  cafu  plus  petitur.  |)  Loco , e.  g.  ©CUU  id)  C$  ttl 

^ambacg  ju  bcja&lcnoetfprodicn/  imbbufocbccH  cSBontnic 
in  *>atle  ein-  4 ) Caufa , e.  g.  ©enn  id)  bic  a.  ®imcc  2B«n 
in  genere  ocrfprodjcn  t>aDe , ba  bie  EleAio  bct)  mic  flcbci , 
i*  oie  fur  Bcin  geben  ©ia , unb  bu  ©olttjl  £icolcc»  obee 
Sibcimifficin  Di  11  IHtl  f>abert-  Item  fi  tu  mihi  debes  aut 
Stichum  , aut  Pamphilum  , ego  peto  Stichum . tum 
plus  peto,  quia  jus  eligendi  tibi  adimo.  Si  quis  ho- 
die pius  petit,  Jq bat  c$  ©citccnidltSjubcbcutcn,  aW  bap 
bic  5?l.iqc  gcdnbert  roetCieti  mu(?-  SOBic  benn  fd)on  ju  Justi- 
niani 3<it,»n  bci  Rigor  nid}t  mcl)i  fo  fd)«iff  nwr , unb  ex  cv«- 
ftautionc  Zenonis  C$  l)i(|Tc  / bag , fi  quis  cempore  plus 
petierit,  d IlOd)  «110101)1 fo  lang  roarien  mufle , duplicaba- 
tur tempus.  Si  quis  re  plus  petierit,  bCllilUilC  bdS tri- 
plum bcjiljlcn,  ©cil  cr  mid)  in  bic  5foflcn  ©cgcnbcr  @pon 
luln  gcbrocbt-  3Benn  abee  ciner  nnn  fo  cigcnilid)  nid>t  ©iitfc/ 
©ic  Dici  ibm  bcr  anbcic  fd)ulbig  fetj,  unbcc  gIcid)©o[)l,  fi 
pius  peteret , |lcafff<iaig  toccbcn  Ionie  / fo  fcagtc  cc  beti 
reum  , fi  eum  apud  Judicem  confpiceret , ©ic  Dill  CC 
il)mfd)ulbigf(t)?  unb  bratbtc  iftn  olfo  bal)in>  ut  confitere- 
tur. £i«bon  &ci&m  ©ic  cincn  cigcncn  Situi  m PandeBis  de 

Inttr - 
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De  Actionibus. 


Szj 

De  minoris  fummx  petitione. 

§.  34.  Si  minus  intentione  Ilia  complexus  fue- 
rit ador,  quam  ad  eum  pertineat:  veluri,  fi,  quum 
ei  decem  aurei  deberentur,  quinque  libi  dari  opor- 
tere intenderit : aut  li,  quum  totus  fundus  ejus  clfet, 
partem  dimidiam  luam  ellc  petierit':  line  periculo 
agit.  In  reliquum  enim  nihilominus  judex  adverla- 
rium  eodem  judicio  ei  condemnat  ex  conftitutionc 
divx  memorne  Zenonis.  (31) 

Si  aliud  pro  alio  petatur. 

§.35.  Si  quis  aliud  pro  alio  intenderit,  nihil  eum 
periclitari  placet,  led  in  eodem  judicio,  cognita  ve- 
ritate , errorem  fuum  corrigere  ei  permittitur  : ve-  / 
luti , li  is  , qui  hominem  Stichum  petere  deberet, 
Erotem  petierit : aut,  li  quis  ex  tellamento  dari  libi 
oportere  intenderit,  quod  ex  ftipulatu  debetur. 

Divijto  fexta  de  peculio . 

§.  3 6.  Sunt  prxterea  quaedam  adiones  , quibus 
non  lemper  Iblidum , quod  nobis  debetur , perlequi- 
, ' mur : 

Jntemgatiimbut  injure  , h.e.  pro  tribunali  Pr*toris,/V- 

titndts ; aat>a  expifdrit  mati  ertf»  atfdnn  flagtebtc  A- 
&ot.  Multi  nefeivere  , quid  fiat  ex  interrogationes , 
unt>t>a&cngenm)mt,  ei  rodeen  fottrie  unfere  Politiones  gts 
tDtfefl»  Vid.  Guil.  Marani  Varatitla.  SDie  5>£Ulf(t)ert  IDllc 

flcn  oiim  t)on  bttlem  aQm  ni$tf.  Qti  mdc<  aber  gui  / m im 

t>!<  Poena  plus  petitionis  introducite!  nJUCDt  / tj)(il  biele 
Debitores  battlil  I1UC  if)K  Creditores  limXtUlt  vexiten  / fttlD 
t»en  Crocei  offtauf  Die  (ange  93atic£  fcfoiebeti.  Stryck  hat  ge* 
mei; net/  manfonnecimnex  officio  flraffeti  ratt  emtrllcmert 
Poena,  ®eil  ^ HUC  ad  prolongandas  proceffus  ${nlaf;  gcflf. 

(31)  Si  minus,  quam  debebas,  petierim,  baSftatttlt  tttic 

nufcts , id)  Ionie  meinen  errorem  aiicgiren  unb  corrigiren. 

Judex  fupplebat , quod  deerat,  fo  aucO  (lattt>afte/  fi  quis 
aliud  pro  alio  petierit ; tunc  enim  etiam  error  carri-; 
gebatur  fine  poena, 

fff4  (ii) 
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111111  • ^ podo  iolidum  perlequimur,  modo  minus : 
utecce,  ii  in  peculium  hlii  Icrvive  agamus.  Nam, 
jj 11011  niinus  in  peculio  fit,  quam  perlequimur,  in 
iolidum  dominus,  patcrvc  condemnatur  3 li  vero  mi- 


nus inveniatur , catenus  condemnat  judex,  quatenus 
m peculio  fit.  . Quemadmodum  autem  peculium  in- 
telligi  debeat,  iuo  ordine  proponemus.  (33) 


De  repetitione  dotis. 

§.  57.  Item,  fi  de  dote  in  judicio  mulier  agat, pla- 
cet catenus  maritum  condemnari  debere  , quatenus 
facere  polfit : id  elF,  quatenus  Facultates  ejus  patiun- 
tur. Itaque,  fi  dotis  quantitati  concurrant  Faculta- 
tes ejus,  in  Iolidum  damnatur:  fi  minus,  in  tantum, 
quantum  Facere  potefl.  Propter  retentionem  quo- 
que dotis  repetitio  minuitur.  Nam  ob  impenfas,  in 
res  dotales  lactas,  marito  quali  retentio  contcila  eft  : 
quia  iplo  jure  necdlariis  fiumptibus  dos  minuitur,  li- 
cut  ex  latioribus  Digeftorum  libris  cognolcere  li- 
cet. (34) 

De 


0?)  -Dtc  fed) fie  Divifio  Aflionum  gtljti  »oii  biefem  §.  bif 
ju  €nbe  Des  Siiul$.  gi(bt  nemlicb  tiitige  Adiones , qui- 
bus non  femper  folidum  , quod  nobis  debetur , confe- 
rimur: 3n  Dtefctn  $.  roirb  folgenbcc  Cafus  tradim ; £itt 
?8fllergie6t furum (gol)n  (in  Peculium,  Der  Filiusfamilias 
flbtcttir&micfdnilbig,  Da  tfl  Der  *8atec  qebalten  / quia  vo- 
luntate fua  mercaturam  fecit,  btn  Creditorem  fitiifami- 
lias  ju  Dejat>(cn  , fDClCf>eS  fllld)  Der  dominus  in  peculio  fervi 
tbimmuf/  bwtbtgceniibr  nxiur,  ais  pecuiiotenus.  j)a# 
J)(t  fan  (I  fommen , bap  tin  filiusfamilias  mir  1 00. 3ttl)lc- 
Idmlbigifi,  idKritgeabti'  ex  accidenti  md)t  mcl)t  / ais  $0. 
»cil  ba$  Peculium  ociter  iur(i<t>«.  SEBart  afc(r  bai 
Peculium  locuples  gdDtfeil,  fo  l)dtt(  id)  ft(t)lld>  Gll(«  UtlD 
sn  foltdum  befonrami.  J?iec  Ixiffd  (S-;  5Barmn  t)a|I  ou 
f iirtbtbtjffriiatbgtfragd,  n>un>iitDa$ Peculium  iauge? 

(J4)  ©Uidu^ldiafftnbtii  lx»  egaiubmitbtr  repetitione  do. 

DHW  ba.  D{t  Justinianus  Die  aflionem  rei  uxoriae  tt)i( 


I 


De  AdjroNiBUs. 


$zs 

. ■ v ~ - ■ ' 

De  acTtene  adverfus  parentem  > patronum  ,f ocium 

£•?  donatorem. 

,,  j.  38*  Sed  & fi  quis  cum  parente  luo3  patronoVe 
agat:  item,li  locius  cum  locio  judicio locictatis  agat: 
non  plus  actor  conlequitur  , quam  advcrfarius  ejus 
facere  poteft.  Idem  cft , fi  quis  ex  donatione  iua 
conveniatur.  (35)  • • De 

D(C  aiiione  n ftipulatu  mifeirci , fofolieSDod)  aut&  fom* 

meu  / DapDic  -iraurourcflift)  rociiiflec  bctoinmt/  ais  fte  (in» 

flebrad)!  I>at.  3-®-  Der  fundus  dotalis  [fi  2000.  gjtblr.  / 
aflem  D«r  ifHanii  l)«t  soo.obtr^oo.gtiblr.binftp  otrbauef, 
fo  IDirb  DitftS  decourtiM,  Cat)CC  fl'i(9t  fle  b(n  fundum  re 
vera  !li(t)[,  IDt<  jtC  ibn  cing(brad)t/  tantum  reftituit  vir, 

' quantum  poteft.  Apud  Romanos  folennia  erant  divor- 
tia , Da  fonte  (Soffi  gefcbefan/  Dcr3)?anti  baite  Das  benefi- 
cium competentiae.  ©aS  3®Wt  Competentia  fleb(t  mt®£ 
I injure,  fotibew l(t (in  terminus  in  foro  receptus,  (Jiw* 
fl(fOnt(nilid)l(rrail)(n  , roarum  Competentia  in  ufum  gt* 
fouimtn-  2l0ein  nxilDtr  SJiami  mct)t  roettee  gebalten , al$ 
in  quantum  facere  poteft  , fo  brac!)t(n  Die  ©eU!fd)en  juri- 
ften  Das  5Bort Competentia  auf.  Hornius  in  Dijfert.  de  be- 
neficio competentia  f)at  tDOflcn  JCigen , pluribus  id  benefi- 
cium elfe  tribuendum.  Q5ci)  Der  repetitione  dotis  l)d|f(t 

cS : SEBarmn  Dat  fltb  Die  $rau  n«br  befjer  gebalten  ? locites 
flut  nuite  rotntt  es  nort)  fo  ttdre.  jit  Der  neuen  cBdttfifctxn 
Procefs-  OrDnUlig  l>at>en  fie  es  lefjo  fO  gemant-  Justinia- 
nus aberfagie:  ©te$rau  fofi  ibres  Dotis  tseqen  metu  aueui 
Die  adionem  exftipulatu,  fonoecil  autf)  tacitam  hypothe- 
cam in  bonis  mariti , utlD  DflS  jus  praelationis  bnbtll,  toel» 

d)(S  lentere  cici  unbiQigtS  init  ftcf)  fubret.  ©enn  i-  6.  ©tc 
aBaimroirDieoo  gtiblr-fcbulbig,  el>e  er  geb(t)ra(bet , unD 

Da  batD(C Creditor  fid|)  in  bonis  debitoris  hypothecam  C(C' 

fcbceiben  lajen.  StitbtS  Deflo  nxnigcr/  roann  Der  SOlann 
ftirbt,  greifftbit  $cau  nacb  DeuOuKcn,  unD  nitmrn  jure 

praelationis  t>0C  afldl  creditoribus  anterioribus  j{)t  tinges 
lra<tt(S  fott)  / toeld)(S  manifefte  iniquum  jfl , irie  ai» 
tein  Ant.  MATH.ti , fonDern  aucb  Fkanc,  Balduinus  geitu 

g(|.  Coiif.  quoque  Winckler  de  Theodora*  & Obfervat.  Ha- 

> ien/.  esgiltautf)  fold)(S  MtanoieUn  Orte»  in  ©euifcb* 
lanD  nitbt-  * i . 

0 S)  ©er  Cafus  in  Dtefetn  §•  ifl  folgwibc : <$$  lebnet  ein  Uber- 

F f f f tus 
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1 De  compensationibus,  *-  - 

§.  3 9.  Compenfationes  quoque  oppofitx  plerum- 
que efficiunt,  ut  minus  quisque  idofnlequatur,  quam 
ei  debeatur.  Nam  ex  bono  & aequo,  habita  ratione 

ejus. 


tus  feinCttl  Pdtronc  J.  (J.  iooo.SitjjlC-  Patronus  condemna- 
tur, utfolvat,  alletn  bcr  Patronus , mcnri  et  aflcS  bet)  Qcl» 
Iccunb$fcnningbejat>lcti  folic/  tm'icbe  nict)l5  ju  fcincc  Sub- 
fiftence ubcig  Ijabtn-  ©a&tro  excipi wicr  , ba&ccnic&ius- 
que  ad  peram  & faecum  excutite!  tDCCBCtlfoniK  / Uttb  t>abC 
tcfdmm  Liberto  Ot)HCbem  ein  arojfes  Beneficium  , IlcmlKt) 
libertatis,  CWitfcn.  ©IcittK  Exception  t)aj  bit  5BatCC  eon- 
tra  filium  creditorem , focius  contra  f ocium  f t focietas 
enim  cft  amicitia  , fraternitas.  ^CtltCDt  rtbet  tra&icCII 
«inanM*niit>ifo  I>or(  j batjer  Eticgt  bcr  Credi torfo  wcl/  alS 
fein  Debitor  bCKffikn  fan>  «C  I)ac  bflS  Beneficium  Compe- 
tentiae. ob  tnan  nun  fcboit  cigentlid)  mdu  rotiji , toacum 
McSac&ccbtn  biefmS&aincn  1)«*  auflecbap  Vitruvius  <g  in 
Dec  95<U1 ; JflMft  pro  proportione  (jcbcauCfott , fO  RHII  ttldlt 
bocj)  fo  oicl  bamir  anbeutcn , baji  bem  Debitori  nact)  fcincc 
Dignitat  unb0tanbfoDicl  jucutf  flclaffenwccbcn  muji,  a!8 
cc  folc&cnju  fwbccn  noitjig  Ijat , ©eletufeinem  DtnatoriawS) 
gu|Iaiitn  Eomim/  bcc  nacb  bti  $anb  in$  2l6nei)tntn  gcca* 
ibm.  ©cc  Donatarms  fan  U)tw  iu<tJt  aQe$  rtebmen,  cc  iji 
ia  fcin  Benefador , c*  Ridccnacbcc  bic  SBiUigfeit,  metm  a 
tf)tt  molle  bcjtcln  fltbtn  laflcn  , bacum  fan  cc  au$  i)6i)cc 

Ili^tflagCll/  alSin  quantum  facere  poteft.  ©icfcf»  Bene- 
ficium competenti*  abtC  ijl  cill  jus  fingulare ; benn  tiacft 
btm  jure  ftrifto  ifle$  mdU,  ba  mu|  aatf  bcjaljlct  tterben. . 
S*un  ijl  fttmc  bie  grage : Jfan  baS  Beneficium  Competent 
tiae  au^auf  anbcrc  extendi»!  IDCrbCII , i • <£•  auf  Clericos, 
Civitates,  Nobiles  &c.  Refp,  affirmando.  H)€nn 

H)it  bic  Principia  Juris  obfervitctl  tbOlJcn  , fo  fan  eg  DPtl 
btti  Doftoribus  nidjt  «cendicct  nxrben  / rotil  biefcroebcc 
Privilegia  §tbcn  / 110(1)  extendiccn  foittittl-  Conf.  Hor- 
nius dc  Benefio.  Competentia.  Slflclll  bUDoftores  mact)in 
bod)  bic  tncifitn  Extentiones  , nictu . Jioac  contra  legem , 
fonbcrncS  muji  cinFundament  injure  l)abcn,  unb  fan,  ba 
nunmffiro  bic  Doftoresfo  langunb  fo  offt  bacauf  gcfpiodjcn 
baben,  cnblidjroo&lctroaj  per  confuetudinem  auffommen, 

wicc«aud)in  bitfcmjaagcf^mifl-  ^ • , 


De  Actionibus. 


827 

«jus , quod  invicem  adorem  ex  eadem  caufa  profla- 
re oportet,  poterit  judex  in  reliquum  eum,  cum.  quo 
adurn  eft,  condemnare,  ficut  jam  didum  eft.(j  6)  ’■* 

- ' . De  eo , qui  bonis  cejjit. 

$.  40.  Cum  eo  quoque , qui  creditoribus  filis  bot- 
nis  ceflitjfi  poflea  aliquid  acquifierit,  quod  idoneum 
emolumentum  habeat,  ex  integro  in  id,  quod  face- 
re poteft  , creditores  experiuntur.  Inhumanum 
enim  erat,  fpoliatum  fortunis  fuis  in  fblidum  da- 
mnari. (37) 

TITU- 


SSJtit  fcer  Compenfation  Ijflt  egjjiefe  93ei»anbni|l  : Cetn- 

fenjart  hciffct  (igcmlift)  gcgtn  ctoanbec  abroegen.  2Ba$ 

compenfiret  rwrben  fofl  , UUlfj  liquid  f«Qn , liquidum  cum 
iliiquido  compeafari  nequit;  llliquidum  enim  nondum 
debeo,  ©ion  Kwfj  110$  ni<t)t  / ob  c$  n>al>r  tfl , mi  bec 
onbtre  anmity  praetendi»!,  bipes  flat  unb  beroiefen  roirb- 

Debitum  enim  illiquidum  non  eft  debitum  juridice.  (£$ 
muptSelb  fenn  / toal)cr muffen  anbc»  ©ac&cn,  bie compen- 
firet merben  foUen/  er|l  ju©elb  gcft&lagen  w>ect>cn-  -3-  g. 
gin  iefcec  ft«l)ct , aenn  mit  jcmanb  i°oo.  «Rttjlr.  fctwlbig 

1)1  ex  emtione,  ego  ipfi  fo».  ex  locatione  conduiftione, 

bap  eS  Dic  SBinigfek  erfoebert  / folcfjc  bacon  abjujuben. 

SJlUIt  fnqet  btt  Imperator  : ^EBenn  «infolt&ec  Debitor  gleid) 
in  folidum  jablet/  fo  empfanget  e$  ter  Creditor  beth  nid)t  i 
nam  ipfo  jure  tollitur  debitum , rtKtW  (I  liquid  ift  / Ullb 
mnpbcc  Judex  (Uld)  in  aftione  bona;  fidei  flllf  compenfa- 
tionem  fe|)en.  ©OOfl  t)«t  man  llictltS  attendi»!  i Justi- 
nianus obtr  bat  folebe  ouf  afltg  gejogen.  ©orbeingen  mu* 
fle  man  folcfje  f«i)lief),  a&ec  fo  balb  fie  liquide  tfi  / nicbt 
mei)c,  Da  tfi  er  in  dolo  0011  ber  3<tt  an/  minuuntur  ufu- 
r* : £)ag  aar  eor  biefem  nitbf.  ' r:  ' ! ; 1 

(?7)  £)ie  SRomer  mcful)«n  anfdnglitf)  miebec  bie  Debirores. 
bie  nicbt  foivendo  macen/febr  bart/ fie  nritrben  roie  ju 

jtneebftn  gtmae&ei/  fecabantur,  i.  e.  jiewurben  rcraudio- 
ai»! , unb  &ffcnrficf)  wrfauffiei , t»ie  nict)f  aflein  Bynkers- 

hoeck  in  Obferv.  f ur.  Lih.  I.  Gtp.l.  fonbtM  UUCf)  f(t)0n  DOC 
v it)  tll  Georg.  Schubart  de  fatis  ]urisprud.  Rm.  ex  Gellio 
ni.  20.  'Cap.  X.  gejtigtl,  bap  baS  SBorl  Secare,  fegin, 

mc&t 
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TITULUS  VII. 

QUOD  CUM  EO, QUI  IN 

. ALIENA  POTESTATE  EST, 
NEGOTIUM  GESTUM  ESSE 
DICITUR. 

Scopus  ^ nexus , 

OUia  tamen  luperius  mentionem  habuimus  de 
adione,  qua  in  peculium  filiorum  fervorum- 
que agitur;  opus  eft,  ut  de  hac  adione  & decseteris, 
qua''  eorundem  nomine  in  parentes  dominosve  dari 
{olent , diligentius  admoneamus.  E,t  quia  , fiyc 
cum  fervis  negotium^geflum  fit,  live  cum  iis,  qui  in 
potellate  parentum  funt , eadem  ,fere  jura  fervantur ; 
ne  verbofa  fiat  difputatio  , dirigamus  fermonem  in 
perfonam  fervi  dominique  , idem  intfclleduri  de  li- 
beris quoque  Sc  parentibus , quorum  in  poteftate 
funt.  Nam , fi  quid  in  his  proprie  fervetur  > fepa- 
ratim  offendemus.  (i) 

D: 

ni(t)!  Dtetlfidlett  / fonlxcn  in  auftione  vendere.  ©Ott 
bitftm  Rigore  reucoe  cnDlitt)  abgcgangm , mtenro  tamen 
infames  hebant,  DencniUtigt» ab£C , qui  non  ex  dolo, 
nec  culpa  craffa  vel  petulanter  in  Slbnafimt  ll)fet' 
rung  gcfomtmn/  ©urbe  ex  lege  Julia  erlaubei , ut  boms 
cedere  pollint.  Flebile  hoc  erat  beneficium,  nihil  libi 
retinuit  ejusmodi  debitor.  Hnb  Ob  CC  M)0n  nicfii  infam 
«mcDt/  (o  ©ac  e$boib  «ne  Macula,  crimifie  cmen  gc©iffcn 
fcut  auffe^en,  fiefi  txfonfeers  fltiocu , nnb  bentiocb,  ©enn 

ft  ad  fortunam  pinguiorem  (<un , tquia  reyiviicebat  actio 
creditoruw  in  inieg#u|ti , ita  ut  folverct  intqgre  quod 
adhuc  reftabat  ex  integro)  n<tCf) UOb nod)  id*  quod  face- 
re poterat,  btjafilen.  Hadrianus  b(U  fiflbctl  ©Oll«n>  mail 

folte  non  fcmen,  bie  ©an  auf  btm  Theatro  nacMcmec  58tr» 
crbnuna  btnmmibcte,  nit&t$  nct)tu<n.  De  ccffione  bono 

rum  yid.  Brissonius.  ; v . 

(i)  coian  txu  Dicfcn  £itu(ati  «inen Appendicem  beg  wcgfc 

b<n^ 


Quod  cum  eo,  qui  in  aliena  Potest.  82.9 

De  fervis.  urd ' j»)j  u. 

§.  1.  Si  igitur  jullu  domini  cum  lervo  negotium 
geftum  erit , in  folidum  Prcetor  advcrfus  dominum 
actionem  pollicetur  : fcilicet  tpiais,  qui  ita  contra- 
hit, lidcm  domini  lequi  videtur.  (2) 

De  exercitoria  $ injtltcria  aBiont. 

§.  2.  Eadem  ratione  Prator  duas  alias  in  (olidum 
adiones  pollicetur  : quarum  alter®  exercitoria,  alte- 
ra inftitoria  appellatur.  Exercitoria  tunc  habec 

lo- 

htnbcn  anjiifcl)M.  ©«mi fdjou  ciroaS  »on  bcc  Adione  de 
, peculio  Donpfouiflncii , io  lilio  bcd)  rrod)  antwt  Actiones 
iiOris-  ' i);c  Actione,  oie  id)  roicOcnemanO  i)abe , emfpritfc 

' flen  ennOtCei’  ex  fado  ejus  proprio  vel  alieno , fcil.  eo- 
rum, qui  in  poteftate  ejus  funt,  e.  g.  fervi,  fiiiifamilias. 
£(Cl'  trcifcctl  nuil  oilp  Adiones  fpecificint. 

(2)  Die  erile  i|l  Die  Atiu  quod  tujfu,  roelctug  cimAdio  perfona- 
lis  Prxtoria  unO  adjeditia  feu  adjeditije  qualitatis,  & da- 
tur ex  conrradu  fervi,  vel  fiiiifamilias  , qui  julfu  do- 
mini vel  patri*  contraxit  contra  dominum  vel  patrem, 
imO  3t»ar  in  folidum.  ©it  gtl){i  in  totum  contra  patrem 
vel  dominum,  Otrfeincn€obnoOerS£ned)trefpedive  roo* 
i)tti  gefdjicfei,  ttroaS  ju  foanOelii.  ©is  t(l  adjeditia,  roemt 
*.£•  Ocr&ntdJt&atgtfmjitet,  fo  flage  id)  roittw  Dcn^mu 
ex  emtoj  roeil  a(j«r  &icr  juflus  barju  gtfommtn,  juflus  ve- 
ro efi  adjedum,  fo  foilte  id)  it)ll  Oid)!  btlangtn  , nift  juffif- 
fet  pater  vel  dominus,  juflus  tamen  probari  debet  Ju- 
re ltrido  fomeiet)  ©ieOcrftinen  flagen , ais  mit  Osm  id)  con- 
trahirtl-  flBeil  aOtC  pater  & filius,  dominus  & fervus 
pro  una  perfona  gcbalun,  aud)  Ourd)  Dcn  £errn  unb  ©a* 
ter  aflecurifd  roofDtll,  Praetor  exiHimavit,  etiam  adio- 
nem  dandam  contra  patrem  & dominum,  2)j{  adio 
quod  juffu  gcl)tt  and)  rotet «r  Ottl  58at<r,  cujus  juffu  con- 
traxi, cujusque  fidem  fum  fecutus ; Oariltll  gt()t/  jtJ  in  fo- 
lidum. 3>euit  bt$  ©arcrS  Jutfus,  3.  Dufolfl  mic  et» 
jjjfero  fauffen  fur  100. 3i:l)lr.  tou  mid>  fiefter gemadjtt.  _ 

f{  adio  i|i  adjeditiae  qualitatis  ex  Contradu  , quem  in- 
ivi cum  filiofamilias.  Si  conduxi  cum  filioiamilias , 
(jftOc  id)  xdienem  locati  • condudi. 
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locum , cum  quis  fervum  fuum  magiftrum  navi  pra?- 
pofuerit,  &c  quid,  cum  eo  ejus  rei  gratia,  cui  pncpo- 
lirns  erit , contrarium  fuerit.  Ideo  autem  exerci- 
toria vocatur,  quia  exercitor  is  appellatur,  ad  quem 
quotidianus  navis  quarftus  pertinet,  lnilitoria  time 
locum  habet , cum  quis  taberna;  forte , aut  cuilibec 
negotiationi  fervum  litum  prspofucrir,  & quid  cum 
eo  ejus  rei  caufa , cui  prapolitus  erit , contradam 
fuerit.  Ideo  autem  inftitoria  appellatur , quia,  qui 
negotiationibus  praeponuntur , intlkores  vocantur. 
Iftas  tamen  duas  a&iones  Praetor  reddit,  & li  liberum 
quis  hominem, aut  alienum  fervum  navi,  aut  tabernae, 
aut  cuilibet  negotiationi  pnepofuerk  : fcilicet,  quia 
eadem  xquitatis  ratio  etiam  eo  cafu  interveniat.  (3) 
De  * 

' 4?)  ©l<i<t)<C  CSeflaU  i(l  t)ic  AHio  exercitoria  Utlt)  infliteriatmt 

Aftio  adje&itiaz  qualitatis.  Exercitor  i(l  btt 
tCOIl,  qui  navim  exercet,  bcr  UtlP  fcitUll  Ma- 

giftium  navis f)dlt,  n>dd)«r  mi! bfinSddff.  njeqfdljrct  SSBemt 
id)  nun  rnit  bClll  Magi  liro  navis  comrahirt/  fo  PCrd«i)Ct 
fid)  / bojj  id)  mcljraufftimn  Principal , ben  Exercitorem,  <je* 
ftt)tn  / DtrMagifter  navis  i|I  HUC  Cttl  Mandatarius,  cum 
exercitore  re  vera  non  contraxi.  5Bcil  tr  abet* 
btn  ©en>inn  doiii  @d)iff*  bat,  and)  ben  Magiftrum  navis 
bestpcgenperfdncfef,  Dadcc  $onbefunb5Banbel  treibenfoff, 
fomnftrbapoc  unb  roegen  Des  Contrafts  deben,  unb  jroac 
ex  adjectitia  qualitate , Rcttllid)  exercitoria.  Jfeint  fltlbere 
S5c[cbaffeni)cit  [)at  (5  mit  b«r  Actione  in/titoria.  In jt itor  t)tif* 

, fet  er  , quia  iniiftit,  tpictPO^  id)  CtHC  anbCN  Derivativa  Q(a 
funbcn  in  eincc  Neta  Des  Jacori  Toixii,  Profelloris  JU 
c Der  Ctn  Criticus  Graecus  & Latinus  tpar/  Dettl 

ebiufnrd  Jfrie&ricb  EPilfjdm  pon  «canbenbur*  tine 

Penfion  gC;)Cben/)UbtrclH  Epigramma  Gregor»  Nazianz  emi, 
ipeUbes  «laber  noCb  fur  ein  Arcanum  baltt  Der  Ma- 
gifter  navis  ,u  2Ba|]er  id  / Dos  ift  ber  Inftitor  <iuf  bem  &mbe, 
cr  id  Der  Factor , DCC  Principal  ijl  nid)t  bd,  flbtC  fettl  Inftitor, 
fetu  Factor  id  b(l,  ItUtbtin  conttahireid)/  & mihi  compe- 
tit actio  ex  hoc  contractu  contra  Principalem.  3Ceil 
man  a&er DeSmegett  flflget,  quia  inftitor  vel  Magifter  na* 
vi*  mandatum  habuit,  (ipJUUfiicbftDcn,  tpitbtflcx  pran- 

poSf 


Qhod  Cum  eo , qur  in  aliena  Potest,  g;  i 


De  tributoria. 

$.  $.  Introduxit  & aliam  adionem  Praetor  , qu* 
tributoria  vocatur.  Namque  li  fervus  in  peculiari 
merce  Iciente  domino  negotietur , & quid  cum  eo 
ejus  rci  caula  cantradum  erit , ita  Praetor  jus  dicit, 
ut  quicquid  in  his  mercibus  erit , quodque  inde  re- 
ceptum erit,  id  inter  dominum,  fi  quid  ei  debebi- 
tur, & caeteros  creditores  pro  rata  portione  diftri- 
buacur.  Et  ideo  tributoria  vocatur,  quiaipfi  domi- 
no diftributionem  Pmor  permittit.  Nam,  fi  quig 
ex  creditoribus  queratur , quali  minus  ei  tributum 
Et,  quam  oportuerit,  hanc  ei  adionem  accommo* 
dat,  qua:  tributoria  appellatur.  (4) 

De 


politionis  laute , t»ag  t>CC  Faflor  fuc  Ordre  f)a6*.  Si  ultra 
hanc  legem  contraho,  lan i(f) ltli$ llip Ml  ben  Principal 
tyalien/  menn  betit  Mtigiftro  navis  uerboten  ifl/  citi 
♦nutuum  JU  comrahiretl , fp  tdtQC  1$  nictftS-  £)«  $pfldn* 
bcra&trleibenfcKfcsmi&t,  unD  baben  ba$  beneficium  divi- 
fionis  tingtfudtl.  Hcgo  Grotius  de  Jure  B.  & P.  faget, 
t)Qf>  fit  £$  (JCt^an  ad  frequentiam  nautarum  alendam  $ Ulli) 
in  Praxi  Batava  Lib.  11.  Cap.11.  §.  ij.  fi  fcilicet  plu- 
res  navim  exercent,  URt)  IDflW (UI(C  b«1  Stifabetl  afleitl 

icagcii  foltt , ttueben  mcniijer  2 $iffe  au^geruflet  merDen- 

(4)  tributoria  {}«{  iflCCn  OlatnCtl  a tribuendo,  di- 

ftribuendo,  poill  «illt&eilcn  / lini)  ifl  OOtl  beta  Pr*tore  titio 
gcfubrct  abrbtn.  ©0  ifl  tine  adio  perfonaiis  unb  tbcnfuflS 
adjcftiti*  qualitatis.  £)cc  Cafus  fft  Differ : Contraxi  cuna 
fihofamilias  vel  fervo.  Oritur  concurfus  creditorum. 
S)i<  Creditores  filiifamilias  obCC  fervi  finge»  contra  patrem 
vel  dominum  de  peculio  5 6fr33fl«C  ObtC  dominus  j&eiUt 
6aS  peculium  tmtec  fol<t?c  unglet^)  au*,  pb  flitbi  cinigcrt 
fobtel,  ba^bieanbcm Creditores,  aeiibtc?8ai«r  nuc  pecu- 
liotenus  ju  btjahUnocrbunbtnifl,  nip$  bifomintn-  Da» 
hero  ixiben  itun  Dicfe  rnicDer  ben  SGaier  bie  aftionem  tri- 
butoriam propter  iniquam  diftributionem  , ut  merce* 
pro  rata  diftribuartrur  & divifio  refeindatur , uc  pro  rau 
accipiant aUquid  creditores,  pb  ft&Pfl  ttt  £attpfcConrraft 

ni$t 
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De  peculio  g?  de  in  rem  verfo. 

$.  4.  Praeterea  introdu&a  eft  a<5fcio  de  peculio,  de- 
que  eo , quod  in  rem  domini  verfum  erit : ut,  quam- 
vis fine  voluntate  domini  negotium  geftum  erit,  ta- 
men live  quid  in  rem  ejus  verliim  fuerit , id  totum 
pradtare  debeat : live  quid  non  iit  in  rem  ejus  ver- 
ium  , id  eatenus  praeftare  debeat  , quatenus  pecu- 
lium patitur.  In  rem  autem  domini  verfiim  intelli- 
gitur , quicquid  necellario  in  rem  ejus  impenderit 
lervus  j veluti , fi  mutuatus  pecuniam  creditoribus 
ejus  iol verit,  aut  tedificia  ruentia  fullerit,  aut  fami- 
lia: frumentum  emerit,  vel  etiam  fundum,  aut  quam- 
libet aliam  rem  neceilariam  mercatus  erit»  Itaque» 
ii  ex  decem,  puta  aureis  , quos  iervus  tuus  a Titio 
mutuo  accepit , creditori  tuo  quinque  aureos  fol- 
verit , reliquos  vero  quinque  quolibet  modo  con- 
fumplerit ; pro  quinque  quidem  in  folidum  damnari 
debes  : pro  deteris  vero  quinque  eatenus , quatenus 
iu  peculio  fit.  Ex  quo  icilicet  apparet , fi  toti  de- 
cem aurei  in  rem,  tuam  verli  fuerint , totos  decem 
aureos  Titium  conlequi  polle.  Licet  enim  una  fit 
a£tio,  qua  de  peculio,  deque  eo  , quod  in  rem  do- 
mini verfum  fit , agitur  i tamen  duas  habet  con- 
demnationes. Itaque  judex , apud  quem  de  ea 
a&ione  agitur,  ante  dilpicere  folet , an  in  rem  do- 
mini 

ttictyt  fflil  Iwm  «Sater  gefdK&f».  An  h*c  adio  ex  delido, 
an  ex  quali  contradu  oriatur,  difputanr.  jd)  filaubc, 
ex  dcliCto,  intendite/  ut  omnia  iterum  in  medium 
proferantur  & nova  diftributio  fiat.  Matth.  Weseh- 
«kcius  , Profelfor  ju  Jena,  bcrtiad)  JU  2Bil(cnb(r(J  , 111(0(1* 
IC,  i(0  f6ntc  Oitfc  Adion  qUl0  ab  initio  (UlllcllMI  i (g 
Obtc  (lid)t  fo  / fonDtrn  0«  flebet  contra  fervum  , n>(il  fiet) 
tortycrbcrfclbenansnaffu/  atxc  injuftc  diftribuicct,  n?d* 
ct«s  id)  ja  ni$t  optaug  fdnu  fbiuwi  / *id.  Thsopmuvs  $» 

Cf> 
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Quod  cum  eo , qui  in  aliena  Potest.  8}} 

mini  verfum  Iit : nec  aliter  ad  peculii  aeftimationem 
tfaniit,  quam  aut  nihil  in  rem  domini  verfum  intel- 
iigatur,  aut  non  totum.  Cum  autem  quaeritur, 
quantum  in  peculio  fit , ante  deducitur , quicquid 
lepvus  domino , eive,  qui  in  poteftate  ejus  fit,  debet: 
& quod  fupereil: , id  folum  peculium  intelligitur. 
Aliquando  tamen  id,  quod  ei  debet  lervus,  qui  in. 
poteftate  domini  fit , non  deducitur  ex  peculio  : ve- 
luti,  fi  is  in  iplius  peculio  fit.  Quod  eo  pertinet, 
ut,  fi  quid  vicario  luo  fervus  debeat,  id  ex  peculio 
ejus  non  deducatur.  (5) 

De  concurfu  ditiarum  atlionum. 

§.  y.  Caeterum  dubium  non  eft,  quinis  quoque, 
qui  juflu  domini  contraxerit , cuique  inllitoria  vel 

exer- 

(5)  ©it  M'*o  de  peculio  i|l  fcfcon  Da  gtroefen/  ba  btr  ©arte 
fltbalttn  ijl  / abec  nui’  pecuiiotenus.  X)er  ©aier  i>qi  ca$ 
Privilegium , baf  er  am  ccilcn  rocgneiumn  fan  j ja  bcc  ©arce 
J)ai  nicbtnucbaK  i)lcrt)i  DorauBjuntbmtn , roag  man  it)in  faul* 
bifl  ill , fonbtrn  and)  bagjcntgt , roas  tr  «intm  anbec.i  filiofa- 
zxiilias  obtr  fervo  fd)nlbig  ifl  ©atUUI  finb  Die  Adiones  »id)( 
aacjeircatDfnm.  gs  fan  fommen , Da0  bu  qac  nidus  fciegli, 
wenneBni(blton)eitjuctid)i  ©agbtiftct  pecuiiotenus  Qu. 
3ftbtnt1  peculium  eint  qualius  adjeditia  ? Refp.  ^a/lDUUI 
t(l)  ex  adione  emtionis-venditionis  ffogt , fe^e  1(1)  adjedi- 
tiam  qualitatem  de  peculio  f>in|U  / IDIC  Obetimit  D«l’  adio- 
ne  quod  juffu  utlD  tributoria.  ©on|l  fleret  nod)  0l<  AHie 
de  m rem  verfo  in  Dttftin  §•  Ditifl  aud)  adjediti*  qualitati*. 

€$  flcfd)icf)«  ntmlid) , bap  tin  ©ot)n  obee  ftneftt  mu  itmanb 
banbtlt,  fagtl  abtr  nitfct/  ba^cr  tg  juffu  domini  vel  patris 
tt)UC  / interim  tamen  vertitur  in  rem, in  utilitatem  patris 
vel  domini,  ©a  fan  ber  $wrr  obtr  ©alet  nid)t  pr*tendiitn, 
tmf  cr  nid)t$  bcjablen  folit , «r  fyu  ti  ja  tmpfangtn  unD  gtnof* 

ftn/  Da  flagt  i(b  alfo  adione  de  in  remverfo,  v.  g adione 
certi  ex  mutuo,  emti-venditi  &c.  Iniquum  enim  foret,  (i 
pater  vel  dominus  cum  alterius  damno  lycrum  capere 
velit.  Verfio  tamen  prsbanda  eft , fonfl  fOMt  jfbtr  fa^tri , 

g<&or«  tom  $wrn  oDtt'  D«m  ©auc , ob  «$  j^qn  n.cbi  nwi« 
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exercitoria  aftio  competit , dc  peCulio  , deque  eo , 
quod  in  rem  domini  vcrfuin  eft: , agere  poilit.  Sed 
erit  ftultiffiraus,  li  omifta  a&ione , qua  facillime  fo- 
lidum  ex  contradfu  confequi  poffit,  fe  ad  difficulta- 
tem perducat  probandi,  in  rem  domini  verfum  elle, 
vel  habere  fervum  peculium , & tantum  habere,  ut 
folidum  libi  folvi  poffit.  Is  quoque , Cui  tributoria 
a&io  competit,  xque  de  peculio,  & de  in  rem  vcr- 
fo  agere  pote  fi: . Sed  fafte  huic  modo  tributoria  ex- 
pedit agere,  modo  de  peculio , & de  in  rem  verlo. 
Tributoria  ideo  expedit  agere , quia  in  ea  domini 
conditio  praecipua  non  eft , id  eft,  quod  domino  de- 
betur, non  deducitur,  fed  ejusdem  juris  eft  dominus, 
cujus  & exteri  creditores  : at  in  adtione  de  peculia 
ante  deducitur  , quod  domino  debetur  j & in  id, , 
quod  reliquum  eft,  creditori  dominus  condemnatur. 
Rurfus  de  peculio  ideo  expedit  agere , quod  in  hac 
adtione  totius  peculii  ratio  habetur  : at  in  tributo- 
ria ejus  tantum,  quo  negotiatur.  Et  poteft  quis- 
que tertia  forte  parte  peculii,  aut  quarta,  vel  etiam 
minima,  negotiari:  majorem  autem  partem  in  prx- 
diis  > 'vel  mancipiis  , aut  fcencbri  pecunia  habere. 
Prout  ergo  expedit,  ita  quisque  vel  hanc  adtiohem 
vel  illam  eligere  debet.  Certe  , qui  poteft  probare, 
in  rem  domini  verfum  elle,  de  in  rem  verfo  agere 
debet.  (<S)  < s 

; De 

^ _ 

(6)  SftimflcUtt  Imperator  flUCf)  titlt  Comparaifon  flH/ 
tfl<  JiUftlUfKf  feli  in  citiern  Concors,  an  tributoria  de  pecu- 
lio. aut  de  in  rem  verfo?  bal&CkR  bfllt)  jttlt tttllp 

lidjcr  / e.g.  bie  quod  juffu  nu$ltd)tc , <lU  Ut  dc  pecu- 
lio , fi  adione  dc  in  rem  verfo  ago  i jl)  l)t  bft  SSilrtt  ni&t 
lt>tltcr<l?bahtn,  n!S  io  quamuro  verfum  eft  in  rem.  $Mga 
jppiltp  toncurriretl  OH?  bUf:  adiones  init  eittaittKC,  ita  ut 
mihi  rmnfs  competant , cumulare  tamen  eas  nequeo, 
concurrunt  tantum  eledive , tlflC  adiones  ex 

contradu  St  rei  perfecutori*  , fjfl  tS  / una  eleda 

altera 


Quod  cum  eo , qui  in  aliena  Potest. 
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De  filiis  familias. 

§.  6.  Quas  diximus  defervo  Sc  de  domino,  ea- 
dem intelligimus  & de  filio  & filia  , & nepote  Sc 
nepte,  & patre  avove,  cujus  in  poteljate  funt. 

De  Senatuscor.' fulto  Macedomano. 

§.  7.  Illud  proprie  fervatur  in  eorum  perfond, 
quod  Senatusconfultum  Macedonianum  prohibuit 
mutuas  pecunias  dari  eis,  qui  in  pote 'late  parentis 
funt  : & ei,  qui  crediderit,  denegatur  nebid  tamad- 
verliis  iplum  filium  filiamve  , nepotem  neptemve 
( five  adhuc  in  poteftate  fint , live  morte  parentis, 
vel  emancipatione  Tuae  poteftatis  eile  coeperint)  quam 
adverfus  patrem  avumve  , five  eos  habeat  adhuc  in 

' ■ P°- 

aitera  confumitur.  ©aficro  i|I  bic  5rage : SBelcfic  if!  bie 

bejic , unb  mit  rodefier beforrnm  icfiioiidum  oDtr  baflmttflt? 
Refp.  id)  mic!)  Dprfcben , unbmi*etfunbigen/j  <£. 

miebft i Peculium  bcftbQifcnfti);  benn  ifi  baffdbc  locuples, 
joi|I  fie befper , <tI3  bic  adio  quod  juflu,  twm  juffus  mefit 
bemiefeti  nnrben  fnn  > fdrii^aberjuflumotw  verfionem  in 
remfcmdfcil/fojttlbfcicadiones  quod  juflu  unb  de  in  rem 
verfo  pinguiores,  (lllbic  adio  de  peculio,  mei!  bitfc  nicfjt 
in  totum,  fctlbcm  IlUC  peculiotenus  gci)Cf,  bfl  |)mgcqetl 
jene  in  totum  , ad  folidum  confequendum  gefien.  3BCUH 

imn  gefraget  nhfb:  05  bcrgleicfien  netUju&tge  nochctoaS 
nufje?  fotft  wamiDoricn,  £#  bcr  URuljen  fci>rfd)lcft}t  feo; 
benn  fonfl  fonte  mari  nur  indirede  rotcoec  ten  fccrrn  0 ec 
SBaUCbc^  comrahitcriben  ODcr  ©obll^  refpedi  ve 

gen,  unb  rourbe  bie  Detour  gemacfjf,  baftnan  eiitc  adjedi- 
tiam  adionem  de  peculio  <I:ifge5cflcj)f , itlbClU  ItlM  bPCbill 

bcrgleicbcnContraiftibus  mebreiuf  ben  betrn  unb  ■Bater.ali 
ben  51' nccht  ober  Softn,  gefefien.  2>ber  oer  Praetor  faqic : 
folte  bic  adio  3.  (£  emti-venditi  niffit  n6ll)i(l  fc{)n,  fOllbCHt 
glficb  exercitoria , i.  e.  adione  contra  exercitorem  qcfldqct 
ttcrbcil  fbnlKIl.  iit  per  interpretationem  prudentum 
gtfebeben , batj  man  rtunmeluo  gleicb  direde  roieber  ben  $errn 
Obtr  ben  ©<ucr  flnaen  fatt.  Pater  interim  & dominus  non 
tenentur  ex  fcelere  filii  vel  fervi. 

6 g g * (j) 


$ $ 6 Institut.  Justiniani  Lib.  IV.  Tit.  VII. 


poteftate  , iive  emancipaverit.  Quae  ideo  Senatus 
prolpexit,  quia  frpe  onerati  ane  alieno  creditarum 
pecuniarum , quas  in  luxuriam  confutuebant  , vita: 
parentum  infidiabantur.  (7) 

~ De 

1 : 

(7)  5)ni  SOum  Macedonianum  bflt  fcilUtl  SUCMUri,  n>IC 
oBc  anbere  SCta  , oon  btit  Confuiibus , (benn  man  fintxt 
nirgenb  in  Faftis  Confularibus  biejtn  jJIatntn)  nod)  auct)/ 
tftjt  Guil.  Maranus  in  lJ  arati  ths  ad  Tit.  Digeftorum  de 
SCtt  Macedomano , autoritate  Theofhili  fltHKl)IICI/  a filio» 
familias  Macedone  , fenbtM  ab  improbo  fceneratore  quo- 
dam, Macedo  dicto,  roit  Dei*  Prof.  Reinolb  ju  Sraillf» 
futi  (lll  Dft  i»  Differt,  de  Sito  Maccdeniano  aulgtftll)* 

rct , auf  rDcldjen  icb  micb  bt jieix-  3<b  ®eip  notb  teinen  / bec 
ficfifDbarum  befumincrt-  Menagios  *n  Amaenitat.fur.Civ_. 
bnl  (111(1)  Conjecturet!  DabOtl.  Communis  Opinio  ift,  bttf 
(itl  foenerator  improbus  ufuras  gtilOtTUtttlt  a filiisfamilias ; 

ibciui  fte  tum  fur  fitt)  nidjt  bej<it)lcn  fonttn,  fogaben  biefe 
tbrctt  (gitern  Succeflions-^iilDerfjeti  fluffein  9fii|cinicn.  £>a» 

»Utb<  tempore  Claudii  Imperatoris  bicftf  SCtuin  ge» 

unbbacgtiad)  DcrBcit  nxeber  in  defuetudinem^e* 

fommen  n>ar , filb  Vespasiano  (rtKUm , ut  ex  Suetonio 
patet  *n  Vtta  Vefpafiani  Cap.\  1.  Tacitus  Q&tr  fagct/  Dafj 
(g  fub  Claudio  cntflanbdl.  Cqnf.  Broeu s ad  luftit.  iOttU! 
nuil  einec  contra  hoc  SCtum  tinctll  fiiiofamilias  ®«D  (}(* 
1(1)11«,  fo  fonte  bec  Fiiiusfamiiias  biefe  Exception  tnaeben. 
Dicis ; Siti  Fiiiusfamiiias  fati  jfl  0(1(  Contractus  <ilig(l)tn/ 
n*aruinau(bnid)t  mutuum?  Refp.  BtGcitixS  banuig  «1 1» 
fianDeiimUbtW/  bap  fie  ibre  gltttn  ju  defraudiren  unbgac 
ipjubringentrat&tettn.  302anbnt  alfo  nicbf  gefaget/  bafi  fte 
jutfit  gebalteri  fcgnfoltdt,  fonbcrn  nurfi  fine  confenfu  pa- 
tris id  fcciflent.  ©ag£HbOC&Dic0a(&fcn,  foeminam  fine 
confenfu  Curatoris  non  obligari,  fld)  fflgt  nt(t)t , bflp  lltflH 
ftcb  folcJ>ec  Exceptionum  btbtcticn  folle,  fonbccn.  HUC , rcal 
tnmi  it>un  forint.  Sed  finge : gg  ui)ii«  tinec  bnn  fiiiofa- 
miiias  ni$ti  , fonberit  «•  psefauffet  il)nt  cttoag,  itnb  in- 
flruirtt  if>n/  bn£  er  (fielb  aia<t>e , fofle  ftfl  roieoer  otrfauffeii , 
Qu.  fan  er  biHboag  SCtum DocfdJii^cn?  Refp.  Benncrmit 
ibltt  colludir« , fo  Oerbienct  tC  md)t  favorem  legis.  Bec 
aibrigtng  bieft  Excepjiones  gebraud)« , jeiget  eiu  iach(g  <*je* 
nimt).  £in  an&ers  ijl , n>a$  Die  Leges  faocn , eui  anbtcts  i|t, 
n>  a»  «in  «Ijclidw  =JRann  tijun  foll-  2)ie  Leges  foabm  bttiroe* 


Qpod  Cum  eo,  qui  in  aliena  Potest.  8 ? 7 

De  aci  tone  direfta  in  patrem  , vel  dominum . 

§.  8.  Illud  in  fumma  admonendi  fumus,  id  quod 
jufl.Lt  patris  dominive  contradum  fuerit , quodque  in 
rem  ejus  verfum.erit  , dire  do  quoque  polle  a patre 
dominove  condici,  tanquam  fi  principaliter  cum ipfo 
negotium  geftuiq  elfet.  Ei  quoque  , qui  exercito-  h 
ria,  vel  inIHtoria  adione  tenetur,  diredo  polle  con- 
dici placet,  quia  hujus  quoque  juilii  contradum  iu- 
telligitur.  (8) 

' ' \ . ' ■ >'  T1TU- 


gen  Do$  eine  gute  Intention , aber  bu  foflfljablen,  roenn  bu 
fanfl.  3ua>eilen  ftnD  eii  bergleicben  Sumrus,  Die  iitan  tiit&t 
mttfen  fau  / e.j.  furt>en£ifc!),  Collegia  &c.  Dic  muf  Dec 
Qtour  btja&Un.  2)ai)er  gcebt  t£  bod)  einige  Mutua , Da  oie 
filii(amiliasDagSCtumnict)lDOrfd)Uf}tnfblincil-  oiefi 
HUt)t  milF  tin  filiusfamilias  mutuum  bejai)lcn , tDCMIl  t£ 
ratione  peculii  fui  caftrenf»  vel  quaficaitrenfis  aufgc» 
nommtnifl/  Da  cc  pro  patrefamiiias  gcQaUeu  roicD.  ODet 
(tu  filiusfamilias  |)at  fid)  flro  patrefamiiias  (Wggegebtll  , Dfl 
Ip  titl  dolus } leges  vero  dolo  non  fuccurrunt.  Item  IDenit, 
CtneC  paterfamilias  IDOrbtU  , UtlD  agnofcitet  Da$  mutuum 
ex  poft  facto,  ©tr  SBatet  ntufl  amh  6ejai)len,  fi  anreee- 
■ denter  julfetit  aut  ratum  habuerit  ex  poft  facto.  2Bcntl 
Der  Creditor  an  Dert  Scatet  gcfibricben Dane,  er amrooftcte 
il)in  abet  nict)t  J qui  tacet,  confentire  videtur.  Item  rDUin 
ein  filiusfamilias  (eine  @c&n*t(ter  obereine  atibct:eau$3<|lai* 

1« , in  Der  3J?e«nung , Der  58ater  n>crD(  c3  if)m  gut  ttiun  / fo 
«fler  :!{rbing$Derbimbtn.  Sine  dote  enirti  filia  non  in- 
venit conditionem.  ©Ollfl  O&et  i)at  Dieft  Exceptionem 
SCti  Macedoniani  niC^t  aUtilUlCC  'BaiCC/  (OIlDeM  auty  Die 
hxredes. 

(8)  ©er  Exercitor  navis  fan  roegen  feine$  Se&icnten  / Den  er 
ftabuio  oDer  alii  negotiationi  Docgtfcdttbat/  berfiagt  rocr* 
ben.  Jure  ftricto  fonte  icb  roie?et  niemanb  tfagen , «1$ 
tnit  Duti  id)  contrahite!  fyatte/  aber  Die  Prudentes  fag(e;i: 

- ©et  Praefectus  oDcc  @d)tff'1Jatron  fan  bod)  nfcbtji  fiit  \ii) 
tl)un,  unt)  et  muti  auf  bitVerfionem  in  rem  feijetl-  Etgo 
directo  conveniatur  dominus. 
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titulus  VIII. 

DE  NOXALIBUS  ACTI- 

ONIBUS. 

De  Servis.  Summa,. 

X maleficiis  fervorum  •,  veluti , fi  furtum  fecc- 
rint , aut  bona  raptiafiint , aut  damnum  dede- 
rint, aut  injuriam  commiicrint,  noxales  a&iones 
prodita:  funt , cjuibus  domino  damnato  permittitur, 
aut  litis  ailimationem  fufferre  , aut  ipfum  hominem 
noxa?  dedere.  (i) 

Quid fit  nexa  c?  rrxia . 

§.  i . Noxa  autem  eft  ipfum  corpus , quod  nocuit, 
id  eft,  fervus  : , noxia,  ipfum  maleficium,  veluti, 
furtum,  damnum,  rapina^  injuria,  (z) 

Ratio 

■ ' > 

(i)  Egimus  de  adionibus,  quae  nafcuntur  ex  contradu 
fervorum  8c  filiorum  familias  j jam  videbimus  # quo- 
modo pater  vel  dominus  ex  delido  filii  vel  fervi  ob-' 
ligentur  , & quae  dentur  adiones  ex  maleficio  fervo- 
rum. J^ict  fommctl  olfo  ntue  adiones , etiam  adjediti* 
qua!itatis,lia  e»  noxa  fervi  fui  obligifit  (jt  Nexa 

Inbtiit<tfoDi«l,al3  deiidum , ergo  n>tr&  Dorau!  g(f«s«/ba|i 
btC  Servus  privatim  delinquicct  {),!(){. 

(i)  33(1)  DOC  adione  exercitoria  &,  inftitoria  dixi , domi- 
num teneri  ex  delido  fervorum  , v,  g-  furtum  manife- 
ftum  commifit  fervus , tafj  tCOlfO  quadruplum  fitbtn  fob 

t(-  itf  ab<r  nidbt  fo  »iel  ttKbct/  fo  fati  tbn  bee 

#«Cr  noxae  relinquere.  3B«c  fimtl  fo  fd>dt)liCt}Stl  SRtnfCfitn. 

bfbalt  n n>m , trwg  nucfi  fuc  it>n  jaWen.  <£8  *fl  bo<b  itnmtt 
Culpa  b«;  toarum  jiebdi  bu  bcntfnecbl  nicbt  beffet  ? 
ter  dominus  i|i  infeiens  oaooti , ia  cc  bat  aud)  bttn  5Cne£bt 
Der*,  oten , biefer  in pifcberi  bat  gUicbroobl  bcm  anban  @<t>a* 
btn  guban  / e.  g.  furtum  fecit , Qu.  fan  ter,  bem  ter  ©dja» 
twi  gcf(bd)tn , roitDcrbm^crrnflaflcn  / fi  publicum  deii- 
dum fit?  Refp,  negando.  0ier  ifl  (in deiidum  pri- 

vatum. 


\ De  Noxalibus  Actionibus. 

Ratio  harum  aclionum. 

§.  2.  Summa  autem  ratione  permiilum  eft,  noxae 
deditione  fungi.  Namque  erat  iniquum  , nequi- 
tiam eorum  ultra  ip/brum  corpora  dominis  damno- 
fam  e/Ie. 

EffeBus  nox*  deditionis. 

§.5.  Dominus  noxali  judicio  /ervi  fui  nomine 
conventus , /ervum  actori  noxae  dedende  liberatur  : 
liec  minus  in  perpetuum  ejus  /ervi  dominium  a do- 
mino transfertur.  Sin  autem  damnum  ei,  cui  de- 
ditus e/t,  (/ervus)  re/arcierit  quarlita  pecunia,  au- 
xilio Praetoris  invito  domino  manumittetur. 

De  origine  harum  aBionum. 

§.  4.  Sunt  autem  con/tituta?  noxales  attiones , aut 
legibus,  aut  edicto  Praetoris.  Legibus  : veluti,  fur- 
ti ex  lege  XII.  Tabularum  ; damni  injuria:  ex  lege 
Aquilia.  EdiCto  Pra-toris : veluti  injuriarum , & 
vi  bonorum  raptorum.  (!) 


vaturri)  tibi  civiliter  agitur  cpntra  dominum  omnemque 
pofiefibrem  bona:  fidei,  imo  contra  omnem  alium, 

ttemitrewD  filtiduu  Der  Btit,  Da  er  Den  @cDaixn  geiljati, 

ftin^nc^ttiod)  nicfjt  qemcfen/  Ut  vel  damnum  retardat , 
vel  fervam  nox*  dedat.  Juri  Natur*  non  el>  adver- 
fum,  tt)ie  DennGROTios,  Pufsnijorff  unb  THOMASivsfoL 
d)c$umerfu$et,  unDfail  aUe  Dafur  gelialten  tjabm,  ii  (eo 
fcin  FundamcntinberCEtrniHiffiDorbdnDen-  vJddnobfrjon 
fein  fundamentum  neee/farium  DOCijanCUI  / (0  ftllDet  Otait 
t)0<1)  (in  fundamentum  neceffario  proximum,  FUtUl  Dtf 
3t0!fler  faqlen  ; Si  fervum  hai>ere  volo  , fo  iiruf  ili)  ton 
<iei)tm  Der  £eu’  ()at  il>n  aud)  utilitatis  grana , *oifl  et  tbn 
nrn  fcehalfeti , fo  t(l  and)  nteft  uwDiQig  / D«|s  er  fur  feineti 
$tie^tDeu6d)cDentifeQe,  oDaiDn  nox*  gtbe,  Ijieun  l)a< 
ber  fcsrrvteSCabl- 

(?)  Qu.  ®0DtrHej«Adt'!ones  noxales  Cnfftanben  ? an  ex  le- 
ge, an  ex  F.difto  Praetoris  ? Refp.  £>ec  Imperator  onta 
mutt in  biefem  §.  ffiinijje  finD  oviles , <u»  «Aio  furti,  Die 
fouum  ex  LL,  XII,  Tabb.  & ex  Lege  Aquilia  i (imyt  flief; 
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Qui  conveniuntur  noxali  aHione. 

§.  5.  Omnis  autem  noxalis  adio  caput  lequitur. 
Nam,  (i  fervus  tuus  noxam  commilerit,  quamdiu  in 
tua  pote fta te  fit,  tecum  eft  adio.  Si  autem  in  al- 
terius poteftatem  pervenerit , cum  illo  incipit  adio 
efie.  At  fi  manumiirus  fuerit , diredo  ipfe  tenetur* 
6c  extinguitur  noxx  deditio.  Ex  diverlo  quoque 
direda  adio  noxalis  e (le  incipit.  Nam , fi  liber  ho- 
mo noxiam  commilerit , & is  fervus  tuus  efie  coepe- 
rit, (quod  quibusdam  cafibus  etttci  primo  libro  tra- 
didimus ) incipit  tccum  elle  noxalis  adio , qua:  ante 
direda  fuiilet.  (4) 

Si  fervus  domino  noxiam  commi  ferit , vel  contra * - 

§.  6.  Si  fervus  domino  noxam  commilerit , adio 
nulla  nalcitur.  Namque  inter  dominum  , & eum, 
qui  in  poteftate  ejus  eft,  nulla  obligatio  nafci  poteft. 
Ideoque  & fi  in  alienam  poteftatem  fervus  pervene- , 

. • ..  rit, 

ftn  ex  Edido  Praetorio , v.  g.  de  vi  bonorum  raptorum, 
adio  injuriarum  , abet  damnum  injuria  datum  ijt  ex 
Lege  Aquilia.  Hodie  j)aben  »ic  000  DiefCC  *D?atttic  flflC 
fcinctt  3lui}tn ; bennunfere  jfnet&te  flasen  felbfi/  nnb  totrDttt  ’ 
wrftaget,  roir  geben  tt>ncn  £ebn-  3>a  alfo  bie  adio  noxa- 
lis dominium  pr*fupponictl , fO  fan  follbe  tXp  llltf  femen 
31  baben. 

(4)  Dicas;  ifi  bOCt)  bieftf  1)0«/  bafl  011$  em  bonae  fidei 
polfeffor  f(itie$  JCnttbfS  0)tg«0/  qui  noxam  fecit,  gtfoalfen 
fC^n  fofl  ? Refp.  Noxa  caput  fequitur,  SS5o  btr 

*(1 , Da  t>aUe  id)  miti)  an  fetnen  $errn , roec  ben  5tne<t>t  t>ar, 

Jbcc  tnufi  fUC  lt)0  bcjat)len  ; eadem  enim  eft  ratio,  ber  bo- 
na: fidei  poffdfor  J)at  ebeH  tKO  O^Ufjert , Dtn  Otc  verus  do- 
minus l)at.  $>at  Der  bonae  fidei  pofleflbr  ben  SCnect)!  flC* 

lautft  / fo  tnag  er  lid)  an  fetnen  Venditorem  f>alten ; mit  ei* 
nem  ’lBor(:  Noxa  caput  fequitur.  3>ai5Bo«c»p«# n>icD 
hier  Phyfice  oerijanben,  unb  fieiffet  fo  oiefi  alS  Corpus . 06 
fdjoit  Ferrarius,  Prof.|u3Rarburg,  in  fttnttt  A*nct.  ad  In- 
ftitut  Die  Dleben$  * Qln  ierfl4«l  , Ut  caput  fit  domnus,  qui 
fervum  habet,  ,.  . 
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rit , aut  manuandus  fuerit , neque  cum  ipfo , neque 
cum  eo,  ciijus  nunc  in  poteftatc  iit, agi  poteft.  Un- 
de , li  aHenus  fervus  noxiam  tibi  commiierit , & is 
poftea  in  pote f\a te  tua  eile  coeperit  , interdicitur 
a<5tio  : quia  in  eum  caliim  addudta  iit,  in  quo  con- 
fidere non  potuit.  Ideoque  licet  exierit  de  tua  po- 
v teftate , agere  non  potes  : quemadmodum  ii  domi- 
nus in  iervum  1'uum  aliquid  commiierit,  nec  fi  ma- 
numitius , aut  alienatus  fuerit  lervus  , ullam  actio- 
nem contra  dominum  habere  poteft.  (5) 

De  filiis  familia,* 

§.  7.  Sed  veteres  quidem  hoc  in  filiisfamiliarum 
maiculis  & feminis  admiiere.  Nova  autem  homi- 
num converfatio  hujusmodi  aiperitatem  re6te  reipu- 
eudam  eile  exiftimavit , & ab  ufu  commqni  hoc  pe- 
nitus recedit.  Quis  enim  patiatur,  hlium  fuum  & 
maxime  filiam,  in  noxam  alii  dari,  ut  pene  per  filii 
corpus  pater  magis , quam  filius  periclitetur  , cum 
in  filiabus  etiam  pudicitia;  favor  hoc  bene  excludat? 

Et  ideo  placuit,  in  lervos  tantummodo  noxales  actio- 
nes eile  proponendas  : cum  apud  veteres  legum 
commentatores  invenerimus  fiepius  dictum , ipfios  fi- 
liosfamiliarum  pro  fuis  delidtis  polle  conveniri.  (6) 

T1TV- 

(?)  tfiut  Der  JEnec&t  feinem  ei^enen  $errn  0<&aben , fe  bar  er 
fetne  aftionem  roieber  il)ii ; ec fan  tfiti  abec  fonfl  jufl&iig«n/ 
fcil.  ex  Jure  Romano.  93et)  UI1$  fimfltflen  tfl  Diefed  anDtrf 

gin  icDcc  JEiucht  mufi  ooc  fiet)  Die  0irajfe  leiben  / unD  hen 
0d)aben  ecfeljcn  / fein  $ecc  fltfjei  fiir  nu&t$.  g$  fan  nit&t 
cimnafil  Die  ilioinifdje  Dodrin  auf  unfere  Keibeiqenc  extendi- 
ret  roecben. 

(i)  SSBeil  Die  flinber  efieDem  a($  Servi  anqefefien  routben  , fo 
fanD  aucfi  Die  aftio  noxali*  (lau  contra  patrem , fi  filius  • 
familias  aut  filia  noxam  fecerit.  @|(i(t)©ie  abct  Der  effle 
Rigor  unter  Den  Antoninis  abgcfotnmen  ; alfo  fiaben  and) 

- beiagie  aftiones  noxales  aufaefioret,  unD  fanum  an  nit&t 
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; TITULUS  IX.  ' 

SI  QUADRUPES  PAU- 

PERIEM  FECISSE  DICATUR. 


De  aclionc » (i  quadrupes  ex  L XI K 'Ta.bh. 

ANimalium  nomine  , quae  ratione  carent , fi 
qua,  lafcivia , aut  pavore  , aut  feritate  pau- 
periem fecerint , noxalis  actio  lege  duodecim  Tabu- 
larum prodita  eft.  Quae  animalia  li  noxae  deduntur, 
proficiunt  reo  ad  liberationem  : quja  ita  lex  duode- 
cim Tabularum  lcripta  eft ; ut  puta,  fi  equus  calci- 
trofus  calce  percuderit ; aut  bos,  cornu  petere  foli- 
tus,  cornu  petierit.  1 Ha'C’  autem  adtio  miis,  quae 
contra  naturam  moventur , locum  habet.  Caete- 
rum,  fi  genitalis  lit  feritas,  celiat  actio,  Denique, 
fi  urfus fugerit  a domino,  & fic  nocuerit,  non  po- 
tcft  quondam  dominus  conveniri : quia  defiit  domi- 
nus elfe , ubi  fera  evafit.  Pauperies  autem  eft  da- 
mnum fine  injuria  facientis  datum.  Nec  enim  pot- 
eft  animal  injuriairj  feciile  dici  , quod  fenfu  caret. 
Hcxc  quidem  ad  noxalem  pertinent  actionem,  (i) 

* De 


\ ailttrS  , Gl$  indirrfte  contra  patrem  f Ifiljf  n , tCIUl  1’tC  fi- 
lius familias  iR  unus  cum  patre  , Si  filia  tanquam  virga 
facile  caftitatis  facere  naufragium  poterat- 
(i)  £itr  iRnidR*  anbtrl/  cine  continuatio  aftionum 
noxalium.  SiCflS  t)tijf<l  ClbCC  ; Quadrupes  pauperiem  fe- 
cit ? Refp.  Pauperies  fo  Dul  / ais  damnum  uni) 

@d)abcrt.  - 2Ctr  ncnmit  ii  04>ui,en , ttwil  ait  ftin  anbec 
SK5ort  l)abtn / bieSRomcr  aactti  accurat,  unD  faoieti 
nichi  tiammim  a demendo,  fblifcini  E-Ofl  £t)Wetl  1)1» p «S : 
Pauper, em  fetit.  £)ie  ftoiiuT  nennter»  idefed  in  fperie 
damnum,  |p  00»  jcm<Wb  iKCfaffi  , btl'  Intclleftum  unD 
voluntatem  battt , bcrgUi^m  l)fi  iiiifct  baiuti,  m 
effe&u  a(W  {R  damnum,  Ullt> pauperies tintlUi)* 

. ’ • ' . »15  ' 


Si  Quadruf,  Pauper,  fecisse  dicatur.  845 

De  aftione  additu* , concurrente  cum  attione  de 
• > pauperie , 

§.  1 . Cceterum  {ciendum  eft  , aedilitio  edi&o  pro- 
hiberi nos,  canem,  verrem , aprum , urfum,  leonem 
ifcp  habere , qua  vulgo  iter  fit.  Et  li  adverfus  ea 

fathim 


n>ie  tum  ein  $err  gebalten  ift  wegen  feineti  flnecbil , qui  no- 
xam fecit.  tueilec  fciiuu  JPnecbt  nu&et»  faa:  alfo  muff  auct) 
<in$m  beu^pcbaDen  erfe^n , bcn  ittn  Od>*  obcc  $fetD  it* 

manDen  gttbail,  aut  animal  nox*  dare,  c^||l  eadem  ra- 
tio, t>er  $trr  bat  SJiuben  t>on  Dem  Sbitr-  3'!^° 
mnn  mait  adionem  de  pauperie  an|leDUl  Wifl , fo  H1U|S 
bos  Sbiec  etncn  gcbaben  getban  baben  tviebcr  (tine  9la= 
tur,  i-®,  aflt$tmbe,  ^rccbuc.  beiffcn  nicbt,  fte  fbnuen 
wobl  afle  beiffcn , fle  tbuti  tS  aber  nicbt  oH  . abec 

bein  Snmb obcr  ijjfecb,  fobeiffct  eS;  SfBacunt  baflu  ti  ii)m 
ni0t  obgttvbbntt  ? tuarum  jiebeflu  e$  nicbt  beffer  ? Dal)<c 
beut  ju  Sage  abfoiute  einec  Den  ^cbaten  trft$tti  rnup , urtD 
jlebutbnt  ililbtfret)/  ut  animal  noxae  dedat.  5&et)  Oflttlt 

weftnaberift  nod)  ju  mertfcn , bajj  Der  anbere  baS  Sbier, 
bentymb,  baS'|Jferb/}C-  nid)t  mufirritiret  Dabcn.  £)enn 
ifi  DtefcS  geftbejen , habeat  fibi,  btr  £><rr  t|l  nicbtS  ju  prae- 
ftirett  fcbuloig.  £ierin  rnaren  Die  torner  fel)r  accurat , unb 
faben  Darauf/  an  animal  pauperiem  fecerit  contra  aut 
fecundum  fuam  naturam.  S)rnn  tucttn  Da$  lentere  fief(De< 

btn , unb  j.  <£.  Dein  Ocbfe  auf emcS  anbtrn  3Bitfe  ober  $lcf«c 
tu  Die  5Ccobe  gtgangen  tuar/  fo  fometl  bu  nicbt  Die  adio- 
nem  de  pauperie  flttfleflen , fouDsttl  Die  adionem  de  pa- 
ftu , tucilbec  5Eerl  $i<btung  gcbcn  folien.  Si  bipes  nocuit, 
bat  Diefe  adia  aud)  {iatt , v.  g.  merm  Da8  J?'.tbn  in  Dic  ®tu* 
De  flicgct , unb  groffen  0d)aDcn  an  Porcellam  , ©iriiertt 
unb  DergUicbm  (but.  abecDcr J?unb  Den  35ratcn  ftipt, 

iH  nid)t  fecundum  naturam  fuam  ; Dtnn  lltau  fati  Die 
$unbc  abricbten , baf  jie  nirbtS  anrubren-  '1'eittcbcft  Du  ein 
$ferb,  DaS  fcbldgt  aus  unb  trijft  Dicb/  fofriegil  bu  nid)ts, 
»er  ()eifieteSbi<b?  £)ie€ad>fen  nocb  aliquid  fimiie 
Juri  Romano.  Dcim  Du  fatlfl  baS  SbitC  aud)  noxr  relin- 
quere , aber  Du  muti  es  ijerttacb  nicbt  toi:i*er  in  bcn  @tail 
genommtn  babtn.  9?imtm  man  abec  folcbes  inS  ^au^, 

tum  non  poteif  amplius  nox*  relinqui , fed  teneris  ad 
intereffe.  D.  Thoma  bat  eitten  (ignun  1r*8.  de  nexa  a»i- 
i . «m- 
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fadhun  erit , & nocitum  libero  homini  efie  dicatur, 
cjuod  bonum  & aequum  judici  videtur,  tanti  domi- 
nus condemnetur  : exterarum  vero  rerum  , quanti 
damnum  datum  fit,  dupli.  Prxter  has  autem  xdi- 
litias  adiones,  & de  pauperie  locum  habebit.  Nun- 
quam enim  actiones,  prxfcrtini  poenales,  de  eadem 
re  concurrentes , alia  aliam  confumit.  (z) 

■/-  T1TV- 


tnalurn  gefcbtieben.  bcr  adione  de  paftu  l)at  IIKUI 

Die  (Stroebnfxit,  DnS  ©iet)  ju  pfdttbeu  # rrorju  |Ie  cincti  <\> 
gene»  $fant)«  3ftannl)aben,  unbbuinud  ©trajje  aeben. 
;Da$  aac  md)t  fo  btt)  beti  jiiomcrn-  Feltmann  m Duis- 
burg  t)nt  «inen  ganfjm  Trattat  de  inclifione  animalium , 
fatis  Pradicum,  gei(|)Citl)t!?- 

(i)  3Bcnn  «int  fera  beftia  ©tfcabtn  t&Ut,  ha  t)(lf  ftine  adio 
ftatt,  ferum  animal  femper  nocet.  SBetltl  ()itlg(gin  it» 

- itiaub  tine  5Btile  ba$  XI)iec  bitit  in  civitate , obec  in  lo- 
co , quo  iter  fit,  ba  faab  bie  aSio  adilitia  ftatt,  Httb 
aroar  roerm  tin  liber  homo  befcfySbtqet  rooeben , fo  rourtx 
b(C  dominus  befiiae  n(Uf)  btltl  arbitrio  judicis  ex  aequo  Sc 
bono,  v.g.  um aoo.  fohdos , geflcaffeti  roenn abec  ttnem 
Servo  obec  einec  anbem  ©act)e  ©tbabtn  jugefuqet  rooeben,  fo 
.rmiflebec  dominus  belli*  otiiScbaben  bopptlt  eefe^en.  Apud 
Komanos  ad  didilium  curulium  fpedabac  curam , ut 
via:  & plateae  iecuritati  profpicerent , nequis,  ubi  vul- 
go iter  fit,  animal  noxium  haberet.  Hinc  dabant  adio- 
nem  aedilitiam , de  qua  Joh.  Strauchius  integrum  Tra- 
' datum  conferipfit.  2Birl)ab«njlt)aC  hodie  btCgl(i(I)tn  de- 
terminirtt@trajfcnnid)t,  botb  taifen  rotr  foltbc  £)ingtnicbi 
imgcdrafft  bingebtn.  £>as  alte  ®dd)ftfct)e  iKcctjt  rour  biefel, 
Dof  enirocDer  Det  iptrr  bas  Xl)ter , rodebes  jemanben  fcbablicb 
geroefen , gleitbfortftbatftn , unb  ftcb  beffllben  ais  $tcc  nitbt 
mebr  annebmen  / obec  abec  btn  ® cbaben  mit  bem  Betgelb  bt* 
iat)Un  muffe.  /Unb*Ked>t  Lib.  a.  Artk.  40. 

abir  Beer  / «btr  ©d>fe/  abtr  Pfert/  «hir 
rrelcher  h«nbe  Dibe  ee>  fle  / tynen  VTlann  tobet/ 
$bir  lemet  / (In  j$erre  fall  b?n  0<t>abin  $dbm 
nacb  rcd>tcn  U?er#elbe/  abir  n««b  fyme  U>erbe 
bcffcrn/  ab  fyee>  tnfyne  ©etrere  webbic  nemmetj 
tuHbbctnt  4l«  &e$  erf t er  feret.  01eb  txt  abir  ng 

* unb 
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TITVLVS  X. 

DE  IIS,  PER  QUOS  AGE- 
RE POSSUMUS. 

' ' ' ■ • i-  ' 

Per  quos  agere  licet.  ' 

NUnc  admonendi  fumus,  agere  polle  quemlibet 
'hominem,  aut  fuo  nomine, aut  alieno.  Alie- 
no : veluti,  procuratorio  tutorio,  curatorio:  cuin 
olim  in  ufu  fuillet,  alterius  nomine  agere  non  polle, 
nili  pro  populo,  pro  libertate,  pro  tutela.  Prae- 
terea lege  Hoftilia  permiflum  erat  furti  agere , eo- 
rum nomine,  qui  apud  hoftes  ellent,  aut  Reipubli- 
cae  caula  abellent , quive  in  .eorum  cujus  tutela  ei  - 
fent.  Sed  quia  hoc  non  minimam  incommoditatem 
habebat, ‘quod  alieno  nomine  neque  agere,  neque 
excipere  adtionem  licebat ; c ceperunt  homines  per 
procuratores  litigare.  Nam  fic  morbus  & artas  , & 
necellaria  peregrinatio,  itemque  ali*  mult*  (juft* ) 
caulx  larpe  hominibus  impedimento  funt , quo  mi- 
nus rem  luam  ipli  exequi  poffint.  (i) 

Qui- 

unb  entboftt/  nadf  en  bufet/  na<b  en  ei et/  nacfr 
em  trengdet  <&/  fo  tfi  cr  unfchulbtg  an  St  me 
0d>ahen-  ©o  untertriribe  ee  fla?  jener  nor  fynen 
gcbaScn  / eb  er  triU.  Conf.  Schilter  Saert.  ad  f. 

pag ■ 101  ./eqq 

(i ) doc  (Stridjtt cin«  Aftion  anfleOen  mifl , |an  fold)c$ mu 

j«lb(l , OOU’  per  Procuratores  tt)Utl.  tseitl  Princi- 

pio roirD  conliderirtt , ob  fo!d)tg  promifeue  gtjcbcfjtn  f&IU 
ne  ? & Refp.  negando,  fotibtrn tuit in gtwtffcn $dlltn. 3 €. 
(Datin  ttllt  Civitas , Univerfitas , Populas  agicttl  IDOltC,  t)Ct 
BCt  C»  n6i{)tg,ut  Syndicus  conftitueretur.  Item  fi  pro  li- 
bertate agebatur  ; felliti  ®etin  feCMtliflC,  fcM  IlUtlt  folCfetC  foU 
jlall  qutrllionem  llatus  movirlt , rDlircfliCt)  Cttl  StHCdlt  "flU 
- Btlcn  ance  / io  forttK  «r  OljneDem  fetne  perfonam  Itandi  in 
judicio  g^abl/  UIlDflUUtyWM  provocicK  If  Mlfbi« 

btit. 


S 46  Institut.  Justiniani  Lib.  IV.  Tit.  X. 

. ..  ***** 

Quibus  modis  Procurator  confiituitur» 

§,  u ^Procurator  neque  certis  verbis,  neque  pra:- 
ienK  iejnper  adverfario,  imo  & plerumque  eo  igno- 
rante 

% 1 i ■ * r 

btit.  £)i«fe  Quxftionem  au5iumact>tn , muflf  ereineti  Pro 
curatorem  |)ab<n.  9iicbi  rotmgtc  rear  ei  Dem  Tutori  «inc$ 
Pupiiicn  ougomit,  njmnicr  felbll  oor  ©ecict>c  |u  erfdjeincit 
Bcrljinbcri  nar^cinen  Aftorem  ju  bt|ltQ«n  SBflucbic  Ab- 
fentes  foiUMI  per  Procuratores  ex  Lege  Hottilia  agifen , 
tnfonbfl'l)<il  fi  Reipublicat  caufa  aberaqt,  aut  in  cuftodi* 
detinebantuT.  SSJtil  (5  Uberftdlipt  btjfCC  / ba£  tltltC  fdb|l 

boc  @crid)t  «futute , tiiDem  Die  (ireitenDcn  banbtoen  e^ec 
juinSBugUubgtbrac&t  roicotn  fonntn,  btntn  Procuratori-  > 
bus  aucb  imanildnbrg,  ji(t)iii  iumir<t)<n  * f»  bitit 
t5l)art,  fid)  eincil  Procuratorem  JU  befldlttl,  nifi  adfuerit 
neceffitas : differuntur  enim  alias  lites,  nec,  ut  jam  di-. 
«Sum,  facile  tranfigicur.  £«1  UUU1  rtbtCgtf«i)<n  t Drtjjbie 
Republic  iUIiel)llW , hominesque  muneribus  & negotiis  >■ 
fsepius  diffringi;  fo  admittine  mati  in  civilibus  Procura- 
tores, in  Criminalibus  abu*  nicl)!  (U1-  Procurare 

abtcbtidfoetfl/  fll$  alterius  negotia  gerere  , admini lirare. 
Uni)  rotnn  DcrqleitDeit  extrajudicialirer  oen  jcmaiit)  acf<t)teDet# 

- fo  nenmt  mati  tbti  eintriMandatarium ; cjcfd)i<t)t  es abee  in  ju- 
t dicio,  fo  beifl  «procurator  juridice,  Ob  Un>Ot)l  popula- 
rirtr  offt  promifeue  gcnomitlttl  toirD-  ©tfjtlliflt  IlUn  / DeC 
ftd)  tmen  Procuratorem  conihtuifet , tfl  «IMOtOtr  praefens 
obtcabiens.  9Banfl  er  pr*fcns  ijl/  unb  felb|l  tnit  fetnein 
Procuratore  60t  (%rid)f  fomtltt  IMD  dedarirt , bfljlbiefcrfuit 
Procurator  fei)/  fo  brauttt  ea  nuiier  feint$  Mandati,  fonbcrn 
<5 1|1  gtnug , bfl(l  es  regiflrirt  IDCyDe , fe  hunc  Procuratorem 
conftituere.  Qief<t)id)t  efiaber  ab  abfente,  fo  111110 Der  Pro- 
curator feine  SBoilmacbt  aufrodfen  fonnen-  SBcnn  abtr  ber* 
Qleicbcn  Mandata  nief)t  rcdt)t  cinger  d>tet  finb , fo  loirObie  Ex- 
ceptio legitimationis  opponitt  / ne  nulliter  procedatur. 

JDcrqlcHben  Htes  ju  ocrbtueti/  ffnD  in  allen  wol)!  cinaericbtt* 
ten ©metam  «jerotff'  formulae  oon  tftoflinacbttn  oocciefcbck» 
tat.  a&ilnun  cie  torner  ungtrn  Procuratores  dimittirttn» 
fo  finb  fi«  oud)  reeu  oon  Dem  alten  Jure  aegtgangen- 
fagu  man  / Der  Reus  mug  nicbt  mu  mtbrtrn  ^crfonm 
JlUi)unt)uD«H , ergo  mujlc  ctr  Procurator  b08  Dominium 
, Litis  ijabill/  reprxfentabat  enim  Mandantem ; ergo  i|l  CC 

Dominus , (C  i||  mutftltfyf 0 Dii'  Adveif*ri*s»  Olt  $n  0<Hl  ft<& 
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rantc  confti  ruitur.  Cuicunquc  enim  penniferis  rem 
tuam  agere  aut  defendere,  is  tuus  procurator  intel- 
ligitur.  (2)  , 

Quibus  modis  Tutores  vel  Curatores  confli - 
tuuntur * 

(.  2.  Tutores  & curatores  quemadmodum  con- 
ftituantur,  primo  libro  expolitum  eft. 

TITULUS  XI. 

DE  SATISDATIONIBUS. 

> antiquum*  De  judicio  reali. 

SAtisdationum  modus  alius  antiquitati  placuit,, 
alium  novitas  per  ufum  amplexa  eft.  Olim 
enim,  li  in  rem  agebatur,  latisdare  pollellbr  com- 
pellebatur, ut,  li  vieftus  (cllet, ) nec  rem  ipfam re- 

ftitue- 

fcte  Reus.  S25co  uns  b«it  jii  £<uj  ift  nirtW  treniati'  flcbrdiut)* . 
lifft , ale  &i«K8  i timit  ift  in  ciien  Procefs-Or&nuwitn  bar* 
fritpfc ; mati  ift  hu^i  fdjufbitj  , Nss  Urtocil , roit  bci)  btnen 
Slbinecn , aufibn  mirb  bor  n;d)is  mc&r  dl$ 

tirun  fimpIifemMandatariurn  Conf.  Bofhmeri 

DtjjirtaM  it  Dcminie  litit.  J)ie  Procuratores  Ullb  Advo- 
cat^ fti:bci»olunttrfd)ic&tli , bci  Advocat  arbtiiet  imitant- 
tar Procurator  ntiltac^ailb , «aegotiirtf. 

(j)  In  L 16.  C de  procur.  omnibus  facultas  datur  utendi 
procuratore,  imo  inNov.  7».  dicitur , bag  Dit  perfonat  illu- 
ftres^arni^taulitur  per  Procuratores  crfidruri  foa;tl>  ne 
minuatur  autoritas  eorum  , & in  criminalibus  ob  in- 
feriptionem  in  crimen.  Conftituuntur  mandato ; & qui* 
dem  perfona  habilis  , etiam  infamis  admittitur  > qui 
tion  notoric  talis  eft;  Demi  $cih»air!H)it)  Ittnflt  difputi*. 
r et  1 ob  ftnec  infamis  fei)  / fo  foli  rnnn  ihn  admmirm , bis  <t 
notonc  infamis  ift.  Dcfrnior  fine  mandato  fufeipit  cau* 
fam  rei.  Procurator  eife  poterat  homo  vilis  , advoca- 
tum vero  ede  eft  dignitas.  Procurator  Gelat  licis  do- 
minus, Sc  lententia  etiam  in  eum  ferebatur, 
v ' ' ' (i)  Hic 
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Ilitueret,  nec  licis  iftimationem  ; poteftas  eilet  pe- 
titori aut  cum  eo  agendi  , aut  cum  fidejutloribus 
ejus,  quae  latisdatio  appellatur  judicatum  folvi.  Un- 
de autem  fic  appelletur, facile  eft  intelligere.  Nam- 
que ftipulabatur  quis , ut  lolveretur  libi,  quodfuif- 
fet  judicatum.  Multo  magis  is , qui  in  rem  adtiooe 
conveniebatur,  fatisdare  cogebatur,  li  alieno  nomi- 
ne judicium  accipiebat.  Iple  autem  , qui  in  rem 
agebaf,  li  fuo  nomine  petebat , fatisdare  non  coge- 
batur. Procurator  vero,  li  in  rem  agebat,  fatisdare 
jubebatur  , rem  ratam  dominum  habiturum . Pericu- 
lum enim  erat,  ne  iterum  dominus  de  eadem  re  ex- 
periretur. Tutores  vero  & curatores  eodem  modo, 
quo  procuratores , fatisdare  debere  , verba  edidti 
faciebant.  Sed  aliquando  his  agentibus,  latisdatio 
remittebatur.  Hic  ita  erant , li  in  rem  ageba- 
tur. (i)  ' ’ . 

De  judicio  perfonali . 

§.  i . Si  vero  in  perlonam  , ab  adoris  quidem 
parte  eadem  obtinebant,  qui  diximus  in  a&ione, 
qua  in  rem  agitur.  Ab  ejus  vero  parte,  ctun  quo 
agitur,  fi  quidem  alieno  nomine  aliquis  interveni- 

/ ret; 

(i)  Hic  titulus  re&e  fubjicitur  priori , nam  qui  nomine 
alieno  agit,  adverfarium  reddere  debet  fecurum  per  fa- 
tisdationem  h.e.  cautionem  tidejuflbriam.  Nam  qui  i- 
dejuHores  dat , ille  fatisdat.  DlIKt)  etn  'l>fanb 

fafomme  id)  «ine  Caution  , Di{  t>at  determinatas  qualita- 
tes, unbfanfeoit,  ba^esfdflr,  uttDidialfo  nid)t  bin, 
baijernenmt  man  bi.ftoutf)  ni(t)i Satisdationes ; ned)  roeni* 
gti  OUI  Id)  fldjcr  Ounit)  juratoriam  cautionem.  Ab  initio 
- nulla  ab  Attore  petita  fuit  cautio , Otr  Reus  obee  mu  fit 
cautiones  nKUttn  / jOliOetlid)  in  adionibus  realibus.v.  c. 
Rti  vindicatione,  e g.  ne  alienaret  interea  pendente  li- 
te, ut  lic  fententiam  judicis  inefficacem- redderet:  hoc 
ut  ne  fieret , cautionem  dare  debebat  judicatam  folvi, 
&CIUI  Da  il(fi  tt*  Dic  Alienation  ni$l  UtlttttWfiS- 
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reti  omnimodo  latisdaret  : quia  nemo  delenior  iii 
aliena  re  line  iacisdatione  idoneus  eiie  creditur. 
Quod  li  proprio  nomine  aliquis  judicium  accipiebat 
in  perlonam  i judicatum  folvi  lacisdare  non  cogeba- 
tur. (z) 

fus  novum.  De  reo. 

§.  2.  Sed  hodie  harc  aliter  oblervantur.'  Sive 
tnim  quis  in  rem  actione  convenitur , live  perlonali 
fuo  nomine,  nullam  latisdationem  pro  litis  arftima-. 
tione  dare  compellitur  t led  pro  luaxantum  pe  dona, 
quod)  in  judicio  permaneat  4^quc  ad  terminum  li- 
tis : vel  committitur  fux  pitmiiflloni  cum  jurejuran- 
do, quam  juratoriam  cautionem  vocant  i vel  nu- 
dam promiiEonem  , vel  latisdationem  pro  qualitate 
perionx  lux  dare  compellitur.  (3) 

Dt 

(3)  SBtl)  DCIItn  Adionibus  perfonalibus  tDCIC  blC  cautio  nicl)f 
llt)li)ig-  lirat  quis  obftridus  cx  debito  vel  contra&u, 
DaSg«iKlau(f)auft)ie  haereder.  Ergo  in  aftione  pedonali 
non  fatiidabatur.  Qiatt)  ber 3cit  iDuuCx  t>iec  tute  CleaDeruncj, 
UnDf)(HiHC  Reus  in  rei  vindicatione  muffCH  fatisdare,  non 
judicatum  folvi  , fed  judicio  lilii,  uilt)  111  folgtnbtr 
feat  tnan  nit&t  dmnaol  bit  reosaujeit  angebaucu  / ut  fatis- 

darent , imo  juratoriam  admiferunt  , ab  iis  praecipue  , 
qui  mobilia  bona  poliident,  jrt  biefe  repromitiirUllblO?* 
Noodt  abtt  in  Commentarie  ad  jf  mCQIKt  nil&l  Utlbllltq/ 

ntan  folie  boet)  nod>  fdjrocren  (affui , licet  immobilia  pofli- 
deanci  Dcnil  (3  fOUIiiK  ja  auf  voluntatem  an,  in  jureju- 
rando abet’  illfdjon  religiofum  quid  DOttjflHlKH-  5&U)  QC* 
mcnl'eui«llpermittiren  reic  juratoriam  cautionem,  Romani 
hos  carcere  conlkringebant. 

(D  Jure  novo  reus  cautionem  praeflabat,  quod  velit  ma- 
nere in  judicio,  bi|jenMi(fcjDSTwiANusaud)iKOcbiKi / 
b<c  reus  gar  iiict)t  tncbt  cavutn  jolte,  itnibember  Artor  al« 
Itin , bajs  cr  luem  roolu  profequiten  , unb  rocnn  er  cou- 
demnictt  IDUr&C  t duplum  folvere.  £>Q3  jpurbe  CIMI’  fit* 
dnDcrt  *»  hTov.  II a.  60  tl  nttr  decimam  litis  partem  ju  Se» 
ialjlui  jebulbig  i bebet  babn  eintgenemenntt,  unfete  exceptio 
imbap03»IC  inforo  eOOttly  IW|«M  flUsbtdl 
44  h 3»  , - 
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De  procuratore  athris. 

§.  5.  Sin  flutem  per/procuratorem  lis  vel  infer- 
tur, vel  fulcipitur  ; in  actoris  quidem  perfona  , fi 
non  mandatum  adis  infinuatum  cft,  vel  prodens  do- 
minus litis  in  judicio  procuratoris  fui  perfonam  con- 
firmaverit, ratam  rem  dominum  habiturum  (atisda- 
tionem  procurator  dare  compellitur : eodem  obler- 

vando. 


Jure  Novellarum.  & tfl  O&CC  , fontMtl  i|l  bit 
poena  temere  litigantim^geiDefen-  ©eim  t>d  C8  Offl  JU  ge* 
tdicljcn  rjlegtt,  bn|j  nur  emtr  «inen  ^roceji  an  £al(i  roarf, 
unbfoIci)«n()ernact)  nidjt  profequine , blojjnur  bafl  er 
ittbie%jal)lmig  ber€poriulnbrd$te/  inbent  bie  Executo- 
res  Litium  felcpe  nad)  bec  «rbffe  ber  eingeflagitn  ©limma 
eintiic&en;  jo  t»are8  nbil)ia/,  burd)  bicfe$  SOluiel  bit  info- 
Jenz  Der  Adorum  dlljllf(t)rdlicfm.  Da  fit  mm  a tem- 
pore exhibiti  libelli  intra  duos  menles  litem  conteftiretl 
nnb  cavifdi  muffin  > bit  Expenfas  litis  in  cafum  fuccum- 
bentiae  JU  reftituirtll,  nacfibtr  NneUa  96.  c.  i.itt 

bcm  jebtnbtn  Sbeit  ber  in  btn  Libello  tmbalienen  ©urnm 
befianbtll-  Satiare  btift  tigcnilirf)  per  FidejuiFores  cavere. 
2)tnn  per  pignora  cavifcn  1(1  flefdt)l’licb , pignora  enim 
certam  habent  seftimatiorem  > fie  Ul&dlittl  JUletJt  nkfjt  JU* 

rcid)tn.  £>al)trbleibei manam  litbfttn  beo  berirfien,t)ecnacO 

folgct  Pignoratitia  Ullb  f Ilblid)  Juratoria,  bO  mOH  flbec  ftfilDt* 
ttnmug,  fe  nec  fidejulfores , nec  pignora  habere  potuif- 
fe.  jjeilt  jutageaber  ba  t$  ex  regula  fitifftl  : Reus  nun- 
quam fatisdat.  Ador  vero  femper.  jb  ifl  0K&18  <JtRM)f)rt* 
li^cr,  ttl8  bit  Caution  de  litis  impenfis  & pro  reconven- 
tione,  baidjabcp  ein  Caput  «conventionis  aiige&en  mu|j, 
id)  mu|j  eint  @egmfocbecunql)a6en,  baljcc  jit  in  matrimo- 
nialibus niibt  (lati  finbet-  Qu.  Slbtc  roit  fioefi  mufi  benn  Dit* 
fe  Caution  befleQct  roerben  ? Refp.  |£)it(t8  ifl  tin  arbitrarium. 
5n  ©attfen  i|l  fie  jum  bbctjilcn  auf  s o.  Sfialer.  Cautio 
pro  Expenfis  fail  Don  bem  Reo  aflejtit  an  ben  Adorem  gcfoc* 
Den  lotcben/  «8  airb  aufl)  barauf  gtlproe&tn.  3)cc  Reus 
tarf  alfo  ex  regula  unb  orbentlid)  feine  Caution  lci(len : nili 
prafumtio  fugae  aut  dilapidationis  bonorum  adiit.  2)it 
Suuifibeii  baben  biefes  iiibeiTen  nict)t  fo  gttiW  obfervictl  / foit* 
fete»  »8H  alie»  bepDtflCawion  gefwbert. 

to 
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vando,  & fi  tutor,  vel  curator,  vel  alii*  tales  per- 
loni , qui  alienarum  rerum  gubernationem  recepe- 
runt, litem  quibusdam  per  alium  inferunt.  (4) 

* De  procuratore  rei  prafentis. 

$.  4.  Si  vero  aliquis  convenitur  : fi  quidem  prae- 
iens procuratorem  dare  paratus  eft , poteft  vel  ipfe 
in  judicium  venire,  & fui  procuratoris  perforfam per 
judicatum  folvi  iatisdationem  lolenni  ftipulatione 
firmare,  vel  extra  judicium  Iatisdationem  exponere, 
per  quam  ipfe  fui  procuratoris  fidejufior  exiftat  pro 
omnibus  judicatum  folvi  fetisdationis  claululis.  Ubi 
& de  hypotheca  fuarum  rerum  convenire  compelli- 
tur : five  in  judicio  promiferit , five  extra  judicium 
caverit : ut  tam  ipfe,  quam  hiredes  ejus  obligentur. 

Alia  inluper  cautela,  vel  latisdatione  propter  perlb- 
nam  ipfius  exponenda  , quod  tempore  fententii  re- 
1 citandi  in  judicium  veniet  \ velf  fi  non  venerit,' 
omnia  dabit  fidejufior,  qui  in  condemnatione  con- 
tinentur, nili  fuerit  provocatum. 

/ De  procuratore  rei  affentis. 

§.5.  Si  vero  reus  prifto  ex  quacunque  caufa  non 
fuerit,  & alius  velit  defenfionem  ejus  lubire  , nulla 
differentia  inter  a&iones  in  rem  vel  perlonales  intro- 
ducenda, poteft  hoc  facere  : ita  tamen,  ut  latisda- 
tionem judicatum  folvi  pro  litis  iftimatione  priftet. 

Nemo  enim  fecundum  veterem  regulam  ( uti  jam  di- 
ftum  eft ) alieni  rei  fine  latisdatione  defenfor  ido- 
neus inteliigitur. 

: ■ Unit  ' , 

■■■-*  ' " ' - - 

(4)  Siffier  i(l  gtnntftii  roorben , quid  juris , fi  ipfe  Aftor  t 
& ipfe  Reus  comparent.  Nunc  dicendum,  liw  f$  IttU 
bettl  Procuratore  befdynffeit-  2)er  Procurator  Amoris  bat 
entmeber  (in  Mandatum  obtr  nid)f.  £<1t  (r  etn  Mandatum 
judiciale , f»  Dfltf  (C  cavi  ren : benn  rpifl  0«;  Reus  tine 
“ fihbi  Cau- 

A 

^ « 
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. . * Unde  hac  forma  difcerda^  « . 

- §.  <?.  Qua:  omnia  aperrius  & perfectius’  'quotidia- 

no judiciorum  ulu  in  iplis  rerum  documentis  appa- 
rent, 

Ubi  hac  forma  obfervanda. 

„ §.  7.  Quam  formam  non  folum  in  hac  regia  ur- 

be, fed  etiam,  in  omnibus  noftris  provinciis  (edi 
propter  imperitiam  forte  aliter  celebratur  ) obtinere 
.cenlemus  i;  cum  necefle  lit,  omnes  provincias  , ca- 
put omnium  noftrarum  civitatum,  id  eft»  hanc  re- 
giam urbem,  ej  usque  oblervantiam  fequi. 


TITU- 


1 

Caution  fjabtn  / inuf  er  folcfce  Bott  bertt  Principal  f orbem, 
gf  jjl  ja  feilt  falfus  Procurator  , fottCtm  ad  Ada  conftitui- 
M.  $flt  dbcrlwr  Procurator  ftiu  Mandatum , fo  ijl  er  cift 
falfus.  procurator  , ergo  etiam  non  fatisdat.  5B0  leiRC 

S&oflmactjt  i|t , ba  jmb  lauter  Nuliitaten.  2Bettn  a6tc  sitiat 
ein  Mandatum  aufqetpiefett  roccben  fan  / felbtqeS  aber  SJidns 
qd  l)at , fllsbemt  mu£  er  caviren  / rem  gratam  & ratam 
haberi.  £mmit  ater  fcin  5ei)ler  beganqcn  n>crbe  / fo  i|b  mt 
obtn  ftbon  crinmrtrootben , ut  ben  meiilett  @eri(&ten  / cine 
qcroitfeNotui  aufqefetjt/  babet)  man  mutatis  mutandis  blcb 
feen  mug.  <g0  foflt  aticb  Bergir  tn  elctlis  di/cept.  ferenf. 
eitie  atifqefttft,  roelcfe  febr  quiill.  SBennber  Reus  ni®tfelbfl 
«•{cbsintn  ttliQ  / fonbertt  ben  Procuratorem  ad  ada  confli- 
tuiren , fo  ift  aticb  feitte  Satisdatio  ttbtbiq , fottbern  btr  Reus 
wutfqeloben , judicatum  folvi , inib  bet)  bettt  @ttb-- ttfitial 

felbfl  suqeqct?  fep» , fo  aber  nidjt  tttebe  requirirei  »irb-  f)at 

(in  Procurator  Adori  confanguineus  qat  hin  Mandatum, 

fotticb  W ad  CautiwKwx  de  rato  JtlflCfaffin. 


1 (Q$8 \t 
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LUS  XII. 

••  DE  - •"<  • • ‘ ‘ ■*  i '-'2 

PERPETUIS  ET  TEM- 
PORALIBUS ACTIONIBUS,  et: 

QUA  AD  HAKEDES  ET  IN 

h.eredectranseu\t. 

J)e  perpetuis  $ ' tempQY'alibus'attionibits.  1 

<Oc  loco  admonendi  fumus , eas  quidem  a6Ho- 
l nes,  quar  ex  ^ege  j : Seiiatusve  confulto  , live 
ex  lacris  conftitutioiiibtis  proficifcuniur , perpetuo 
fodere  antiquius  competere  j donec,  iaerx  conftitu- 
k tiones  tam  in  rem  , quam  in  per fonami . .actionibus 
certos  fines  idederunt : eas  vero  ^ qu*:  ex- propria 
Praetoris  jurisdiclionependcnt , plcrmViqUe  inWa 
anilum  vivere':  nam  & i piius  Prxtoris  intra  annum 
e^at  imperium.  Aliquando  tamen  & in. perpetuum 
extenduntur  , id . cft  , usque  .ad  jincm  conftitutionl- 
bus  introductum  i-  ejuales  funt  ex’  , quas  bonorum 
^bllHIori,  deteri^tidi^ui  heredis  loco  funt,acconv- 
nio^t.  Fup ti  qupqyfc  Jfionifefti  * a&i  o , f<quamvis  ex 
ipfips  Praetoris  jurisdictione  profiidfcatnr  ; i tamen 
perpetuo  datur.  Abfurdum  enim-  elle  exiftimavit, 

afffw>  eam  terminari,  (i)0'"  ‘ ^ De 

—4  ff» : — ; — — . 

(i>  3Mde  babtti  bitfe  £>rbnung  gembeit , mub  Alexander 
, Cmasjanasos  . tlfttjtld  f hunc  a titulo  de  A&ionibus  noti 
effc’  disjungendum.  £)ie  Methode  tff  frtt)lUf)  fo  accurat 

ni<t>i , benn  jtf}i  fommen  nocb  i.  ntu« Diviftones  a&ionum 
t bov/  bn  «t  be<|>  obm  fdjoti  6.  proponira  bat , mic  mufTeti 
dbtc  accommodicen-  Olim  roafClT  alie  Aftiones  per- 
petuae, donec  folveretur„"quia  Jus  quxfuum  nemini  au- 
ferri poteft.  Aftio  aber  1(1  ein  Jus  quaefitum.  9lad)  DCC 

bai  man  fac  gut  befunben  / etne  ddt  ju  detentiiniretr, 

quo  Jura  & Adi  iones  extinguerentur,  IDdCt)C5  fub  Thro- 

bosio  U.  gtjc&abu  btmunan  faqte , (Ifcp  bod)  an  0wen 

H h h § bc$ 
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De  aBiowbttj)  qua  in  hxredes  tranfeunt  vel  non . 

§.  i.  Non  autem  omnes  adiones,  qui  in  aliquem 
aut  iplo  jure  competunt , aut  a Praetore  dantur  ; 6c 
in  haeredem  aeque  competunt',  aut  dari  folent.  * Eft: 
enim  certiflima  juris  regula , ex  maleficiis  poenales 
actiones  jin  haeredem  rei  nori  tbrtpeterO;  veluti,  fur- 
; •<*.;  . ; •: ' ''  ■ 1 i ti, 

* — ~ — — — i 

be$  Adoris  eme  geoffe  Negligence,  baji  tr  ftcfinm  ftin  9icd)t 
tlldu^ctdinnmcri-  Conf.GuNDi-iNGuDiff.  de  Litis  Con- 
teft./emper  uti/i  Cap . i.  %.  i i.'  HUn  DOrfitCO  alie  A- 
aiones  civik$  perpetu*  roartn , unb  man  Elaqen  fotufjr 
. n>tnn  uian  it>oUe , io  roarb  imti  gt(ety , bag  bit  Adion* 

rcalesio  monilibus  in  j.djat)Cm  pr*fcribi«t  fet}n  foQctl # 

nad)  8acbftn*3iecl!)t  m tintm  3al)t  6.  OBoi&tn  unb 

3-  £iU}tn  ©It  Adiones  rerum  immobilium 

Obcr  tPUrbCU  inter  prxfentes  in  io.  inter  abfentes  in  20. 
£jal)Ctn  pr*feribil‘et.  ©it  Adiones  perfonales  abtt  ex 

^contradibus  ©urbtn  in  i».  3afircn  erfl  pratfcribirtt,  ba* 

I)ero  man  Dit/tnigt  Adiones , quae  ultra  20.  annos  du- 
rant, nod)  perpetuas  ntnntl-  ©tmt  ob  fct>on  6tceit$  in  bt* 
v fun  LL.  xil.  Tabb.  bit  Ufucapio  tmgefiibrtt  ©brbtn  / fo  ‘ 
ftatman  bocb  direde  benen  adionibus  ftin  3iel  unb3J?aag 
porgtf$ritbtn  / fonbern  tS  ijlnuTppr  veidem  gtlommen, 

ut  etiam  adio  exclufa  effet.  ©iejiinige  Adiones , bit  nitbl 
fiber  20.  'jai)l'  baurtn , btijftn  temporales  feu  temporaria:. 
Temporartx  adiones  funt,quae  intra  certum  tempus  dan- 
tur, v.  c.  adio  de  albo  corrupto  : eft  enim  adio  praeto- 
ria, item  poenales  omnes.  Sed  praetoris  tamen  non  o- 
rones  extinguuntur  uno  anno.  ginigt  al$  bit  adio  futti 
manifefti  batirtt  (ingtC/  quae  eft  perpetua,  ut  adio  ci- 
vilis. Ratio, btr  fur  manifettus  ifl  fon|l  capitaliter  gtflcafft 
©ocbttl  ex  LL.  XII.  Tabb.  bitfet!  bat  Del'  Praetor  OUfgtbobtll, 
bod)i)ater  ttmaggclajfen,  ncmlitb  baji  bitft  Adjo  fo  langt 

baurtn  fode , quamdiu  olim  perfecutio  capitali*  durabat, 
JDatllOd)  finb  tinigt  Adiones  praetoriae  rei  perfeeutoriae, 
unb  baurtn  fo  langt  ati  bit  civiiu.  langt  al$  bie  Rei 
vindicatio  i|]  praetoria  gtmtftn  , durabat  10.  & ao. 
annos , vid.  fupra  tit,  de  Ulucap.  2UfO  baurtn  OQt  asio- 
nes poenales  |iun  i-jabr/  bit  Rei  perfecutoriae  abtc/  bve 
reales,  five  perfonales,  fo  ItUig al$ bit  civiles , auSgtllOIfc 
mtn  Adio  refeifloria,  b«  bOUMt  UW  tin  3«&C>  alioquin 


omnes 
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ti,  vi  bonorum  raptorum , injuriarum,  damni  inju- 
rii. Sed  haeredibus  hujusmodi  actiones  competunt, 
nec  denegantur  , excepta  injuriarum  adione  , &£  fi 
qua  alia  hmilis  inveniatur.  Aliquando  tamen  etiam 
ex  contradu  adio  contra  haeredem  non  competit, 
veluti  cum  teftator  dolole  verfatus  fit-,  & ad  haere- 
dem ejus  nihil  ex. eo  dolo  pervenit.  Poenales  autejn 
_ adiones,  quas  fupra  diximus  , fi  ab  ipfis  principali- 
bus perlonis  fuerint  conteftatac , & haeredibus  dantur, 
& contra  haeredes  tranleunt.  (2) 

Si  pendente  judicio  reus  aBori  fatisfecerit . 

§.  2.  Supercft,  ut  admoneamus,  quod  fi  ante  rem 
judicatam  is , cum  quo  adum  eft,  latisfaciat  adori, 
officio  judicis  convenit  eum  abfolvere licet  in  ea 
caufa  fuiflet  judicii  accipiendi  tempore,  ut  damnari 
deberet.  Et  hoc  eft  , quod  antea  vulgo  dicebamur, 

‘ omnia  judicia  abfolutoria  elle. 

TITU- 

omnes  praetoriae  rei  perfecutoriae  tamdiu  ac  civiles.  DU 
cas ; @0  [)af)tn  IDtr  lautec  adiones  temporarias  ? Jd  Gram- 
matice, njeiltintgtt»iiT<3«itgcf«4ti|l#  fan  mati  ftcafle  tem- 
porarias ntntutl , abtc  tg  n>UCCC  apud  Romanos  bitf* 
Denominatio  btl)alten  refpedu  praetoriarum.  aitbt 

«inigt/  aelc^enicbtldngtcalStinen^oaat/Sagic.  baurcn, 

quas  Stryck  in  TraEt.  de  ABimiius  recenfet.  jo. 

i|l  fond  bet)  bcnen  2)euifd)eti  einSecuiumgetDjfm,  batutit 
fortxrn  t>ie  <gad)fen  ji-  3«t)c  6.  dBodjen  unD  ?-  £agt  juc 

praefcription.  diifO  fetiferi  ftt  juridice  perpetuae,  fapiunt 
enim  aliquam  perpetuitatem. 

(2)  Quod  ad  fecundam  divifionem  attinet  , nota  , adio- 
nem  rei  perfecutoriam  dari  haeredibus  contra  haeredes, 
v.  c.  ex  mutuo.  £)«mi  Dtt  Haeredes  repraefentirttl  ili  Oflttll 
Dtti  Defundum,  unb  id&al)tr  ftin3n>eiffel , bafi  de  bteA- 
diones  , ex  contradu  defundi  natas,  tja&cn  / quia  non 
folum  pro  nobis,  fed  & pro  haeredibus  contrahitur.de 
haben  and)  afle  Adiones  ex  delido,  l)it  nid)tad  vindidatn 
geben , roie  Die  Adio  injuriarum.  Quaedam  autem  dan- 

H h h 4 ' tur 
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TITULUS  XIII. 

DE  EXCEPTIONIBUS. 

, Continuatio.  Ratio  exceptionum. 

S Equitur,  ut  de  exceptionibus  diipicinmus.  Com- 
parata: autem  iimt  exceptiones  defendendorum 
:eomn  gratia,  cum  quibus  agitur.  S.rpe  enim  acci- 
<•  dic , ut,  licet  ipfa  perlecutio,  qua  actor  experitur, 
jufta  lit  , tamen  iniqua  lit  advertus  eum  , cum  quo 
agitur,  (i)  ‘ ' 

■ : ••  y-;' E*em- 

■ 7l  tur  haeredibus,  fed  non  contra  haredem,  btlflfl bitft 
i' j pcrfonalilTimae  , dditta  tenent  fuos  autores  , v.  c bein 
t-  ©a.U^atlTUbtrilUiHeilddinquifft,  darnmrm  fecit,  fafcttl 
v,  lD0l)t  contra  delinquentem  flanti  / non  vero  contra 
Trt<srcdem  delinquentis.  Noxa  enim  fcquitur  caput  t£j* 

nitje  imb  fo  btf4)a(ftn , baftftt  mdjt  timtidbl  bcr h*res  onfreU 

T ^CIlTrttl  / v.  c.  pater  injuria  affedus  moritur , ego  de  no- 
'wvo  a&ionem  inAituere  nequeo , quia  ad  vindicatam  ten- 
dit i de  patrimonio  vero  tuo  nihil  abeft  ; Qljo  f(Uljt  DlI 
\ Cillit)  llld)t  tlfiiJCll/  nifi  a&io  jam  a patre  fuerit  inAitu- 
ta  Lis  t|]  f^Otl  conteftic«(#  bd  IllUp  bCC  haeres  d)ll  per- 
fequi  ob  quali  comraftum.  2)CIU1  ein  jcbffltber  Dcrfjjciftt 
usque  ad  finem  auSjUi)fll{tn-  Pater  reus  quafi  contra- 
xit, fe  rei  judicatae  fatisfadurum  j ubi  paiium,  ibi  con- 
ventio non  tantum  pro  nobis , fed  & pro  haeredibus. 

(i)  Dit  AtSiones  finb  bit  SHJaffm  bcc  Adorum.  gfttm 
fomint  OU  Defenfio  OCSS  Rei , t*Le|T‘l!l  lommeil  bte  Exceptio- 
nes jli  ilatuil.  Nam  dum  contra  te  ago , tu  reus  excipis, 
te  defendis  , aftionem  meam  & ipi-entionem  repellis  > 
<£$  bcjlcfeet  aber  o«6  Rei  Defenfion  uuijlcii»  barinntn , t*|> 
cr  fid)  auf  bi<  dEqui-m  berutfi , unb  ob  ituac  eme  Aftio 

fperiem  verofimilitud.nis  f)iU,  fo  ficijtt  niCUl/  fflatUt  l)«> 
tiad)  bic  dEquitas  confiderirtt  ttirb/  bflfj  incine  Acfio  imor 
fumrno  jure  flatt  |)(U/  ex  poA  fado  nbCC  evanefcifCt  ? 
S/MH1  ob  UAn  fdton  vulgo  bit  Exceptiones  locitet  in  Ex- 
ceptiones fid»  & juris , fo  jinb  bit  criltn  toit)  cioemlicb 
Itint  Exceptiones,  »nOJIl  primario  Exceptiones  ju- 
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Exempla.  Quod  metus  caufa , de  d-jlo , in  facium* 

§.  1.  Verbi  gratia,  fi  metu  coactus,  aut  dolo  in- 
dictus , aut  errore  lapfus , ftipulanu  Titio  proniifi- 
fti,  quod  non  debueras  promittere  i palam  eft , jure 
civili  te  obligatum  elle  : & abtio , qua  intenditur, 
dare  te  oportere,  eilicax  eft  : fed  iniquum  eft,  te 
condemnari.  Ideoque  datur  tibi  exceptio  , quod 
metus  caufa , aut  doli  mali  , aut  in  tactum  compofi- 
. ta  ad  impugnandam  actionem.  (2) 

De  non  numerata  pecunia. 


§.2.  Item  juris  eft  , fi  quis  quafi  credendi  caufa 
pecuniam  a te  ftipulatus  fuerit,  nequi  numeraverit. 
Nam  eam  pecuniam  a te  petere  polle  eum,  certum 
eft,  dare  enim  te  oportet,  cum  ex  ftipulatione  tenea- 


ris. Sed  quia  iniquum  eft,  eo  nomine  te  condemna- 
ri, placet  exceptione  pecunia;  non  numerata:  te  de- 

• fendi 


ris  tradirtf.  Ex-eptiones  enim  funt  remedia  juris  ; Si 
de  fado  'difputatur,  rion  eft  exceptio  juris,  fed  negatio. 
..  Ador  enim  fummo  jure  tecum  agit , Du  (lbtr  1)0)1  nod) 
aq uitat  m D01' DitJ)/  pe.  is  liberari.  Nam  fi  folvifti,  jam 
liberatus  es.  ex  metu  centum  promififti  dare,  fum- 

mo jure  Dii!  tui  tdjUlDig  jtl  b<j0l)Ull  , fed  allegas  atquita- 
tem.  £ Uithf  1)01  CS  rnit  Der  Exceptione  non 

5 numeratae  pecuni*  cilD  Dtr  Exceptione  Padi  conventi, 
(t)  Sequuntur  Exempla  : J* »d  metus  caufa,  ubi  ador  (Iri. 

do  jure  agit , reus  exceptionem  metus  opponit.  In  ci- 
*'  vitate  nemo  cogatur,  9hm  ift  cbeti  fo  oiel , five  quis 
non  habeat  adionem,  five  per  exceptionem  ea  elidatur. 
Hodie  teaadxn  mit  ftC  (JdC  nictjt  ntfljr  , cenfemus  enim 
ipfo  jure  nullum  , quod  vi  & coadione  coaluit. 
btn  9tomcrn  rtbet  t>ai  man  nur  ouf  bic  Snpuiation  tiefei)cn/ 
blp  iKC  Praetor  fom-  ©Clg  |)d|l  Exceptio  juris , fo 
mir  Der  Exceptione  doli,  sjiuc  bci)  bcui  5b'ntff  linb  Detll 
Patron  DaC(f  id)  b!C  Exceptionem  doli  fttd&I  ncnntn , fons 
btrtl  ut)  Exceptionem  in  fadum , i.  e.  1$  fflgt  mtOt/ 

bap  «r  Hiid)  bepi)apt«c  ^Bufe-betrogcii  Ijobe , fon&mi  id)  <c* 
> J«t)U  Da$  faitum. 

r . H h h S (J) 
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fendi  debere.  Cujus  tempora  nos  (fecundum  quod 
jam  fuperioribus  libris  fcriptum  eft ) confUtutione 
noftra  coardavimus.  ( 3 ) 

De  paclo. 

§.  3.  Praeterea  debitor,  fi  padus  fuerit  cum  cre- 
ditore, ne  a fe  pecunia  peteretur,  nihilominus  obli- 
gatus manet : quia  pado  convento  obligationes  noti 
omnino  diilolvuntur.  Qua  de  caufa  efficax  eft  ad- 
verfus  eum  adio,  quam  ador  intendit.  Ii  apparet  eum 
dart  oportere  : fed  quia  iniquum  eft,  contra  padio- 
nem  eum  condemnari , defenditur  per  exceptionem 
padi  conventi.  (4) 

...  De  jurejurando . 

§.4.  i£que  fi  debitor,  creditore  deferente,  jura- 
verit, nihil  fe  dare  oportere  , adhuc  obligatus  per- 
manet : fed  quia  iniquum  eft,  de  perjurio  queri,  de- 
fenditur per  exceptionem  jurisjurandi.  In  iis  quo- 
que adionibus,  quibus  in  rem  agitur,  a:quc  necek 
faria;  funt  exceptiones  : veluti,  fi  petitore  deferente 
pollellor  juraverit,  eam  rem  fuarn  elle,  & nihilomi- 

• ' I1US 


(3)  Exceptio  non  numerata,  pecunia  f)<H  IlUT  flaft  intra  bi- 
ennium. uti  iff  Diefe5  fcint  Exceptio  fadi , ©it  ©an  vul-  9 
go  rtbtt , b«nn  id)  fage  nidjt , me  non  debere  , fed  nihiP 
accepiffe,  adeoque  habere  me  exceptionem  non  nume- 
ratae pecunia . Da  ftifli  fllfo  bdi  onus  probandi  auf  Dell 
Adorem,  fxccptio  doli  eft  peremtoria, haec  vero  non. 

(4^  Mevio  agenti  ex  Mutuo  oppono  exceptionem  pa3i  de 
ven  petendo.  06  nutt  gltict)  Ctn  Padum  ftitlt  Obligation 
produciftt , fo  tjabe  icf)  boet)  exceptionem.  (g$  ifl  Dott) 

tmbifltg  , ba  bu  mit  einmaf)!  Bcrfproc&m  foaft , nidjt  jn>ac 

verbis  folennibus  ( bflmt  bfl  ©<UC  C$  lticf)f  JU  decidiftn ) 
fonbtrn  nudo  pado,  ba$bu  ii  rotbee  oonmir/  notfi  »ort 
mtintn  (£tbcn forberit n>Ofl«fl , fi  jam  tamen  repetis;  Li- 
cet ergo  jure  civili  non  tollatur  ea  obligatio,  tamen  pa- 
do tollatur  necefie  eft.  _ ’ s 

(?) 


i 


/ 


De  Exceptionibus. 
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nus  petitor  eandem  vindicet.  Licet  enim  verum  iit, 
quod  intendit , id  eft,  rem  ejus  elle  j iniquum  ta- 
men eft,  ppilciiorem  condemnarL  (j) 

De  re  judicata . ..  . > 

§.5.  Item,  ii  in  judicio  tecum  adum  fuerit , iive 
in  rem,  iive  inperionam i nihilominus  obliggtiodu- 
rat : & ideo  ipfo  jure  de  eadem  re  poftea  adverfus  tc 
agi  poteft  : ied  debes  per  exceptionem  rei  judicat* 
adjuvari.  (6) 

<J:j  pe  c&teris  exceptionibus , 

§.6.  H*c  exempli  cauia  retuliile  fufliciat.  Alio- 
qui  quam  ex  multis  variisque  caulis  exceptiones  ne- 
ce liari*  ijnt , ex  latioribus  Digeftorum  icti  Pande- 
marum libris  intelligi  poteft.  (7) 

: Dtvi- 


($)  furandum  f)«fon  bit  iRbutre  roit  ctn  paftum  angtft» 

~ fy?n.  Jurejurando  ergo  obligatio  non  tollitur,  fo  IDts 
llig  fllSper  padum  ipfo  jure.  h.  e.  utftatim  ador  a limi-, 
ne  judicii  repellatur  , foftbCffl  fi  praetor  percipit,  jura- 
ttim  efle  extrajudicialiter  , abfolvit  reum  5 Dflltl  in  DtC 
Exceptione  jurisjurandi  fomttlt  (S  5(of  flUf  ba$  Jurament 
an/  unb  i|l  «quitatis,  bafi,ba  btr  anbere  f$  auf  cin  Jura- 
ment anfommc»  laffen  / 1$  anet)  babtg  bleibe- 
C6)  3«  bec  Exceptione  rei  judicata  unb  transaftionis  f)at 
W_  bcr  Reus  Die  Praefumtion  oor  ftd)-  Res  judicata  militat 
contra  Adorem , natb  bcc  3ttt  flttgt  tr  TOicDcr.  Ipfo  jure 
- r es  judicata  non  tollit  adionem»  g(dd)tt)ot)(  abtr,  bd  bie 
©Ott)t  fcbon  au5g{tnfl(bt  i(I , ego  fum  abfolutus  , <5  i|l 
auct)  nicbl  appellitet  aorbtn.  Die  Judicatio  per  fe  non 
tollebat  adionem.  Dum  tS  tOlUt  ftpil , ba(j  man  IlOCb  (b 
nige  Argumenta  gcfuitbttl , minima  vero  circumdantia 
variat  jus.  3$  fan  nitfit  gleitt)  fagui:  ©u  l)ail  fein  Jus, 
fonbern  id)  mu^  trflfebcn,  ob  e$  urna  eia  diverfus  cafus 
obtc  tin  Incident-Pund  f«).  Ston  kb  abec btibciitn/  ba|i  bk 
©acbt  fcbon  citimal)!  abgetljan  fti),  fo  n>irb  <r  repeiiircl. 

(7)  3«  &<tn  §-6.  ioirb  Itbiglitb  aufbUPandedtn  remittiru, 
- »0  mt^rerc  Exceptione*  ju  ftnbcn.. 

• - («) 
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••'j  Divi  fio  primaj'-. 

§.7.  Quarum  qnxdam-e^  legibus*  Vel  ex  iis,  qui 
legis  vicem  obtinent  ,*  vel  ex  ipliuS  Prxtbris  jurisdi- 
ctione fubftantiam  capiunj.  (g}  « \ 

i Dmfofcunda.  ..-v  \ *■ 

§j  g;  Appellantur  autem  exceptiones  alix  perpe-* 
tunc  ik  peremtorix  , aiix  demporales  & dilatori*.  (9)  1 

' '■  Di  peieviloriis.' 

1 . r x-j)  w y.  fi 

§.  9.  Perpctux  & peremtqnx  lunt,  qux  lemper 
agentibus  abitant  & limper  Vemvdfc  qua  agitur, 
perilnunt  : qualis  eft  exceptio  doli-  mali,  &'  quod 
metus  canfa  taCtum  efty']&  tw&i  conventi , cum  ita 
cohvcnefit,  ne  omnino  pecunia  peteretur.  *> 

De  dilatoriis. 

$.~xp.  Temporales  atque  dilato  rix  funt , qux  ad 
tempus  junaeut  ik  ccjtippns  jiilaponem  tribuunt:  : 
qualis  eftpadti -conventi  v°  cum  ita  convenerit , ne 
intra  Certum  tehVpils'hgcretur  : velutt , ' intra  quin- 
quennium : hamhmto  ea  tempore  ',  non  impeditur 
a£tor  rem  exequi.  Ergo  ii  3 quibus  intra  certum 
tempus  agere  volentibus  objicitur  exceptio  aut  padti 
conventi,  aut  alia  hniills;  differre  debent  attionem, 

& poft  tempus  agere.  Ideo  enim  & dilatoria*  iffae^ 

'ex® 


(8)  DU  anbcrc  Divifio  bercc  Exceptionum  ffeilt  foldjc  in 

civiles  8c  praterias , |iaC()t)Un  foI4)t  tljtilS  fiet)  in  Legibus, 
tl)(ilS  m jure  P<«torio  grujjbtn.u  Exceptio  quod  metus 
cau!a  , doli , eft  praetoria , civilis  ell  Exceptio  SCti  Ma- 
cedoniani  &c.  . ' . - 

(9)  ©rirteno  roerben  ftc  gttljtilei  in  peremtorias  imb  AiU- 

tcrias , tietrUm  lltlinimail  (luet)  perpetuas,  quae  totam  li- 
rem perimunt , quod  perpetuo  obftant.  E.  g.  jprxfcri- 
ptio  eft  peremtoru,  item  quod  metus  caufa,  doli,  padi 
conventi.  ' . ■ 

(io> 
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exceptiones  appellantur.  Alioqui  , fi  intra  tempus 
egerint  > objedtaque  iit  ixceptio  ; neque  eo  judicio 
(juicqtiam  conlequebantur  propter  exceptionem,  ne- 
que poft  tempus  olim  agere  poterant , cum  temere 
renr  in  judicium  deducebant,  & confumebant.  Qua 
rationiTrem  amittebant.  Hodie  autem  non  ita  (Iri- 
de hoc  procedere  volumus : fed  eum , qui  ante  tem- 
pus adtionis , vel  obligationis , litem  inferre  aufits 
fit,  Zenonfonar  conftitutioni  fubjacere  cenlemus» 
quam  (acratillimus  legislator  de  iis  , qui  'tempora 
plus  petierint,  protulit:  ut  & inducias,  quas  iple 
«dlors  iponte  iudulierit  , vel  quas  natura  adionis 
continet , ii  edntemplerit , in  duplum  habeant  ii , 
qui  talem  injuriam  paili  fint : & poft  eas  finitas  non 
aliter  litem  iulcipiant,  niii  omnes  expenfiis  litis  an- 
tea acceperint : ut  adores  tali  poena  perterriti  tem- 
pora litium  doceantur  obiervare.  (io) 

De 

(fo)  ^inqjnjtn  bercr  Dilatoriarum  tfl^ine  gro(T<  & 

hae  litem  non  extinguunt  & finiunt,  fed  tantum  eo 
",  tendunt,  ut  fiat  dilatio:  Debeo  poil  tempus,  tu'  ante 

' tempus  petis,  item  ii  conditionalicer  debeo,  aQio  non 
'''  perimitur,  feti  pofi:  illud  tempus  revivifeit  Conf  Ol- 
1 ‘Dendorp.  Clafis  Aftienum  utlD  Cia  fles  Exceptionum,  n>tt 
■'  ohd)  Rivinus  <le  Exceptionibus , rodefitr  tin  gartQc#  35u(t> 
v-  bnooiiqcfct)n«{'<iiMnafi  !nn<!ii  gleicfics  fcfiretbtn  de  perem- 
toriis  ts-r  hatte  ts  auc!)  btrfprwficn,  abtc  ni<t>t  gitban.  Zan- 
- 6er  de  Exceptionibus , , IJtdtl  fonncftC  lli(J)t  fiQt  fpe- 

cificirtn  , fonDetn  jt«  fct)t»  infinitae.  Dilatoriae  fieijfeu  btfs 
sr  Sinrdxn  , unt>  peremtori*  icrttoflictje  ^inrttxii. 

Dilatoria  i|j  e.g.  exceptio  litis  pendentis,  fufpe&i  judi- 
<i  dicis*  termini  nimis  angufti,  loci  non  tuti , feriarum  8cc. 
_ ■ ■ non  omnes  recenferi  pofiunt , bncutll  fiflltt  i(t)  flllf  Rivimi 

S3ucb  nidil  fontwlid)  ciet  DieSormulnfmi  iMnUcntu/ 
foniftnaberiilS t'rcas at.furdet>,eijcu  row Schwendehooerefek 
; actionum  formulas  fpecificirnf  2iJtr  CiriC  RKlp  l ffltl 
.;.*4lld)  mutatis  mutandis  !>alD  eillC  flllDtK  llKUfien-  <Sotlft 
fiannanaud)  Me  Exceptiones  dilatorias  cin<  nofl)  Dlt  011* 

propouiwii  UucltfO  $/  wil  icnifin  DecUco* 

i 
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De  dilatoriis  ex  perfona. 

§.  ii.  Praeterea  etiam  ex  perfona  funt  dilatoria 
exceptiones  : quales  funt  procuratoria: veluti,  fi 
permilitem,  aut  mulierem  agere  quis  velit.  Nam 
inilitibus  nec  pro  patre,  vel  matre,  vel  uxore,  nec 
ex  facro  refcripto  , procuratorio  nomine  experiri 
conceditur  : fuis  vero  negotiis  fuperelle  fine  offenfa 
militaris  difciplirue  poliunt.  Eas  vero  exceptiones, 
quae  olim  procuratoribus  propter  infamiam,vel  dantis, 
velipfius  procuratoris  opponebantur*,  cum  in  judiciis 
frequentari  nullo  modo  perfpeximus  , conquiefcere 
fancimus : ne,  dum  de  his  altercatur,  ipfius  negotii 
difccptatio  proteletur,  (n) 

i 
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cepnurauf  bidange  33ancE  gtfcfeo&eti  rnirb-  Coni:  Rivinus 
de  Exceptionibus.  Oldendorp.  Claffes  /tclienum  Utlt)  Glap- 
fes  E*cept*onum,  melct)e  in  (o  roeit  (jute  Q3udt>ec  itnb-  3«  btm 
$0ll  / h quis  petierit  ante  diem,  pflegct  DU  Exceptio  non- 
dum competentis  acSionis  opponiftt  JU  tBtfbtn  / Unb  l)CC 
' Imperator  (Iroffu  nocf)  barju , baU  tp  nod)  cintnal)!  fo  lan® 
Qt  Iparttn  UUlj! , n>ie  Otxn  in  Dtp  dodrin»  de  plus  petitione 

criumrt  toorben* 

(ii)  S0?an(HUtI)el)tff<ndifputir«f  / 0Hift exceptio  infamiae 
Ctnettl  Procuratori  opponirft  nwben  fOMtlt  ? Sed  Refp. 
Sffienn  bic  infamia  nid)(  manifefta  ifl/  f»  f an  bit  Exception 
mtbtgeoiadwroerbtn;  ijlfitabcc  notorif<$,  fo  {)<«  Iit  noc& 
(lan  , imbifltSfrtlfdV,  rocnn  tnan  JlMmiCl , quod  Procura- 
tor poffit  e<Te  infamis.  £)tr  Imperator  tKtfnilC  bofccn  flN)(* 
l«n , baP  tnan  nicbl  baruber  difponirtn  foQ  / niii  infamia 
fit  manifefta  , & in  continenti  probari  poffit.  Conf. 

Jani  a Costa  Crnmtnt.  ad  Inftit. 

J „ ..  ' ./'  *.**  \ 
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TITULUS  XIV. 

DE  REPLICATIONIBUS. 

De  replicatione. 

JNterdum  evenit,  ut  exceptio,  quae  prima  facie 
jufta  videtur,  tamen  inique  noceat.  Quod  cum 
accidit , alia  allegatione  opus  eft  , adjuvandi  adpris 
gratia  : quae  Replicatio  vocatur ; quia  per  eam  re- 
plicatur atque  refolvitur  jus  exceptionis  : veluti,cum 
padus  eft  aliquis  cum  debitore  fuo  , ne  ab  eo  pecu- 
niam petat,  deinde  ptiftea  in  contrarium  padi  funt, 
id  eft,  ut  creditori  petere  liceat:  fi  creditor  agat,& 
excipiat  debitor  , ut  ita  demum  condemnetur,  li 
non  convenerit , ne  eam  pecuniam  creditor  petat, 
nocet  ei  exceptio.  Convenit  enim  ita.  Namque 
nihilominus  hoc  verum  manet , licet  poftea  in  con- 
trarium padi  lint.  Sed  quia  iniquum  eft  credito- 
rem excludi,  replicatio  ei  dabitur  ex  pofteriore  pa- 
do  convento,  (i) 

De  duplicatione. 

§.  i.  Rurfus  interdum  evenit,  ut  replicatio,  quae 
prima  facie  jufta  eft,  inique  noceat.  Quod  cum  ac- 
cidit, alia  allegatione  opus  eft,  adjuvandi  rei  gratia  : 
quae  Duplicatio  vocatur.  (2) 

De 

- - 1 - - . — / 

(l)  Exceptio  eft  exclufio  juris  fummi  adoris  j btC  Reus 
allegiftt  aequitatem  t>ot  ftCO  / elidit  adionem : fRuiI  re- 
plicir«  txr  Ador  TOl^erum  aufbie  Exception.  Hotoman- 
NusbaionsilCort  replicare  rooijl  «rfldret/  unbfaqtt,  tgftt) 
fooiel,  <US  aufCKdcn , Da£  mic  bic  Exception  m<btfc!)at>«n 
fOJIIIt.  Uni)  qkicbtcie  lit  Exceptio  exclufio  adionis  j|t , aU 
fO  i|l Replicatio  exclufio  exceptionis,  ba id) |i« developiff, 

unb  jtigt/  bap  jit  utic  iiidu  f«t>aDe- 

(3)  Duplica  i|l  exclufio  Replicae,  e.  g.  opponis  exceptio- 
nem metus , \(S)  bsivqfe  a&c , Dflp  $ oicO  j®ac  fiejrcungm, 

alxc 

t ' 
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De  tripi  canone.  * 

§.  2.  Et  fi  rurfus  ea  prima  facit  jafta  videatur,  (ed 
propter  aliquam  caulam  adori  inique  noceat  j ruri' is 
alia  allegatione  opus  eft , qua  ador  adjuvetur  : qua: 
dicitur  Triplicatio.  (3)  ( 

De  Cctteris  exceptionibus. 

%.  3 . Quarum  omnium  exceptionum  ufum  inter- 
dum ulterius  , quam  diximus  , varietas  negotiorum 
introducit,  quas  omnes  apertius  ex  Digeftorum  la- 
tiore volumine  facile  eft  cosznofcere. 

Qus  exceptiones  fidejufforibus  profltnty  vel  non. 

§.  4.  Exceptiones  autem , quibus  debitor  defen-  ' 
ditur,  plerumque  accommodari  lolent  etiam  fidejut- 
loribus  ejus  : & rede  : quia,  quod  ab  iis  petitur, 

id  ab  ipfo  debitor^ peti  videtur  : quia  mandati  judi- 
cio redditurus  eft  eis , quod  ii  pro  co  folverint.  Qua 
ratione  , & ii  de  non  petenda  pecunia  padus  quis 
cum  reo,  fuerit , placuit,  perinde  liiccurrendum  eile 
per  exceptionem  padi  conventi  illis  quoque,  qui  proJ 
eo  obligati  lunt,  ac  ii  etiam  pro  ipiis  padus  eliet,  ne 
ab  eis  ea  pecunia  peteretur.  Sane  quadam  exce- 
ptiones non  folenc  his  accommodari.  Ecce  enim  de- 
bitor, 

ttlirtS  llfld)  b(tn3waH()  denuo  ex  ftipulatu  li- 
berrime jugefaget  3 fami  Du  abet*  dupiifm,  ais  odttql  bu 
jtBar  bCCfpCOdJttl , abcrilltljt  {biennibus  verbi*  , fed  patfto, 
jofeatbieKepiicn){{tienji(bf|latt.  TCiu rtenneu  a (i«s  excipe-, 
re , «S fet)  tlUIt exceptio  fa&i  0Der  juris , v.  g.  folvi  , ||1 

«iflttWllCb  I1UC  eme  Negatio.  (go  l|i  «S  aiub  mit  btc  Dupli- 
catione. 

J - 

(3)  Triplica  elt  exelulio  duplica*,  Quadruplica  itl  exrlu- 
iio  Triplic*.  3n  afim  rcol)l  tjngertfdjwcti  judiciis  rters 
beti  felcen  nutyc  ab  rie  Duplicationes  jugdaifen/  rotil  ut 
ba’  Triplic  UtlD  Quadruplic  mtillCtlS  Rilt  crambe  bis  cofta 
IWfiHtWI,  UtlD  for  Judex  tt>lCk 

■ , (♦) 
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bicor , fi  bonis  fuis  cellerit , & ciun  eo  creditor  ex- 
periatur j,  defenditur  per  exceptionem  St  bonis  ctjft- 
rit.  Sed  harc  exceptio  fidejuiloribus  non  datur : 
ideo  fciiicet,  quia  qui  alios  pro  debitore  obligat,  hoc 
maxime  prolpicit,  ut,  cum  facultatibus  lapfus  fueri; 
debitor  , pofiit  ab  iis,  quos  pro  eo  obligavit,  fuum 
conlequi.  (4) 

TITULUS  XV. 

DE  INTERDICTIS. 

• * » . ■ • 

# • . » * A 

Continuatio  £5?  definitio. 

S Equitur  , ut  dilpiciamus  de  interdidis,  ieu  adio-. 
nibus , qua;  pro  his  exercentur.  Erant  autem 

inter- 
ii) fymiflCt  bcr  Imperator  no®  f int  Divifionem  Exceptio* 
num  an/  gUidjnwtc  Tit.  XII.  no®tnueimacn  Adion  bui 
nadjflepla^el-  9i<mli®  ali*  lunt  rfdcs  , aliae  perfenales. 
Redis  f)(U  flllf  b{$  principalis  debitoris,  fidejudb- 

ris  &c  heredis  |lci(.  Ex.gr.  fcemina  non  folum  habet 
, exceptionem  SCti  Vellejani  > fed  etiam  ll  fidejufforem 
dedit,  hic  ejus  privilegio  gaude»  i talis  enim  exceptio 
efl  realis,  rei  coharrens.  JpjllfliQCn  ftllD  tiniflt  pcrCcndes^ 
e g.  in  parfto  perfonali  ,quod  tantum  perfon*  mherer.ayfC 
< ciHiflc^crfontn,  Dtt  m®i  >n  folidum  btjabUnfommi,  fiabett 
beneficium  competentia;.  jiBcntl  t®  alfo  fragt : O& 
<jn  Fidejulfor  etKn  Die  Exceptiones  nu®£!1  fbnilC,  Die  Dtltl 
Principal  Debitori  ju  (lailtn  fOltlltUn  ? Refp.  affirm.  J.  <g. 
Ulli  bU’  Exceptione  non  numeratae  pecuniae,  (5jn  atlbtrl 
flbtrifltS,  rocnn i®  pro  minore,  pro  filiofamilias  fideju- 
, birtt  f)dtli , ba  fani0J.®.nt®l  exceptionem  SCti  Mace* 
doniani  opponircn , tDeil .6«  Creditor  fiet)  ja  cb«n  DeSwcjer» 
cintn  sBurgcn  MUfltn  lujftn  Qu  2C:ro«n  benn  au®  Dii 
Exceptiones  praeferibirtf  ? Refp.  SBnj  Dut  Exceptionibus 
tem  id)  mir  nitfx  <Ikc  t>dtfcn , b.  i.  i®  fan  ni®i  cl)tr  excipi* 
ttn  , donec  alter  contra  me  agat,  )i®  Denti,  Da{?  t® 
Itietne  exceptionem  per  modum  a&ionis  anfltllttl  fbtMC» 

SBBuibol)!  bo®  au®  ebtn  fcin  Lex  ba  iil , Dcc  mt®  jminge , 

Uim  Lxccption  per  modum  adionis  anjUfhlRfl. 
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interditta  formae  atque  conceptiones  verborum,  qui- 
bus Praetor  aut  jubebat  aliquid  fieri,  aut  fieri  prohi- 
bebat. Quod  tunc:  maxime  fiebat , cum  de  pollet- 
Cone  , aut  quali  polleffione  inter  aliquos  contende- 
batur. (i) 

• ■ ■ , • Divi - 

CO  ©it  Interditfa  filii)  hodie  aftiones  extraordinariae.  @ie 
accbtn  proponicct  per  modum  aftioni*.  Vid.  7*t.  de  ln- 
terdtHu  /eu  extruor dtnuriu  aHitntlui . (JillUJt  rtt't)nct1, 
terdiflum  fitiffe  fO  Diti  / quod  inter  duos  dicatur,  »«f 
de  poffeffore  difputirct  IBUCtX.  Sed  reftius  videtur  Al- 
ciatus  penetrafle  in  vim  ejus  vocabuli , dicens : t£S 
bkl/  ais  quid  ad  interim  dicatur.  Praitor  enim  tem- 
porariam alteri  contulit  poffeflionem.  ©at)CC  ttHUl 
flltid)  CtntC  in  poflefforio  gcfcbuljtt  tDOCbdt , fo  ifi  bod)  Dic 
quacftio  proprietatis  DflttCCCtt  ni(f)t  abfolviW,  foMKin  ii 
Ct1tfiti)(t  fcit  a<S  io  fecunda.  Commodum  poflelfioms  eft 
maximum;  poffidentes  beati, petens  probare  debet.  Sic 
me  ab  onere  probandi  libero , pro  me  militat  praefum- 
tio  juris  & de  jure.  ifi  tli(fit!Mf)t1(fcttnlic& , DaMn« 
in  poffeffion  gcfctjct  UJCCbC  , D(C  fcitt  jus  DfltJU fiat-  Polief- 
fio  ifi «Ifofdn dominium,  fdtIC proprietas , fotltWn  deten- 
ti© rei  corporalis.  Sedem  juxta  ponere  fieifitt  poffidc- 
re,  IBit  Labeo  fafltt.  PoflTidere  & per  nos  & per  fervos. 
inquilinos  pollumus.  9llICt)  «Ifi  locator  operarum  fati 
poffidere,  fed  naturaliter  tantum,  fine  animo  dominium 
habendi , acquirendi  & fervandi.  Beyek  uIIDThomamus 
Rujnfcficn  , Das  Das  erunt  naturaliter  gac  ni$t  fltDraujfaf 
t»urD</  fonbecn  DiellBtftr Grammatice.  Refp.  ^ffiPoflel- 
fio  fin  Jus  in  re  ? Refp.  Negant  plurimi.  Nam  ex  ju- 
re in  re  nafcuntur  aftianes  reales.  Interdi&a  vero  non 
dantur  contra  unumquemque.  Pone  cafum,  alterum 
infiftere  rebus,  non  illum  , qui  te  turbavit  , an  potes 
Uti  interdifto  ? Refp.  Neg.  Hubkrus  faflft , DcSlWgcU 
Cl  fcitt  jus  in  re,  fonfi  flUllfC  CS  contra  quemcunque.  ©U 
Inrerdifta  gd)CII  OllC  contra  dejicientem,  n)UDtCD«l  ter- 
tium cber  flaqe  !(*)  rei  vindicatione.  Ubicunque  adiones 
reales  non  nafcuntur , ibi  non  eft  jus  in  re.  Atqui 
in  hac  poffeflione  adlio  rcalis  locum  non  habet.  E. 
non  eft  jus  in  re,  fonbccn mcrft angcfctjeft / ais  ttn  fa- 
ftum.  iiQein  «s  fiaben  emiqc  roabrfifceinlHt  defcndicet  ,ba|» 
-polfoffio  (in  jus  ia  tq  fuppcdiUK.  Sic  intaditto 
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Divijio  prima. 

§.  i.  Summa  autem  divifio  interdictorum  haec  eft, 
quod  aut  prohibitoria  funt,  aut  reftitutoria,  aut  ex- 
hibitoria. Prohibitoria  funt  , quibus  Prxtor  vetat 
aliquid  fieri : veluti,  vim  fine  vitio  poflidenti , vel 

-mortuum  inferenti  , quo  ei  jus  erat  inferendi , vel 
in  lacro  loco  xdificari , vel  in  flumine  publico  ripa- 
ve  ejus  aliquid  fieri , quo  pejus  navigetur.  Refti- 
tutoria  funt , quibus  reftitui  aliquid  jubet : veluti, 
bonorum  poflellori  poflellionem  eorum  , qux  quis 
pro  hxrede  , aut  pro  polleflore  poflidet  ex  ea  hae- 
-reditate  : aut  cum  jubet , ei,  qui  vi  de  pofleffione 
dejectus  fit,  reftitui  poflellionem.  Exhibitoria  funt, 
per  qux  jubet  exhiberi : veluti,  eum,  cujus  de  li- 
bertate agitur  : aut  libertum  , Cui  patronus  operas 
indicere  velit : aut  parenti  liberos , qui  in  poteftate 
• ejus  funt.  Sunt  tamen,  qui  putent,  proprie  inter- 
cfidta  ea  vocari , quaz  prohibitoria  funt,  quia  inter- 
dicere fit  denunciare  & prohibere  : reftitutoria  au- 
tem, & exhibitoria  proprie  decreta  vocari.  Sed  ta- 
men obtinuit , omnia  interdidfa  appellari  i quia  iu- 
tcr  duos  dicuntur,  (z) 

. • Divi. 

i,  _ 

uti  poflidetis  contra  quemcunque  utor,  & interdi&o 
Utrubi  ad  rem  mobilem  retinendam  contra  quemcun- 
que. BoECKKtMANN  {)«!  tCttl  Hubero  &raD  8MlU®0rt<t,Un& 
flefagtt:  Finge,  poffeffionem  in  alterius  manus  pervenif- 
<e,  ober  man  fait  cinem  anbern  gegeben  f)ab«n-  Er  quem- 
admodum aftio  Publiciana  non  datur  contra  eum,  qui 
rem  poflidet  bona  fide,  nam  aeque  eft  in  bona  fide, 
ac  ego.  Interea  tamen  eft  realis,  licet  non  detur  con- 
tra-omnem  tertium.  Sic  fatirmafcule  delendis , pofleflio- 
nem  efle  jus  in  re. 

O)  SBifnwlen  prtitet  man  nicf)t  fo  oofil  rbcqcn  dominii, 
aUri)«gcn«in^Fa<fti,  i.  e.  IPtgm  Det  Pefleflton.  PofleflSo 
•uim  eft  fatfi,  pcitysr  fomtmn  trit  mm  aji  &i(  pofleffori* 

l » * * j»4* 
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$.  2.  Sequens  divifio  interdictorum  h;ec  eft,  quod 
«juxdam  adipilcendac  polle flionis  caula  comparata 
funt,  quaedam  retinenda’ , quadam  recuperandse. 


De  interdicis  adipijcends . 

$.  3.  Adipilcendi’  pofiefllonis  caula  interdictum 
accommodatur  bonorum  pollellori , quod  appella- 
tur , Quorum  bonoruiu , ejusque  vis  & poteftas  harc 
eft,  ut  quod  ex  iis  bonis  quisque,  quorum  pollet- 
fio  alicui  data  eft , pro  hxrede  aut  pro  pollellore 
poflideat,  id  ei,  cui  bonorum  pofleffiq  data  eft,  re- 

ftitue- 

judicia , roc!ct)t  fct)Ctrff  jutb  / ftetfftt : Beati  poffidemes. 

SBtr  im$8tfi$i|l,  berroarut,  bi£  b«r  anbtre  prohirtt/  fe 

haber*  melius  jus.  £)i e Probationes  n&tr  btty 

beutUdf)  ju  maeben , ifl  fdjmer-  Utib  roeil  in  bergUidHit 
gaUcn  biclmat)l$  £ tcc  itigftitcn  pufiirte n , fo  gicng  btr  Praetor 
flleid)  burcb  / unb  expeditu  ftfrufl-  3Jlan  nerime  abee  etrt 

Poffefforium  fummariiffimum , bd  bCC  Poffeffor  nut  in  ul- 
timo aflu  polfeffionis  mainteniref , unb  bon  Dent 
nut  momentanee  cognolqiftt  roitb , bifi  HKin  in  pofielTo- 
rio  ordinario  <Uif  b08  jus  pofleffionis,  unb  enDlid)  in  pe- 
titorio auf  bas  dominium  fotnitit/  unb  tuirn  man  bite 
auf  bafi  Ju*.  tltfbt  aufbag  fadum  pofleflioni  , 'J|fU  Adia- 
nes  poffeflionem  perfequentes  tKilTltl  Interdida  , fo  bd 
( (tnb  adiones  pofleUbri®  utiles,  quibus  de  polleffione  & 
quafi  agitur,  ©iegintbcilung  ObtC  5tt  Interdidorum  ii» 
prohibitoria , exhibitoria , reftitutoria  bwuljfl  flllf  fctt  3'01> 
nml,  btctn  fiet  b«  Praetor  bcDicnte , nacbDcm  i?ec  Cafus  roac. 
3.  (£.  ne  quis  me  in  poflelfione  turbet-  In  exhibitorio 
interdido  agebatur  ad  exhibendum  aliquid.  J)u 

rtn  coii  Xrotia  tjafccn  i»itbcr  ucn  $>Cii?0fl  oon  & bcr  bit  Evam 

DonXroiltalS  ftillcMaitrefle  flebraiictet,  interdidum  ex- 
lubitorium  fltlgtflciltl.  !Di«  rettituforu()(l(jtn  ipreil  3?amm 
a reftituendo,  ip^nicgtnfllltinterdida  recuperandae  poiref- 
fionis  relt itutoria  fillD,  Unf}  (UlCfc  DaijU  Hubskus  flftlKtjtlCf,  (I 
ftb  frin  reeiitr  Unttrftbeib.  £cut< ju  Sagt  flnb  atie  interdi- 
da  nut'  adiones  extraord>uariae , quibus  agitur  de  pof- 
fediene  & quili. 

~ \ c?m 
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ftitueie  debeat.  Pro  harrede  autem  portidere  vide- 
tur , qui  putat,  fe  haeredem  ellc.  Pro  pollellbre  is 
poilidet , qui  nullo  jure  rem  hereditariam,  vel  etiam 
(fb'tam  hereditatem , (ciens,  ad  fc  non  pertinere,  poi- 
lidet. Ideo  autem  adipifccndje  poileilionis  vocatur 
interdictum  , quia  ei  tantum  utile  eft , qui  nunc 
primum  conatur  adipilci  rei  polledionem.  Itaque 
li  quis  adeptus  pofieuionem , amileriteam,  hoc  in- 
terdictum, ei  iiiutile  clt.  (})  Interdictum  quoque. 


(?)  Dit  Divido  Interdi&orumin  $.  i.  recenfita  gab  ©tltgtH* 
i)ttt  JU  btt  neaetl  Divifion  in  §.  2.  3Ba$  bitlntcrdiCla  adipi- 
fcendtt , reacperan.lx  8c  rettnendx  poffeffionis  intendiren  / 
illans  bcm!)MiHmUi(f)nuft1)licir«n,  bal)tr  nur  bit  Species 
juerflarcn|lnbi  nemltd)  bag  Interdictum  adipi/cenda 
bafytn : T)tc  Pr*tor  n>iu  f)  iben , manfoll  bie  Pofleffion  a e» 
fcbnjinbtiurdumen,  V.  c.  in  interdicto  quorum  bonorum ; uti 
pojjidetis , utrubi,  quod  legatorum  , fo  ^(tffeil  bit  initialia 
verba  formula;  praetoriae.  34)  biti  bonae  fidei  pofielibr, 
lUlbjltUtail  poffelTorium  vel  fecundum,  vel  contra  tabu- 
las, ventri*  nomine,  bd fotltc  10,  IDaiin  itf)  b(l$ Petitorium 
crarctffcn  molit  / haereditatis  petitione  flagtn.  3l5tt  tff) 
nmibasnubt,  fonbern  faetju  nt  Praetore:  fld)  bin  iiit&ila» 
mem  jum  Scbtn  tingtfcijet  roorbtn.  SRua  fmn  in>iU*i>cnia<t) 
<in  Pofthumus,  <tbtc  cr  iff  gletd)  rciebtr  geibrben-  Die  Ta- 
bulae jitlb  noti)  »orl)dnbtn  , rogo,  ut  ftatim  pofleffionem 
des.  Detuimcutt  bcr Praetor  trfi  lana  Darubcc  ecftnnen  fol* 
it  / rodrt  tSmitl  ju  mcitldajftig.  34)  mia  bie  Poifcffion  j )<xt 
ben,  bie  ic&nod)  nufy  stfyabtbabe,  contra  eum,  qui  pr® 
hitrede  vel  poffeffore  poffidet.  (gg  fonitfon|lll!Cl)l  ange» 
fleflttmtrbtn/  nllmann  bir  Praetor  mic  erliubt  batte,  bo- 
norum poffeffionem  ju  bittetl , bdCllin  l)dl  Lauterbach  ad 
lit.  f.  de  Honor.  Pejejf.  diftinguiftl  inter  bonorum  pof- 
feffionem cum  re  & line  re.  Ditftti  i|t , mann  i<$)  bit 

Poffeffion  no4)  ni$i  b«be  i mia  k&tle  nun  fjabtn,  fo  lagt 

Dlit  bec  Pra:tor  fcflg  interdictum  quorum  bonorum  jy  jiat» 
ten  (ommtn-  . ^JJaadiftinguict  f)itp  inter  bonorutn  poffef- 
Jtqpem  Juris  & Corporis.  Prjetor  fagei : Dff  l)d|I  ba$ 
Jus,  bonorum  pofTeffionis  JU  btqetjrtn.  Titius  6e|%  Die 
Bon?,  unb  UUttmUftbltToU&e  aud)  corporaliter  fjabeit  / b« 
mi(|t  bit  bonorum  poffeffionem  corporis,  DlUltl  mirbbteftK 
^...  -i  I i i J inter- 
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quod  appellatur  Salvianum,  adipilcenda»  polleflionis 
caula  comparatum  eft  : eoque  utitur  dominus  fundi 
dc  rebus  coloni , quas  is  pro  mercedibus  fundi  \ 
pignori  futuras  pepigillet.  (4) 

De  interdicis  retinende. 

§.  4.  Retinenda»  polleflionis  caula  comparata  liint 
interdi&a  , Uti  pojfidetii , &c  Utrubi : cum  ab  utra- 
que parte  de  proprietate  alie u jus  rei  controverfia  lit. 


interdium  adipifeendae  poffelfionis  gttunntt.  ©CtUt 
toenti  id)  fcbonoicPoffeffion  ael)abt/  (0  fati  ii1)fo«n  Imer- 
diftum  nid)tan|lcikn-  eJibcc  Qp.  faii  md)t  aud)  ein  hwes  ci- 
vilis t>ie  bonorum  poffelfionem  fOCbCCtl?  Refp.  affirman- 
do, ijtim  ob  CC  fd)en  nicbt  bonorum  poflelfionem  babert 
ttull , unb  ailfdnaliift  D«  Pr*tor  ferti  jus  haeredirariuro  gebtt| 
fblllKtli  fo  t>£lt  00:1>  Dre  praxis  <§  extendirct , OOUI  i<&rIWt 
demonUrirtll  ffltl , me  effe  filium.  ©it  Legatarii_  mujRll 
|)U  Legas  a ex  manu  haredis  etltpfdngcil,  luantl  fid)  abtC 
tiefeibe  m Poffeffion  feij«n,iin1>  il)rer  Legatorum  fiet)  fdbll  bti 
mmtwgm,  foldulftbtt  haeres  irUSrfabe,  bi<  quartam  Fi|- 
Cidiam  cilHtruffe.l » Daf)CC  perlanget  b«C  haeres  Dic  Legata 
JUniCf  per  InterdiAum  quorum  Legatorum.  @U , bit  Le- 
gatarii , j)ab«tl  Dt<  Legata  line  voluntate  haeredis  JU|td)  QU 
tiotnmen , fi  vero  legata  ex  manu  hxredis  accipiunt»  fo 
oebcirS  orbcmlid)  ju/  oennbrc haeres tjdtte Die  Legata  juectl 
|abenfoU«n.  3d)flag«abtc  aljo  : Domine  Praetor,  td>bm 
haeres  ab  intelTaro , bitt i|t  abtC Cttl  Codicill  ObttTeftamem, 
haj}  oie  Legatarii  Dic  Legata  au*  rntincc  $anb  cmpfafjen  foflen. 
Sfiutl  Ojn  id>  aber  ultra  dodrantem  gravirtt,  Utlb  fie  b*bm  fid) 
in  poffelfionem  me  invito  gtftfjf,  rogo,  interdicas,  ut  refii- 
luant.  Hodie  fica*  l(b$  ait,  toi«  «IU  AAion,  proponirt 

<tae»  per  libellum,  roeld)c$  aud)  fd#>n  ju  Dtn  3fiknJUSTl- 
niani  gcfc^btn- 

(4)  ©as  inttrMum  SahUmm  bat  feineit  Siamen  BOU  btto 

UrbtbtC,  Dtm  Salvio  Fakiano  Praetore.  In  genere  notan- 
dum , IBO  cint  Aftion  tPOE  in  Petitorio , Da  babctl  Dic  Pr«- 
tores  Darottf  gefeben  , tote  Ite  «in  Remedium  in  poffefforit» 
CIllSfinDUimbcbttn,  fogiengs  mtl  btc  haereditatis  petitione, 
interdiAo  quorum  bonorum  , unb  Ittil  btltt  InterdiAo  Sal- 
▼iano , adtpo  i({|  flrtfle  ad  confequcndam  pofleffionem  pi- 
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& ante  quarratur  , uter  ex  litigatoribus  poflidere, 
& uter  petere  debeat.  Namque  nifi  ante  explora- 
tum fuerit , utrius  eorum  polleflio  fit , non  poteft 
petitoria  actio  inftitui , quia  & civilis  , & naturalis 
ratio  facit,  ut  alius  poflideat,  & alius  a pofiidente 
petat.  Et  quia  longe  commodius  eft  -( & potius  ) 
poliidere,  quam  petere;  ideo  plerumque  & fere 
iemper  ingens  exiftit  contentio  de  ipfa  poiiefllone. 
Commodum  autem  pollidendi  ineo  cit,  quod  etiam- 
li  ejus  res  non  fit , qui  poflldet , fi  modo  ador  noa 
potuerit  fuam  efie  probare  , remanet  in  fiio  loca 
pollefiio  : propter  quam  caufam , cum  obfcura  fitnt 
utriusque  jura,  contra  petitorem  judicari  lolet.  Sed 
interdicto  quidem,  Utt  pojfidctis , de  fundi  vel  ardium 
poiiefllone  contenditur  : Utrubi  vero  interdicto , de 
rerum  mobilium  poiiefllone.  Quorum  vis  ac  po- 
teftas  plurimam  inter  le  differentiam  apud  veteres 
habebat.  Nam  Uti  pofiidrtis  interdidto  is  vincebat, 

qui 

fi  , , - - . . l - - « 

gnoris , ©tliljeg  tin  Remedium  pinguifiimum  ifl/unbnUC 
«tner  compendieuftn  uu6  fummarif^)«n  SBefdjcinigung  n&» 
tfytg  t)0t , 6afj  bif  ®ad)Cn  in  domum  inferiftt  tDOCben  i b<l 
id)  bitlfltflien  in  Der  Actione  Servianaunb  Quali -Servi  an  a bt* 
ttcifcn  mufj/  bafjbit  ®ncbt  in  bonis  debitoris  ftt).  5)a<is 
nem  ajcqen  bec  Penfion  <uic$  hypotheciret  ift/  roann  ein  'Pad)-' 
teretroaf  ®«ggtbrad)t  bd:teaiHfb«m®ut/  fofonieber Domi- 
nus aCtionem  anfltfltn  ad  res  illas  confequendas.  (Jnba 

lid)  nnirbe  aud)  bie  Quafi  StrvUna  einqeful>cet , ba  id)  res 

quali  hypotbeeatas  befo:rUBen,ba$ifuitl  Remedium  peti- 
torium, t>a  tdb  er}1  «rmciftn  mujle , bajlidjein  Jus  hypothe- 
c*  tjabe , alsbcnn  rtirb  aufbit  £iiicdiimung  «tamit , ba  fag* 

t«  Servius  tempore  Antonini  Pii:  (Sgfofl  flid)iHUl)rn6i()t(J 
fU)t1,  in  petitorio  JU  flagetl/  fonOttn  ecfoB  in  poffefforio 
brauf  brjngep  unb  jtigen , bafj  cinem  ba$£au|;  accfcbritfim 

ftt)  i tlaxim  agendum  ad  poffeffionem , baS  rcar  tlid)(  IDtils 

Idufftig,  id)braud>e  nii&tf,  alS  bieSerfcbnibnng  be$$aufe$ 
ju  produciren  / babetrodmincr  eintljor,  &«  hodie  exa- 
ctione hypothecaria  HagenrooUe* 
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qui  interdicti  tempore  poflidebat  : ii  modo  nec  vi, 
nec  clam  , nec  precario  nadtus.  fuerat  ab  adverfario 
polleilionem  : etiamii  alium  vi  expulerat  j aut  clam 
«rripuerac  alienam  polleilionem  , aut  precario  roga- 
verat aliquem,  ut  iibi  poilidere  liceret.  Utrubi  vero 
interdicto  is  vincebat , qui  majore  parte  ejus  anni, 
nec  vi,  nec  clam,  nec  precario  ab  adverfario  poili- 
debat.  Hodie  tamen  aliter  obiervatur.  Nam  utri- 
usque  interdidti  poteftas  ( quantum  ad  polleilionem 
pertinet)  exjequita  eit  , ut  ille  vincat,  & in  re  ioli, 
& in  re  mobili , qui  polleilionem  nec  vi , nec  clam, 
nec  precario  ab  adverfario  litis  conteftatte  tempore 
detinet.  (5)  > 

De  retinendi  vel  acquirenda  poffejjione. 

§.  5.  Poilidere  autem  videtur  quisque , non  io- 
lum  iiipfe  pollideat , ied  & ii  ejus  nomine  aliquis  in 


(?)  Dit  lnterdirta  retinenda  pcffeffienis  flabit,  utrem  meam 
retineam.  i>a  i|l  Interdirtum  uti  polietis  uni)  bd$ 
Interdirtum  Utrubi.  3n  beijben  mirD  in  effertu  einerkt) , 
nemlid)  retentio  pofleflionis  gtfad)t,  nut  bafj  Der Unierfdjeib 
ifl,  Odfj  in  Interdirto  uti  poffidetis  bie  pofleffio  rei  immo- 
bilis anD  in  Interdirto  utrubi  bi<  Pofleffio  rei  mobilis  ver* 
firtt.  Qui  utitur  Interdirto  uti  poffidetis,  vult,  ut  de- 
f ndatur  in  poffdfione  , hinc  alter  cautionem  de  non 
amplius  turbando  praiftat.  fj(f)  DurfftC  ebctl  Ht^t  felbff  in 
bjmfundo  fdjn,  fonixen id)  fontetyn/  rocil  eSdn  fartum 
ifl,  and)  per  fervum  maintenijen.  S)cr  JCnccQi  l)di«  jroac 
fdnt  perfonam  flandi  in  judicio , ivflr  flbtC  &0d)  capable , 
bdsjtniqe  ju  mainteniren , n>a$  imifknt&dtf  in  farto  beilunb > 
llilb0lcid)iwc  «grttd)tnOtf)UJ/rerum  mobilium  pofleffionem 
tminci*  mit  ficf)  tragen  , fic  nec  immobilium  pofleflio  fla- 
rim aroiffa  cenfetur.  51l|0  toMC  id)  Docl)  Interdirtum  refi- 
ciendae ar.flcflcn  , nam  animo  certe  rem  tego.  fyjf 

Stryck  de  jure  fenjutm  & IrsB.  de  Attimilus  obfervijcd. 
Animo  poffideos  rortnnmictl)  absc  eiucf  mit  «giangcii  I>crau^ 
fleiBOrfftn  !)dt(e , aliud  dicendum  ; tum  enim  amplius 
cogitare  non  poffum , me  efle  in  pofleffione. 
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polleilione  Iit  , licet  is  ejus  juri  fubjeCtus  non  iit : 
qualis  eft  colonus , & inquilinus.  Per  eos  quoque, 
apud  quos  dcpoluerit  quis,  aut  quibus  commodave- 
rit, ipfe  pollidere  videtur.  Et  hoc  eft  , quod  dici- 
tur , retinere  polleflionem  polle  aliquem  per  quem- 
libet , qui  ejus  nomine  Iit  in  polleilione.  Quin 
etiam  animo  quoque  folo  retineri  polleflionem  pla- 
cet : id  eft,  ut,  quamvis  neque  iple  fit  in  polleilio- 
ne,  neque  ejus  nomine  alius  j tamen,  li  non  relin- 
quenda: polleflionis  animo,  led  poftea  reverfurus  in- 
de decellerit , retinere  polleflionem  videatur.  Adi- 
pifei  vero  polleflionem  per  quos  aliquis  poteft  , fe- 
cundo libro  expofiiimus.  Nec  ulla  dubitatio  eft, 
quin  animo  folo  adipiici  pofleflionem  nemo  poffit. 

De  interditfo  recuperanda  $ affinibus  remediis , 

§.  6.  Recuperanda  pollelEonis  caufa  folet  inter- 
dici, li  quis  ex  polleilione  fundi,  vel  aedium,  vi  de- 
jecti is  fuerit.  Nam  ei  proponitur  interdictum  Unde 
•vi , per  quod  is , qui  dejecit , cogitur  ei  reftituere 
pollellionem  , licet  is  ab  eo,  qui  vi  dejecit,  vi,  vel 
clam , vel  precario  poffideat.  Sed  ex  conftitutioni- 
bus  facris  , ( ut  fupra  diximus  ) li  quis  rem  per  vim 
occupaverit,  li  quidem  in  bonis  ejus  eft,  dominio 
ejus  privatur  : fi  aliena,  poft  ejus  reftitutionem, 

etiam  adtimationem  rei  dare  vim  pallo  compellitur. 
iQui  autem  aliquem  de  polleilione  per  vim  dejece- 
rit, tenetur  lege  Julia  de  vi  privata,  aut  de  vi  pu- 
blica. Sed  de  vi  privata,  li  line  armis  vim  fecerit:  ‘ 
fin  autem  armis  eum  de  polleilione  vi  expulerit , de 
vi  publica  tenetur.  Armorum  autem  appellatione 
non  folum  fcuta,  & gladios,  & galeas,  fed  & fuftes, 

& lapides  fignificari  intclligimus.  (6) 

Divi- 

(6)  3nbem  itb  fefje , baff  mnn  rnicb  nidu  in  poffeffione  tatTen 
Oifl/  contra  hunc  ago  interdido  unde  vi, dicens;  Pacem 
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Dtvifio  tertia. 

§.  7.  Tertia  divilio  interdidtorum  hxc  eft  , quod 
aut  funplicia  funt , aut  duplicia.  Simplicia  iunt, 

vcl- 


hic  publicam  fregit,  in  quieta  fui  poffeffione  , hic  me 
dejecit»  rogo,  ut  reftituar.  3}i(fcg  Interdidum  gtbrau($t 
id) , mann  tg  per  vim  privatam  gcf$tl)tn  i bat  trg  abcc 
0<tt)an  per  convocationem  hominum , tum  habeo  adio- 
rem  criminalem.  In  Interdido  fffitn  tbic  HUC  fluf  ba g , 
quod  nobis  eft  ademtum.  Vi  dejicere  aliquem  (ait 
cuci)  gtfd)tl)tn  per  minas , n>ic  man  in  ff.  jtigct.  3Ctnn  id) 
fp  depofledirtt  IBllCbt/  Ullt)  in  continenti  jtlltll  miebtC  \)Vt> 
«uSaartf , foroar  cs  trlaubt;  abcr  ad  bellum  ex  poft  fa- 
do  fiet)  jir  praepariten  i ®ac  nid)t  trlanbtt  / bag  molte  btc 
Praetor  nid)t  letben , babccfan  esfoinimn,  baji  btr  Dejiciens 
in  fummariiffimo  obtinirc,  h.  e.  maintenirtl  IDCCDt,  IDtil 
Cr  &tn  ultimum  adum  exercifCt  l)at , tW  tfbCC  tXt  anbtCC 
aud)  in  poffeffione  gtnwjtn,  fobtfOinitlt  tt  ordinarium  pof- 
fefforium , Ullt»  i|J  ffim  alfo  IlKt)t  OCLTDetjrt , jU  ftigtn , ba|i  cc 
tin  btfitc  Jus  t>ab< , ba&oit  ift  bag  petitorium  untcrfrt)iebm. 
SBann  eiltci'  in  poffefibrio  ordinario  gtfdmijt  it>irb , fan  tS 
bod)  fommtn , baf  cr  in  petitorio  nuebcrwciitrct;  benn  in 
poiTefforio  ®irb  HUC  difputiftt  de  fado , bai)tT (flfl  CitlCCbeCs 
litrcn  in  fummariiffimo  , in  ordinario  qCltttntlCn,  Iffib  ®tt* 
btr  in  petitorio  btrltCCCn-  Sei)  biefetn  Interdido  cmfiebcl 
(indubium,  ob bit Poffeffio (in  jus  in  re  f(Q?  bcnnHuBss 
unbFHLTMANN  l)aben  barubee  difputirei,  bcren  jener  egnegie» 
1« , aQcin  bit  alun  Juriftcn  t)abtn  cg  bod)  oa»or  angtftljtn. 
Unbobman  jroac  bag  interdidum  unde  vi  nuc  contra  de- 
jicientem , tvtii  bec  Dejiciens  ali  (in  Latro  angt|ti)tn  roicbr 
ctnfleacn  (an;  fo  (antg  bod)  tin  jus  in  re  fctjn / benn  bitA- 
dio  Publiciana  tfl  reaiis,  ob  ftefd)©nnid)tn>itbtc  bcnicnigtn 
angtfl<llctn>ttbcn(an,  qui  aeque  eft  in  bona  fide,  quam 
ego.  gg  ifl  bat)CC  bitfcg  interdidum  unde  vi  nuc  thlt  Ex- 
ceptio a regula.  ^«Ut3U$agcbctbttl®iC  in  jure  Canoni- 
co remedia  pinguiora  , e.  g.  condidunem  ex  Catt.  retin - 
tegrend,  cmu/.  j.  §).  1.  & C*p- 1 8-  X.  de  refthut. 

, rctldjc  id>  gegen  jebroeben  Pofsefsorem  braud)tn  (an , ct  fe» 
dejiciens  Obttnidjl , (g  f<l)ttnt  res  mobilis  OOtC  immobilis, 
b<l£  man  bafocc  bit  Interdida  civilia  irfc^t  fb  Ijdutfifl  nuijf 
br«ud)t(.  ' ' ‘ • 
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veluti  in  quibas  alcer  ador , alttr  reus  eft  : qualia 
Tunc  omnia  reftitutoria  , aut  exhibitoria.  Nam 
ador  is  eft , qui  defiderat  aut  exhiberi , aut  reftitui : 
reus  autem  is  eft , a quo  defideratur , ut  rcftituat, 
aut  exhibeat.  Prohibitoriorum  autem  interdido- 
rum  alia  fimplicia  funt,  alia  duplicia.  Simplicia 
funt , veluti  cum  praetor  prohibet  in  loco  facro,  vel 
in  flumine  publico,  'ripave  ejus  aliquid  fieri.  Nam 
ador  eft,  qui  defiderat,  ne  quid  fiat:  reus  eft,  qui 
dii  quid  facere  conatur.  Duplicia  funt,  veluti  'Uti 
pcffideiis  interdictum  , & Vtrkbi.  Ideo  autem  du- 
plicia vocantur,  quia  par  utriusque  litigatoris  in  his 
conditio  eft  : ncc  quisquam  praecipue  reus  vel  ador 
Intelligitur  : fed  unusquisque  tam  rei,  quam  adoris 
partes  fuftinet.  (7) 

De  ordine. veter  e exitu . 

§.  8-  De  ordine  &:  vetere  exitu  interdidotum  fu- 
pervacuum  eft  hodie  dicere.  Nam  quoties  extra 
ordinem  jus  dicitur,  ( qualia  iimt  hodie  omnia  judi- 
cia , ) non  eft  necefle  reddi  interdictum : fed  per- 
inde judicatur  fine  interdidis , ac  fi  utilis  adio  er 
caufa  interdidi  reddita  fuiilet.  (8) 

T1TU- 

(7)  bicftrn  tDerOen  Dit  Interdida  roiebee  einget&eiltl  in 
JimplicM  & duplum.  Sifltntlict)  jtll&ailt  Interdida  fimpli- 
cia, nucill  «in  UllftCfttjeiD  hocfenfu,  Dafj  duplicia  Inter- 
dicta qcnennet  reerbeu  , Damotinid)!  rccif  / quis  fit  Ador, 
quis  Reus,  inDtm  e i gef$cl)tn  fan  / Da(i<incr  jualcict)  partes 
Rei  unb Actoris 3*€-  tS  janefen  tid)  jroet)  um  D<« 
Procefs,  fttw  rota  manuteniretfci)» , uut)  Da  brauefien  Ite 
(ntnxbcrDas  interdictum  juglcid),  oDertS  fommuinec  juoor, k 
(btnivitin  Dcc ACtionc  communi  dividundo,  fed  tum  no- 
men mutatur , & qui  prior  egir,  ador  vocatur,  qui  prae- 
verrit alterum,  implorans  dicitur. 

(8)  (SllDlid)  fagt'  Justinianus  : ©IC  fllttlt  ^ormufo  fmb 
fdjrttft-  SDian  Hagtc  fonlhlllf  D<1$  PolTeflbrium  imo  Petito- 
rium jugUid) , Das  motu  tc  nictu  nubr  fyabcn  / foiiDccn  fagu : 

futue 
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TITULUS  XVI.  , 

DE  POENA  TEMERE 

Lll  1GANT1UM. 

De  P anis  in  genere, 

iLl  Unc  admonendi  fumus , magnam  curam  egifle 
eos,  qui  jura  fuftinebant,  ne  tacile  homines  ad 
litigandum  procederent : quod  & nobis  ftudio  cft. 


finito  polTefforio  folte  mati  jld)  «r(l  u6tt'  baS  Petitoriam 
mad)tn.  Qu.0b  berXittt!  ned)  Oiutjen  Ijat  ? Refp.Subiat»  funt 
veteres  formulae  , mati  interdicift  atld)  tltCbt  afleiett , I1UC 
jurodleiifaQtmanroiI) : prohibeo,  interdico.  SBtr  oaben 
autbeilimbcfoitbemlnhibhions  Procefsp&ei*  Mandata  fine 
ciaufuia , urit»  idicp  fcitte  Excufe  iuqclatTffl-  2Bir  fud)cn  ab 
|«5  per  adiones  . VOCi  n tlltCt)  cilteC  turbirtt , H(t)te  ICt)  tltCUM 
Klagenmucin  nnNtLibeUtttt,  unb  bitte,  bap  inhibition 
CCfd)it)t/  UttD  «r  Caution  de  non  amp  iut  turbando  ltiadKtl 
Btoge , unb  bap  baS  Petitum  auf  PotTeffionem  adquiren- 
dam,  recuperandam  vel  requirendam  gebct-  Sintjt 

jicnabecbabtn/  roie  roir  ftfton  obett  gc&acbt,  poireffionem 
Dorfsin  jus  in  re  balten  rooilcn,  e.  g.  dum  ego  te  ex  hac 
domo  dejicio  , vendo  Paulo  , fatlfl  bu  lUlll  mterdidum 
unde  vi  anfiellert?  Refp.  D^ein.  2Bat)ri(t  eS,  nacb  betit 
Jure  Romano  fati  tC&  Uittjt  contra  tertium  ex  Interdido 

• flaqen  / es  tvrirebanti , bap  |te  coiiudirct  batten,  3i&cr  ba$ 
jus  Canonicum  bat  aflerbanb  remedia  etnqefubret,  a!se.g. 
ter  Canon  redinte&ran,U  , bCIlfit  HOd)  irt  /yiaiKfretd)  babttt/  , 
tpclcber  in  C.  i-  de  Reftituticnc  Sputatorum  }l(b«  / morubtC 
Ziegler  einett  qanijtn  Iratiat  (jefibncbtti-  Datatis  tiebet 
man , bap  eS  bic  Canoniflett/  ais  cin  Jus  reaie,  attfejeben, 

. t«HU  id)  fan  ex  Cjoepe&c.  contra  omnes  flagert , live  fint 
in  bona , five  in  mala  fide.  ©ldd)U)ie  <t)Ct>eiT«n  in  Adio- 
nibus  concipiendis  titit  gemiffeOctituna  obferviret  roteben 
mttjfen , Crifo  aud)  io  Interdidi*.  Dtp  t|1  ber  Exitus.  3.  g. 
id)  babt  denunciirct/ bap  ithnuebet  tbit  stn  Edidum  batte, 
ermbdjte  mtcb  reftituiren  f rco  nid)t,  fo  giengtt&beiinjiini. 
Praetore,  Uttb  bcad)te  folennem  formulam  interdidi  Dor. 
Dec  Praetor  deccrnilK  bOCflUf  cura  Aiis  AlMoribus  i ju- 
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Idque  eo  maxime  fieri  poteft  , quod  temeritas  tam 
agentium,  quam  eorum,  cum  quibus  agitur,  mo- 
do pecuniaria  poma , modo  jurisjurandi  religione, 
modo  infamia’  metu  coerceatur.  (1) 

De  jurejurando  poena  pecuniaria, 

§.  1.  Ecce  enim,  jusjurandum  omnibus,  qui  con- 
veniuntur , ex  conftitutione  noftra  defertur.  Nam 
reus  non  aliter  fuis  allegationibus  utitur , nili  prius 
juraverit,  quod  putans,  le  bona  inflantia  uti,  ad  con- 
tradicendum pervenit.  At  advcrfus  inficiantes,  ex 
quibusdam  caufis  dupli  vel  tripli  ACtio  conftituitur: 
velati,  fi  damni  injuriae,  aut  legatorum  locis  venera- 
bilibus relictorum  nomine  agatur.  Statim  autem  ab 
initio  pluris  quam  limpli  eft  aCtio  : veluti,  furti  ma- 
nifefti,  quadrupli;  nec  manifefti , dupli.  Nam  ex 
his  & aliis  quibusdam  caufis  , live  quis  neget , live 
fateatur,  pluris  quam  limpli  eft  adtio.  Item,  acto- 
ris quoque  calumnia  coercetur.  Nam  etiam  actor 
pro  calumnia  jurare  cogitur,  ex  noftra  conftitutione, 
quod  non  calumniandi  animo  litem  movilfet  , led 
cxiftimando,  le  bonam  caufam  habere.  Utriusque 
etiam  partis  advocati  jusjurandum  liibeunt , quod 
alia  noftra  conftitutione  comprehenlum  eft.  H.xc 

autem 

bet,  ut  reflnuatur.  r 1’ra.tor  a5ct  1)81  fonfl  ntCt)t  de  fa- 
rto cognofcim/  t)ier  abtr  , unD  Da$  f>te#  cirt  In- 

terdi&um  extraordinarium.  2Bcil  UIC  HUII  beut  JU  tagc 

feincn  Prartprem  ttubc  t>q£xn  / fonDern  qleicf)  jum  Sictuc 
flegangeri  njirt)  / fo  jtnO  Dit  Judicia  hodie  omnia  extraor- 
dinaria. 

(0  demere  beift  calumnisfe , fine  caufa.  ©ieftg  fati  gcf(Ce()<Il 
vel  dolo  vel  culpa  feu  negligentia.  Adeft  itaque  vel 
verum,  vel  quali  delirtum,  unb riefeS  mufl qe(lra|ft ivec^ 
btll.  Poena  autem  temeritati  litigantium  legibus  fta- 
tuta  eft  triplex,  i ) Pecumaria , e g,  qui  per  calumniam 
depolitum  negabat,  in  duplum  damnabatur.  2.)  ( urs - 
penmm  Cilumma,  j)  injamta, 

/ . 0) 
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autem  omnia  pro  veteri  calumnia:  aftione  introducta 
funt , quae  in  defuetudinem  abiit : quia  in  partem 
decimam  litis  adores  mul&abar , quod  nusquam  fa- 
dtum  elle  invenimus : fcd  pro  his  introductum  eft, 
& praefatum  jusjurandum  , & ut  improbus  litigator 
& damnum  & impenfas  litis  inferre  adverfario  luo 
cogatur,  (z) 

De  infamia. 

§.  2.  Ex  quibusdam  judiciis  damnati,  ignominio- 
fi  fiunt : veluti,  furti,  vi  bonorum  raptorum,  inju- 
riarum, de  dolo  ; item,  tutelae , mandati , depoliti, 

dire- 

(z)  SDecienige , qui  temere  litigabat,  tttufle  duplum  bejafia 
Un,  oDtCdlKt) triplum,  nCU|}  b€Il  Uttlfldnben-  Temere  li- 
tigabat is  quoque,  qui  negabat  rem  legatam  rei  depoli- 
tam , fic  lis  crefcebat  & poena  mendam  obtinebar. 
Sluffcr  biefetn  U1  (tngefflbrct / bflfeit»  temere  litigans  t>a$  Ju- 
ramentum calumnia:  fcfinKtttl  UflD  impenfas  litis  DejafiUtl 
' nillj;.  (£8  tTUljl  in  Exordio  litis  fottJCfil  DtC  Aftor  fllS  Reus 
Mroeren  / fe  animo  calumniandi  proceflum  non  infti- 
tuere.  SContcDet' Aftor  (g  ttitfitftfitDecetl/  perdebat  caufam, 
untintufUeiOc ©pomlii bejafilen , rcelcfics oer  Reus  flleicfifalg 
ibtin  unb  alie  impenfas  bejafilen  inujlc , rottl  er  nidit  ge* 
fcftdbfe  fe  jufU  initantia  uti , juftas  fibi  defenfionei  vel 
exceptiones  effe.  (gi  mufien  and)  aQe  Advocate»  fcfiiwen, 
fco^ficglaubtctl,  caufam  principalis  fui  elfe  juftam.  ^tt 
propter  multifaria  perjuria  abqe|d)a|tt  /Wtt* 

tDol)l  ofineU&erlequng.  2tfan  l)dttc  fold)cgeme  fd>on  juctitU 
D(H  fonncn , Dafiet  fomtlU  ii  , Da&  >n  litis  contettatione  [0 
offt  neeirct  retrt) , unD  Die  ^roccffc  erotg  roaljren.  In  Appel- 
latione t|ig»pofiliio$geDr<fod)lid),  tinbroare  jutpunftfien/ 
foUte  Juramenta  nod>  liberali  bcpbefialtcn  tsurben.  ill« 
vero,  quibus  reverentia  debetur , ut  patri,  patrono, do- 
mino direfto,  juramentum  iUud  calumnias  eft  remiflum. 
2>«r  Imperator  fiat  pro  veteri  calumniae  aftione  poenam 
pecuniariam  tinqcfilfiCft,  ntltlli*  decimam  licis  fqlvere 
fenetur,  temerarius  litigator.  fagi  /Die  C alumni*  a- 

ftio  »dr<  nicfit  mefic  in  ufu  , Dod)  fiat  ec  ftc  « Novella  1 11. 
ttieDer  approbim , tl  tam  «&ec  flusfi  Dic|'e  A ***• in  dc' 

fuctudinem,  N 

i / a\  B 


De  Poena  temere  Litigantium.  879 

iiire&is,  non  contrariis  adfionibus.  Item,  pro  fo- 
cio,  quae  ab  utraque  parte  diredfa  eft : & ob  id  qui- 
libet ex  {ociis,  eo  judicio  damnatus,  ignominia  nota- 
tur. Sed  furti  quidem,  aut  vi  bonorum  raptorum, 
aut  injuriarum , aut  de  dolo  , non  iolitm  damnati 
notantur  ignominia,  (ed  & padti : & redte  : pluri- 
mum enim  intcreft , utrum  ex  delidlo  aliquis , an  ex 
contradlu  debitor  fit.  ($)  . , 

De  in  jus  vocando. 

$.  5.  Omnium  autem  adtionum  inftituendarum 
principium  ab  ea  parte  edidti  proficifcitur , qua  Pr;e- 
tor  edicit  de  in  jus  vocandp.  Utique  enim  in  primi* 
adverfarius  in  jus  vocandus  eft  , id  eft,  ad  eum  vo- 
candus , qui  jus  didturus  fit  Qua  parte  Pnetot 
parentibus  & patronis  , item  parentibus  liberisque 
[patronorum  & patronarum , hunc  pneftat  hono- 
rem , ut  non  aliter  liceat  liberis  libertisque  eos  in 
jus  vocare  , quam  fi  id  ab  ipfo  Prcetore  poftulave- 
rint,  & impetraverint.  Et,  fi  quis  aliter  vocave- 
, rit , in  eum  poenam  lelidoriun  quinquaginta  con- 
ftituit.  (4) 

T1TV- 

($)  Alex.  Chassajmeus  j)(U  D«C  Imperator  ()a£>t  cin€ 

bivilionem  adionum  rtUSfldfljftn , nCilllid)  qu*d  quxdam 
fint  infamantes . quxdam  non , e.  g Plus  petii  a&ione 
contraria,  fed  infamis  non  fio. 

6acfce  / Da  ma»  Uid)t  irrcn  Ean.  2Jian  t)dlt  nicfy  Da&oc,  Dafl 

iflt}S  dalofe  qcli)at).  Infamis  a&ec  ttKirD  cincr  / qui  temere 
litigabat,  Q>entl  tC  infotlD«t{)<i(  ex  tali  contradu  condemnifl 
WirD,  D«C  cilien  fmgulatem  fidem  trfOCDttt,  l €•  man- 
datum , focietas , depolitum,  tutela.  Requirebatur  enim 
a mandatario  , focio  , depofitario , tutore , lingularis  m- 
duitria,  amicitia,  ftint  Malice  aber  roirD  gri>(fer , aatui 
(t  fut)  nod)  Danu  cerflaacn  Idffet.  Infamis.  rourDeaud)  einec, 
qui  ex  debeto  aliquo  condemnatus  erat. 

(4)  £)icftr  § IbirDDtin  fequenti  titulo  prxmittircf.  SEBtrjt* 
(t)ec  cmc  SEhgt  anfifDtn  roolte/  nuitfe  erjl  in  Jus  coram 
KibuaaUPixtoris  «Mcjntll/ Otf Judex  de  fado  cogno- 

fcitlf. - 
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. TITVLVS  XVII. 

DE  OFFICIO  JUDICIS. 

* , i ’ « J 

De  officio  judicis  in  genere. 

SUpereft , ut  de  officio  judicis  difpiciamus.  Et 
quidem  in  primis  illud  oblervare  debet  judex* 
ne  aliter  judicet  •,  quam  legibus  , aut  conftitutioBi- 
bus,  aut  moribus  proditum  eft.  (i) 

D* 


fcirU-  In  jus  venire  ad  Praetorem  tuar  Iiod)  llkljt  in  ju- 
dicium. roaren  TOOtjl  <Sooo.  Judices  Pedanei  JU  9*0111. 
UnbroeiliReinfebr  greji  roar/unb  bu  in  jus  Vocatio  publice 
Qtfdjatx/  foalau6Ut)(C  Praetor  eiticm  jcbcil/  OCII  Reumm- 
Platea,  O&CT  n>0  CC  t^tt fonflCfl  dntcaff^  in  jus  JU  vocil-en/  utib 
nifi  iret,  Caution  JU forbem, bafi er cpratn Pmore  erneis 

ntn  rooQe-  SEenn  bi&  qefd)e[)«n  / fo  Ite#  wc  Praetor  birDacs 

ll)(i}Cnumb«n  Judicem  pedaneum  bflg  l!00(j  Ibcrffui.  Tunc 
addicetat  Prxtor  Judicem  hunc  & partes  litem  contefta* 
bantur.  2>CC  Judex  fdji  in  bafilica  cum  Aflefloribus  fuis, 
bit  Partes  foDaHIJ  citi«tl/  Unb  bitfC  repetimtl  Die  litis 

conreftationem.  . 

/i)  Egimus  de  Pertona  adoris  & rei , i.  e.  de  exceptionibus 
V & adionibus.  Jam  de  officio  Judicis,  inprimis  Pedanei, 
503ir  tbiincn  e$at>crDoc&  braudjcn,  rocil  anfert  Magiftratus 
iugteicb  Judices  fmb-  Judex  non  fit  Lege  mitior  aut  fe- 
veriori  eft  enim  interpres,  non Magiller  legum.  /Eqiii- 
tatem  non  fingat  cerebrinam.  $>cr  Judex  Pedaneus  IDflC 
tin  lurift , Ct'  mu(I«  SttbtUIM)  geben  auf  bie  Naturam  Adionis 
WrtT Materiam , quid  petatur.  ®r  fotllc  nid)(  «tMaJ-eges 
fpred)«l , e.  g*  ut  filiusfamilias  teftetur  Sententia  alias 
eft  nulla , nullitas  eft  infanabilis , nullo  tempore  poteft 
convalefeere , fi  in  thefi  errat.  Si  vero  Judex  eirat  in 
Hvpochcfi,  i.  e in  fado  , fo  appellitet  «m  £)er  Impe- 
rator hiute  uur  eiue  obec  m\)  Adiones  Mgefcit  )ol* 
ten,  fo  proponirt  ec  abcc  umcrfcbieDlicbe  / unb  jroar  rea- 
les.  5>?an  fem  es  rotit  extendiren,  benn  es  ifl  fetn  Con- 
trad.ba  Der  jRidjier  nicbi  obferviren nuifj, m6 fetnei Strati 
i p , uno  0a$  amP  nityt  oecfldttctcbc»  fc»n>  # ■ 

' w. 


Oe  Officio  Jufiitfrs. 


**t 

De  judicio  noxali. 

§.  i.  Idcoque  fi  noxali  judicio  aditus  eft,  obfer* 
vare  debet , ut,  ii  condemnandus  videtur  dominus, 
ita  debeat  condemnare  , Publium  Morulum  Lucto  It- 
tit  in  decem  aureos  condemno , aut  noxam  dedere.  (z)l 

De  aHionibus  rcalibus. 

§.  2.  Et  ii  in  rem  adura  iit  coram  judice  i iiv« 
contra  petitorem  judicaverit,  abfblvcre  debet 'poflef- 
iorem  : live  contra  poilellorem,  ‘jubere  ei  debet,  ut 
rem  ipiam  reftituat  cum  trudibus.  Sed  ii  poilellor 
neget , in  prxfenti  ie  reftituere  polle , & line  fru* 
Aratione  videbitur  tempus  reftituendi  caula  petere, 
indulgendum  eit  ei : ut  tamen  de  litis  xftimation* 
caveat  cum  fide julfore,  ii  intra  tempus,  quod  ei  da» 
tumeft,  non  reftituerit.  Et,  ii  ha-reditas  petita 
iit,  eadem  circa  frudus  interveniunt , qua;  diximus 
intervenire  de  liugularum  rerum  petitione.  Illo- 
rum autem  fructuum , quos  culpa  iua  polfeilbr  noA 
perceperit,  iive  illorum,  quos  perceperit,  in  utra- 
que adione  eadem  ratio  pene  habetur,  fi  prxdo  fue- 
rit. Si  vero  bonae  fidei  poilellor  fuerit,  non  habetur 
ratio  neque  confumtorum , neque  non  perceptorum» 
Poft  inchoatam  autem  petitionem , etiam  illorum 
fxuduum  ratio  habetur , qui  culpa  pofleflbris  per- 
cepti non  funt,  vel  percepti  confumti  funt.  (3) 

Ve 

— ■ -----  — - ' - I l.t  -rrl  -tl  «.-*.•  U--.-  • -1  .,r.  - . . 

$icrf)at  nuit  Da*  imperator  eiiiige  Sjctmptl  qegeben  / roit 
bec  judex  ftj)  t»ec()aUcn  foti  / e g.  iH  adione  'noXah  fan  ec 
«MOftS  condemnircil , fll$  alfernative  fecundum  na- 
turam a&ionis  noxalis  , ut  dominus  Servi  & Animalia 
aut  pauperiem  vel  damnum  refardat  ant  hokae  debat. 

CO  *n  *8"*e  hypothecaria  'fati  DCf  HKt)t  rtlltitCSfai 

fl«n,  <M3;  <£c  foH  fimpiiciter  iwi  *j)fanb;6(t)ifliHg  qefren, 
Ot)<t  btjaOUlt-  dn  rei  vindicatione  condemnift  Der  Judex 
tXU  r«m  Dothino  reltituendam»  UIlbDailUlff 

K k k (it) 
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De  actione  ad  exhibendum. 

§.3.  Si  ad  exhibendum  adum  fuerit,  non  fuffi- 
cit , ii  exhibeat  rem  is  , cum  quo  adum  eft  : fed 
opus  eft: , ut  etiam  rei  cauiam  debeat  exhibere  ; id 
eft  , ut  eam  cauiam  habeat  ador  , quam  habiturus 
ciict , ii,  cum  primum  ad  exhibendum  egillet,  exhi- 
bita res  fudlet.  Ideoque , ii  inter  moras  exhibendi 

ufucapta  iit  res  a poilellore,  nihilominus  condemna- 
bitur. Praeterea  fruduum  medii  temporis,  id  eft, 
ejus,  quod  poft  acceptum  ad  exhibendum  judicium, 
ante  rem  judicatam  interceilerit , rationem  habere 
debet  judex.  Quod  ii  neget  reus , cum  quo  ad  ex- 
hibendum adum  eft,  in  praienti  ie  exhibere  poile, 
& tempus ‘exhibendi  caula  petat,  idque  fine  fruftra- 
tione  poftulare  videatur , dari  ei  debet , ut  tamen 
caveat, fe  reftituturiun.  Quod  ii  neque  ftatim  juftii 
judicis  rem  exhibeat , neque  poftea  exhibitum  mic 
caveat,  condemnandus  iit  in  id, quod  adoris  intere- 
rat, ii  ab  initio  res  exhibita  ellet.  (4) 

Fami- 

tin  VIr«ftCllb , (in  Spatium  gelojftn  tucrben.  In  aftionibus 
realibus  mu|l  tt  HUC  OUf  rem  , fOlltXM  flUtl)  «tlf  fru- 
flus  f(t)eU/  UllD  aroor  fO/  tajj  Dec  mal*  fidei  pofieffor  t)ie 
ftuflus  perceptos  & percipiendos  a lempore,  quo  uti 
coepit , reftituirt  > t>(C  bonas  fidei  poffeffor  at>CC  loco 
domini  fl(i)dtClJ/  Ddt)(C  reftituif(f  (C  fruAus  extantes  , 
unl>  aucb  fci<fe  in  totum,  £<u « jte  ufucapirt  in  ;• 
3<lt)rcn,  non  tenetur  amplius.  Dominus  habeat  prae- 
mium lui  laboris  oportet:  inteHige.fi  rei  vindicatione 
'agatur,  btfM&a  ifl  met]l  Ctn  titulus  onerofus.  Yerum  in 
hatreditatis  petitione  etiam  confumti  funt  reftituendi» 
fcenn  fciehm  (r  ex  titulo  lucrativo,  al$  eiugebtU^etcr  haeret, 
locupletior  fidus  eft  , dum  rei  fuae  pepercit. 

(4)  In  3.  fihit  fccr  Imperaior  gRaC&nd)! , l#i(  t&  ttlll  btf 
utitcnc  ad  exhibendum  (bfle  qct>dlcn  CDCCDdl.  20cr  rei  vin* 
dicationem  Bltl  jj  Ibiffcn , quanta  res  fir,  ne  plus 

petat.  mup  tcf>  nuet)  rnict)  crfunbigm/  an  haec  res  fit 

mea,  jut&ciUn ift twal mit  iNCtncc «s&ac^c  conjungirct  roor* 

Otn, 


88* 


De  Officio  Judicis. 

Familia  ercifcundx . 

§.  4.  Si  familiae  ercilcundae  judicio  adumlit,  lin- 
gulas res  lingulis  haeredibus  adjudicare  debet.  Et  fi 
in  alterius  perfona  praegravare  videatur  adjudicatio, 
debet  hunc  invicem  cohaeredi  certa  pecunia  ( licut 
jam  dieftum  eft ) Condemnare.  Eo  quoque  nomine 
cohaeredi  quisque  fuo  condemnandus  eft , quod  lo- 
lus  frudrus  hereditarii  fundi  perceperit,  aut  rem  hae- 
reditariam  corruperit  : aut  conliimplerit.  Quas 
quidem  (imiliter  inter  plures  quoque  , quam  duo* 
coheredes,  lublequuntur.  (5) 

Communi  dividundo. 

§.  Eadem  interveniunt , & fi  communi  divi- 
dundo de  pluribus  rebus  a&um  fit.  Quod  fi  de 
unare  : veluti , de  fundo : fi  quietem  ifte  fundus 

com- 


b«n,  e.g.  id)vindicitc3u»{Un,  t>ie  bec  anbere  feaf  laffm 
. cinfaiTen,  ba  mup  e$  erjl  fepariret  rDcrten-  ©crftrAtorf^t 

<inc3(it,  ut  res  mihi  exhibeatur  5 fi  non  exhiberet , ad 
interefle  agebatur.  RlUp  <0<C  t)rt§  Juramentum  in  li- 
tem (ebrooren  fon  aud}  foramtn , baf  i0  Dtn  Ufumfru- 
: «Sum,  bubag Dominium j)ail,  fo lan id) flatiin, bafj&umii: 
bii0a0«gii&fl,  bafj  i0btnUfumfru<$um  fioben  in&qe^ma 
nicbt/  fo  f0n>orc  id; , roieoiel  i0  bd0tt,  bap  mir  3to$ert 
ober00aDenil)iic. 

£0  Dicft  bfto  Aaiones  twrben  mixtae  fltnfnnef,  benn  ®tn« 

Uicill  ager  confurdi«l  tDOCbCtl,  fo  vindicire  10  tmitl  domi- 
nium utlb  terminos  aftione  finium  regundorum.  Jjfnblf* 

fuil)a(lbumein0nKEfoIaiige  genutjet , batnro  5i|l  bn  m:c 

perfoaaliter  obiigifet  / unb  IDeil  bU  CU0  fru«Sus  reftituirtU 
Iflllfl  f fobflfh>auct)a<$io  realis  s hinc  dicitur  mixta ob- 
ligatus enim  es  partim  ex  jure  in  re  , partim  ex  jure 
ad  rem.  $H5eil  i0  itun  incincti  S30?orflCH  1'anbeS  rcieber  t)ab«i 
iDia  , muRbu  neut  terminos  irnDneue.0mne|0m/  &.  ue 
fines  bene  regas , au0  anenufien  lafftn.  JEati  Die  0a0e 
ni0tgc0citei»erbtn/  fobel)d(tgbercine,  unbgitb.bem  an» 
I bltllfo  bid  @lll)l)irau§/ ala  fcin  pars  praeponderirel-  tincti 
fo  t|I$  au0  in  a<ftions  communi  dividundo  UllD  famili* 

hcrcifcundac. 

(«) 
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commode  regionibus  divifionem  recipiat,  parces  ejus 
lingulis  adjudicare  debet.  Ec  ii  unius  pars  prargra- 
vare  videbitur,  is  invicem  certa  pecunia  alteri  con- 
demnandus eft.  Quod  fi  commode  dividi  non  pof- 
ilc  i veluci,ll  homo  forte,  aut  mulus  erit,  de  quo  acbum 
iit ; tunc  totus  uni  adjudicandus  eft  , & is  invicem 
alteri  certa  pecunia  condemnandus  eft. 

t 

Finium  regundorum . 

$.  6.  Si  finium  regundotum  a£tum  fuerit  , dilpi- 
cere  debet  judex,  an  neceifaria  iit  adjudicatio.  Quae 
fiuie  uno  cafu  neceilaria  eft  , ii  evidentioribus  fini- 
bus diltingui  agros  commodius  fit,  quam  olim  fuif- 
lent  diftindli.  Nam  tunc  necefie  eft  , ex  alterius 
agro  partem  aliquam  alterius  agri  domino  adjudica- 
ri. Quo  cafu  conveniens  eft  , ut  is  alteri  certa  pe- 
cunia debeat  condemnari.  Eo  quoque  nomine  con- 
demnandus eft  quisque  hoc  judicio,  quod  forte  cir- 
ca fines  aliquid  malitiole  commiiit  : verbi  gratia, 
quia  lapides  finales  furatus  eft , vel  arbores  finales 
excidit.  Contumaciae  quoque  nomine  quisque  eo 
judicio  condemnatur  : veluti,  fi  quis  jubente  judice 
metiri  agros  palliis  non  luerit. 

De  adj ude atione, 

%.  7.  Quod  autem  iftis  judiciis  alicui  adjudicatum 
fuerit,  id  ftatim  ejus  fit , cui  adjudicatum  eft.  (6) 

TITU- 


(6)  2Ba$  tmr  btr  Judex  linuiaW  adjudicim  b<u , ba&oit 
fritgc  id)  gleieft  ba$  Dominium  ; ruber  jagt  num  , ba$ 
Litis  Conreftatio  citi  Quati-Contraftus  f(|).  20ir  t)0bcrt 
tins  DerqlictKii/  bag  btr  5?lue?prud)  Des  9li$ttr$  gclten  foU. 
tftintc  ffln  foflcii  / baji  i()in  Xt>ri  cqd)c{)en  M- 
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TITULUS  XVIII. 

DE  PUBLICIS  JUDICIIS. 

De  d:ffi  r entia  a privatis . 

PUblica  judicia  neque  per  a<fbiones  ordinantur, 
neque  omnino  qui  equam  limile  habent  cum 
caeteris  judiciis,  dc  quibus  locuti  fumus,  magnaque 
diverfitas  eorum  tft  &:  in  inftituendo , & in  exer- 
cendo. ( i ) 

Etymo * 

t y 

(i)  SBfllin  roir  btcftn  Xilul  fecundum  merita  tra&ifcn 
ren  / nmrD<  c#  rne  tiduffiiq  roerben*,  b«rmtfl)at  nid)t*mebc 

changirtt/  (l(g  bit  Legislatio  fai)  bf 0 SHomtrtl  in  criminali- 
bus. *ir  tnadjtn  ts  jn  tbtn  fo  i bi|j rotilen  flrofftn  roir  adul- 
terium mit  (?dbt , balb  niit  bec  Rciegation , balb  mit  betit 

$al|i.  ©araus  fan  mari  fd)«n , Diferwit  «d 

L.Ma\.  D0Ci9?Ht)t(Kfn(Wtff-  Commendo  Ant.Matth^i 
TraSat.  ck  Criminibus  t DarmWntr  tli<tl  nuc  bic  Confttu- 
tionem  Criminalem  Carou  V.  fott&cm  rtlld)  bit  Romana 
«bferviret  b<U.  ©0(1)  tflS  lli(bt  gdllD  accurat,  {jg  nillp  ex 
fatftis,  nu«  D<C.tMfloriC  erlernct  rperben.  Egimus  de  Judi- 
ciis privatis  initio  hujus  Libri,  jam  de  Publicis. 
Publica  Judicia  differiren  a privatis  in  ftideu  (glHCftn, 
btnil  jit  ficnqcn  an  per  Accufationem  & Infcriptionem. 

warin  9iom  aufgeroiift&rtdntDemocratie,  ba  mup 
CirvC  /Equalitat  ftyn,  em  jtbtr  mil|i  facultatem  accufandi 
baben.  2BeiI  aberaud)  nitbtf  geringtf , aliquem  accu- 
rare , nec  tamen  probare , fo  mu|l<  cr  fld)  >n  crimen  in- 
fcribiftn , i-  e.  eidem  poena:  criminis  , de  quo  accufa- 
bat  alterum , fe  fubjiciebat,  ©ai)tr  Ctft  publicum  Ju- 
dicium tigentlieb  Accufatio  , privata  Judicia  vero  ABtc- 
nes  btiffcil-  Asiones  populares  gicngtn  liur  bal)ill  , ut 
mulda  pecuniaria  mihi  adplicarctur , v.c,  de  Albo  cor- 
rupto. Judicium  publicum  abCC  tfl , ut  publico  fatis  fiat, 
©arintun  foinm«n  fu  uberein , quod  quilibet  poffit  age- 
re 3 fed  differunt  in  eo,  bafrbu@irafft  nidtfnicin,  fon* 
bttn  Ixm  Publico  gehoce.  In  publicis  non  jurabam  de 
calumnia.  In  privatis  tpartn  bCC  Pr*cor  Urbanus  unD 
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Etymologia. 

§.  i . Publica  autem  di£ta  funt , quod  cuivis  ex 
populo  executio  eorum  plerumque  datur. 

1 Dirifto , 

§.  2.  Publicorum  judiciorum  quaedam  capitalia 
funt,  quadam  non  capitalia.  Capitalia  dicimus, 
qua:  ultimo  fupplicio  alliciunt  homines , vel  etiam 


fcit  Judices  Pedanei  jRidJleC.  -Dit  Publica  Ijallen  il)rtH 
6? fOllbtCn  Magiftrat  , nUIlltcf)  ben  Quseftorem,  quafi  Quar- 
inorem  , Inquificorem  , CtlfO  flCtlCHliCt  / trtil  «C  Articul 
ttKKttti , auf  (t>el(t)e  bCC  Reus  antrootten  muflc-  Publica 
judicia  requirebant  certam  & publicam  legem  , in  qua 
Crimen  notatum  erat;  ut  : Lex  Julia  de  Adulteria,  Lex 
Cornelia  de  Fallis,  Lex  Pompeja  de  Parricidiis.  Conf. 
Brisson.  Antiqu.  Rom.  L.  i.  C.  i.  Gerh.  Noodt  Tr.de 
JurisdiB.  & bnpern.  Carolus  Sigonius  de  Judic. 
f)ci(l  Lex  certa , ta$  fttlD  crimina  publica.  Si  civili- 
ter agerem , inferiptione  in  crimen  opus  non  erat , v.  g. 
in  aAione  de  Albo  corrupto,  bene  tamen,  ii  crimina* 
liter,  @on|I  l)dtu  «in  iebmfticc  mtd)  accufi«n  fonnen- 
ShU&Dcm  roir  ben  Inquifitions  Procefs  augbtin  Jure  Cano- 
nico thiben/  fo  ceffict  bufeSaUtS.  33«)  b«n  3l6m«rn  aac 
«ine  bcffcce  Orbnung.  3>ie  Praetores  fyatten  fonft  ftine  cri- 
minclle  Jurisdiftion,  fontWn  fpecialiter  IBUCbCn  (t«  JUlVtb 
len  erfucbt , bajj  fit  b«n  $coccfl  dirigiem  modjten  fecundum 
hanc  vel  illam  legem  publicam.  2Bi«  «i  in  libera  Re- 
pubiica  mit  txtn  Criminei  - Procefs  au^fiefc^cn , mei&  man 
roobl  / abernmur&triiMec,  ba  bi«  PraeieAi  Urbi  bit  t)ol)c 
JurisdiAion  t)«lt€n  , & fub  Imperatoribus  , cum  libertas 
effer  interfeAa , roiffen  ©it  ni(t)l  OitI-  Brissonio  t>at  (i 
»ivlUZut)<gtfo|l«/  folib^iu  unttrfufrtn  >bod)  forne  et  nie$i$ 

tcd)ti5  finbeil.  Defle  9lad)t’i(i)t  t>at  Carolus  Breti  de 
Anuquit.  Criminalibus , b«l  Mr.  vSalengre  in  ftlfltn  Anti- 

quit.  hm.  einrucfen  laffcti-  3Benn  man  abtr  reijfen  tt>ia  , 
IDUti  mitttmCriminel-Procefs  tempore  Tiberii  auFgtft» 
1)01,  fo  mUp  man  Merillium,  Wissenbach  nnb  Sagitta- 
rium ufjn.  3B«ii«c  petimur  poft  Ciceronem  jjiibct  man 
mctjt  bid 
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aquae  & ignis  interdi&ione , vel  deportatione > vel 
metallo.  Caetcra,  fi  quam  infamiam  irrogant  cum 
damno  pecuniario , haec  publica  quidem  llint,  no* 
tamen  capitalia,  (i) 

Exempla.  De  Ufa  myejlate» 

§.  Publica  autem  judicia  haec  funt : lex  Julia 
majeftatis , quae  in  eos , qui  contra  Imperatorem, 
vel  rempublicam  aliquid  moliti  fiint,  fuum  vigorem 
extendit.  Cujus  poena  anima*  amiflionem  fuftinet, 
& memoria  Rei  etiam  poft  mortem  damnatur,  ($) 

De 


(a>  Dfi  Judicia  publica  ftnb  CfUIDthtr  cap ita/ia , ober  nen- 
capitalia.  Illa  funt,  quv  mortem  , vel  maximam  & 
mediam  capitis  deminutionem  irrogant , quia  perfona 
& caput  ex  civitate  expellebatur,  ©ie  ;1t£>!tKCttlCt)nttn  , 
ut  patet  ex  Oratione  Casabis  apud  Sallustium  , tS 
titl  bdrtec  / civilem  mortem  fuftinere,  dlfl  naturalem, 
vid.  Dif-  mea  ad  L Maj.  C.asar  metinte,  es  fco  Dod) 
ungtroiji/  ob  ein  ettigeS  l'cbm  fc»,  alfojct)  ts  bdcfcc,  Dic 
£ag?  ftmeS  £cbm3  miferiam  fcbimdjtn  , ais  »or  citte-  groiTc 
£1)<U  mit  timm  lUinen  @:bnKrfj  ben  flopff otrlieccti.  Cato 
CtbtC  contradicirtt  i[)!R*  Non-capitale  jft , Dfl  citlC  coerci- 
tio corporis  ditict  miri)  fine  capitis  deminutione , v.  c. 
infamia , poena  pecuniaria.  Dicis  : capitale  eft  > famam 
amittere  ? Refp.  non  amittis  caput , fed  manes  civis» 
Vid.  ^ de  his  , -qui  not.  infamia.  Nec  ftatutn  libertatis, 
ncc  civitatis,  nec  familiae  amittis.  91&CC ciUKJC Auctores 
Clafiici  haben  improprie  fo  gtrcbtt- 
(l)  Olim  in  Republica  Romana  fuere  femper  leges,  qui* 
bus  poenae  acerbantur  illis , qui  in  Rempublicam  aliquid 
molirentur.  Julius  Caesar  novam  tulit  legem  contra  Vio- 
latores Majeftatis  cum  poena  aquae  ignisque  interdictio- 
nis. 3>iefe  Poena  bat  (ange  gtbauret , (tt  I>attcn  itnmtc  m 
Concept . baj;  <$  t)dttcc  aqua  igneque  interdicere,  al$ 
capite  multare  phyfice.  3^  t)CllU  OlfO  Ilic^C  DaO&t , Dajl 

man  fic  mit  bmi  mabrljafftin  £obt  qcjlratft  fcabt.  tft 

tB0t)l  ein  Emblema  DOrl)flnbtn  BOtl  Justiniano  , Da  CC  UlMltC/ 
C^sAR|>abe  mortem  naturalem  di&icct;  tC  llilD  Tri- 
bonianus Derftunbt»  Ceitu  Hiftorie.  Olim  non  diftUngue- 
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De  adulteriis . . , 

§.  4.  Item  lex  Julia  de  adulteriis  coercendis,  quae 
non  fqlum  temeratores  alienarum  nuptiarum  gladio 
punit,  fed  & eos  , qui  cum  malculis  nefandam  libi- 
dinem exercere  audent.  Sed  eadem  lege  Julia  etiam  ' 
flupri  flagitium  punitur,  cum  quis  line  vi  vel  virgi- 
nem 

bant  inter  perduelles  & reos  criminis  majeftatis  in  fpe- 
cie.  Haabcr  Die  Principes  fflttUIl  / t>at  tnan  ben  perduel- 
lem gciltillict-/  qui  Exercitum  contra  Rrmpublicam  du- 
xit, aut  Principis  perfonam  fire  Remptiblicam  invafit. 

2)iejfS  aieboid fcbdrjftrgtllwfft,  alg Das  Uijie,  roetl  fob 

d)C6  direite  contra  Statum  Reipublicx  & illum . qui  xi 
5n  Repti  bL  habet,  Dflbei’  i|l  ts  Diei 

intr,valgtl>tmn  tltan  indirefte  contra MajeftaremRcipubt. 
Ctroa5  pecciftf  t e.  £ fi  quis  in  jura  malefiatis  involaf- 
fet,  monetam  fallam  cudendo,  &c  ©IC|CS  ift  Crimen 
Majeftatis  in  fpecie  fic  ditftum.  ,Da$  extendirittl  fttauf 
DtcU  ©acfafl , bif  proprie  ni$t  babitt  Q«|)MtfH  , e.  g.  Au- 
gustus nenuie  bal  Crimen  t Majeftatis  , fi  quis  filiam 
fuam  ftupraflet,  imo  confcios  etiam  criminis  pro  reis  L. 
Majeftatis  habebat  2B«nu  timr  wic  «in  #<mb  angeioaett 
coram  imagine  Principis  , 0 «i-  fi  quis  ad  ftatuam  Prin- 
cipis urinam  mitteret,  n>ac  tS  «in  Crimen  L.  Majteftatis. 
Vid.  Barnab.  Brisson.  Anthpttt,  Rem.  Perduellis  i(l  fo« 
mei  ali  Hoftis.  Perduellis  ifl  Det)  uni  ut  ©(WfdjlanD/ 
weitn  tina-  reitber  ben  5£at>(ec  otxr  bic  €l)ut:fHCflcn  con- 
fpinret/  u>tnn cc gkicb fonft fcin Untciiljan berfelbm  mare, 
ipddjt  Stoorbnima  tum  Caroio  iv.  Aun»  Bulla  §.  fi 
quts  iKtTttbtet-  5lU*in  contra  Principes  reliquos  Imperii 
nuet’  bai  Crimen  Majeftatis  nid)t  fagaiigm/  nili  quis  fic 
fubditus,  n>d$<3  Otelmebr  bai  Crimen  Superiaritatis  ()«ifa 
' fen  folte.  ®ie@icajfe  biefei  talitri  iflbcrtob.  Languet 
iit  M/JctHaneis  mclb<t,  ta|l  ex  formidabili  Regno  Fran- 
corum Oie  ©tratft,  mu  tyfcrbcu  j«  icmiffm,  tiacfc  SrantfreitD 
gefonuicn.  ©ottilcn  wcrbm  au(t)  Dic  !tib<r  clncs  Perduel- 
lis aflte  Succeflion  unfd[)ig , unb  ®irb  «inc  ©rfianfi  0tule 
gcfcl}'.  S:e  poft  mortem  accufationem  propagarunt, 
quod  Stoica:  PhHofophiae  debetur.  • M.  Anton.  Philoso- 
rnus  gab  tye  Raifon , bi.  i j)  iit  mcitur  Dijfertawn  gc,il«cl- 
Ant.  Mattii  fyai  |n  (iUiiit  iUttCE  ColieCUnu , oDiC  «t  i fi 
" " . ' ' ■'  ui«W 
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nem  vel  viduam  honefte  viventem  ftupraverit.  Poe- 
nam autem  eadem  lex  irrogat  fhipratoribus  , fi  ho- 
nefti  fiint,  publicationem  partis  dimidia:  bonorum: 
fi  humiles , corporis  coercitionem  cum  relega- 
tione. (4) 

v De 

fo  ocPemlitf) , aisicb  qeroefen.  i(l  e§  tbett 

nte^ri  unrect>rc5/  roann  nuet»  t)ic  5Ctnt>er  Mrunttr  / unD  fori» 
txriicb  t>ie  Sobnt,  Icibfti  muffen , inbeni  b<nen  Soibtan  nocfo 
cm>a$  ex  haerediute  gdaffeti  roiib  i Detin  PtC  iMCDcn 
etqenttidb  nidjt  gtgrafft  / ba|j  fte  aba  nict)il  frictjw , gefd^tebet 
per  accidens,  inb«m  ibre  €lttm  nidu  iDurbiq  roami,  rettb 
}S  |‘ei)rl.  Conf.  Gundlino  ad  Legem  Malefiatis. 

(4)  Lex  Julia  de  Adulteriis  ab  Augusto  lata.  'HJei!  j<jn( 

Xocbtec  t>ie  Juua  fid)  fo  unjtuOiiq  auffuorte,  fobat  Augustus 
bal)trfe<U9<nl)<jt0«nomm{ii/  roieoer  bit  Adulteros  fcfjarffe 
teges  ju  qeben.  es  ift  alia  etne  groffc  JCunfl,  bte  Leges  Ju- 
lias , bic  Dom  Jvno  Casare  bafomttun , non  bcntii  / bii 
Augustus  gigtbtll  / Jll  imtafcbttbtn-  3<tie  brtben  Crimen 
publicum  |UlIi  Fundament.  Hxc  lex  punit  eos , qui 
cum  malculis  nefandam  libidinem  exercent,  & teme- 
ratores etiam  alienarum  nuptiarum.  Ante  hanc  legem 
nulla  fuit  Sodomia  lex  polita.  <5$  ifl  flbfC  Adulterium 
concubitus  cum  uxore  aliena.  tliuji  alfi)  tint  perfona 
conjugata  fctjrt  s bit  ^rau  ifl  Adultera , fi  cum  foluto  con- 
cumbit, un:fc«c5Rantl,  fi  cum  nupta  rem  habet  Ad- 
ulterium eft  vel  Jtmplcx,  vel  duplex ; 3fMt$  j|l  , nxuitl 
nue  tin*  perfona  conjugata , bitfes , tB<un  btobt  ocref)ligct 
* ftnb.  Dtt  iHomcc fonteti  btn  nidjt  pro  adultero  balitn , btc 
raiuintcltbigcnjuibtmbatK,  fitbulun  ia  Maitreiitn.  Di- 
cis: (£s  ifl  eincrltt) , five  cum  nupta,  five  cum  foluta 
concumbam  , adeft  enim  conjugalis  fidei  violatio?  Refp. 
631(1  roabr/  t$  i|i  contra  fidem  datam , ba  ftt  ju  tinnnbec 
fltfagl  fwbw : Ubi  tu  Cajus , ibi  ego  C»fa.  $|bt[  bic  31t>j 
mer  intpnten  bott)  / cfi  feijmcbnofibabliit),  roannbtr  3??anrt 
fo  gar  feufd)  nitbt  lebre , eb  ftecS  gUicb  nid)t  ooc  bnbfcb  bitltetu 
Slbtt  mii  becgrau  ifll  anbees , bit  bringet  alienos  pullos  inj 
Daba  i|l  ba3  Adulterium  verum , fi  mulier  ad. 
ulterium  commifit.  eum  foluto  etiam  : ba$  babcnfif  illit 
btr  Relegation  gf(lraff(.  $>it  Poena  Adulterii  nxif  0DtJ«t 
capital  , tlllbt  morte  , foilbertl  capitis  deminutione , biU 
auf  Constantinum  M.  tei*  *IRannj  5 utib  aCtibfi ; 'ptsfpIlHI 
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De  ficariis . 

§.  y.  Item  lex  Cornelia  de  ficarys , quae  homicb 
das  ultore  ferro  perfequitur , vel  eos,  qui  hominis 
occidendi  caufa  cum  telo  ambulant.  Telum  autem 
(ut  Cajus  nofter  ex  interpretatione  legum  duodecim 
Tabularum  feriptum  reliquit)  vulgo  quidem  id  ap- 
pellatur, quod  arcu  mittitur,  fed  & nunc  omne  ii- 


bie  tobcfrSfraff  didlirte.  ©aljtr  &tqtf)tt  Tribonianus  (i/ 
nen  RKUiner  capitalem  poenam  brra  Legi  Juliat 

adfcribiftt , cum  tamen  ex  Taciti  Annalibus , Libr  |. 
c.  {$.  & L. 4.  0.4).  multisque  egibus  pateat,  ba^bitftf 
<r|I  Constantinus  Magnus  QCtt>Cllt-  Tribonianus  unb 
Throphuus  J)abtn  in  Antiquitatibus.  Dide  Qel)Ier  qcttacbl- 
Justinianus  mactxe  nncDtr  etne  9lcnbtrutig/  unofiratftebcn 
5J?aitn  capitaliter, fi  cum  nupta  concumberer,  btt^ratt 
ober  (lecflt  cr  ins  Siejitc.  <Kan  fagt  / bit  theodora  jtp 
gdjulb  baran , Dic  jclbtr t itu  . . qc meji n 3*  tjobc  tiw 

giqtnc  Dijfertatien  dojj  lt>C  gtmad)t.  Antonius  Matthau 

i|l  fefjr  bbfe  barubtc , unb  faqt : SBanti  btcl&tibtr  gebuctt 
f>aben , roia  mati  jit  nun  jnwtgtrt  imSiojltr  ftujib  ju  Ubtn. 
©toti  bdttbcjjtc  gttban , rotnn  man  ibreintn  anbern  3)?ann 
qtgt6tn  bdflt,  bcc  fit  mit  gbejftrm  9tod)bruct  eontemim, 
Darnit  jit  ftint  Urfacj)  mebe  tjdfit , jti  extravagiren-  ©t* 
9Rannl)attei!oc!)in)ti)3abcbit5rtof)cii/  jit  toitotc  ju  n$* 
meit , woltt  tc  jit  nicbt  / fo  blitb  (te  Otonne-  £iut  ju  $age 
tf  rafftl  c$  titt  93 ohf  bartte,  ais  bas  anbtcc-  3n 
witb  it  capitaliter  fltjlratft , bttltt  btr  fcburfucjl  Augustus  , 
bonbtmcSIjtcfommt,  rcactin  fe?ertr  fterc;  anbetSmo  ijl 

(S  arbitrair.  j)ur  in  £>a(lt  j)0t  tint  Conjugata  btft  JCopf 
btrlobrtn-  ©a$  Crimen  Sedemia  btjlcajfK  man  fonfl  nue 
ex  Lege  Julia  mit  bcc  Relegation  i a&£t  ex  L.  \ t.  C-  ad 
L.  Jul.  de  Adult.  tDUfbt  £S  capitaliter  (Jf  jiratil-  ©«  @traf* 
fe  bcg  ^euerg  ijl  barauf gefe^t  / esmufl  abtc  aud)coofutnmi- 
tCt  jct)t1  / ita  ut  femen  immiffum  fit.  SBitTOObl  btC5?b« 

nigin  $rcu(jtn  furQii*  twrorbrctt , baj;  man  btecauf «ar  niijjt 

ftljtn  joflt.  Stuprum  eft  concubitus  illicitus  cum  vidua 
Vel  virgine  honefte  alias  vivente,  ©tgttl  bit  Stupratores 
wac  Augustus  befftig  trbitttrt ; benn  ftint  Sotbttc  Ju™* 
&«««  jtd)  ftopriitn  lajftn.  ©as  cuipfanb  « j<br  ubtl. 
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gnificat  , quod  manu  cujusque  jacitur.  Sequitur 
ergo  , ut  lignum  & lapis  & ferrum  hoc  nomine 
contineantur  : di<5tum  ab  eo  , quod  in  longinquum 
mittitur,  a Graeca  voce  rnxS  figuratum.  Et  no  hanc 
fignificationem  invenire  pofliimus  & in  Graco  nomi- 
ne : nam  quod  nos  telum  appellamus , illi  pix®*  ap- 
pellant, *V«  ra  CJitiUr.  Admonet  nos  Xenophon  : 
nam  ita  feribit  : t»  /3ixn  '***s  , xiyzxt , 

re|ttfp«r«,  rptiMtxt , ■rxurti  3«  ng. i Stcaru  au- 

tem appellantur  a lica,  quod  fignificat  ferreumcul- 
trum.  Eadem  lege  & venefici  capite  damnantur, 
qui  artibus  odiofis,  tam  venenis,  quam  fulurris  ma- 
gicis , homines  occiderint , vel  mala  medicamenta 
publice  vendiderint,  (j) 

De 


SDBann  C§  aud)  fine  vi  gcfct)el)en,  unt»  bie  ftuprata  alioquin 
honefte  fid)  gefiflltetl , er  it)n  bod)  pro  Rupratore. 

IDaruni  fiat  er  and)  bti)  geringen  geuien  bie  ©iralfe  uermebref, 
unb  jtt  peitfeben  lajfen , ob  gletet)  jonft  fem  civis  Romanus 
fuftigirci  aurbe.  SffiareneS  Dwnebme  Ccute  / fo  b<tt  er  bie 
$dftte  ibrer  ©uter  confifciret.  5Bir  ftnb  l)iert>ott  abaerob 
eben , bareir  bie  ^Biebcl gclefcn , benn  eg  flebct  Dem.  c.i\. 

i/.  »9.  bajjciner  bie  Rupratam  fod  au*  dotare,  aut  ducere. 

0}ad)  bem$ebrdifcbcnbeili$ ; & ducat  & dotet.  ©enn  bie 
3uben  gaben  ibren  SEBtibern  eiu  £enratb$=©itt-  £eut  ju 
laqe  tltup  bec  Stuprator  rtad)  ber  Condition  ber  perfonas 
ftupratae  ftcbmit  tl)c  abfinben,  unb  baS  5Cinb  aiimemiren. 
Untec  liluftribus  gcfd)iebet  e$ aud) , bafiber  ftuprator  nad> 
Propoition  feine*  CBcrmbgenfl  ein£et)ratl)S=©ut  geben  tmt#- 
<£$  ift  outb  nicbt  unbiflig  / benn  fte  geben  nicbt  Uid)t  ©ele* 

genbeit  bariU-  Stuprum  -vitltntum  , feu  involuntarium, 

(bieffiotfoucfct)  oenn  einergenjaltfamer  ®tife  cine  lebige 
SEBeibl^erfon  febrodebet,  roirb  mit  betti  Xobegcltratft/  e$ 
fet)  benn, baM^  nic^t  confummiret  morbeu.  Stuprum  vio- 
lentum roirb  aud)  begmigcn , ba  einer  eiue  Puellam  non- 
N dum  viripotentem  , mente  captam , ftuprifet  s DCIltl  biC* 

fe  fonnen  nicbt  confentiren. 

(0  DieHiftoria  LL.  publicarum , tuic  fit  flufgefontnten , iit 
fd)U>er-  Lex  Cernefta  de  ficariis  a Cornkuo  Sviaa  lata 

1 per- 

l 
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De  parricidiis. 

§.  6.  Alia  deinde  lex  afperrimum  crimen  nova 
poena  perfequitur , qua:  Pompeia  de  parricidiis  vo- 
eatur  : qua  cavetur  , ut,  fi  quis  parentis  , aut  filii, 
aut  omnino  affectionis  ejus  , qua:  nuncupatione  pa- 
rentum continetur,  fata  properaverit  (Uve  clam  fi- 

ve 


perfeqoitur  homicidas,  & cos,  qui  cum  telo  eunt  ho- 
minis occidendi  raufa.  DaH  $vlla  fo  frfjaiff  fOtU' , falli 

bnl)tr  / rocii  etn  confufer  3utianP  bamobis  ju  jflom  gtmt? 

feti  inter  talionem  Syllanam  & Marianam.  OtlCiTKHlft 
n>ar  fid|>cc , bagrcolte  al{o  berDidator  af^lellen  / unbftfj* 
!(  Dem  homicid*  deportationem  juc  0fra|fe , JJItb  perfo- 
n*  humiliores  murben  am  bebeu  gttfrafff-  3a  et  flraffie 
ftlKt)  Denitriiqtn  morte  civili  , qui  cum  telo  ambulaverat 
hominis  occidendi  caufa.  £>te  Urfad)  t marum  Sylla 

fo  georbnet , l)abe  id)  <w$  Dem  Pi.utarcho  eiiiDedct ; nem» 
fid)  Sylla  ritte,  unb  fein  ©mPnmfler  btmec  brein. 
baiic  mek5<intx,  bmimr  mac  Vidor,  unt>  [>aftc  balb  n>ic 

Cjesar  Rempublicam  Romanam  (Ulf(]Crid)tCt  / Dl  tPACff 

einec  tincti  2B.ir(T;$feil  na<t)  iftm-  2BU  Do3  btr  ©tali* 
meiller  falx / pettidw  «r  t>aS  $ftrb,  fo ba&  Det  «Dfeil 

fe()ltc.  Hinc  poenam  capitalem  civilem  didavit  iis , qui 
cum  fica  irent.  Conf.  Bynkershoek  j.  Obf.  cap.  n, 
& Petri  Fabri  Lib.  Semejir.  Salustius.  Schulting  /urifpr. 
'Antt-lufi.  pag.  so 6.  2)lC  poena  capita  is  realiter  talis 

ijt  erfl  *n  8-  c.  ad  l. Comel.  didirt  roorben.  2Benn 
bet  Imperator  |)i<C  faijf , Diefe  pcena  jCt)  ex  Lege  Corne- 
lia, fo  irreter  fel)c,  unb»er|icl)et  ba$  Jus  novum  & Con- 
flit. Cedicis  DAnUlXt*.  0fad)  bem  Jure  divino  n>ifD  D« 
Sobifc&ldger  mii  Dem  tote  betfrafft  / cS  mug  abtc  aetvi^ 

fttjtl  / bafi  Der  $0b  direde  ex  alterms  la-fione  etUftanben. 
2)it  Dcui|'ct)?n  l)abcn  eri)  bot’  z*o.  2fat)ren  capitaliter 
flrafft.  Bynkershoek  batqcrDiefen  / bafi  eS  erjl  ju  Qrnbc  be$ 
XVII.  Secuii  in  Deiicii  Slieierlanben  einactubrei  fep  / bap  fte» 
bie Latrones  mit  bctii  Xooc  fltjltAfff  / fouft  «ber  tjabcn  jlie  e* 

llift  t fo  bod)  ac  Ili  miret-  £6  1)1  anci)  bet;  DctlCR  Francis 
bfcje  ©iroffe  mifct  uMicb  qerrcfeu-  Si  dolus  maius  adfuit, 
harc  poena  ordinaria  capitalis  locutn  habet  > fi  vero  tan- 
tum culpa,  etiam  Tati,  poena  extraordinaria  infigitur. 
2)i«fer  L«x  Cornelia  gci)Ct  (ItuUip  nict)t  HUC  contra  homi- 
cidas 


/ 
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ve  palam  id  aufus  fuerit)  nec  non  is,  cujus  dolo  ma- 
lo id  fadtum  ert,  vel  conlcius  criminis  exiftit , licec 
extraneus,  lic , perna  parricidii  puniatur:  & neque 
gladio,  neque  ignibus,  neque  ulli  alii  (blenni  pce- 
na:  fubjiciauir,  led  infutus  culeo  cum  cane,  & gallo 
gallinaceo,  & vipera,  iit  limia,  & inter  eas  ferales 
anguillas  comprehenfus , ( lecundum  quod  regionis 
qualitas  tulerit)  vel  in  vicinum  mare,  vel  in  amnem 
projiciatur  : ut  omnium  elementorum  u(u  vivus  ca- 
rere incipiat  , & ei  coelum  fuperftiti,  & terra  mor- 
tuo auleratur.  Si  quis  autem  alias  cognatione  vel 
affinitate  ptrionas  conjunctas  necaverit , poenam  le- 
gis Cornelia:  de  licariis  lullinebit.  (6) 

De 


eidas  apertos,  fotlbCM  (UI(t>  contra  veneficos,  qui  tam  ve- 
nenis, quam  fufurris  magicis  (mit  jailberifd)en  S0?lir< 
llltln)  homines  occidebant  , unb  Djt  Da  Medicamenta 
frcrfaujftcn  , bamu  man  tinen  bcfaren  fottft-  £>a|?  man 
rtbec  eilien  bet)<r«ll  tonnt , omnino  creditum  eft.  (5g  tuag 
nun  artibus  diabolicis  gcfcfretun,  ob<c  ntd)t,  fo  ballc  it& 
bod)  laDoc/  bn£  «nec  mu  9i«b(  am  1'tbcn  gefiratft  roirb. 
S)tc  Sftegming  ifi  aud>  Bayle  gemefen/  b«nn  tc  bcaucftt 
bod)  artes  occultas,  babor  ftd)  ftintr  biutn  ftttt.  05  id) 
Jt»at'  (beti  nid)t  baoor  t)a({e  / quod  cum  Diabolo  pacifci 
quis  queat  & inire  padta,  vi  quorum  mirabilia  facere 
polii t.  gjii)  un$  i(l  bflS  5«)  ctner  SHanttf;  $crfon, 
unb  bic  ©acftmq  btr)  ctnec  5Btib$;$<r(on  nad)  bec  p-  45. 

<g.  ®.  art,  Ijc.  milp  ObtC  immediate  mors  CCfolcjCt 

f«>n.  aCenn  cs  nun  gtmifc  rodn , ba£  $cjkii  rodccii/ 
Die  rniibemteujf(UittPa<2um  matytti,  fo  mare  bit  0tcaf* 
ft  bts  peuces  nid}(  unbiflig. 

(6)  Parricidium  gefd)i(f)tt  dolofe  occidendo  perfonas  con- 
junctas. ^itrauf  i|l  CC|f  fub  Pompejo  M.  per  L.  Pem- 
pejam  bit  Xobes  f @iraffe  gelent  toocbtn-  dDemi  bie  ftoi 

ma’  iniflen  mobl , tup  <8<in  crid)t'{cflid)«r  3J?en(cb  m,  btc 
f«imn  5Bqt«c  umbrddue , fie  l)ab<n  abic  anfdtiglid)  nicbt 
glaufxn  fonittn/  bajlem  foltfecr  (Boumidu  in  tyrer  Repu- 
biiqucfci;,  unb.fcgtt  Cickku,  bag  bcrjuiigt , bci’ ftinen 
»mtr,  ffihbtr,  SifliiK.  umbrddw,  «in  uruiunfd)  fc». 
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De  falfis. 

§.  7.  Item  lex  Cornelia  de  fallis,  qua’  edam  tcfla- 
mentaria  vocatur,  poenam  irrogat  ei , qui  tcftamen- 
tum , vel  aliud  inftrumcntum  falfum  fcriplerit , li- 
gnaverit,  recitaverit,  fubjecerit,  vel  lignum  adul- 
terinum fecerit , Iculplcrit,  exprellerit  lciens,  dolo 
malo.  Ej usque  legis  poena  in  lervos  ultimum  fup- 
plicium  eft  , quod  etiam  in  lege  de  ficariis  & vene- 
ficis lervatur  : in  liberos  vero  deportatio.  (7) 


De 


ttUlfien  abtc  Dott)  foli&e  Cafus  tragici  paffirei  fei)n  , fo 
niad)UU  ftf  publicam  legem  , uilD  erfdufften  bi«  Parrici- 
das, nadbbcm  fTe  (olete  jmor  bifl  .aufH  sBlut  Oipeiifctet» 

ttiie  monflra.  'Monfira  vero  in  aquam  projeda.  Sym- 
. boli  gratia  (Ictf  {en  ftt  gallum,  canem  &. viperam,  mtf 

| iu  ben  ®ac£,  oon  rcel^en  £i)iereti  man  fagt  / Dap  file  au0 

ll)ttC  parentum  nid)t  / tl!  tHCftlt  anguli  iis  mujlcnjtt 

fterbett.  Dicfe  pcenam  bflben  bie  illoniet  dou  ben  allen  ©fit* 
d)en  befoinmcn , vid.  Not.  Guil.  Fornerh  ad  T*t.  de  V.  S. 
( in  indice  menftrum')  35<t)  UllS  tDift)  diftinguitf  in  parrici- 
dium proprie  Jic  diHum , nXJnn  tttlCr  JUttl  5B(UtC/ 

SDiUiiec,  tfinbenc.  um§  Eeben  briuqt , unb  in  impro- 
prium , fi  quis  patruum  , confobrinos  &c.  occiderit, 

3«ikc  roicb  ,nod)  beo  nns  erfautft  / unb  m egactfen 
te,  unb  iroar  fiatt  beg  ^unoes  eine  $ai}e  rait  tinein  Qt* 
tlian,  obec  aucb  nur  qema{)Ut ; basleijuce  tbicb  nacfiiBe# 
fetatfenteit  ber  Umflanoe  gedratft* 

{7)  55ec  Lex  Cornelia  de  Fuljis  t)flt  flU®  ben  Cornelium 
Syllam  jum  Utficdr , JU  beffcil  ^citeu  bflg  Crimen  Falli 
fel)r  im@d)u>an()e  oiuiq;  baunin  bem  Tumuit,  ba(bie 
faAio  Mariana 'unb  Syllaoa  tn  3iO!H  »ar  / bftNn  <1$ 
Dide  Defordres  jnnetragm  / ba  qab  qebaetter  Sylla  biefe 
pcenam  bCIl  Falfariis  QJlail  nctlllte  bt'11  Legem  Corne- 
liam de  fallis  flljd)  reftamemariam.  vid.  L.  \o.  Jf.  adL* 
Cornelium  de  falfis.  2)tUIl  ft£  tna(t)[Clt  ffliftfie  tt  ftamen- 
ta,  ligna  adulterina  &c.  'IBir  DcUJ|(t)en  jtnb  CUICb  110$ 
fel>r  ft&flrjf  auf  bie,  fo  folfete  Inrtrumema  madten.  Syl- 

ia  Ijat  flttinijcn  Semen,  fo  fie  fleueu  onf:»  Legem  gd;an* 
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De  vi. 

§.  g.  Item  lex  Julia  de  vi  publica , feu  privata, 
adverius  eos  exoritur,  qui  vim  vel  armatam  vel  line 
armis  commiferint.  Sed  liquidem  armata  vis  ar- 
guatur, deportatio  ei  ex  lege  Julia,  de  vi  publica  ir- 
rogatur , li  vero  line  armis , in  tertiam  partem  bo- 
norum Tuorum  publicatio  imponitur.  Sin  autem 
per  vim  raptus  virginis,  vel  viduat,  vel  ian&imonia- 
lis,  vel  alterius  fuerit  perpetratus,  tunc  Se  raptores, 
& ii,  qui  opem  huic  flagitio  dederunt,  capite  pu- 
niuntur, lecundum  noftrae  conftitutionis  definitio- 
nem , cx  qua  hoc  apertius  poffibife  cft  feirc.  (8) 

De 


b(lt,  ultimum  fupplicium  phvficum  di£tir«t,  liberis  ho- 
neltioribus  ab«t  poenam  civilem,  deportationem. 

Codice  obec  fil  Me  Uiblicfit  SoDt^ttafte  gvfctjt,  roi«  autfi 
btncnjctligui , qui  fafem  monetam  cudunt.  5Ba$  Da$ 

falfefie  2Jtuni$«n  btirifi,  fo  fan  man  foltfici  auf  jnwleti 
flet , ctuatbtr  ali  cin  Crimen  faifi , ®u  «i  fonilen  an» 
g«fd)Crt  rootbdl , Ot>«C  ali  «in  Crimen  laefae  Majeftatis  an* 
f«i)«n  Constantinus  M.  abec  fiat  fo  IDOfil  falfariis  ali 
• criminis  Ixfae  Majeltads  reis  ignem  didifCt , D0I1 
(g  aucfi  JU  uni  gefotnmtn-  Conf.  Baldujnus  de  LL.  Con- 
fiant. M.  t>ag.  i ,6.  Fornerius  /.  c.  (gg  fotnmen  autfi,  reic 
fcit  Scriptores  numifmatici  WielDtn,  UI1UC  fCUtttll  Impe- 
ratore fo  Dici  nummi  adulterini  DOC,  alg  Uflt«C  Con- 
stantino M.  Die  0fcafF i cnficet  abec  niefit  ex  Lege  Cor- 
nei ia  D«r,  fotlfict  n ex  L.  2 . C.  de  falfa  moneta. 

(8)  Sequitur  Lex  J ulia  ile  vi  publica  & privata.  Seu 

fi«i|l  fiicr  &■  D«:in  cin  jebnKtcr  ilcfiet  leitfit , ba(j  ftt  un* 

(ctflfi  tbcn  jtnt).  Hanc  legem  aliqui  tribuerunt  Casari, 
alii  Augusto  , & reftius.  Augustos  enim  Rempub  i- 
cam  voluit  efficere  fecuram  , prohibuitque  vim  pu- 
blicam & privatam.  1'ublica  vh  tfl  ciu«  fpecies  belli, 
fic infertur  armis,  aut  alio atrociore  modo,  veluti  coad- 
, wnacionc  hominum,  lis  privata  fidit  tUOfil  <in«  Fero. 

«iatn 
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De  peculatu.  • 

$.  9.  Item  lex  Julia  peculatus  eos  punit , qui  pu- 
blicam pecuniam  , vel  regi  Iaeram,  vel  religiolam, 
furati  fuerint»  Sed, ii  quidem  ipli  judices  tempore  ad  mi-* 
niftrationis,  publicas  pecunias  lubtraxerinc,  capitali 
animadverfione  puniuntur : & non  folum  hi , fed 
etiam  qui  minifterium  eis  ad  hoc  exhibuerint , vel 
qui  fubtra&as  ab  his  Icientes  fulceperint.  Alii  ve- 
\ ro* 


ciam  in  Od),  flbtC  line  armis , fine  coadunatione  homi- 
num , fed  minas  tamen  & alter  minis  adaftus  pro- 
mittit i ba|)cr  CtfOlgU  Die  fanflio  poenalis  Avkvsto  Con- 
fule,  Dena  Die  imperatores  babtn  Dm  Confuiatum  (an» 
ge  bebaildl , vid.  in  Con/ul.  Caroii  Sigonm  , Petri 
Relandi  , Almiloven  &c.  Vis  publica  depoitauone  pu- 
niebatur ; pauca  enim  crimina  phy  fica  morte  multa- 
bant Romani  i Vinftum  mittebant  in  gypfum.  igcj} 

unS  ffibci  Dec  £oi>/  2M)i5;<£rtidcung  barauf.  3<t)  fan 
beu , Dec  mic  vim  publicam  inferirtt  , 6<t)  Dell  |)6(bll«t 
©eric&itn  bclangtn,  obec  5ep  Detn  (?mibe$  ^errn*  3$ 
babe  Die  SECalyl-  vim  privatam  flrajftc  man  rnobl  fc&c/ 

boet)  »arb  ibnen  nitbt  libertas,  fonbcm  nut’  tertia  bono- 
rum pars  gtnomttun-  Hodie  poena  efi  arbitraria.  (Ji* 
neti  fci)lect)icn  Seri  fan  man  roobl  corporaliter,  abee  Docb 
«icbt  aui  licbtn  (Icafftn , aufer  roenn  «3  cin  raptus  virgi- 
num, viduarum,  fanftimonialium,  vel  perfonarumho-' 
neftarum  ifi.  Raptus  non  folum  eft  , qui  fit  contra 
voluntatem  raptae , fed  & parentum , Denett  man  DtC 
X inbtr  genominen , unb  oarju  ftupricti  Ijat , bas  ilraff» 
itn  Die  9lomtc  bart,  aucb  Die  9Dtmf(&en  ciffen  fo  gar  pa$ 

£au|j  nicbtc,  in  quam  rapta  du&a  erat»  9Kul)l* 
bauftn  ifl  tin  bnrtes  Statutum  roiber  Die/  fo  tSeleftenbeit 
gebtll,  ut  fiat  raptus.  Quid  fi  in  proximam  domum 
ducatur  , & ftupretur  ibi  ? Raptus  ? SRtitt  , 

fOiltWCn  raptus  btifl/  fi  abripitur  e finuk  ab  Oculis  pa* 

rentum»  2Benn  <r  nuc  ctne  balbe  Sfttile  mit  tbr  DuccO*  . 
gieng/  unb  Ca  fiupnrtt,  fo  bat  gladii  poena  contra 
raptorem,  & illos»  qui  opem  ttllerunt,  ftdtf  3)ie9i0» 

tRce  qwwjfo  fQarif , bafriwnn  fit  autD  btn  Rtcl  becnatD 

CUflK 
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ro  , qui  in  hanc  legem  inciderint , poenae  deporca- 
, tionis  fub jugentur.  (9) 

De  plagiariis. 

$.  1®.  Eft  & inter  publica  judicia  lex  Fabia  de 
plagiariis , quae  interdum  capitis  poenam  ex  facris 
•onftituuonibus  irrogat,  interdum  leviorem.  (10) 

De  ambitu  y repetundis , annona , refiduis. 

$.n.  Sunt  praeterea  publica  judicia;  lex  Julia 
«le  ambitu,  lex  Julia  repetundarum,  & lex  Julia  de 
’ ,*r'i  anno- 

wm  confenfu  parentum  bdltC  bet)rdtt>en  WOtlen , tamea 
vernam  non  dabant.  ©a6  Jus  Canonicum  abfC  qte&t 
veniam  in  honorem  matrimonii.  £>16  cecfdbtet  atlft) 
ttmi  gelinber , mann  bal  ftuprum  nocb  nitbt  qrfctjetxn  ifi ; 
bflbero  ftnl)  ciete  Limitationes.  Raptus  virginum  t&itft 

nocb  bec  p.  43-  (5.  ©.  oud)  om  Seben  gtilcaffu 

V * * 

(9)  Peculatus  eft  (urtum  pecunir  publicae  , fi  ipfi  judi- 

ces aliquid  fubtraxerinc  ex  publico  serario , capite  phy-  - 
fico  puniebamur  , alii  vero  deportabantur  , ObtC  ttKJnn 
fic  etroal  int  ?bermbgen  t)0lten  , in  quadruplum  conde- 
mnabantur. Hodie  roecben  ile  getfrafft,  »it  Die  ©iebe, 
bod)  giebt  man  i&nen  nictjt  gerne  Pardon.  unb  jnwc  um 
bepo  oeniger  , ®eil  furtum  beo  Utl6  ein  Ctimen  publi- 
cum ifi  batxc  bram&en  icic  teine  befonbece  poenam 

peculatus.  Qu.  SGBte  ciet  mu|  etnec  geflot)!en  liberi  ? 

Kefp.  gjfcit  gebet  n<uf>  bec  Conflautione  criminali  Cartli - 
na,  obec  Statutis  provincialibus.  unjece  ©tebe  muffttt 
toaj  triplum  erfetyn  obec  bangen  , nae  in  ©ac&feit  roirb 
m Sacrilegium  mu  bea  Crurifragio  geftrafft-  ©ie  316« 
mec  ficofften  «6  mit  ber  poena  capitali  phyfice  tali.  QillCb 
bie  Conflit,  crim.  Caro/,  jfl  dllf  bit  Sacrilegia  fef)C  erbUteCi- 
& tjl  (in  <rf(bce(flubec  contemtus  religionis. 

(10)  Plagium  erat  liberi  hominis  fupprefiio.  Huic  cri- 
mini primum  lege  Fabia  pecuniaria  mul&a  > de  in  de- 
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annona  , & lex  Jnlia  de  refiduis , qua:  de  certis  ca- 
pitulis loquuntur,  & anima:  quidem  amiffionem  non 
irrogant : aliis  autem  pcenis  eos  (ubjiciunt,  qui  prae- 
cepta earum  neglexerint.  (n) 

' '■  ' t '* 

Excufatio. 

§.  it.  Sed  de  publicis  judiciis  h;rc  expofirimus, 
ut  vobis  poflibile  bt  fummo  digito  & qua/i  per  indi- 
cem 

• ! . . f . 

— — 

portatio , tandem  capitklts  poena  didafa  fui*.  Jure  di- 
vino folfen  ft<  mit  bcm  £obe  tutrben.  ' Drum  wc< 

fubl*  Fridericus  Placidos  , ba  Kraz  Don  Kaottonmn  fei* 
nc  bepbt  $rmf$tn  umtr  Die  iartarn  twrfaujfen  wolu , gtc 
iu  fanffrmiiibig  / »atm  er  ii>n  ju  greoberg  «ufcupttft  lici. 

€r  R)(IC  bod)  violator  palatii. 

(ii)  In  Ariftocratia  & Democratia ntU#  eh«  «qualitas  fttyt/ 
ambitus  eam  tollit  gtutt , Die  ji<t>  bunt»  «elb  in  SUmter 
JWingen  moOen/  qui  potentes  in  republica  fieri  cupiunr* 
fcabtn  ftitlt  guft  Intention.  Contra  hoc  crimen  ambi- 
tus eft  Lex  Julia.  9llfe  ift  bfli  cin  Crimen  publicum 

guDtfen.  Durcb  q ite  ftiinjle  roar  mobl  eclaubl,  ftd)  ju  m- 
finuiretl.  SDtt  Candidati  JOfltn nwjjf*  JfleiOer  <U1,  recom- 
mendiritn  ftd)  in  Comitiis  , ma<t>ten  ibre  Merita  Borjleaig/ 
eber  fein@tlb  burffim  fu  gtben,  fonflen  nwrbe  it)nm  autr 
honor  genommtn , unb  fle  nnicben  infam.  uni  in 
Statu  Monarchico  nimmi  man  ei  fo  genou  nid)f. 

Dem  Die  Principes  Die  grt«l)M  ubern  J>auffen  gentortftn 
baben  , regardirtt  man  bif  rttdX  mef>r  fo  febr.  Oie  m*i« 
flen  $«mn  oerfauffen  ibre  Ditnjlt,  ei  ifl  abtr  nkfet  put, 
iroenn  ei  nid)t  fel)C  tempencet  ©itb , roie  in  granefreteb ; 
ffi  ifl  bOft  res  mali  exempli.  ©it  DD.  traairftn  and) 
feret  communiter  de  Simoni* , bai  fltl)brei  ab(t  ntit  bfej 
bec  * fonbern  ad  Decretales,  <H3fr  ©tlb  nittimf , ut  offi- 
xum fuum  faciat  , is  reus  fit  repetundarum  5 Dte  Magi- 

^ ratus  roaren  bifrodle»  gonlod  / unb  babtn  umtr  anerixmb 
©tJxin  btr  Privatorum  ©faer  an  ftd)  gtiogen , Duje  fonte 
wan  rottbtt  forbcrtl  , hinc  repetundarum  dicitur, 

«an  flwfftt  ftc  nod)  bociu  poena  extraordinaria.  Hodie 

poena 
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\ «em  ea  tecigiilc  : alioqui  diligentior  eorum  icientia 
vobis  ex  latioribus  Digeftorum  leu  Pandectarum  li- 
bris Deo  propitio  adventura  eft.  (12) 
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poena  eft  arbitraria.  555 it  <111$  U1  btt)bttlfol(jtnbtn* 
fulta  de  autuma  gittlfl  bfl()in  / ut  punirentur,  qui  anno- 
nam vexaverant,  ©it  poena  ordinaria  btlttff  fi(t)  «Uf  »«• 
aureos.  Lex  Julia  de  Rejiduis  tiftrt  ttittXC  bitjtnifltn, 
Die  auf  SRtdjnungjtfttn,  bit  ©tlbtt  » bum  ufiun  tm» 
btn , unb  btntftn , ju  roolttn  et  mitbtr  trft^n , & fic  ali- 
quid refedit.  Pcena  eft  pecuniaria  tripli  Ultb  bflf 
phim  bftCJU.  95eo  uni  fonte  tl  capitaliter  fltflrefft  »«* 
' btn/  wic  trftnntn  abtr  ni$t  baranf  / »0  nt$t  ugtncSBtr» 
©rbnungen  oorbonDtn  ftnb. 

( 1 a)  fytr  excufirtl  fi$  btt  Imperator , bflf  (T  fo  ltff|  Jtttf» 
ftn.  Reliqua  in  Digeftis. 

FINIS. 
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